I. Enforceability of promises
A. Contract Law
a. Protects:
i. Reasonable reliance
ii. Reasonable expectations
iii. Unjust enrichment
b. Big picture
i. Has a contract been formed? (offer, acceptance, consideration, consideration substitutes)
ii. What are the terms of the contract (are there enough terms)?
iii. Is the contract enforceable (any defenses that can be raised?)
iv. Has the contract been performed?
v. If not performed, what remedies are available?
B. Consideration – bargained for exchange.
a. General Rule – Promises will not be enforced unless supported by consideration
b. Elements
i. Promise
ii. Act (“benefit”): 
iii. Forbearance (“detriment”) 
1. Hamer v. Sidway – forbearing drinking, smoking and gambling in exchange for promise to pay $10,000. 
2. Giving up a legal right qualifies as a detriment. Would not qualify if acts were illegal.
3. What was the uncle looking for? Not the promise to forbear but the actual forbearance itself. Therefore, the promise was not the consideration. 
iv. Bargained for -- Sought by the promisor in exchange for the promise and given by the promise in exchange for the promise. 
1. Each party is giving something up. Thing for a thing.
2. Equivalence of exchange is not required. A tomtit will do. 
3. Kirksey v. Kirksey – Brother in law tells sister in law to move in and he’ll take care of her. After a while he kicks her out. 
a. Ruled no consideration because moving was just what she had to do to receive the gift. He was not looking for “the act” of her moving.  She was not giving something up FOR him.
b. If he needed her to tend his land or wanted her company, then that may have been consideration. 
4. Law does not like someone getting something for nothing.
a. Gratuitous promise is not enforceable. 
b. Cash v. Benward – Secretary says that if Cash fills out form, she’ll send it in. Never does. Cheek said he forbore his right to send it in.
i. Not forbearance – She did not ask him to forbear that right. 
C. When will courts imply a bargain?
a. Law of contracts seeks to protect reasonable expectations of the parties.
b. Illusory promises – I’ll perform if I feel like it. Not enforceable. 
i. Cheek v. United Healthcare – employee must agree to arbitration but employer can arbitrate or not as he sees fit.  
c. Implied promise to perform using reasonable efforts.
i. Wood v. Lucy Lady Duff Gordon – exclusive contract with Wood to promote her goods. She had right to approve or deny. It is implied that Wood was expected to use reasonable efforts to promote them and could not just do nothing. Why else would there be accounting provisions?
d. Why imply promises? A lot of business transactions are done informally. Don’t need to cross every t. Covenant of good faith.
e. Weiner v. McGraw Hill – McGraw induced Weiner to come work for them by saying they only terminate for just cause. Was terminate without warning. McGraw argued that his employment was at will.
i. Court ruled there was consideration for the promise to only terminate with just cause: his work. Does not matter if consideration was not proportionate. 
f. Recitals of consideration (in exchange for $1) are not really consideration. 
i. Are they REALLY bargaining?
ii. Equivalency is not required as long it is actually bargained for. 
D. Exceptions to Consideration
a. Promises in recognition of a benefit previously received. “Moral obligation”
i. Elements
1. Promise
2. In recognition of a benefit previously received
3. By promisor from promisee
4. Enforcement necessary to prevent injustice
5. Benefit was not a gift
a. Promisor was unjustly enriched
6. Enforced to the extent proportionate to the benefit
ii. Ex. Webb v. McGowin – Webb falls with a block to prevent it from killing McGowin. Webb was severely injured and unable to work. McGowin promised to pay Webb a sum weekly.
1. McGowin felt moral obligation to compensate Webb since he became disabled.
2. McGowin was not making a gratuitous promise because he received a benefit.
3. Benefit was not a gift - Webb didn’t want to take a header from a block.
iii. Moral obligation is a subjective standard. 
1. CA code uses “to prevent injustice” as language instead. 
2. Narrows the types of promises that can be brought as claims.
3. Since it is an exception, we do not want to open the door too wide.  law does not like people getting something for nothing.
iv. Does justice require enforcement?
1. Did promisor receive a substantial benefit?
2. Was the promise formal?
a. McGowin made a formal promise to Webb
3. Was the promise partly performed?
a. McGowin paid until his death
4. Did the promisee rely on the promise or is he likely to?
a. Yes, Webb was using that money
b. Promissory Estoppel
i. Elements
1. Promise
2. Promisor should reasonably expect action or forbearance.
3. On part of promisee or third party
4. Induces such action or forbearance
5. Injustice avoided only by enforcement
6. Limited to extent required by justice
ii. Ex. Ricketts v. Scothorn – Grandpa promises to pay Katie $2,000 because he doesn’t want his grandchildren to have to work. Katie quits job and Grandpa dies before she receives payment.
1. There was no consideration because he does not bargain for her to quit her job. He would have given her the money either way but he expressed his motivation for doing so. 
2. His promise induced her action of quitting.
3.  Does justice require enforcement?
a. Definite and substantial character of reliance – she quit.
b. Reasonableness of reliance – reasonable to do so because he wanted her to.
c. Formality of promise – he wrote her a promissory note
iii. Law of contracts seeks to protect reasonable reliance 
iv. Kirksey v. Kirksey could have been argued under promissory estoppel
1. Sister-in-law justifiable relied.
2. Duration and size of land was not specified so court less likely to enforce. Court likes clear terms.
3. Law does not like to compel performance. Would have required Kirksey and Kirksey to live together when one of them does not want to. 
v. Not reliance if you would have done it anyway
1. Ex. Hayes v. Plantations – Hayes was planning to retire and employer said he would “take care of him.” When the payments stopped, court would not enforce because he would have retired regardless of the payments. 
2. Not reliance if you did not change your conduct
E. Express and Implied Contracts
a. Express contract – promises clearly expressed
i. Written agreement
b. Implied-in-fact contract – bargain implied from the facts
i. Getting into a taxicab implies that you will pay.
c. Implied-in-law contract (quasi-contract) – promise implied by the law for reasons of justice
d. When will the law imply a contract?
i. Reasonable expectation of compensation
1. Property or services solicited by recipient under proposed express contract that fails for some reason
a. Ex. Schott v. Westinghouse – Employee makes a suggestion in the suggestion box for prize money. Suggestion is denied. Company then uses the suggestion.  court implies a quasi-contract because of unjust enrichment. Schott is entitled to compensation.
2. Situations where we assume the recipient would have bargained for the services but was unable to do so. 
a. Emergency situation – person is unconscious and doctor renders aid. Would imply that he would agree to pay doctor, were he able to assent to the treatment.
3. Situations where services are provided over a long period time such that it is reasonable to pay for them.
a. Ex. Taking care of an elderly neighbor. 
ii. Law seeks to prevent unjust enrichment
iii. The law will not imply a contract for:
1. Contrast – “the officious intermeddler”
a. If Schott had made the changes at work without Westinghouse’s request or approval, he would not be able to sue for unjust enrichment. No contract if the company didn’t ask for it.
b. Law requires that you bargain if you can.
2. Contrast – “the person with gratuitous intent”
a. Couple is co-habitating and one takes care of the house. Cannot sue for unjust enrichment after they break up.  no reasonable expectation of compensation. Done gratuitously out of love. 
II. Contract Formation – Offer and Acceptance
A. The Offer
a. An offer – A reasonable person would believe all that person must do is accept in order for a contract to exist
b. The Bargaining Process – the offer
i. Part of the “manifestation of mutual assent”
ii. If someone makes an offer, that person will be bound if the other person accepts
iii. If not an offer, may be considered simply “an invitation to bargain”
c. Factors in determining if we have an offer
i. Is it directed to the general public (generally not an offer) or specific persons?
ii. How specific are the terms?
1. E.g., are the price and quantity specified?
iii. Is there a set time for acceptance?
iv. Is the offeror serious or joking around?
d. Advertisements 
i. Generally viewed as an invitation to bargain, not an offer. 
ii. Ex. Pepsi points commercial
iii. Exception: if the ad is so explicit that it leaves nothing open to interpretation and all the customer has to do is fulfill the obligation set out.
1. Ex. Carbolic smoke ball – similar to reward or “prove me wrong.” Like a reward for a missing dog. Once the dog is returned, must fulfill the reward. 
iv. Most ads do not have a specific quantity associated. 
1. Ex. Fur coat ad “first come first served.” Explicitly stated the amount. 
B. Offeror is the master of the offer
a. Offer is revocable before acceptance
i. Rule: Offer is revocable at any time before acceptance (even if it states a time for acceptance) unless there is an “option contract.”
1. Policy – offeree has the time to deliberate over a binding option and the seller gets nothing in exchange. So the opportunity to revoke mitigates that one sidedness. 
ii. Exceptions: 
1. R 2d 87 – reasonably expect the offer to induce action/ forbearance
a. Operates similarly to promissory estoppel. The offeree has reasonably relied. 
b. Ex. Drennan v. Star Paving Co. – Star paving bid on paving job. Contractor used the bid to make his own bid to the school district. Won the job and Star paving tried to rescind because they made a mistake. 
i. Was reasonably foreseeable that contractor would rely because that was the general practice in the industry. 
ii. Contract law protects expectations. 
2. UCC 2-205 – UCC irrevocable offer rule. 
a. Makes sense for merchants to bind themselves sometimes. 
b. Ex. If you’re a distributor and you want to see if there are any potential buyers before you purchase from the merchant. 
iii. Offer is revoked when the offeror takes steps inconsistent with an intention to enter into a contract and the offeree acquires reliable information to that effect. 
1. Courts allow indirect revocation – this prevents the offeree from accepting as soon as he learns of an intention to revoke in order to win damages. 
iv. Offeror may dictate terms of acceptance 
v. Exception to revocable offers: Option contracts
1. Elements
a. Is in writing and signed by the offeror
b. Recites purported consideration for the making of the offer
i. Must be supported by consideration but purported consideration okay.
c. And proposes an exchange on fair terms within a reasonable time
d. OR is made irrevocable by statute
2. This allows the offeror to show an intention to be bound. 
3. Option requires that it be in writing and an exchange on fair terms so people cannot take advantage of purported consideration provision. 
4. Ex. Jane and Bill make a deal where, for $100 a day, Jane acquires the exclusive right to accept Bill’s offer to buy his car for $15,000. 
5. Ex. Newberger v. Rifkind – offer of stock options then CEO dies before they are claimed. 
a. If offeror dies before acceptance, typically offer is revoked. 
b. Unless there is consideration, then there is an option contract.
c. Consideration for stock option irrevocable offer was the employees continued employment. 
vi. If the offer invites acceptance by performance, beginning performance makes the offer irrevocable. 
b. UCC Firm Offer Rule (2-205)
i. Elements
1. Offer
2. By merchant
3. Signed writing
4. Assurance of irrevocability
5. Irrevocable for time stated or if no time stated for reasonable time, not to exceed three months
6. If form supplied by offeree, firm offer provision must be separately signed by offeror
C. Contracts for the sale of goods
a. Goods = tangible property
b. UCC Article 2 applies
c. If no rule in UCC, use general principles of law and equity (restatement)
d. Does not apply to service contracts or real estate contracts
i. Construction cases generally viewed as services
e. Helps to facilitate interstate commerce
D. Acceptance – Once there is acceptance, there is a binding contract
a. Offeror has power to dictate acceptance
i. By promise
ii. By performance
b. Unilateral Contract
i. Offer invites acceptance only by performance
ii. Beginning performance makes the offer irrevocable. 
1. Preparation is not performance.
2. Boston marathon example.
iii. Offeree is not bound to complete performance but the contract is not enforceable until performance is complete. 
iv. Ex. Hamer v. Sidway – If you stop drinking, I’ll give you $5,000.
c. Bilateral Contract
i. Offer invites acceptance by promissory acceptance or performance. 
ii. Once performance begins, offeree is bound to complete 
1. House painting example
iii. General rule: offer invites acceptance by any manner that is reasonable. 
d. Mailbox Rule – acceptance effective generally when placed in the mail.
i. Scenario:
1. A offers to sell to B
2. A mails revocation of offer
3. B mails acceptance
4. B receives revocation
5. A receives acceptance
6.  Accepted contract: as soon as B mails acceptance, it is accepted
ii. Mail has to be specified as a mode of acceptance or what is reasonable under the circumstances. 
1. Ex. If someone offers verbally, you cannot then mail an acceptance and expect it to be binding. 
2. If they offer by mail, then reciprocating by mail is reasonable. 
iii. Mailbox rule does not apply to fax or email because it is a “medium of substantially instantaneous two-way communication.”
iv. Mailbox rule applies to option contracts. 
e. Revocation is effective when offeree learns of it. 
i. If acceptance is mailed before offeree learns of revocation, there is a contract, even if revocation was mailed before the acceptance. 
f. Rejection is effective when offeror learns of it. 
i. Ex. When rejection arrives in the mail. Not when it is placed in the mail. 
g. Generally, offeror cannot force contract upon offeree by stating that silence equals acceptance.
i. Ex. Curtis v. Mason – Sent a contract to buy goods that essentially said “if you remain silent, you have accepted this contract.” Seller put the contract in his glove compartment without reading it. Buyer tried to bring cause of action
ii. Exceptions:
1. R. 2d 69
a. Where the offeree takes the benefit and the offeror reasonably expects compensation.
b. Where the offeror informs the offeree that silence will constitute acceptance and the offeree intends to accept by silence. 
c. Where, because of previous dealings, it is reasonable that the offeree should notify the offeror that he does not intend to accept.  
2. Exception 2-207(2) where sometimes party might be bound to certain terms by silence.
h. Acceptance can be made by any means that is reasonable unless contract states an unambiguous means to accept
i. Ex. If a contract is for immediate shipment, can accept by accepting the contract or just shipping the goods. 
E. Discrepancy between offer and acceptance – Has a contract been formed?
a. Non-sale of goods cases – acceptance must be a “mirror image” of the offer, or it is a rejection and a counteroffer. 
i. Terms different or additional to the offer constitute a rejection and a counteroffer and are not part of the contract unless the offeror accepts. 
1. Ex. Minneapolis v. St. L. Ry. – D gives price quote, P tries to accept with different terms. D rejects. P tries to order at original terms. D denies contract. Court rules for D because P “rejected and counteroffered.” Therefore, contract was terminated. 
ii. Last shot doctrine – if parties perform after an exchange of forms that have varying terms, parties are accepting the terms in the last form that was sent. 
b. Battle of the forms – UCC 2-207 sale of goods cases. 
i. When to use
1. Use when there is a fundamental agreement on the “dicker” terms. (i.e. price, quantity and delivery date) but there are other variations between offer and acceptance.
2. Use when parties have an informal agreement and one or both parties send a “confirmation” containing additional terms.
3. If there is a disagreement on the dicker terms, use the “mirror image” and “last shot” doctrine, not 2-207.
ii. How to use
1. Is there a definite and seasonable acceptance?
a. If yes, analyze under 2-207(2)
b. If no, analyze under 2-207(3)
i. If the varying terms change a fundamental element of the offer, there is no “definite” acceptance. It is considered a rejection and a counteroffer.
c. If purported acceptance is in fundamental agreement with offer but is “expressly conditional” on assent to terms that vary from the offer and the parties perform.  considered a counter-offer  use 2-207(3)
2. 2-207(2)
a. Is either party a non-merchant?
i. Yes – terms of the offer control
ii. No – use 2-207(2) analysis:
1. The additional terms become part of the contract unless:
a. The offer expressly limits the offer to the terms of the offer. 
b. The additional terms materially alter the contract.
c. The offeror gives notification of objection within a reasonable time.
2. Different terms analysis – different approaches  
a. Terms in the offer control
b. Different terms should be treated the same as additional terms under 2-207(2)
c. Conflicting terms cancel out (knock-out doctrine) and court should use a default term (gap-filler)
3. 2-207(3) – No contract by writing but contract by conduct.
a. Terms they agree on become part of the contract
b. Terms they do not agree on get knocked out. Use “gap filler” terms from the UCC. 
c. Additional terms get analyzed under 2-207(2)
iii. [bookmark: _GoBack]Ex. Problem C – Buyer adds projected yield language after signing. Materially alters the contract so considered a counteroffer and the seller was free to reject. If it was considered an acceptance, both were merchants so projected yield would be struck down by 2-207(b) and they objected so 2-207(c). They would still have to perform but those terms would not be valid. If they had performed, there would be a contract by conduct. The additional terms would be analyzed by 2-207(2) and be struck down also. 
iv. What materially alters? – “surprise or hardship” elements
1. Negating standard warranties
2. Guaranteeing a % delivery higher than industry standard’s flex
3. A clause reserving the right to cancel if invoice payment is late
4. A clause requiring complaints be made in a time materially shorter than customary or reasonable
v. What does not materially alter?
1. Clauses for seller’s exemption due to causes beyond his control
2. Clauses fixing a reasonable time for complain or inspection within customary limits
3. Interest on overdue invoices or fixing standard credit terms within trade practice
4. Limiting the right of rejection for defects within customary allowances for “adjustments”
c. 2-206 – if goods are ordered for prompt shipment and the seller sends non-conforming goods:
i. If they seasonably notify the buyer that they were sent as an accommodation, will be viewed as a counteroffer and the buyer is free to accept or reject.
ii. If they do not notify the buyer, they are accepting and breaching at the same time. 
d. Rolling contract theory – “money now, terms later.” E.g. buying CD software (ProCD). Buyer reasonably expects that the product comes with terms disclosed upon opening the box or using the product. 
i. The “offer” is not fully communicated until the buyer has a reasonable opportunity to read the terms in the box/ screen.
ii. “Acceptance” occurs when buyer keeps the goods. 
iii. Not all courts use the rolling contract theory. Many use 2-207 which protects non-merchants from additional terms disclosed after purchase. 
III. Modifications and Settlements
A. Modification – a contract to change a contract.
a. Both sides must agree
b. At common law, consideration was required
c. Preexisting duty is not consideration
i. Doing what you are already contractually obligated to do is not consideration.
d. Modern exceptions to consideration
i. R. 2d 89 – moves away from need for consideration.
1. Enforceable if fair and equitable in light of circumstances not anticipated by the parties when the contract was made. 
2. Can argue that it is necessary for fairness
3. Rule is still that consideration is needed. 89 is an exception.
ii. UCC 2-209 – sale of goods cases do not need consideration to be binding.
1. Requires good faith and legitimate commercial reason.
2. Both parties must still agree to the modification, even if there is a legitimate commercial reason. Otherwise, breach. 
iii. Requirement for consideration is lessened or eliminated for these types. 
e. Ex. Gilbert Steel – Contract to buy steel. One party later orally raises the price but promises a “good price” for future jobs. Plaintiff claims that oral agreement was a mutual release of the old contract. Court rules that it was not a mutual release, the plaintiff was unilaterally telling them to pay more. A “good price” on future jobs is too vague to be consideration.
f. Economic Duress – A contract can be undone on the basis of economic duress
i. Elements
1. Improper threat (e.g. threat not to perform existing contract in bad faith)
a. Not all threats are “wrongful.” Must appear to be extortion. 
2. No reasonable alternative
a. Ensures that parties already tried to mitigate the situation themselves.
b. Policy of finality. Courts do not like to undo contracts. 
ii. Ex. Austin v. Loral – Contract for Austin to supply Loral for parts. Loral gets awarded another Navy contract and Austin requires that Loral source all the needed parts from them and pay more for both contracts or will not perform on the first contract. Loral tries to get parts elsewhere and agrees when it cannot. After the fact, sues for refund.
g. Difference between a modification and waiver
i. Waiver – an intentional relinquishment of a known right
1. Can be reinstated upon reasonable notice
ii. Modification is permanent
B. Settlement – an agreement to compromise an existing claim. Could be based on tort, could be based on contract. 
a. Traditional view: need consideration
b. UCC approach – no consideration required, acting in good faith. 
i. 1-306 - waiver of claims arising out of breach
ii. 2-209 – modifications in sale of goods cases
iii. 3-604 – discharge of obligations on negotiable instruments
iv. 3-311 – “Payment in full” checks
c. Law favors settlements and people resolving their own claims. 
d. Ex. Mathis v. St. Alexis Hospital – Mathis signed settlement agreement not to sue in exchange for Alexis not bringing a claim against them for frivolous lawsuit attorney’s fees. Alexis may not have even had a valid claim but they had a good faith belief and there was consideration. 
e. UCC 3-311 – Payment in full checks.
i. Article 3 applies to negotiable instruments including checks
ii. Elements
1. Good faith
2. Dispute
3. Conspicuous indication that check is offered in full satisfaction of claim (“payment in full”)
4. Claimant cashes check
iii. If elements are met, claimant can either cash the check as full settlement of claim or send the check back and pursue the claim. 
iv. Ex. Holley v. Holley – settlement agreement for alimony. Wife crosses out the “payment in full” language then cashes the check. Court rules that the amount owed is settled. 
IV. Terms of the Contract
A. Terms 
a. The enforceable promises that the parties make to each other.
b. The promises can be express, implied from conduct or by law. 
c. Failure to keep one of these promises is a breach of the contract.
d. What constitutes the terms?
i. Express terms
ii. Course of performance – relevant to show waiver or modification of express terms
1. Ex. Payne v. Sunnyside hospital – Employee handbook says they use a progressive termination program. Handbook says it cannot be modified but also that employment is at will and can be terminated at any time. Express terms are in direct conflict so court turns to course of performance. She was made to use the progressive termination program so they considered that a valid term.
iii. Course of dealing – how parties have acted under previous contracts
iv. Trade usage
v. Other implied terms (e.g. good faith obligation)
e. Terms must be sufficiently definite in order to be enforceable.
i. Ex. Abrams – school tells an underperforming student that they will “do everything they can to assist him.” Eventually expel him and he sues for breach. Court rules that “everything they can” is too vague to be enforceable. 
B. Warranty vs. “Puffing”
a. Is the statement “part of the basis of the bargain”?
b. Factors to consider: 
i. Status of the parties (relative to the knowledge of the goods)
1. Ex. Carpenter – dealer said car is “good car, reliable, brand new.” Dealer is an expert compared to the consumer so the statement carries more weight and results in more reliance. 
ii. Definiteness of the statement
iii. Goes to the quality of the goods
1. Ex. Scheirman v. Coulter – statement about the availability of the product does not go to the quality of the goods. Say you cannot get the cookware set anywhere else and then someone else sells it. 
2. Price is a statement of value – not quality. 
iv. Nature of the defect
v. Nature of the goods
1. Affirmation of value of goods does not constitute a warranty
2. Courts will not protect buyers from bad deals.
vi. Harm done
vii. Written or oral?
c. Statement of “mere opinion” or value is not a warranty
C. Implied warranties in sale of goods
a. Implied warranty of merchantability – the thing you buy works.
b. Implied warranty of fitness for a particular purpose
c. Implied warranty can be disclaimed in sales contract
D. Covenant of good faith and fair dealing – Observance of reasonable commercial standards and honesty
a. A mandatory term in all contracts and cannot be disclaimed
b. Used as a gap filler 2-306 
i. That projected yields are reasonable 
ii. When in an exclusive contract, sellers will use best efforts to supply and buyers will use best efforts to promote their sale 
1. Ex. Lucy Lady Duff Gordon
c. Might be used to override express termination provision if court considers one party to be depriving the other of benefit of bargain – one party in stronger position. 
i. I.e., “Party X may terminate this contract at any time” will be read as “may terminate this contract at any time provided that it acts in good faith in doing so” in franchise agreements, insurance contracts, employment contracts, partnership agreements.
ii. Courts may step in to protect weaker party.
d. Bad faith – you’ll know it when you see it.
e. Courts sometimes require upholding the “spirit of the contract” – what was the contract trying to accomplish?
f. Ex. Brewster v. Dial – had a minimum one year contract to purchase an approximate amount of needed bottles. Dial closed most of its plants and had a legitimate business reason to bring the needed bottle amount to zero. Court upholds contract because Dial was acting in good faith. Not just trying to get out of the contract. 
g. UCC 2-306 – Contracts to purchase its “requirements” of a certain type of product obligate it to act in good faith. 
i. Terms which measure quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith
ii. Except no quantity unreasonably disproportionate to any stated estimate 
iii. or in the absence of a stated estimate, normal/ comparable prior output is required. 
iv. Agreement for exclusive dealing imposes an obligation to use best efforts to supply/ buy
v. A complete shut down is permissible if there is no commercial need and acting in good faith.
1. Bad faith would be zeroing out requirements just to get out of contract
V. Quasi-contracts
A. Inchoate contracts
a. Have the parties agreed on enough terms for the court to enforce an agreement?
i. Terms of the contract must be reasonably certain. 
ii. Agreement to agree is not enforceable.
iii. Ex. Cottonwood mall – not enough terms agreed on for the court to enforce. Will decide terms of the renewed lease later. The court cannot determine what “reasonable terms” are. The terms left open were all the major components of the lease. Would not be appropriate for court to draft a lease for them. Strict interpretation. 
iv. Strict view – courts will not write a deal for you.
v. Contracts are mutual agreements – court does not want to force people into relationships. 
vi. Contrast: Berry – option to renew lease was expressly stated in the lease. Less terms for the court to fill in. Court was willing to fill in rent term based on what the previous rental agreement was. Less strict jurisdiction.
b. Which terms are left open?
c. How easy or appropriate is it for the court to fill the gaps?
d. Are the parties acting in good faith?
i. Ex. Red Owl – Franchise leads Hoffman on for two years. Keeps increasing the price of the franchise. Tells him to sell his business and move his family. Then the deal falls apart. 
1. Terms were not definite enough to enforce the contract. 
2. However, court rules for Hoffman on basis of promissory estoppel. Hoffman reasonably relied on the promise and did things to his detriment at Red Owl’s suggestion. Court wants to compensate him for his loss. 
a. Promissory estoppel can be used as an exception to complete terms. 
b. Previously seen it as a substitute for consideration. 
B. Incomplete contracts under UCC Article 2
a. Required: intent to be bound plus reasonably certain basis for giving an appropriate remedy. UCC 2-204
b. UCC provides “gap filler” terms to assist court 
c. Examples: 
i. price 2-305 – “a reasonable price at time of delivery” 
ii. Delivery date 2-309 – “a reasonable time”
d. No gap filler for quantity other than 2-306 regarding output and requirement contracts.
e. Court will enforce sale of good without an agreed price if the parties intended to contract and leave the price open.
i. Ex. Prices changes by harvest season and they chose to negotiate it later.
VI. Defenses
A. Types
a. Statute of Frauds
b. Parol Evidence Rule
c. Misunderstanding
d. Mistake
e. Impracticability
f. Unconscionability
g. Public Policy
B. Statute of Frauds
a. Policy
i. Evidentiary function – Having something in writing is better evidence than not.
ii. Cautionary function – want people to think about it before entering into major contracts
iii. Channeling function – we want certain contracts to be “channeled” into writing so we can see if the parties wished it to be enforced and see the worth of the contract. 
b. Statute of Frauds Analysis – when must a contract be evidenced by a writing?
i. Is the contract within the statute of frauds? Elements
1. Contracts that cannot be performed within one year
2. Land sales
3. Sales of goods for $500 or more
ii. Is there a sufficient writing?
iii. If there is not a sufficient writing, is there an exception?
c. Can prevent an issue from going before a jury. Is the contract barred by the statute of frauds?
i. Statute of frauds is a defense against breach of contract. Defendant raises it to say there’s no sufficient writing. Plaintiff has to show there was a sufficient writing or an exception. 
ii. Ex. Burton v. Atomic Workers Fed Credit Union – Oral agreement not to fire employee and let her work until retirement. Then they fire her. The court rules that the case is barred by the statute of frauds because it cannot be performed within a year. 
d. One year provision
i. Does the contract contain a promise that, by its terms, cannot be performed within one year?
ii. Breach or excuse from performance does not constitute “performance”
iii. Death does not constitute performance
1. Exception: promise to care for someone until their death.
iv. Expectation does not matter. It’s an objective test that looks at the terms. Can it be performed within a year by its terms?
e. Writing required
i. Restatement
1. Signed by the party to be charged. 
a. Formal signature not required. 
2. Essential terms with reasonable certainty
3. May consist of several writings, as long as one is signed and the others clearly relate to the same transaction. 
ii. UCC 2-201
1. Signed by the party to be charged
2. Evidences a contract
3. Not enforced beyond the quantity stated in the writing
4. Writing does not have to be accurate – just a writing that shows intent to create contract. 
f. Merchant’s exception – Written confirmation of an oral agreement can fulfill the statute of frauds
i. Between merchants
ii. Confirmation sent within reasonable time
iii. Satisfies 2-201 against recipient 
iv. Party receiving has reason to know its contents
v. No written notice of objection given within 10 days after receipt
g. A check may satisfy the statute of frauds
i. Ex. “pay to the order of seller. $5000 deposit for 1,000 yards of yarn. Signed, buyer.”
ii. Evidences a contract – why would the buyer send a contract otherwise?
iii. UCC will not enforce more than the amount written. Check has an amount of 1000 yards.
h. Statute of frauds exceptions
i. Admissions: 2-201(3)(b)
1. If defendant admits there was a contract or an agreement, they cannot raise statute of frauds as a defense. 
2. Ex. “Yes, we had a deal but it’s not in writing so it’s not valid” 
ii. Partial performance
1. Ex. Jolley v. Clay – Even though the land sale was not in writing, the plaintiff already paid, moved in and made improvements.
2. There would be injustice if the contract was not enforced.
iii. Reliance R 2d 139
1. Ex. Applied Grape Growers v. Bronco Wine Company – Allied got out of another contract in order to supply for Bronco and then Bronco would not accept the grapes. 
2. Getting out of another contract is evidence that there was a contract with Bronco. Can see quantity from previous deal. 
3. Unconscionable if Bronco was allowed to hide behind statute of frauds.  
4. When arguing reliance, must show that the party changed their conduct. Cannot just keep doing what you are doing. 
iv. Promissory fraud – made a promise with no intention to do it. Sue under tort.
i. Modification of contracts within the statute of frauds
i. Two views
1. If contract as modified is within the statute of frauds, written evidence is required. 
a. Ex. Wixon Jewelers v. Di-Star – sale of diamonds for over $500. Wixon had exclusivity contract but was not meeting minimum monthly purchase so Di-Star started supplying other retailers. Wixon claimed there was an oral modification to the minimum purchase requirement. Court rules that written evidence is required because it is within the statute of frauds. 
i. Could not argue reliance because they did not change their conduct after the alleged oral agreement. Still were not meeting minimums. 
2. OR Only time you need written evidence of a sales contract is if the quantity is increased
ii. Statute of frauds exceptions are available in the event there is not a writing. 
j. Enforceability of “no oral modification” clauses
i. Common law: not enforceable
ii. UCC: enforceable unless there is reliance on the modification 2-209(2)(4)(5)
iii. Ex. Wagner v. Graziano – Contract said no oral modifications. Contractor told sub to do extra work and said it was not necessary to put in writing. Then tried to not pay. 
1. Construction considered service, not a sale of goods – common law applies  no oral mods not enforceable.
2. Even if UCC did apply, contractor reasonably relied so payment would still be enforced. 
C. Parol Evidence Rule
a. Parol evidence rule
i. Parol = oral
ii. Rule that prevents the introduction of oral evidence
iii. Only comes up with a written contract
iv. Premise: when parties sign a final written agreement, they are intending to supersede all preceding agreements. Allegations of other agreements do not count/ matter. 
v. Allows courts to address the issue in an expedited manner.
b. Parol evidence analysis
i. Do we have a written contract?
ii. Is someone trying to introduce evidence of a prior agreement or contemporaneous oral agreement? Note that parol evidence rule does not apply to modifications.
iii. Did the parties intend the writing to be the final expression of the terms that are in the written agreement (partial integration) or all of the terms relating to the transaction (complete integration)?
iv. If the answers to 1-3 are “yes”, evidence of contradictory prior agreements or contemporaneous oral agreements will be excluded and if the agreement is completely integrated, evidence of all prior agreements and contemporaneous oral agreements will be excluded unless an exception to the rule applies. 
c. Degrees of integration for written contracts
i. Partial integration: means the parties intend the writing to be the final expression of the terms contained in the writing, but there may be consistent additional terms (i.e. side agreements)
1. Ex. Contract for the sale of a plane. Side agreement to provide flying lessons as well.
ii. Complete integration: means the written contract is intended to include absolutely everything with respect to the contract.
d. Ex. W.W.W. Associates v. Giancontieri – litigation was not resolved by the specified date for a land sale. Buyer still wanted to go through with it. Seller wanted to cancel. Terms of the contract allowed for either party to cancel. Buyer said the “real” agreement was that only the buyer could cancel. Court ruled that “real” agreement is barred under parole evidence rule. 
e. Factors in determining degrees of integration 
i. Detail of contract
ii. Sophistication of parties
iii. Existence of a merger clause (i.e. all terms of the agreement are in writing)
iv. Industry practices (do parties usually leave things out of written contracts?)
v. Is the contract a pre-printed form? (more likely to have side agreements)
f. When will parol evidence be admitted?
i. Contract not even partially integrated
ii. Condition precedent
iii. Consistent additional term (not completely integrated)
iv. Ambiguity
v. Course of performance, course of dealing, trade usage
vi. Misrepresentation
vii. Mistake (scriveners error)
g. Parol evidence of conditions precedent to the enforceability of the contract will be allowed. 
i. Contracts alone cannot determine their own enforceability.
ii. A merger clause will not bar evidence precedent to enforceability of the contract. 
iii. Ex. Scott v. Wall – Promissory note: I promise to pay to the order of Scott, $45,000 plus interest on [date]. Scott was trying to bar parol evidence that the promissory note was conditional and the condition was not met. 
h. Will allow parol evidence to clear up ambiguities
i. Parol evidence is needed in order to actually enforce the contract. Otherwise, inchoate contract. 
ii. Ex. Masterson v. Sine – Parol evidence as to meaning of terms “consideration” and “depreciation value” within contract and that option to repurchase land was applicable to the family only. Contract was just a deed without very much information. Was a family land transfer which is more likely to have side agreements. Court allowed evidence in because the contract terms would be incomplete without it. 
i. Parol evidence is admissible to prove consistent additional terms provided that the contract is not fully integrated. Only if the parties might naturally have side agreements under the circumstances (i.e. family contracts for land).
j. Trade usage and course of dealing
i. Rule: even when an agreement is unambiguous, extrinsic evidence about the usage of trade and parties’ course of dealing is admissible. 
ii. Ex. Columbia v. Royster – Contracted to buy 31,000 tons of phosphate each year for three years. Phosphate prices tumbled so Columbia could not resell at a competitive price and ordered 1/10th of the contract amount. Columbia sought to introduce evidence that contracts of this type in the industry are mere projections of price and quantity. 
iii. Course of dealing and trade usage are the best indication of what parties really mean.
iv. Can be carefully drafted to negate course of dealing – “not subject to any extrinsic evidence”
k. Misrepresentation in the parole evidence rule
i. Ex. Keller v. A.O. Smith - contract says “I rely on no other promises or conditions” but the seller made a statement that the product would produce a specific result and then it did not.
ii. Misrepresentation does not require intent. That would be fraud. 
iii. Courts are split as to whether misrepresentation is an exception to PER.
l. Mistake in parol evidence rule – scrivenors error
i. Action for reformation – whoever wrote down the contract did not write it accurately. Parties to the contract are not always the drafters.
ii. Ex. Thomson v. Estate of Coalfield – language in deed “all minerals covered by a valid recorded lease” shall not vest in buyers until the expiration or termination of such lease. Parol evidence: “all mineral interests covered by all leases, whether recorded or not, shall not vest in buyers…” Results in royalties of $40,000 vs. nothing. Court holds that evidence should come in. 
iii. Requires significant evidence of error.
m. Reliance is an exception to contracts but not to parol evidence rule.
D. Misunderstanding
a. Misunderstanding
i. Plaintiff has burden of proof to show defendant knew or had reason to know of plaintiff’s meaning (and that plaintiff did not know or have reason to know of defendant’s meaning)
ii. Analysis is largely objective
iii. Court will use parol evidence, course of performance, course of dealing and trade usage to resolve ambiguities.
iv. Courts will use rules for construction and interpretation – for example, ambiguous contract is construed against the maker. 
b. Ex. Frigaliment Importing v. B.N.S. – What was mean by the word “chicken” in importing contract? Terms meaning was ambiguous so looked to parol evidence. Looked to trade usage but there was no conclusive testimony. Ruled against plaintiff because could not meet the burden of proof. 
E. Mistake of fact
a. Mutual mistake
i. Mutual mistake regarding basic assumption 
ii. Material
iii. Party trying to avoid contract must not have assumed the risk of the mistake.
iv. Materiality: not enough to prove that the party would not have entered into the contract had it not been for the mistake. Party must show that resulting imbalance is so severe that it is not fair to uphold the contract. Ordinarily, this can be shown by demonstrating that exchange is less favorable to the party seek to undo the contract and more advantageous to the other party. 
b. Factors relevant to mistake analysis
i. Magnitude of mistake (materiality)
ii. What does the contract say?
iii. Sophistication of party seeking relief
iv. Business practices (return privilege?)
v. Is the party seek relief in good faith?
vi. To what extent has the other party reasonably relied on the contract?
vii. Was the party seeking relief gambling? (e.g. Storage Wars)
viii. Reasonable people can disagree on whether relief should be granted.
c. Misunderstanding v. Mistake – misunderstand is about what the terms of the contract are and what they mean. Mistake is in regards to the subject matter of the contract. For example, if both parties thought the chickens were broilers but they turned out to be fowl. 
d. Ex. Reilley v. Richards – Both parties thought that the property was not on a flood plain. Turns out it was and buyer could not build the house he bought the land for on it. Determined to be a material mistake because it really limits what one could do with the land. To rule otherwise would cause unjust enrichment because the property is actually worth less. 
e. Negligence is not enough to prevent relief. Must have bad faith like willful blindness.
i. Ex. Buyer had a 60 day inspection and did not discover the flood plain.
f. Courts are reluctant to grant relief on the basis of mistake
i. Upends the policy of finality and certainty. People rely on contracts and allowing someone to get out of it on the basis of mistake upends policy.
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Enforceability of Contract
Defenses
I. Mistake 
a. Mutual Mistake R. 2d 152
i. Elements
1. Mutual mistake regarding a basic assumption
2. Material
a. It is not enough that the party would not have entered into the contract had it not been for the mistake. Party must show that the resulting imbalance is so severe that it is not fair to uphold the contract.
i. Ordinarily, this can be done by showing that the exchange is less favorable to the party seeking to undo the contract and more advantageous to the other party. 
3. Party trying to avoid the contract must not have assumed the risk of the mistake. R. 2d 154
a. Risk was allocated in the agreement
b. Party is aware at time of contract that she has limited knowledge of facts and takes risk anyway
i. Was it reasonable that the party seeking to undo the contract to believe that there was no appreciable risk. 
ii. Factors Relevant to Mistake Analysis
1. Magnitude of mistake (materiality)
2. What does the contract say?
a. Did they assume the risk?
3. Sophistication of party seeking relief
4. Business practices (return privilege?)
a. Costco mentality
5. Is the party seeking relief in good faith?
6. To what extent has the other party reasonably relied on the contract?
7. Was the party seeking relief gambling?
iii. Ex. Woyma v. Ciolek – Woyma was rear-ended and both parties thought that all she suffered was whiplash. The insurance company gave her $25 and she signed a release for current injury and all future injuries. Later on, they came to find she had suffered substantial injuries in the amount of $22,000 but the insurance company did not want to pay because she had signed a release.
1. The mutual mistake is that neither party knew she had any other injuries.
2. The mistake that she had no other injuries was material because it was the very basis of the release. 
3. The insurance company would be unjustly enriched by $22,000 while Woyma is suffering a major detriment. (magnitude of mistake)
4. One could argue that she assumed the risk of the mistake when signing the release but she was trying to be reasonable because she did not believe she was hurt. (seeking relief in good faith)
5. Can also be viewed as unequal bargaining power – an insurance company vs. an unrepresented individual. (Sophistication of parties).
6. Courts do not like releases of all future claims and subject those clauses to a lot of scrutiny. Considered unfair. (What the contract says).
7. Policy for certainty of law – cases like this add uncertainty to the law because how much would have been enough to sign the release? $25 was not enough but would $1000 have been enough?
8. No evidence that the insurance company heavily relied on the release and Woyma was not gambling when signing. 
b. Unilateral Mistake R. 2d 153
i. Mistake by one party regarding a basic assumption.
ii. Material
iii. Non-mistaken party had reason to know of the mistake OR enforcement of the contract would be unconscionable
iv. No risk assumption by mistaken party R. 2d 154
1. When the risk is allocated to him in the contract
2. Or at the time of contracting, he knew that he had limited knowledge on the matter but proceeded anyway
v. Negligence does not bar mistake excuse.
c. Ex. Donovan v. RRL Corp – ad for a car has a typo and it is on sale for $12,000 less than the intended sale price resulting in a 32% discount. In California, advertisements for cars are considered offers because they are statutorily bound to sell at that price. The court said the statute of frauds was satisfied because the name of the dealership on the ad counts for the signed writing. 
i. The typo was a mistake by one party regarding a basic assumption of the bargain, the price.
ii. The price is a material element of the bargain because you cannot close a deal without agreeing on price. 
iii. Court finds enforcement of the contract to be unconscionable because of the extreme discount. 19% error may not be enough to be considered unconscionable but 25% probably would. This is a case of 32%. 
iv. There was no risk assumed by the mistaken party. Their advertising agency made the mistake. 
d. Whether a mistake is mutual or unilateral depends on how you look at it. 
i. May need to look at it both ways for the exam
ii. Mutual mistake view – both the buyer and the seller were mistaken about the price.
iii. Unilateral mistake – the typo was made by the dealer
iv. For unilateral mistakes, you can usually point to something one party did to make the mistake
1. E.g., the typo as an affirmative act versus the lack of knowledge about the nature of her injury.
e. Hypo: buyer buys a machine for a specific purpose and the seller does not know of the intended purpose. The machine does not work for the intended purpose. Mistake? 
i. No mistake. Not a bad deal or a windfall. Each party got what they bargained for. 
ii. If the seller knew the intended purpose, it violates the implied warranty of fitness for a specific purpose.  
II. Impracticability
a. Impracticability §261, UCC 2-615
i. Elements
1. Impracticable performance
2. Caused by an event the non-performance of which was a basic assumption on which the contract was made
3. Event not caused by fault of the party seeking excuse
4. Party seeking excuse did not assume the risk
a. Look to the language of the contract.
ii. Used to be for issues of literal impossibility
1. Ex. A contract to perform in a music hall but then the music hall burns down.
iii. Courts have become more liberal and allow impracticability for situations where it is nearly impossible to perform.
iv. Courts are reluctant to grant relief on the basis of impracticability. 
v. Courts will look at whether the event was foreseeable
1. If it was foreseeable, then courts will be reluctant to grant relief on that basis because they assume that parties will perform in the event of a foreseeable occurrence. If they did not want to perform in the event of something foreseeable, they could have put in a clause excusing performance in that event. 
vi. A “stuff happens doctrine” where some supervening thing happens outside of a party’s reasonable control.
1. Fire, war, embargo, legislation makes it illegal, etc. 
vii. Cannot be caused by the party seeking the excuse
1. If the music hall owner was playing with matches, there would be no relief. 
b. Impracticability is usually a seller’s excuse
i. Frustration of purpose is typically a buyer’s excuse
c. Force Majeure clause – clause stating that a party will not be liable for breach if something crazy happens. 
i. Parties can insert this clause to prevent liability in case of a supervening event. 
ii. That way it is not left up to the court to decide on impracticability. 
d. Ex. Mishara Construction Co. v. Transit Mixed Concrete Corp. – Mishara contracts with Transit to supply concrete. After contracting, workers strike Mishara with a picket line around the construction site making it near impossible to deliver goods. Includes potential threat of violence and could pose union/ labor issues for Transit if they cross. However, the project finished so someone did cross and it was not physically impossible. Contract was silent on delivery in the event of a strike. Court says they did not have to deliver in the event of a strike and essentially inserted a force majeure clause. Allowed evidence in for jury to decide whether it was a foreseeable event that should have been contracted around. 
e. Illustrations from §263. Pg. 535 
i. #3 – A contracts with B to shingle the roof of B’s house. When A has done part of the work, much of the house including the roof is destroyed by fire without his fault, so that he is unable to complete the work. A’s duty to shingle the roof is discharged, and A is not liable to B for breach of contract. 
1. Cannot shingle a roof that does not exist.
2. contractor does not have control over risks. Homeowner is in control – can predict, insure against house.
3. Illustration of impossibility
ii. # 4 – A contracts with B to build a house for B. When A has done part of the work, much of the structure is destroyed by fire without his fault. A refuses to finish building the house. A’s duty to build the house is not discharged, and A is liable to B for breach of contract. 
1. Not discharged because can still build the house. May have financial repercussions if they build it because will not get paid for the additional work. 
2. Contractor in control of partially built house. Better position to control/ insure.
3. Cannot charge to homeowner because contract was to deliver a fully built house. Could contract to allocate the risk. Generally, would fall on contractor who can get insurance. 
4. Illustration of impracticability
f. Types of impracticability
i. Existing impracticability – an impracticable situation that existed already at time of contracting
ii. Supervening impracticability – something that happens after contracting to make the performance impracticable. 
g. Ex. Sunflower Electric v. Tomlinson – Sunflower contracts with Tomlinson for Tomlinson to provide gas from reserves. Sunflower built a pipeline from the reserves and Tomlinson committed to delivering a certain amount and making improvements to ramp up delivery over time. Then the gas reserves ran out and Tomlinson was unable to deliver the contracted amount. There was no gas so there was physical impossibility. Damages were $2.5 million + $260,000 for the cost of the pipeline. 
i. Lower court finds for Tomlinson due to impossibility. Appellate court agrees with impossibility of situation but looks to foreseeability. It was foreseeable that there may not be gas in the reserves and they are in a better position to know the gas may be limited because this is their business. Despite that, they contracted to deliver a specific amount, thereby assuming the risk. Should have contracted a risk allocation in.
ii. Could make a case for mutual mistake because both parties were mistaken about the availability of gas. However, mutual mistake looks at the contract to see who assumed the risk so the outcome would be the same.  
iii. Buyer is the one who is hurt so the court is less likely to let the seller off the hook. 
h. Existing Impracticability vs. Mistake
i. Sometimes a contract may be impossible or impracticable to perform at the time it is made
ii. In those cases, issue is raised as to whether the doctrine of mistake, impracticability or both apply
iii. If performance is impossible/ impracticable, that is probably the better defense to raise because less likely a court would say that someone assumes the risk of doing something impossible/ impracticable than if they are mistaken. 
1. Look at who took the risk when contracting. 
i. Economic analysis approach to impracticability – Posner theory. 
i. Who is best situated to absorb the loss by anticipating the event?
ii. Ex. Tomlinson could have given himself an out by contracting that they do not assume the risk if the reserves end up not having enough.   
iii. Sunflower was going to pass the loss to consumers because it is a utility company. The court would rather Tomlinson absorb the loss than consumers. 
j. Relational theory approach – parties should try and resolve the issue in good faith when something unexpected happens. If they cannot, the court should do it for them. 
i. Does not have to be all or nothing. Can compromise.
ii. Ex. Could have made Tomlinson pay for the pipeline and then excuse delivery of the contract. 
iii. Courts generally do not make equitable adjustments because it is somewhat arbitrary and they do not like to be overturned. 
iv. Generally, people just settle because the rule is uncertain so it is risky to rely on it and expect to get judgement in your favor. Settling is more like the relational contract theory. 
III. Frustration of Purpose
a. Frustration of Purpose
i. Substantial frustration of principle purpose of the contract caused by an event
ii. Non-occurrence of the event is a basic assumption on which the contract was made
iii. No fault of the party seeking excuse
iv. No assumption of risk of the party seeking excuse
b. Frustration is typically a buyer’s excuse
i. Could perform but it makes no sense to
ii. Impracticability is typically a seller’s excuse.
c. Originated in English courts – when the coronation got rescheduled, the courts excused performance of room rentals to watch it.
d. Does not exist in UCC but Restatement supplements UCC. 
e. Courts are VERY reluctant to grant relief on this basis. 
f. Ex. Chase Precast v. Paonessa – City contracts with Paonessa to build highway project. Paonessa contracts with Chase for the concrete barriers needed. City cancels the project halfway through due to neighbor complaints. Chase delivered half of the barriers and did not produce the rest. Suffered no loss but sued for the purchase of the remaining barriers. City contract had a clause that said they could cancel at any time and not pay for work not already completed. Paonessa did not have such a clause in its contract with Chase but Chase knew about the city clause. 
i. The clause made the cancellation foreseeable but the court found in favor for Paonessa based on frustration of purpose. 
ii. Normally, expectation damages are awarded so this is a rare exception. Court likely granted relief because there was no actual loss, Chase did not produce the barriers and Paonessa would be paying for something they did not need. 
iii. Could make the argument that Paonessa should have contracted a cancellation clause in in case of city cancellation. 
iv. Could argue that this was an understood trade practice and the city often cancelled contracts so it was unnecessary to put the clause in because it was implied. 
v. Elements:
1. Substantial frustration of principle purpose of the contract caused by an event – no need for the barriers because the city cancelled the project
2. Non-occurrence of the event is a basic assumption on which the contract was made – expectation that the project would be completed. 
3. No fault of the party seeking excuse – city cancellation through no fault of Paonessa. 
4. No assumption of risk of the party seeking excuse – could argue that they assumed the risk when they did not put a cancellation provision in. Or could argue that no risk assumed because there was full expectation that the project would proceed. 
IV. Unconscionability
a. Unconscionability Analysis 2-302
i. Purpose: prevent oppression and unfair surprise. 
ii. Two element analysis:
1. Procedural element: 
a. Problem in bargaining process
b. Lack of meaningful choice 
i. Ex. Didn’t know what they were signing
ii. or an adhesion contract
c. Disparity in sophistication between parties
d. Legalese
e. Deceptive sales practice
2. Substantive element: Terms unreasonably favorable to one party.
a. “So extreme as to appear unconscionable according to the business practices at the time and place.”
iii. Determination: By court, at the time the contract was made. 
1. Standard: provision shocks the conscience of the court – high standard for unduly harsh provisions
2. Question of law determined by judge, not jury, because they will be better versed in business practices and more uniform. 
3. Courts reluctant to grant relief on this basis
b. Adhesion contract
i. Standard terms – “take it or leave it”
ii. No opportunity to bargain
iii. Enforceability
1. Generally enforceable
2. Not if it is not within the reasonable expectations of the “weaker party” or is unduly oppressive.
c. Arbitration agreements
i. California courts tend to find one-sided arbitration clauses to be unconscionable. Therefore, they tend to view them through an unconscionability lens. 
ii. Generally, they are enforceable but if it looks questionable, may want to raise the unconscionability argument on an exam. 
d. Ex. Graham v. Scissor Tail – Contract between artist Leon Russell and promotor Graham for shows. Adhesion contract contained an arbitration clause that all disputes must go before the American Federation of Musicians of which Russell was a member and Graham was not. When a dispute arose, the arbitration panel found for Russell without a hearing. So obviously unfair that even Russell’s lawyers raised an objection. Held a hearing and the arbiters found for Russell again despite the overwhelming evidence for Graham. Got appealed all the way to the California Supreme Court. 
i. Court found that the arbitration agreement was enforceable but its enforcement was unconscionable and required an unbiased arbiter to be brought in. 
e. Most unconscionability arguments involve consumers
f. Ex. Williams v. Walker-Thomas Furniture Co. – An African American woman on welfare bought furniture from a door to door salesman from Walker-Thomas on a rent-to-own basis. She had bought a bunch of furniture and had paid some off over time. Knowing her lack of income, they sold her a $500 stereo and the contract on all the furniture said all previously purchased items served as collateral. This was written in an extremely difficult to understand provision in the contract and when she defaulted on the stereo, they tried to take all her furniture. 
i. Elements:
1. Procedural element: Lack of meaningful choice – given her background, she probably did not understand the cross-collateral provision. 
2. Substantive element: Terms unreasonably favorable to one party – furniture company could take ALL her furniture away despite all the payments she had made over time. 
ii. Law protects reasonable expectations: she probably thought she owned all the stuff she had paid off in the past. 
iii. Provision was to force her to make the payments at the expense of everything else she needed to live. 
g. If a provision or business practice is common, it tends not to be viewed as unconscionable. 
i. In that case, legislature must step in to make change rather than courts.
h. Argument against doctrine of unconscionability: adds uncertainty to contracting. You do not know how a particular judge would rule. 
i. Unconscionability is more effective as a defense
i. Ex. Problem D, pg. 307 – a homeowner who did not speak English well refinanced his $1.5 million mortgage in response to a marketing enticement. Under the refinance, his payments were $12,000 and it required a $300,000 balloon payment after 15 years. The interest rate was 8.25% but could potentially rise to over 13%. His income was only $40,000 and he defaulted after 5 months. His house was foreclosed and he sought to reverse the foreclosure because the loan was unconscionable.
1. Unconscionability generally does not work in situations where the court will need to “undo” something. Do we reinstate his old loan? Problem meets the elements for unconscionability but it is difficult to do anything about it. 
Remedies for Breach
V. Specific Performance
a. Prerequisites for Specific Performance
i. Inadequate legal remedy: damages do not do the job
1. Hard to measure
2. Or defendant cannot pay
ii. Administratively feasible: Courts do not like to compel and supervise performance, terms must be certain.
b. Problems with specific performance
i. Sometimes it is impractical/ difficult to perform
ii. Courts do not like to compel people to do things
iii. Difficult for court to monitor performance (judicial economy)
1. Requires expending resources to ensure task is performed
iv. Court does not want to force people into relationships for performance that takes time
v. Efficient breach theory of contract law – sometimes it is better and more efficient to let a party breach because the breaching party can sell to someone else to make more profit and the injured party gets compensated so everyone wins.
1. This is the reason why breaching is not a tort and punitive damages are not allowed in contract law.
c. Specific performance is not the preferred remedy. Damages is. 
d. Specific performance is available in land sale cases because real property is considered unique.
i. Land can be appraised but there is no precise way of determining what the land is worth to the plaintiff specifically.
ii. Administratively feasible because court just records the deed. 
e. Ex. Severson v. Elberon Elevator – Buyer and Seller contract to orally contract to buy a grain elevator. Seller wants to breach and claims that monetary damages are sufficient. However, seller has poor financial situation.
i. Hard to measure: It is difficult to determine what a grain elevator in this specific location is worth. Court cannot easily determine what it would take to make the buyer whole. The grain elevator and land is unique. 
ii. Defendant cannot pay: In addition to the unique property, the seller’s finances are not good so awarding monetary damages may be inadequate because he may not be able to pay. 
iii. Administratively feasible: Court orders specific performance. Easily executed through a deed with the court. 
f. Ex. Petry v. Tanglewood Lakes – Petry bought a house because a lake was supposed to be built making it lakefront property. Lake ends up not being built and Petry sues seeking specific performance. 
i. Court orders damages as computed by an appraisal of a house with a lake versus a house without a lake. Easier remedy given the circumstances.
ii. How would the court oversee the building of a lake? Administrability is difficult.
iii. Developer was likely having financial difficulty so ordering specific performance would not necessarily mean it would get done.
iv. Some people did not want the lake so the court had to balance third party interests as well.
v. Dissent says appraisal is not easy because values vary drastically depending on the lake. True in most property cases but damages were easier here than specific performance. 
vi. It was likely hard to measure damages but the administrative infeasibility outweighed the difficulty in damages so they ruled against specific performance.
g. Ex. Goldblatt v. Addison Green Meadows – Department store leased property and the LL was supposed to develop the road and pave the parking lot and did not do it. Store was losing profit because of the failure to develop and it is difficult to measure how much profit was being lost due to the unpaved road. Court orders specific performance of road paving but not the creation of the extra parking spaces because there was no evidence it was needed at the time. Reserved the right to do so later if it became necessary. 
i. Hard to measure: We do not know exactly how much lost profits they suffered
ii. Administratively feasible: Paving is not that difficult to administer and there is likely no adverse effect on third parties because people only benefit from paving. 
h. Courts will not order specific performance for personal services but may order a negative injunction
i. Specific performance for personal services basically amounts to slavery. Further, court does not want to force people into relationships. 
ii. However, may order a negative injunction 
1. Usually happens with people of “exceptional talent” such as celebrities or athletes that trade on their name.
2. Employers do not usually sue for an employee leaving because employees are generally replaceable, which mitigates the damage.
3. Usually no specific performance for wrongful termination because the court does not want to force people into relationships. 
iii. Ex. Nassau Sports v. Peters – Peters, a professional hockey player, contracted with the Islanders but then a new league and new team, the Raiders, offered him more money so he contracted with them too. Islanders sue for a negative injunction so Peters cannot play for Raiders. 
1. Damages are inadequate: hard to measure because Peters services are worth more than his salary. They make money off of merchandise, viewership and ticket sales. Cannot measure how much they would make with him versus without him. 
2. Cannot compel him to play for the Islanders because that is personal services. Therefore, they issue a negative injunction since he is a person of exceptional talent. 
i. Specific performance with “covenants not to compete”
i. Generally enforceable and court will issue a negative injunction
ii. However, covenant must have a reasonably limited time, geography and scope.
1. This mitigates the issue of economically limiting the employee and hindering free market enterprise.
iii. Ex. Rogers v. Runfola – Two former employees of a court reporting company violate their covenant not to complete in the county for two years. 
1. Damages are inadequate: difficult to compute losses for competing. How much business was lost due to their competition? Therefore, only specific performance/ injunctive relief makes sense. 
2. However, covenants not to compete are antithetical to the free market economy and deprive the public of more business options. The court balances these interests against the interests of the plaintiff. 
3. Reinstate the covenant for one year and reduce the non-competition area to the city rather than the county. 
VI. Specific Performance Defenses
a. Equitable Defenses
i. Balance of Hardships
1. Ex. Not requiring the building of parking spaces when it is unclear if they are needed.
ii. Unfairness
iii. “Unclean hands”: party seeking equity must be acting equitably
iv. Laches: Unreasonable delay in asserting rights resulting in prejudice to other party
v. Selden: “equity varies with the length of the chancellor’s foot”
b. Unfairness – when the deal is too unfair for a court to enforce specific performance. 
i. Ex. Brandolino v. Lindsay – Contract for sale of land for $50,000 when the land is worth $75,000. Seller backs out. Court denies specific performance because the windfall is so large -- $25,000. However, seller made the deal on his own volition and backed out in bad faith so the court ordered $25,000 is damages. 
ii. Damages are less harsh than specific performance because the Seller can hang on to the property and it will potentially go up even more in value and sell it later. Real property is unique and appraisals are speculative. 
iii. Damages still gives the buyer his $25,000 in profit so he is made whole. 
iv. This is a rare exception because courts will usually enforce a bad deal. 
c. Unclean hands and laches
i. Schartz v. DRB&M – Defendant builds a taco shop in a multiunit complex without knowledge of a covenant that requires that visibility to other stores not be blocked. The day after the shop was completed, D was given notice of the violation. Multiple tenants sue for specific performance to remove the structure. 
1. Edna Shartz’s store was also encroaching. Therefore, her claim was defended against due to the doctrine of unclean hands. She cannot seek equitable relief when she herself was not acting equitably. 
2. William Schartz was present when the taco shop was being dug and did not mention the encroachment. Therefore, his claim was defended against by the doctrine of laches. He unreasonably delayed in asserting his rights resulting in prejudice to the defendant. If he had said something sooner, something could have been done.
3. However, the other tenants’ claims were valid. The court ordered specific performance to tear down the structure because damages are hard to measure. Cannot determine how much business would be lost due to the blocked view. 
VII. Damages
a. Types of Monetary Damages
i. Reliance: worsening of condition because of breach
1. Out-of-pocket expenses – any loss that would have occurred from defendant’s full performance
ii. Restitution: make breaching party disgorge any benefit that has been received
1. Putting the benefitted party back in the position he was in before the breach. Backward looking but looks at the value of benefits conferred, not amount spent in reliance.  
iii. Expectation: put the injured party in the position it would have held if the contract had been performed.
1. Measured by: loss in value due to the failure to perform + any incidental or consequential loss – any savings from being excused from performance
2. “Benefit of the bargain interest”
iv. Injured party may pick what kind of damages he wishes to receive as long as the value can be adequately proven.
b. General rule: Plaintiff is entitled to expectation damages
i. Encourages contracts
ii. Discourages breach because the breaching party is on the hook for more
iii. Helps make up for lost opportunities – the injured party could have potentially done another deal if not for the contract with the breacher. 
c. Ex. Sullivan v. O’Connor – P contracts with doctor for a Hedy Lamarr nose. After surgery and another one to attempt to fix the first surgery and nearly dying, she ends up with a nose that looks like its been hit by a shovel. Doctor is found not to be negligent but court awards damages because she did not get what she contracted for. Pain and suffering is not usually compensable in contract but compensable here because it is foreseeable in a medical procedure. Court is trying to decide what type of damages to award.
i. She cannot prove she would have gotten more jobs with the Hedy Lamarr nose so she cannot get expectation damages. Would have been the value of a Hedy Lamarr nose – the value of her nose after + Pain and Suffering from the extra surgery. 
ii. Reliance damages would have been the value of her nose before - the value of her nose after + the pain and suffering from the first operation + the pain and suffering from the second operation + the doctor’s fees. 
iii. The jury awards partial reliance damages as a compromise. They do not award the doctor’s fees because she would have paid that had the surgery been successful.   
d. Expectation damages are norm if the plaintiff can prove them. Otherwise, the fallback is reliance damages. 
i. Ex. Gruber v. S-M News Co. – Gruber contracted to manufacture 90,000 Christmas cards by S-M designs. S-M was to make a reasonable effort to distribute them and return the ones that do not sell. S-M does not sell any cards so Gruber sues. Court finds S-M in breach for not trying at all. Difficult to prove expectation damages because they could not determine how many would have sold. Brought in an expect and tried to draw comparisons but the court said it was too uncertain. Plaintiff requests reliance damages instead for the expense of manufacturing the cards. Plaintiff tried to limit the damages by saying they would have lost money even if they had exercised reasonable effort. However, the burden had now shifted to the defendant to prove that and it was just as impossible to prove. 
ii. Court awards reliance damages. The cost of producing the cards in reliance on the contract that defendant would sell them. 
e. Expectation damages in a land sale: loss in value + other loss – cost saved from not having to perform (the contract price)
i. Contract price = 100, FMV of land 150, no other loss. Buyer hasn’t paid when seller breaches.
ii. Formula: 150 (loss in value) – 100 (cost saved in not having to perform) = 50
iii. If the value of the property does not change from contracting to time of breach, the plaintiff only gets nominal damages.
1. Efficient breach theory. Buyer can reinvest the money and is not harmed by the delay. The seller gets the profit of a later sale. 
f. Anticipatory Breach/ Repudiation
i. Before time to perform, party says “I’m not going to perform” or takes steps that make it clear that it won’t be able to perform.
1. Ex. In a contract to sell a house, the seller sells it to somebody else.  
ii. In the event of anticipatory breach, to measure value, use the time of performance under the contract 
1. Enables certainty
2. Mitigates economic fluctuations like inflation
3. We expect injured party to mitigate damages
4. In real estate, this would be the close date. 
g. Ex. Bachewicz v. American Nat. Bank – Buyer and Seller contracted to buy an apartment complex but Seller failed to convey the property due to a falling out between the parties. Seller then sold the property to a third party a year later for $500,000 more. Buyer sued.
i. The formula for damages is the value of land – the contract price. The time for measuring the value of the land is the date of the breach. 
ii. The court said the Buyer’s contract price was evidence of the FMV of the property around that time and they could not prove that the FMV was higher than the contract price at the time of the breach. Therefore, the Buyer can only recover nominal damages. 
iii. The Seller sold the property to someone else for $500,000 more but that happened a year later which does not prove the value at the time of the breach. The market could have gone up in that amount of time.  
h. In event of repudiation of an ongoing contract, can the injured party sue for all that is due in the future?
i. If there is only a duty remaining on the part of the repudiating party, the injured party cannot sue for all that is due in the future. 
1. Plaintiff can only sue for all that is due up to the point of litigation. The breaching party must perform in the future or the plaintiff has to sue again. If the plaintiff has to come back to court, the court can order specific performance. 
2. Plaintiff would be enriched by getting all the money now because it is worth more as a lump sum than as payments over time. 
3. Future payments would be earning interest
4. The parties can put an acceleration clause into the contract.
a. Says that in the event of breach or repudiation, all that is due under the contract becomes due now. 
b. Common in loans
c. Generally enforceable if it is not unduly penalizing.
5. Ex. Greguhn v. Mutual of Omaha Insurance – Insurance company stops paying client after an accident and court finds that it was repudiating. P wants a lump sum for all insurance payments due over time.  
a. However, there is uncertainty in the amount of damages because they would have to estimate P’s life expectancy. He could die early or he could get better. 
i. The law needs damages calculated with reasonable certainty.
b. Court rules that they may only obtain what was due up to that point and the insurance company must reinstate the payments. If they refuse to pay again in the future, P must bring another action. 
c. The court does not want to put the injured party in a better position than it was in had the other party not breached. 
ii. If there are duties remaining on both sides, the injured party can sue for all that is due in the future.
1. Ex. A duty for an employee to do work and the employer to pay a wage. Employer repudiates. 
a. Employer does not have to continue to work and can sue for all that is due in the future.
b. Typically, personal service contracts. 
iii. No good reason for the difference between the two. Just know that’s the rule. 
i. Limitations on Damages
i. Types of limitations
1. Generally, no emotional distress damages
2. No punitive damages (need a tort)
a. CA says you need “despicable conduct”
3. Damages must be reasonably certain
4. Damages must be reasonably foreseeable as a probable consequence of breach at the time the contract is made
5. Damages may be limited to avoid disproportionate compensation
ii. Reasonably foreseeable as a probable consequence of breach
1. The consequence of the breach must be probable
a. Compared to tort where it just needs to be possible
2. This limits exposure to damages
3. Enables parties to know the risks when entering a contract and thereby contract accordingly.
a. Can charge more, not contract, buy insurance
4. You can introduce evidence that the breaching party knew of the consequence at the time of contracting to prove foreseeability.
5. Ex. Hadley v. Baxendale – Mill shut down due to a broken crank shaft. Mill paid a delivery service to deliver the crank to get fixed and the delivery service negligently delayed delivery. As a result, the mill was shut for several days longer. 
a. Court found that a mill being shut down and all its operations ceased was not reasonably foreseeable as a consequence of a delay in the delivery of a crankshaft. 
b. Did not put the mill in a position to be made whole.
c. Delivery service likely did not know they would be on the hook for an entire mill’s output when they delayed in delivery. 
6. Contracting out of consequential damages
a. Limitations on liability should be examined for unconscionability
b. In business transactions, it is generally okay to limit recovery of consequential damages.
c. Foreseeability can vary by court so it is better to contract them out. 
d. Limitations on personal injury consequential damages are prima facie unconscionable. 
iii. Disproportionate compensation
1. Court may limit damage recovery if the compensation is disproportionately large to the risk taken on.
2. Ex. Native Alaskan v. United Bank Alaska – Company wanted to convert Japanese planes to firefighting planes and secures a $200,000 loan with United bank. United decides it is too risky of a loan and breaches and company cannot find alternate funding so the deal falls apart. 
a. The damages were calculated to be the estimated value of the planes after conversion minus any costs they did not incur by not having to perform + any costs incurred while attempting to keep the deal alive. Amounted to $3 million.
b. Lower court found the costs of keeping the deal alive to not be foreseeable. Said the bank would have assumes they could just get a loan from somebody else. However, higher court reverses saying that it is clearly foreseeable because if they did not want to do the loan because it was risky, it makes sense that no one else would either. Therefore, it was a probably consequence that the deal would fall apart. 
c. Remands and recommends the lower court consider disproportionate compensation because the loan was only for $200,000 and the damages amounted to $3 million. The bank likely did not intend to take on such a big risk of loss when contracting.  
d. The damages were not certain because they were based on risky loan profits but when there is an intentional breach, the court finds close calls for the injured party. 
j. More Limitations on Damages 
i. Types
1. Mitigation
2. Economic Waste
3. Prejudgment Interest (generally only for liquidated sums)
4. No attorney’s fees unless the contract calls for them
ii. Mitigation
1. Court expects an injured party to use reasonable efforts to mitigate their damages
2. Minimize harm without undue burden, harm or humiliation
3. Must be a reasonable substitute
4. Burden falls on the breaching party to show the injured party should have mitigated.
5. If another contract is taken, must consider whether the injured party could have done both contracts
a. If so, not a mitigation because the party still suffered if a loss.
b. If not, then they found a substitute and court would subtract the value of that contract from the damages incurred by the breached contract. 
6. Ex. Bloomer Girl Problem – Shirley Maclaine contracted with Fox to do a musical called Bloomer girl in California where she would be the main character. Fox cancels the project and offers her a role in a western filming in Australia instead. She declines and sues for the amount owed under the musical contract. Fox defends by saying that she did not mitigate her damages by taking the other role.
a. Court says that the western was not a reasonable substitute for a musical. They were different genres, secondary role instead of a primary role, maybe did not comport with her image and filmed in Australia instead of California.
b. Mitigation does not require the injured party to do anything to reduce damages. Must be reasonable. 
c. If she took a job with another studio, the court would look at whether she could have done both roles. If so, Fox would not be entitled to a reduction in damages. If not, then Fox’s damages would be reduced by the amount of that contract.
d. Given the uniqueness of films, there is probably not a reasonable alternative.
k. Economic Waste 
i. Sometimes the cost in damages is higher than the actual value to the plaintiff. 
1. Therefore, the court will limit the damages to prevent economic waste
2. View it as overcompensation
ii. Usually for service contracts
iii. Applies to damages for loss in value
iv. When issue spotting for economic waste, look for cases where you have to rip stuff apart.
1. Is the ripping apart really worth it?
v. How to measure loss in value
1. Value as promised to plaintiff minus value as performed to plaintiff
2. Cost of repair to make as promised
3. Cost of repair to make as same value as promised
a. Is there some sort of halfway measure to rectify?
4. Diminution in market value due to breach
vi. Value is value to the plaintiff so difficult to measure
1. However, must still be determined to a reasonable certainty. 
2. Measures above enable a more certain measurement
vii. Ex. County of Maricopa v. Walsh – architect built faulty parking structure that kept leaking. Rebuilding the whole parking structure would cost $400,000 or could put pans to catch the leaks which was not aesthetically pleasing. 
1. Court goes with pans which is the cost of repair to make as same value as promised. i.e. a structure that does not have leaked water. 
2. To order damages would be very expensive and economic waste. 
3. There was evidence that, if awarded, the county would not spend all $400,000 on rebuilding the structure, therefore, the loss in value to the county was not actually $400,000. 
4. To give such a high damage award may be an undue penalty. 
viii. If the loss in value is uncertain, the court can grant diminution in market value or cost to repair to make as promised. 
1. Normally the court will order the cost to repair to make as promised unless it is clearly disproportionate to the loss in value. 
2. Ex. Contract to paint a house and the contractor paints it the wrong color but there is no loss in market value.
a. Loss in value is difficult to ascertain because what is a blue house worth versus a green house to that specific homeowner?
b. Diminution in market value is zero.
c. Court can grant the cost to repair as long as it is not clearly disproportionate to the value. Property is deemed to be unique and $1000 to repaint is not clearly disproportionate to the value
l. Prejudgment interest
i. Generally, the plaintiff does not get prejudgment interest even though there is a time that lapses between when they are due the money versus when they get the judgement
m. No attorney’s fees unless the contract calls for them
i. Contract must be reciprocal
ii. Attorney’s fees are not considered part of damages
VIII. Liquidated Damages R. 2d 356 & UCC 2-718
a. Alternative Performance/ Liquidated Damages
i. Does the contract call for alternative performance (a “realistic and rational choice”) or liquidated damages?
ii. If it is liquidated damages, is it reasonable?
1. Must anticipate a reasonable amount of what the damages would actually be. 
2. Unreasonably large liquidated damages will not be enforced as it is against public policy as a penalty.
iii. Is reasonableness determined at the time the contract is formed or after the breach (or both)?
1. If the amount seemed reasonable at the time of contracting, may not be unreasonable.
iv. Contingency upon breach
1. If liquidated damages or alternative performance are contingent on a breach or called a penalty, the court will view it as a penalty and invalidate. 
2. Court really does not like penalty provisions.
b. Ex. Ridgely v. Topa Thrift and Loan – a bridge loan for a house flip included a prepayment fee of 6 months interest but if the borrower did not prepay within the first 6 months and was not late on any payments, they could prepay without any prepayment fee. Prepayment fees are considered alternative performance because the borrower can either pay through maturity or pay early with an additional amount. Borrower was late on one payment and when he prepaid, he was assessed $113,000 prepayment fee on the loan. Sued to get it back.
i. Court says that since prepayment fee was contingent upon a breach via a late payment, it was actually liquidated damages, not alternative performance. Liquidated damages must be a reasonable approximation of what the actual damages would be. 
ii. Actual damages would have been the interest on the late payment which was far less than $113,000. Therefore, the liquidated damages were unreasonable and unenforceable. 
iii. The court viewed the fact that the fee was contingent upon breach as making it liquidated damages and the damages were so high it amounted to a penalty.
c. Blank v. Borden – Broker contract to sell D’s Palm Springs home. Contract said that if the house was taken off the market without the broker’s consent, the broker was entitled to 6% of the price of the property. D took the house off the market and broker sued. 
i. Court viewed it as alternative performance, either leave the house on the market or pulling it off the market and paying a 6% fee. The contract does not call removing the house from the market a breach. However, it looks like a damages provision for a breach of contract because it is 6% to keep it on the market or 6% to take it off and the broker does nothing. 
ii. Broker would have a hard time proving his damages based on time and money spent marketing the house, which is why he put in this provision.  
iii. Since damages were difficult to prove, 6% does not seem facially unreasonable. 
d. Restatement says that if there are no actual damages and the liquidated damages were a substantial sum, they must be given back. 
i. California Civil Code says that we must take into account the circumstances at time of contracting and any subsequent sale within 6 months.
1. Some say this assesses real damages and undercuts the purpose of liquidated damages. However, if actual damages are hard to assess, the court may err on the side of liquidated damages. 
ii. Iteration of the efficient breach theory. 
e. Ex. Schrenko v. Regnante – Failed real estate transaction had a $16,000 deposit and liquidated damages provision. Buyer defaulted and sellers sold the property for $25,000 more than the original asking price. Sellers kept the $16,000 as liquidated damages and sued buyer for actual damages as well. Liquidated damages is supposed to take the place of litigation for actual damages. 
i. Since it was clear that no loss was suffered, Seller had to give the $16,000 back. 
ii. If they had not sued and just kept the money as liquidated damages, the court was more likely to uphold it because the provision was enforceable. 
iii. However, since it was clear they suffered no loss and they were litigating the matter, the court ordered them to give it back.
IX. Right to Terminate or Rescind
a. Options available upon breach or failure of condition
i. Terminate
ii. Terminate and sue for damages
iii. Rescind
iv. Set off
v. Perform and sue
vi. Demand adequate assurance
vii. Sue for specific performance
b. Election of remedies – once an injured party elects a remedy, the party cannot later take an inconsistent remedy. 
c. Rescission – when there is a material breach and the injured party chooses to rescind or both parties consent to rescind. Puts the parties back in the position they were in had there been no contract.
i. Putting the toothpaste back in the tube.
d. Termination – Injured party choosing not to perform because the other party breached. May be eligible for damages.  
e. Ex. Woodruff v. McClellan – Buyer and seller contract to sell a house with an earnest money agreement. The contract had a provision that, in the event of breach and litigation, the prevailing party was entitled to attorney’s fees. Buyer breaches because of a water leak so seller does not convey the property and buyer sues for specific performance. 
i. Court finds for seller denying specific performance but denies awarding attorney’s fees on the basis that the seller rescinded the contract so the provision was no longer in effect.
ii. Washington Supreme Court overturns on the basis that the seller did not rescind the contract, which puts the parties back in the position they would have been in had there never been a contract. If so, the deposit would have been returned. Rather, sellers terminated the contract. Buyers breached so sellers declined to perform. As such, the contract was in effect and the attorney’s fees provision was enforceable. 
f. Dependent and Independent Promises
i. Independent promise: Promisor must perform even if the other side is in breach
ii. Dependent promise: Promisor does not have to perform if other side is in breach
iii. Whether the promises are independent or dependent is a matter of contract interpretation (what does the contract say?)
g. Set off – When an injured party is owed damages but also owes the breaching party money. The injured party deducts the amount owed in damages from the payment due. 
i. Ex. Contract price = $500, damage caused by breach = $50. Amount owed = $450 
ii. Normally, one may set off. Courts like it because it is efficient. There is no need for the court to get involved.
iii. Can parties contract around set offs? 
1. Not allowed to contract around it in residential leases.
2. May contract around it in commercial leases because the parties are sophisticated. Prevents the tenant from nickel and diming the LL. 
h. Demanding adequate assurance
i. If it appears that the other party will not or will be unable to perform their side of the bargain, a party may halt performance and demand adequate assurance of the other party’s performance.
ii. Ex. Romig v. De Vallance – Buyer stopped making payments on a property because it was encroaching on the neighbor’s land. Seller did not provide assurance that it would be fixed. The seller was not obligated to deliver clear title until after all payments were made. Seller sues to cancel the contract due to lack of payment.
1. Court says that the buyer is entitled adequate assurance if they had reasonable grounds to feel insecure about the seller’s ability to perform. 
2. If seller did not provide adequate assurance and buyer’s insecurity was reasonable, then buyer was not in breach by withholding payment.
3. If seller does not provide adequate assurance, they may be repudiating the contract and breaching. By not providing assurance, they are essentially rejecting the request to fix the encroachment. 
iii. Good middle ground as opposed to terminating due to breach in case the breach is not considered material and then you are found to be in breach. 
1. Makes the party appear to be taking reasonable measures
X. Express Conditions to Performance
a. Express Condition to Performance
i. Definition: Event not certain to occur which must occur or be excused before performance becomes due R. 2d 224
ii. Is there an express condition to performance?
iii. Has the conditional event occurred?
iv. If not, is it excused?
1. Basis for excuse: waiver or forfeiture
b. Consequences of Unexcused Failure of Condition
i. Party whose performance was conditional may refuse to perform until conditional event occurs or is excused and may terminate or possibly rescind if event does not occur or is not excused within time indicated by contract. 
ii. Determining whether a condition has been met
1. Court will use an objective standard
2. Unless a subjective standard was contracted in
3. Or it is a contract for performance to personal taste. 
iii. Ex. Haymore v. Levinson – homeowner contracted with a contractor to build his home. The express condition of the contract was “satisfactory completion of the work.” The home was finished with some problems such as cracks so the homeowner withheld the final $3,000 payment. Contractor sued for final payment saying that the house was satisfactorily complete while the homeowner said it was not. 
1. Court applied an objective test to determine whether the house was satisfactorily complete. Said most can agree when a structure was finished.
2. Mentioned that for something for personal taste like the painting of a portrait, a subjective view was appropriate. 
3. Court allowed a set off requiring the homeowner to pay the amount due minus the value of the cracking which was only $261.
4. To allow the homeowner to keep the final $3,000 payment would have unjustly enriched him given that the damages were minor and penalized the contractor. 
iv. Ex. ARD Bottling v. Dr. Pepper Co. – ARD had an exclusive bottling contract with Dr. in which they had to use up to date sanitary equipment and market Dr. Pepper. The express condition was “done to Dr. Pepper’s satisfaction” and explicitly said “in the determination of Dr. Pepper,” thereby contracting in a subjective standard of analysis. In the event the condition was not met, Dr. pepper could terminate the contract and ARD would lose exclusivity. 
1. Court uses a subjective standard because it was contracted in. Opposing party would have to show bad faith to win, which is difficult to do. 
2. Furthermore, Dr. Pepper had a major interest in these provisions. People could get sick and their brand could be affected. 
3. No evidence of bad faith was found. In fact, Dr. Pepper had not even replaced ARD by the time of the litigation. Found for Dr. Pepper in a directed verdict. 
c. Waiver of an express condition
i. Ex. Burger King v. Family Dining – Express condition: Family dining must open one new Burger King every year for ten years. In exchange, they received an exclusive contract. FD falls behind on the schedule and BK did not really care. They provided leeway for years. Then BK got sold to a corporation who wanted to terminate on the basis that the condition had not been met. 
1. Court says that BK’s conduct effectively waived the strict time schedule. It could be reinstated but BK would have to give notice to FD and give a reasonable time to get back on track. 
2. Court was concerned about disproportionate forfeiture. The law abhors forfeiture. If BK was allowed to terminate, FD would suffer a huge loss. There would be forfeiture of expectation: there was 76 years left on the deal. Reliance: FD spent a lot of money building 9 restaurants with the expectation of exclusivity to recoup their losses. 
a. The thing was not essential to the contract – court determined that the failure to meet the schedule was not a material breach because it clearly was not that important to BK based on their past behavior. 
d. Disproportionate Forfeiture (two part test)
i. Extreme forfeiture/ penalty 
ii. The thing was not essential to the contract
e. Promise, Condition or both?
i. Promise: action for breach possible, termination and rescission if breach is material
1. Ex. “Family Dining promises to have ten restaurants built in 10 years. In the event Family Dining does not perform, Burger King may sue for all damages attributable to nonperformance”
ii. Condition: Termination or possibly rescission if unjust enrichment
1. “It is a condition to maintaining the franchise that Family Dining builds 10 restaurants within 10 years. In the event 10 restaurants are not built within that time Burger King's exclusive remedy is to terminate the franchise.”
2. Condition does not allow the injured party to sue for damages, just end the contract. 
iii. Both promise and condition: termination and possibly rescission, cause of action for breach
1. “Family Dining promises to have ten restaurants built in 10 years. In the event Family Dining does not perform, Burger King may sue for all damages attributable to nonperformance and may also terminate the exclusive franchise.”
f. Interpreting Ambiguous Language
i. Which interpretation avoids forfeiture?
1. Promise is less likely to result in forfeiture. Failing to meet the promise does not necessarily mean termination but may result in damages. 
2. Condition more likely to result in forfeiture.
ii. Is it within the power of the party to perform?
1. If it is not really within the power of the party to perform, more likely it’s a condition because one does not really promise something he does not have power over.
a. Ex. Doing something when the market price hits a certain threshold is more likely a condition because a party does not have control over the market price. 
iii. There is a preference for saying something is a promise rather than a condition if the party can perform. Keeps the deal alive (contract can more likely be terminated if we say something is a condition). 
1. Not every breached promise results in termination 
g. Construction Contracts
i. Promise: Contractor promises to build according to contract specifications
ii. Condition: Work completed satisfactorily (according to architect, owner of property if contract so specifies, or reasonable person).
h. Ex. American Continental v. Ranier – Ranier builds a building for American and the condition for final payment was the architect’s final certificate. Architect came up with final punch list and showed it to American and American said they wanted more. Ranier refused to perform because he said it was more than what was needed. Did not even ask for the final certification because he knew the architect would not issue it and sued for final payment. 
i. American had waived some certificates in the past so Ranier said certificates had been waived. Court says waiving of some conditions does not mean waiver of all. 
ii. Court says final certification is a major right because it indicates that the project is completed, therefore, Ranier lost. Taking an “as written” interpretation of the contract.
iii. Dissent says American moved in the so the building is obviously good enough. Jury had determined the defective performance to be $10,000 while the final payment was $60,000. American received a substantial windfall. Set off would have been a better approach. 
XI. Constructive Conditions to Performance; Material Breach
a. When there are no express conditions in the contract, the court may interpret a promise to operate as a condition for the other party’s performance of their promise.
i. The court will ask “should the court interpret the contract to require that a party’s performance is a condition to the other party’s performance?”
1. If so, the injured party may be entitled to termination and suing for damages. 
ii. Material breach - Was the other party’s breach sufficiently material to warrant termination? 
1. A breach does not always result in the termination of a contract. If it was a non-material breach, the injured party is still required to perform and may seek a remedy for the breach. 
2. More like how personal relationships actually work. Relational theory of contracts.
a. Ex. When a husband does not do the dishes, the wife does not divorce him. Non-material breach.
b. If he violates a marriage vow by cheating, may be sufficiently material to divorce and “terminate the contract.”
3. Therefore, if a certain level of performance is really important to a party, it behooves them to put it in the contract as an express condition to that party’s obligation to perform
4. Policy argument for maintaining business relationships and not resorting to the nuclear option. Courts do not like forfeiture. 
b. Promise Analysis
i. Has there been a breach (a promise not kept)?
ii. Is the breach material? R. 2d 241
iii. If breach is not material, injured party cannot terminate or rescind. May sue for damages, perhaps set off or demand adequate assurance. Maybe sue for specific performance if appropriate (legal remedy inadequate).
iv. If breach material and no cure, party may terminate and possibly rescind the contract. 
c. Factors in determining whether a breach is material §241
i. Extent to which the injured party will be deprived of the benefit which he reasonably expected. 
ii. The extent to which the injured party can be adequately compensated for the breach
iii. The extent to which the breaching party will suffer a forfeiture
iv. The likelihood that the breaching party will cure his breach, taking into account all the circumstances and any reasonable assurances
v. Whether the breaching party is acting in bad faith 
d. Example of an unmet promise that is a non-material breach. Court does not choose to interpret it as a condition.
i. Ex. Jacob & Youngs v. Kent – P built a country residence for D and is suing for the final payment of $3,000. The promise called for standard manufacture Reading brand pipe. Was that a promise condition or both? The breach was unintentional. Forgot to inspect the pipe for the correct brand but there was evidence that the pipe quality was just as good. 
1. Cardozo basically says pipe is pipe and the structure was “substantially completed” and, therefore, entitled to payment even if it does not meet the black letter of the contract. Interpreting the contract to be contracting for Reading quality pipe, not Reading brand pipe. 
2. Dissent says the condition was not met and so they are not entitled to payment. Strict, formalistic view.  
3. Viewing it as a promise and not a condition and the breach as immaterial. 
4. The cost of ripping out the pipe and replacing it was disproportionately more than the loss of value in the house. Court wants to minimize this waste. If evidence shows that the pipe is basically the same, there is really no damages. 
5. If the homeowner really cared about the brand, she should have made it an express condition. 
a. Ex. “The homeowner’s obligation to pay is expressly conditional upon the installation of Reading brand pipe.” 
6. Cardozo says that if the breach was intentional, the contractor would have lost. He was impressed that it was unintentional. 
e. Substantial completion – when the structure is mostly complete and the defect is immaterial. 
i. Substantial completion = no material breach
f. Unintentional breach will provide more leeway for the breaching party. 
i. If breach was intentional, more likely to find for the injured party. 
g. Ex. Walker & Co. v. Harrison – Dry cleaner contracted with a billboard company for a sign. Dry cleaner would lease the sign for a year, Billboard company paid for the sign and was obligated to keep it clean. Shortly after installation someone threw a tomato at the sign and the dry cleaner called the billboard co but they kept ignoring his calls and not cleaning it. After some graffiti and cobwebs, the dry cleaner sent a note saying that since they have refused to honor the cleaning portion of the contract, the dry cleaner was terminating and stopped paying. Shortly after, the sign company came out and cleaned it but the dry cleaner did not pay. Sign company sued.
i. Court found the dry cleaner to be in breach because the failure to clean was not material
ii. Materiality analysis
1. Extent to which injured party was deprived of benefit – Dry cleaner still got a sign. 
2. Extent to which injured party could be compensated for breach – Dry cleaner could have had it cleaned and withheld payment
3. Extent to which breaching party would suffer forfeiture – sign company still had a lot of time on the lease. Plus, they spent money up front to make the sign.
4. Likelihood the breaching party will cure the breach – they did eventually come and clean the sign.
5. Was the breaching party acting in bad faith – probably. Was dodging his calls. 
iii. There is danger in terminating because then you will be the one in breach if the unfulfilled promise is found to be immaterial. 
iv. Generally, the law wants to give the breaching party a chance to fix the problem before termination. 
v. Should have demanded adequate assurance and suspended performance (payment), rather than repudiating. 
vi. Court found that Harrison basically got what he bargained for so he should not have resorted to the nuclear option. 
h. Anticipatory Breach/ Repudiation R. 2d 250
i. Words: unequivocal statement repudiating a material duty
ii. Conduct: Act renders a party apparently unable to perform a material duty
iii. Repudiation is improper termination resulting in breach
i. §256 Nullification of Repudiation 
i. A statement of repudiation is nullified by a statement of retraction if the injured party is notified of the retraction before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final. 
ii.  Conduct constituting repudiation is nullified if the injured party learns that such conduct has ceased before he has materially altered his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final. 
iii. Ex. Stonecipher v. Pillatsch – Buyers and Sellers contract to buy a house and buyers provide a $1,000 deposit. Possession was to transfer on July 1. In early June, Sellers asked Buyers for an extension to July 15 and buyers agreed. Buyers subsequently heard that Sellers did not intend to move out until August 1. They went to Sellers house and said they want the house on July 1 per contract. Sellers said they could not be out until August 1 so Buyers asked for their deposit back and Sellers refused. A couple of weeks later, Sellers wrote a letter informing Buyers of their intention to turn over possession on July 1 per contract. Buyers did not reply and sued for their deposit back. 
1. Court found that Sellers stating that they would not move out until Aug 1 was anticipatory breach of contract amounting to repudiation. They conveyed their intentions to breach the possession date of July 1. The court found this to be material because in real estate, time is of the essence. 
2. Since the sellers had repudiated, buyers asked for their deposit back, which was an indication that they considered the contract to be rescinded. Therefore, the repudiation was final and could not be retracted.
3. As a result, the sellers conduct thereafter in attempting to convey the property have no bearing. 
XII. Rules Regarding Rescission and Restitution
a. Availability of Rescission
i. General rule: Rescission and restitution are available upon material breach
ii. Exceptions: 
1. legal remedy adequate (courts do not really follow this. They talk about it but do not act by it)
2. Inability to restore status quo 
3. Delay
a. Delay prevents repudiation because you have squeezed more toothpaste out of the tube 
b. However, it does not preclude damages
c. UCC says delay precludes both
i. The longer away from the sale, the more difficult to prove damages
ii. Using the products causes them to depreciate
iii. Repudiation is equivalent to material breach
b. Divisible contracts
i. Each side has made more than one promise
ii. Can promises be apportioned so that pairs are properly regarded as agreed equivalents? R. 2d 240
iii. If so, each set of promises should be considered separately. Failure to perform under one set does not excuse performance under the other. 
c. Ex. Ennis v. Interstate – Ennis sold his business and signed contract which included a three year non-compete. He proceeds to compete for all three years apart from three months. Intestate sues to get their money back for the covenant not to complete. Seeking a rescission, not to enjoin. The contract was a divisible contract. It itemized with the consideration for each item separated out so it was easy to determine how much Interstate paid for the covenant not to compete specifically. They paid money for something he did not do. 
i. Court finds material breach because he was almost in complete violation of the contract and awards restitution. It would have been very hard to determine an amount for damages because you cannot measure how much business they lost due to his competition. 
d. Ex. Siemans v. Thompson – P promises to sell company and provide services. D promises to give stock and promises to pay for services. D stops paying P because cash flow is low. P sues for rescission of the contract and recovery of the value of the services rendered for the period where he received no salary – rescission and restitution. 
i. Court viewed the contract as one indivisible contract and the failure to pay salary was a material breach of that contract. Therefore, P was entitled to rescind and be awarded restitution.
ii. To put the parties back in the position they were in before, D is required to give the $6,000 back and he had already conferred a benefit of services so he was entitled the fair value of those services. In other words, his salary. – restitution.
iii. When determining whether the contract was divisible and looking at the apportionment, the value of the option to buy stock in exchange for the value of the stock was not equivalent. Safe to say the stock was not worth anything so the $6,000 was being paid for an option to buy almost nothing. 
e. Ex. Rudman v. Cowles –  P promises to sell company and provide services. D promises to give stock, pay for services. P writes test prep books and sells to a publishing house to expand business. Is promised a primary role but is cast aside. P refuses to work in the placeholder position so gets fired. P wants to rescind contract. 
i. Court finds D breached through wrongful termination and failure to meet promises of contract. However, views the contract as divisible so P is entitled to damages for employment but cannot get business back. 
1. Gets expectation damages for employment contract but is not allowed to rescind the business sale contract because they are divisible contracts and no breach of the business sale. Also, he got the benefit of his bargain. 
ii. Divisible because: 
1. The contract had two separate signed agreements. Form is a factor. 
2. D breached the employment aspect but not the stock aspect. 
3. The legal remedy is adequate – the court can easily determine the value of the damages for employment breach. 
4. The parties are not easily returned to the status quo. P’s company was assimilated into D’s and a lot of work had been done on the books. 
5. When looking at apportioning, the value of the stock was equivalent to the value of selling the company. D’s company was publicly traded and P received adequate compensation.
6. From an economic perspective, the court is putting Rudman in the position he would have been in had the contract been performed. 
f. When comparing the two cases, the courts are likely doing whatever is easiest. If rescission is easier, they will go with that like in Siemens. If damages are easier, like in Rudman, court likely to do that. 
g. Ex. of delay:  Snyder v. Rhoads – P sold D two dry cleaners and led him to believe they were profitable. After the sale, D found out it was operating at a loss but tried to make it work for 2 years. Eventually, had to shut down and P sues for the remaining payments. After judgement for P, D appeals and wants to rescind due to fraud.
i. Court says cannot rescind because of delay. He made payments and waited two years. It is now difficult to determine if it failed because of fraud or because of how he operated it. 
ii. Court does not want parties to speculate. I’ll try for a while and if it fails, I’ll rescind. Otherwise, if it succeeds then all is well. Must pick one. 
iii. Court does remand and say that D can sue for damages. Delay precludes rescission but not damages. 
h. Restitution for Breaching Party – R. 2d 374
i. The breaching party cannot sue under the contract since they are in breach.
ii. However, to prevent forfeiture, they can recover any benefit conferred in excess of the damage caused by breach.
1. Breaching party never recovers anything more than the contract price – the damage caused by the breach. 
iii. Analysis
1. Job 1: Give injured party the benefit of the bargain (make sure it is in the position it would have been in but for the breach)
2. Job 2: Allow breaching party to recover any benefit conferred in excess of damages caused by breach
i. Ex. Kutzin v. Pirnie – Buyers of a house gave seller a $36,000 deposit. No liquidated damages clause. Buyers breach. Sellers can prove damages of $17,325. 
i. Court determines that buyer is entitled to a refund of the difference because to allow the sellers to keep the whole amount would be a forfeiture and a penalty. 
j. When suing for restitution, you only get the reasonable value of what you gave. Not suing under contract. 
i. This is capped at the contract price. Cannot recover more even if the FMV of the benefit conferred is more. 
ii. Ex. Assumptions:  1) Contractor has received no payment so far; 2) Contractor has materially breached; and 3) Breach was not intentional
1. First scenario:  Contract price = $3000; FMV of work done = $3000; Cost to repair problem = $500 [Contractor gets $2500]
a. Value of benefit conferred (FMV) minus the damages = $2500
b. If the job was substantially complete and therefore, the breach was immaterial, he would be entitled to $2,500 also. He would sue under the contract and receive the contract price minus the damages.
2. Second scenario:  Contract price = $3000; FMV of work done = $1500; Cost to repair problem = $500 [Contractor gets $1500]
a. FMV of work done. Injured party was made whole for less than the contract price so the breaching party is entitled to the full amount of the benefit he conferred. 
b. If there was substantial completion with partial breach that cost $500. Then contractor is entitled $2,500. Can sue for contract price and then set off $500. 
k. Restitution for the Injured Party
i. When there is a material breach, generally, the injured party can rescind.
ii. Can also sue for restitution 
l. Ex. Mobil Oil v. U.S. – Mobil contracted with the US gov for leases to drill and paid $156 million. The government repudiated and Mobil sues for restitution, the $156 million back. Government uses the defense that mobil would not have been able to secure the required permissions to drill so their repudiation is irrelevant because Mobil would not have made any money anyway since they would have been useless leases. Therefore, no actual damages were suffered. If they had performed, Mobil would have made zero money. When they didn’t perform, Mobil still made zero money.
i. However, whether they would have made money or not is irrelevant to their right to rescind and received restitution due to a breach. The courts do not like parties getting something for nothing. Restitution is to prevent unjust enrichment. 
ii. This is a good solution when the injured party made a bad deal. They are lucky the other party materially breached and they may now rescind. 
m. Split in authority on recovery cap for restitution.
i. Ex. Contractor is injured party. Homeowner ordered him off the property.
1. Scenario #1:  Contract price = $100,000; Reasonable value of goods & services= $125,000; Cost to complete = $50,000.
a. R. 2d when injured party is suing for restitution and the work is done, their recovery is capped at the contract price. $100,000.
b. If work is not done, can recover the FMV of the work done, even if it exceeds the contract price. $125,000.
c. R. of Rest. says recovery is capped at $100,000 either way.  
2. Scenario #2:  Contract price = $100,000; Reasonable value of goods & services = $125,000; Cost to complete = $0.
a. Capped at $100,000 either way.
ii. Restatement of contracts reasoning for allowing more recovery is that we do not know how much an incomplete structure is worth. Must bring in outside evidence to determine worth and if it turns out to be more, that is what the party is entitled to. 
n. Party must make a decision on whether to sue under contract or restitution.
i. Assume material breach (rescission is available as an option). Contractor is the injured party and homeowner is the breaching party.
ii. Scenario #1:  Contract price = $100,000; Cost to complete = $30,000; Fair market value of work = $50,000
1. Expectation Damages: $100,000 contract price - $30,000 cost saved by not having to perform = $70,000
2. Restitution: Get back the FMV of benefit conferred: $50,000.
3. Suing for expectation damages is a better option.
iii. Scenario #2:  Contract price = $100,000; Cost to complete = $50,000; Fair market value of work = $70,000
1. Expectation Damages: $100,000 contract price - $50,000 cost saved by not having to perform = $50,000
2. Restitution: Get back the FMV of benefit conferred: $70,000
3. Suing for restitution is better option
XIII. Executory Accords
a. Executory accord or substitute contract?
i. Executory accord – transaction in which a party owed a duty under a contract agrees to enter into what would otherwise be a substitute contract, except that the duty due under the original contract is not discharged until the duties due under the accord are actually performed. 
1. party may sue under original contract if executory accord not performed.
ii. Substitute contract – a transaction in which a party owing a duty under a contract discharges it by promising a different performance than that originally called for. 
1. party may sue only under the substitute contract (old contract is superseded).
2. Any conflicting terms are superseded by the new contract/ modifications. 
3. Original debt is immediately discharged
iii. Novation: third party substituted for one of the original parties in a substitute contract. 
iv. Depends on the intention of the parties so look at the language of the contract.
v. If the original contract is unclear, more likely a substitute contract to supersede.
b. Ex. Bradshaw v. Burningham – contract to build a well but builder hit a metal structure and could not proceed. Parties agree to charge $6,000 for the partially dug well and wrote up an agreement for a second well. Dispute arose after the second well and builder tried to sue under the first contract. Court tried to determine if it was an executory accord or a substitute contract. 
i. Court determines substitute contract because of the language saying “except for changes mentioned herein” which evidences a modification. Modification results in a substitute contract and the $6,000 cost superseded the per hour charge of the first agreement. P may sue for the $6,000 charge which was breached. 
ii. An executory accord would be, “if you pay $6,000 for first well, the per hour charge will be discharged.” 
iii. Since the first contract was unclear on who would be liable if well was unable to be completed, the court errs on side of substitute contract.
1. If liability clearly fell on the well owner, it would make more sense that digger would write an executory accord. 
XIV. UCC Remedies
a. Terminology
i. Common law: Termination
1. UCC: 
a. Termination – contract ending without breach
b. Cancellation – contract ending due to breach
ii. Common law: Rescission
1. UCC
a. Revocation of goods (for buyer)
b. Reclamation of goods (for seller)
b. Basics
i. UCC rejects the doctrine of election of remedies UCC 2-703, comment 1
1. Can rescind and sue for damages. Do not have to pick one. 
ii. UCC adopts expectation measure of damages and follows “efficient breach” theory (no punative damages) UCC 1-305
1. Seeks to put a party in the position it would have held had the contract been performed. 
c. Contractual limitations on Remedies
i. Liquidated damages clauses are permitted, same rule as under Restatement 2-718
1. must be reasonable, not punitive
ii. May limit consequential damages as long as not unconscionable.  2-719(3)
iii. Contract may limit remedy of buyer to “repair or replace”, as long as remedy doesn’t fail.  2-719(2)
d. Non-conforming goods delivered in one installment
i. Buyer has reasonable opportunity to inspect
ii. If the goods do not conform (“perfect tender rule”), the Buyer may reject the goods if it does so within a reasonable time
1. Strict compliance standard. No “material breach”
iii. Failure to properly reject goods constitutes acceptance, triggers obligation of buyer to pay the price (buyer may, however, be able to recover damages)
iv. Buyer normally required to hold goods with reasonable care for seller to pick them up (sometimes merchant buyers are required to re-sell perishable items under 2-603)
e. Cure 2-508
i. Available upon seasonable notice if time for performance has not lapsed.
ii. Available upon seasonable notice if seller had reasonable grounds to believe goods would be acceptable, with or without money allowance.  Seller has further reasonable time.
iii. Available if contract limits remedy to “repair or replace defective parts.”
iv. To cure, seller must make “a conforming tender.”  Repair allowed for minor defects.  Major defects may require a new product (“shaken faith”).
v. Available if goods rejected.  What about if buyer revokes acceptance?
f. Revocation of Acceptance 2-608
i. Buyer may revoke if undiscovered defect causes “substantial impairment in value” to the buyer (subjective test).
1. Similar to material breach
ii. Buyer may also revoke of seller unable to cure a defect noted at time of acceptance that causes substantial impairment in value
g. Buyer’s options for unaccepted goods (includes revocation and non-delivery)
i. Buyer may purchase substitute computer and recover damages under 2-712, or
ii. Buyer may choose not to purchase substitute goods and sue for damages under 2-713
h. Cover Calculation under 2-712
i. Applies if buyer has made a reasonable substitute purchase in good faith without unreasonable delay (“cover”)
ii. Ex. Price of substitute good = $1000, K price = $750, Damages due to delay in making substitute purchase (e.g. hiring extra personnel to process data by hand) = $2000
1. Total recovery = ($1000 - $750) +2000 = $2250
i. Buyer’s damages under 2-713
i. Applies only if Buyer does not cover
ii. Ex. Market price at time buyer learns of breach = $900, Contract price = $750, Consequential damages = $2000
1. Should consequential damages be awarded?
2. $900 - $750 + awardable consequential damages
iii. “Awardable consequential damages. By not covering, you are not mitigating damages. Therefore, may not be able to recover consequential damages. Breaching party has burden to prove failure to mitigate.
iv. Sometimes its hard to tell if buyer covered
1. Ex. If buying grain constantly. Party claiming the injured party covered has burden to show that cover occurred and, therefore, not entitled to FMV – contract price. Only entitled to cover price – contract price. 
j. Damages if buyer accepts the goods
i. Section 2-714 suggests a formula in subsection 2, value as warranted minus value as accepted
ii. Not exclusive measure of damages
k. Installment Contracts – 2-612
i. Do we have an installment contract ?  2-612(1)
ii. No more “perfect tender rule”
iii. Does breach substantially impair value of installment and can it be cured?
iv. Does breach substantially impair value of entire contract?
v. “Substantial impairment” in this context is objective, commentators suggest it is like material breach
l. Damages when seller repudiates
i. When does buyer “learn of breach”?
ii. Section 2-723 answers the question only when case comes to trial before time of performance
iii. In other cases, Code isn’t clear
iv. Assume time of repudiation MP = $10, one week after repudiation MP = $15, time of performance MP = $20
m. Buyer Doesn’t Pay on Time – 2-703
i. If non-installment contract, seller may cancel the contract and sue for damages, if any
1. No right to cure for buyers.
ii. If installment contract (2-612), seller may cancel if breach substantially impairs the value of the entire contract.  May sue for damages, if any.
1. Requires material breach
2. Concern of forfeiture
3. Failure to pay on the exact date may not substantially impair the contract
a. Seller must still perform and demand adequate assurance
4. If they do not pay for months or if it becomes apparent they will not be able to pay going forward, it may substantially impair.
n. Seller’s Resale Remedy:  2-706
i. Resale must be reasonably identified as referring to broken contract.
1. Must identify that they are linked and not just another sale
2. Hard to tell sometimes because sellers are always selling. 
ii. Resale can be by private sale or public sale (auction).
iii. If private sale, reasonable notice must be given to buyer of seller's intent to resell.
iv. If public sale, reasonable notice must be given to buyer of time and place of sale unless goods are perishable or threaten to decline in value speedily.
v. All aspects of the sale must be commercially reasonable.
vi. If Seller does not follow procedures of 2-706, may recover under 2-708( 1)(contract/market differential)
1. Always? Restatement is unclear if seller must use the contract/ market differential. Split of authority if they can.
2. Buyers must use resale formula or the contract/ market formula depending on if they buy substitute goods. Clarify this. 
3. Reselling under contract price is easier for the court because it does not have to regulate whether the resale was commercially reasonable. Practical difficulties because sellers are selling all the time. 
4. But it may put the seller in a better position than it would have been if the contract had been performed if they resold for higher than the market price. 
5. Note that seller does not get consequential damages under 2-710 (compare to 2-715)
o. When does lost profits remedy of 2-708(2) apply?
i. Volume seller
ii. Middleperson (e.g. a broker) who has not procured the good
1. Person repudiates before broker is able to obtain the good. They do not have something to resell.
iii. Components manufacturer with incomplete good
1. Manufactured a specially ordered item and party breaches while its only half built. Can finish and resell if possible or can sell for scrap and sue for lost profits less the scrap money.
2. Manufacturer must act reasonably to mitigate damages
p. How do we calculate lost profits?
i. Keep in mind Code policy:  want to put injured party in position it would have if contract had been performed. 1-305
ii. How much revenue was lost – How much cost was saved because of breach?
iii. $3000 - $1750 = $1250
q. Seller’s Action For Price: 2-709
i. Goods accepted or goods damaged within commercially reasonable time after risk of loss passed to buyer
ii. Goods that cannot be resold at reasonable price with reasonable effort (specific performance
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