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Enforceability of a Promise  

For a promise to be enforceable there must be a CONSIDERATION 

Definition: a consideration is promise in which there is a bargain between the promiser and promisee, in which either the promiser is gaining something for the promise or the promisee is losing or giving something up for the promise. 
[bookmark: _GoBack]Restatement 2d. 71 
“Bargained for exchange” 
Benefit for promiser (act) or
Detriment for promisee or forbearance

Requirement for a bargained for exchange: 

Forbearance of one’s legal rights in exchange for a promise made by a promisor constitutes consideration since the promisee gave up that legal right
We should always look at the situation objectively- what a reasonable person would think from each perspective 
Hamer v. Sidway 
Uncle promised P that if P gave up smoking, drinking, and gambling, the uncle would pay P $5K. P did refrain and told Uncle, who told P he would hold on to $ until P was old enough, collecting interest, then uncle died
Court held it was consideration because of forbearance of legal rights 
Harm is a subjective idea, however basing it off of the giving up of legal rights is an objective indicator that an action was done. 

Reliance of the promisee on the promise made by the promisor, without a bargained for exchange, is not protected by the doctrine of consideration.
Kirksey v. Kirksey
Brother in law promised sister in law she and her children could move in with him after the brother passed. He then kicked her off the land 
The courts said unenforceable since she didn’t bargain for it or give any legal rights up- no consideration. 

If a promisor receives nothing in return and the promisor did not ask or request the promisee to forbear a legal right then there is no consideration, furthermore if the promisee would not have, or known how to, engaged in the act of that legal right if the promisor had not made the promise, then it is actually not an act of forbearance.
Cash v. Benward
Benward and Sisk make a promise to Cash that they will help him file for spousal life insurance. Neither would benefit from this promise. 
The court held that there was no consideration on the grounds that: Forbearance cannot be reasoned if the person simply didn’t do a legal right for some other reason, such as not knowing how.

Not Consideration 

Illusory Promise (R.2d77): a promise or illusory promise is not consideration if the promisor reserves a choice to perform or not. 
Cheek v. United Healthcare 
Employment agreement contained an arbitration agreement in which the employee had to only arbitrate, but the employer had the choice not to. 
Court held Arbitration Agreement was an Illusory Promise and did not have consideration since the promisor was not giving anything in return for the promisee’s agreement to arbitrate. 

Implied Bargain (UCC §2-306): courts will sometimes imply an obligation to act in good faith which will make a promise non-illusory 
Wood v. Lucy, Lady Duff-Gordon 
Lucy gave Wood the exclusive right to her endorsement in exchange 50% of the profits he made, and he also made sure his operation would market, obtain the right copyrights and patents, and do the accounting. 
The court held by giving up her exclusive rights Lucy bargained for Wood’s reasonable efforts to make the merchandise with Lucy’s endorsement on it. It was an implied bargain on good faith. 
The court claimed that since she gave up her exclusive right, the only way she could make money was through Wood. Further, the deal could not work without the obligation of Wood to do something, unlike in Cheek where the employment contract could have gone forward without the arbitration agreement. 

Mutuality: if Consideration exists, there is no separate requirement of mutuality of obligation: mutuality does not mean equivalency; “even a tomtit will do” (R.2d §79)
“Mutuality of obligation” does not mean equivalency of consideration but is simply a synonym for consideration itself 
Courts generally will not inquire into the value of promises exchanged (exception: irrevocable option contracts); the question is simply whether or not the promises were bargained for 
Weiner v. McGraw-Hill, Inc. 
Employment contract stated Weiner was at-will, but McGraw could only fire for just cause. McGraw abruptly fired Weiner with no warning. 
The court held that there was consideration since Weiner was giving his work in exchange for the employer only being able to fire him with just cause. Even though this is not said explicitly, the court held that it was implied in the contract. Furthermore, the court held that there does not need to be mutuality in the promise, but that there only need to be a bargained for exchange as consideration is the only prerequisite for a promise.

Promises Enforceable without Consideration (Consideration SUBSITUTIONS) 

Past Consideration: (Moral Obligation)

R.2d §86: A promise made in recognition of a benefit previously received by the promisor from the promise is binding to the extent necessary to prevent injustice.
Cannot be a gift, the promisor must be unjustly enriched
Enforced only to the extent that it’s not disproportionate to the benefit 

Does justice require enforcement? - did promisor receive a definite and substantial benefit (emotional ones not included); was the promise formal; was the promise partly performed; and did the the promisee rely on the promise or likely to? 

Webb v. McGowin 
Webb saved McGowin by hurting himself, in thanks McGowin said he would pay Webb, and did until he died. Estate stopped paying Webb. 
Court held promise enforceable because benefit McGowin received was far greater than cost of compensating Webb. Moral obligation is sufficient consideration to support a subsequent promise to pay when the promisor has received a material benefit. 
Unlike the court’s holding, the restatement and many states have changed this idea from proof of consideration to an exception for consideration. This instead is another type of way a promise is enforceable. Further, they choose not to say moral obligation as it is too hard to quantify (see above).

Promissory Estoppel: 

R. §90: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires. 

Promissory estoppel as a law reflects the instinct that reasonable reliance should enforce a contract. Does justice require enforcement? – 
Definite and substantial character of reliance; 
Is there something specific the promisee did in response to the promise? (can’t keep doing nothing- must be some action) 
Reasonableness of reliance; 
Was the reliance based on the reasonable person?
Formality of promise. 
The more formal the promise, the more enforceable 

Ricketts v. Scothorn 
Granddad made written promise to granddaughter that he would pay $2K plus interest because he didn’t want any of his grandchildren working. She relied on this and quit her job. Gdad passed away & estate claimed no consideration
Court held that GF intentionally influenced GD to alter her position for the worse on the reliance that the promise would be executed, and therefore consideration is not required to enforce the promise. 
GF could reasonably expect that the granddaughter would quit her job due to the promise, and she did so, there is an injustice if the promise isn’t enforced. 

Hayes v. Plantation Steel Company 
Hayes decided to retire after which his boss said the CO would take care of him, gave him money for four years. Checked each year if it was still coming. New owner took over and claimed not an enforceable promise
Court held that there was no consideration (bargain) for the promise, and since Hayes had decided to retire before the promise was made the promise did not induce him to retire or not work for another company. 

Implied Contracts: (Quasi-Contract- unjust enrichment)

Expressed: promise or promises clearly expressed (Hammer v. Sidway)
Implied-in-fact: bargain implied from the facts (taxicab or restaurant example)
Implied-in-law (quasi): promise is implied by law for a reason of justice 
The person receiving goods or services should pay for them: reasonable expectation of compensation contrasted to the officious meddler or person with gratuitous intent (who can’t recover); the law protects against unjust enrichment; when there is no expressed contract or ability to bargain; Measure by the cost saved or the benefit conferred 
Requirements for a quasi contract claim 
D received benefit 
Appreciation or knowledge by D of the benefit 
Circumstances make it unjust for the D to retain benefit w/o paying 
Idea was concrete and novel 
Schott v. Westinghouse Electric Corporation
P submitted a suggestion through a suggestion system D set up. D denied the suggestion, but a few years later P claims that D used the suggestion and is therefore owed compensation. 
The court held since D solicited and rejected the idea, if they are proven to have used the concrete and novel idea, they will have to pay. 
The P is not limited to restitution based on the suggestion program, since this is not considered a contract he is suing around it and can be compensated for more than the D was offering in the program. However, compensation must be based on reasonable value of the goods/ services received by D.  

Modifications: see below 

Settlement Release: see below 

Contract Formation: Offer and Acceptance 

The OFFER 

An objective communication where the offeree can reasonably understand that an offer is being made and that by acceptance, offeree can bind offeror to contract, even if offeror really doesn’t want to be bound. 
An offer must be reasonably definite so that the offeree reasonably believed that all the offeree must do is accept in order for a contract to be formed 
Restatement 2d §17 
Contract formation requires a “manifestation of assent to the exchange and consideration” 
Restatement 2d §24 
“the manifestation of willingness to enter into bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” 

How Definite if the offer? (reasonableness of communication; offer must be reasonably definite)
Factors determining if we have an offer 
Is it directed to the general public or to specific person/s?
Mass communication generally not an offer. 
The more direct the communication, the more likely one can assume that negotiation is likely and reasonable. 
How specific are the terms?
concise, clear, explicit in price, quantity, etc. (definite)
Is there a set time for acceptance?
Is the offeror serious or joking? 

Advertisements and Price Quotes are NOT Offers
“Invitation to Bargain does not equal an offer” (Restatement 2d §26 comments)  
Ads and price quotes are generally considered to be invitations to bargain thus merely inviting people to bargain and not constituting an actual bargain itself. 
Leonard v. Pepsico, Inc. 
Pepsi commercial claimed that if one got 7M Pepsi Points they would be given a Harrier Jet 
The court held that as an advertisement no reasonable person would believe this was an offer. There was no clear, definite, or explicit directions, it was an invitation to bargain, since it directed the viewer to the catalog.
Exceptions:  
If the ad or price quote induces an act, claiming that one can accept the offer by executing that act, then it would be considered an offer. 
Carbolic Smoke Ball- ad induced a performance by offering a reward; the ad directed consumer to do something to get a reward 
An ad or price quote that is clear, definite, and explicit, leaving nothing open for negotiation is considered to be an offer. -time, quantity, & who may accept
Leftwitz v. Great Minn Surplus- fur coat sale, stating 3 brand new coats each worth $100, 1st come 1st served, would get for $1 

Revocation of Offer Prior to Acceptance 
An offer is revocable at any time before acceptance, even if it states a time for acceptance, unless offeror has made a binding promise to keep it open. R.2d §43
Offeror is the master of the offer 
Offer may lapse because of lapse of time 
Offeror can dictate terms of acceptance 

Exceptions (when offer isn’t revocable at anytime before acceptance) 

An option contract requires consideration for the option to keep the contract open. §87(1) Binding when in writing, signed, on fair terms, and within reasonable time (as well as consideration) 
Don’t like one sided-deals, when one party speculates at cost of another
Allen R. Kraus Co. v. Fox
Krause was trying to buy land from Fox, and put down a $5K in earnest money trying to claim it was consideration for an option 
Court held that it wasn’t, but rather consideration as a good faith tender in the event of the purchaser’s default 
Nominal consideration is not consideration, and courts may hold that when there is gross disproportionate in consideration it won’t be adequate
May be sufficient however to support short-time options proposing an exchange on fair terms 

In some situations, promissory estoppel may require offeror to keep offer open. R.2d §87(2) 
Reliance on an offer may make it irrevocable if reliance is reasonably foreseeable and justice so requires enforcement. 
Must have: 
ambiguous terms in offer, 
reliance on such promise by the promisee, 
reliance must be expected and foreseeable by promisor, and 
promisee did in fact rely on promise and suffered a detriment. 
Drennan v. Star Paving Company 
P was bidding for a contractor job and used D’s bid for subcontractor’s in their calculations of their bid. P got the job, and D then said they gave P the wrong price. P had to then find another subcontractor and lost $7K because they used D’s amount in their price for the job.
Court held that there was neither consideration for an option or a bilateral contract, but since there was reasonable reliance, it would imply a contract as an exception. 

If “firm offer” is made under UCC §2-205, offer must be kept open according to that statute. (only applied to sale of goods)
A signed writing by a merchant indicating the option is irrevocable and held open for time stated or a reasonable time (maximum of 3 months) 
If firm supplied by offeree, form offer provision must be separately signed by offeror to be binding 
Merchants are experienced business people so they can have firm offers without consideration 
Don’t want one person speculating at another’s expense 

If offer to be accepted by performance, beginning performance created option contract under R.2d§45. 
Newberger v. Rifkind
Employees given option agreements for stock when started working and could use stock at anytime or collect in full after 5 years, P stayed an employee for 5 years, and tried to exercise the option, D refused. 
Court held that time and effort working there was consideration for creating an option and therefore could not be revoked once started. 

ACCEPTANCE 

Offeror has power to dictate method of acceptance, and acceptance can be by promise or performance, unless unambiguously specified by the offeror. The failure to dictate a mode of acceptance means a reasonable mode of acceptance. 
Unilateral Contract 
Offer invites acceptance only by performance 
Under R.2d§45, beginning of performance makes the offer irrevocable 
Distinguish performance from preparations for performance 
Under a unilateral contract, offeree is not bound to complete performance, but cannot enforce the contract until performance complete
Bilateral Contract 
Offer invites acceptance either by promissory acceptance or performance 
Once performance begins, offeree is bound to complete 
Offer invites acceptance by any manner that is reasonable. When in doubt preference is to allow either promissory acceptance or by performance 

Acceptance by Correspondence  

Mailbox Rule: acceptance effective generally when placed in the mail/upon dispatch R.2d§63. If the offer invites (either expressly or impliedly under the circumstances) acceptance through the mail, the dispatch of the acceptance will cause a contract to be formed, even if never received. 
Henthorn v. Fraser 
P was trying to buy property from D; offer extended for 14 days; day after offer D mailed a revocation at 12pm, but P also mailed an acceptance at 3pm. Revocation reached P at 8pm, acceptance was received next day. 
Court held that the contract was formed, since acceptance is effective once posted (dispatched), and revocations are upon receipt. 
Does not apply to instantaneous mail: e-mail, faxes, and etc. R.2d§64

Rejection effective when offeror learns of it; only upon receipt R.2d§40
Offeree can reject before offeror receives acceptance, even if already dispatched. If reject first, then send acceptance, acceptance is a counter-offer

Revocation effective when offeree learns of it; only upon receipt R.2d§42

In Option Contracts, acceptance is effective only upon receipt by the offeror 
Worms v. Burgess
Parties are in an option contract. Court holds that dispatch established acceptance, but R.2d§63(b) holds that an option contract is not established until receipt by the offeror 

Acceptance by Silence 
Silence will generally not work as acceptance; the offeree cannot be compelled to respond in order to avoid being bound. An exception may exist in cases in which prior conduct has given rise to a reasonable expectation that the offeree will respond if he wishes to reject 
Offeror cannot compel offeree to speak 
Exceptions (implied or express) 
R.2d §69 – Acceptance by Silence of Exercise of Dominion: 
(1) Offeree takes benefit of offered serviced with reasonable opportunity to reject them and reason to know they were offered with expectation of compensation 
(2) Offeror has stated that assent may be manifested by silence/silence expressly made a manifestation of assent 
(3) because of previous dealings, it is reasonable that offeree should notify offeror if he does NOT intend to accept 
(4) Offeree acts inconsistently with offeror’s ownership of offered property, only if terms are not manifestly unreasonable. In other words, offeree cannot accept the benefits of the contract while disclaiming the burdens 
UCC §2-207(2) – between merchants, additional terms to a contract are automatically included as long as acceptance is not expressly conditional upon assent, new terms do not materially alter contract, and there is no seasonable objection to the addition of the terms 
Curtis Co. v. Mason
D inquired to P about selling his crops, they talked about the terms of a contract, but never agreed, D asked P to send a contract form to look over, and P sent a form and on the memo it said “silence means acceptance,” when D received the form he didn’t understand but decided not to sell, P sued 
Court held that silence cannot constitute acceptance. A purchaser cannot unilaterally form a contract, the seller must also agree, and here D did not 
The only time silence can constitute acceptance is when there was a prior agreement, a statement on a memo cannot create a prior agreement that didn’t already exist 

Discrepancies between offer and acceptance

Common Law (Non-Sale of Goods Cases) 

Mirror Image Rule: acceptance must by identical to offer in order to be effective 
Acceptance must be a mirror image of the offer, otherwise it is a rejection and counteroffer R.2d §39 
Terms different or additional to offer make a purported “acceptance” really a rejection and counteroffer, terminating the power of acceptance 
Offeror has the option to accept or reject the counter offer, but offeree cannot go back to original offer and try and tender acceptance 
Minneapolis & St. L. Ry. Co. v. Columbus Rollingmill Co.  
D gives price quote, P sends request for less than the minimum order allowed, D lets P know they don’t accept lower orders at that price, P sends new form requesting minimum, D declines to send 
Court holds that there is not a contract, because P sent a request for a different amount, it was a rejection/counteroffer, which D didn’t accept

Last Shot Doctrine: if a rejection and counteroffer is received, with discrepancies in the forms, and the parties perform, the original offeror is deemed to have accepted the rejection and counteroffer by performance R.2d §50
Common with exchanged form contracts. Terms in the last form win
Traditional approach, now most jurisdictions use UCC 

In option contracts it has to be clear that the offeree is giving up rights to the option when making 
Meaning power of acceptance would not be terminated 
If the offeree is simply asking offeror if they would consider a different offer, called an intervening feeler, the offeror understands this is a negotiation, not a rejection, and the offer would still be on the table 
Power of acceptance would not be terminated here either 

UCC- Battle of the forms- §2-207 (Sale of Goods Cases): 
this section was designed to deal with situations in which the offer and acceptance vary from each other in which the parties have an oral agreement and one or both parties send “confirmation” that add terms. 
Drafters trying to prevent mirror image and last shot doctrines from being applied to minor details to invalidate a contract, and understands that most people don’t read the fine print 
Parties form a contract by offer and acceptance but acceptance contains different or additional terms: (the confirmation) 

Identify Offer 
Must be reasonably definite

Identify Acceptance §2-207(1)
A definite and seasonable expression of acceptance is operative as an acceptance even if it contains different or additional terms from the offer as long as it is not expressly conditional on assent to such terms  
Acceptance must be definite- there must be a fundamental agreement on basic terms such as price, quantity, quality, and delivery date 
Dicker Terms 
Purported acceptance- an acceptance containing additional expressly conditional on the offeror’s assent to such terms is a rejection and counteroffer 
“Expressly Conditional”- conditional nature of acceptance must be clearly expressed in a manner sufficient to notify offeror that the offeree is unwilling to proceed with the transaction unless the different or additional terms are included in the contract 

Additional Terms §2-207(2)
If one or both parties are not merchants, additional terms: 
Are considered proposals for an addition to the contract, 
Do not automatically become part of the contract, and 
The offeror must agree to the terms in order for them to become part of the contract 
Merchant: person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices of the goods involved in the transaction 
If both parties are merchants, additional terms automatically become part of the contract unless: 
The offer is expressly limited to its terms 
Additional terms in acceptance materially alter the contract, or 
Change the dicker terms, or 
If terms are a surprise or hardship (look at trade custom, and if an economic hardship on the other party)
Offeror has objected to additional terms and does so within a reasonable time 

Different Terms  
When the parties are in fundamental agreement (agree on dicker terms) then use the UCC, when there are fundamental disagreements to the terms, then use either the “mirror image” or “last shot” doctrines 
UCC is vague as to whether different terms are considered the same as or different than additional terms. Three approaches to different terms: 
Terms in the offer control- so additional terms in the acceptance are not included unless the offeror accepts 
Different terms should be treated the same as additional: §2-207(2)
Conflicting terms cancel out and the court should use a default term called a “gap filler” 
Knock out doctrine 
Courts will only use gap fillers for price when the parties intend to be bound even though the price has not been agreed upon yet (UCC §2-305). The price must be fixed in good faith when it is left to be fixed by buyer or seller by the agreement. If the price is left to be fixed not by agreement, but by mistake, the other party has the option to treat as a canceled contract or to fix a reasonable price in good faith. 
The time for shipment or delivery is not provided UCC or otherwise agreed upon, courts will fill the gap with a reasonable time (UCC §2-309) 
Brown Machine v. Hercules, Inc. 
Issue between whether an indemnity provision is included in a contract when it was included in the seller’s price quote and order acknowledgement but not the buyer’s purchase order, and when responding to the buyer’s acknowledgement, the seller did not mention the indemnity clause, but corrected another part saying the rest was ok 
The court held that the indemnity clause was not part of the contract, because the purchase order, which was considered the offer, was explicit that it was limited to its terms, and the indemnity clause is considered a dicker term (price quote was an invitation to bargain)

Oral Agreement followed by a confirmation 
Parties must agree on enough terms during the conversation or through correspondence for a contract to be formed 
Parties intend to be bound and there is reasonably certain basis for giving appropriate remedy
Written confirmation must be sent within a reasonable time 
If not, then considered a proposal for a modification
If confirmation contains different or additional terms, follow analysis above
The oral agreement is the binding contract (meeting of the minds)
Ohio Grain Co. v. Swisshelm 
Parties orally agree to purchase agreement, buyer then send out a confirmation including additional information regarding bean quality, and a clause stating silence= acceptance. 
Court held that a farmer (seller) was considered a merchant, and that because seller and buyer agreed on the fundamental terms, and the terms added were customary to the industry, not creating a hardship on the seller, so they would be included in the contract unless the seller objected
Because there was already an agreement (oral contract) silence could constitute acceptance, and terms were additional under UCC

Writing of the parties doesn’t form a contract, but a contract formed by performance UCC §2-207(3) 
Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale, although the writings of the parties do not otherwise establish a contract. 
The writings lack definite and seasonable acceptance or the rejection and counteroffer limits to the terms stated in it, but the parties preform anyways.  
In such cases, the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of the UCC. (see above) 

Rolling Contracts: Money Now Terms Later 
Buyer reasonably expects that product comes with terms disclosed upon opening the product 
“Offer” is not fully communicated until buyer has a reasonable opportunity to read terms in the box (or on the screen) 
“Acceptance” occurs when the buyer keeps the goods after having a reasonable opportunity to review the terms and reject the goods 
If the buyer keeps the goods, the buyer is bound to the terms unless they are unconscionable (UCC §2-302- terms that aren’t doable- we will learn latter)
Not all courts use the “rolling contract” approach. Many use UCC §2-207, which protects non-merchants from additional terms disclosed after purchase unless they manifest assent to those terms 
ProCD, Inc. v. Zeidenberg 
Buyer (licensee) purchased seller’s (licensor) software, which on the box indicated that it was restricted to terms inside. License appears on screen, and licensee must accept before using. Buyer did, and used software in a way that violated the license. 
Court held that there was a contact and the terms that were displayed after opening the software were included since they weren’t unconscionable, the buyer had reasonable time to read the terms and return if he didn’t agree, and the box clearly indicated terms inside. 
Courts reason that it would be too hard to include all the terms and conditions on the outside of the box, so allow for rolling contracts to fit market behavior 

Modifications 

Common Law- requires consideration- (R. §73)
A modification of a contract is the entering into of a contract to amend a prior contract. As in the case of any other contracts it generally requires consideration or a consideration substitute to be enforceable. 
Consideration does not encompass agreeing to do something that the party was already bound to do. (pre-existing duty rule) 
Protects parties from economic back mail 
Courts will allow for recession of a contract and creation of new contract with consideration as long as it is not a sham or unilateral. 
Also, allow for “peppercorn” consideration to be sufficient when appropriate 
Gilbert Steel v. Construction
Seller of steal told buyer about modifications to the steel price, claiming that there was consideration because buyer agreed to pay more for good price in the future. 
Court held that was not consideration, because it was too vague, and the provision needs to be at the same time. Further, court explained the modifications were not enforceable because you can’t have a unilateral modification, both parties need to agree. (an illusory promise)  

Exceptions to Consideration

Unexpected Circumstances and Promissory Estoppel 
R.2d §89- A promise modifying a duty under a contract not fully performed on either side is binding: 
If a modification is fair and equitable in light of unexpected circumstances not anticipated when the contract was made (unexpected circumstances)
Can make modification without consideration, but must be fair given the circumstances and parties must be acting in good faith 
Recognizes that in business, conditions change over time 
If modifications are allowed under statute 
To the extent justice requires enforcement in view of material change of position in reliance (promissory estoppel) 
Modifications is binding when there is reliance after modification 

Duress: Modifications and other promises made under duress are voidable. 
Requires (R.2d §175):
A wrongful threat (ex. Threat not to perform an existing contract in bad faith)
R.2d §176 defines an improper threat as the use of power for illegitimate ends resulting in an exchange on unfair terms 
And the threatened party must have no reasonable alternative 
If forced to agree to the demands 
This means threat is not enough, the threatened party has to not be able to obtain the goods elsewhere and the ordinary remedy for breach inadequate (ex: due to having to perform in other contract)
Austin Instrument, Inc. v. Loral Corp. 
P in contract with Navy, D threatens to stop supplying goods unless P pays more, P pays more because can’t stop production for Navy, and no other suppliers fall under Navy’s standards, D claims that the modification to price was enforceable 
Court held that the contract modification was unenforceable due to economic duress

UCC- needs no consideration 
Under UCC §2-209 a contract modification does not need consideration, however 
The modification must be made in good faith (§1-203) 
Good faith is defined in §1-201(19) as honesty in fact in the transaction involved. In the case, of a merchant §2-103(1)(b) also requires the observance of reasonable commercial standards of fair dealing 
Good faith requires a legitimate business purpose for making the modification and the absence of any improper threats 

Settlements of Claims 
Like other promises, a promise to release someone from an existing obligation needs consideration to be enforceable. A promise to pay an amount indisputably due is not consideration. 

Traditional Common Law Approach: like any other agreement, there must be some sort of consideration, something given in exchange for the release from an obligation 
Jole v. Bredbenner 
Tenants can’t pay rent, and miss some payments, make a new agreement with landlord to pay a minimum per month, and would try and pay off debt asap, and attempt to always pay by due date. Tenants complied, but then had to move, and landlord requested full payment before moving. 
Court held that the new agreement made was not enforceable, because no consideration from the tenants, and landlord allowed to get full price 
Tenants seen as acting in bad faith, and landlord tried to help, and could have sued earlier but didn’t, so court wants to serve justice for landlord
Mathis v. St. Alexis Hospital 
P signed a settlement agreement which stated he would not sue D, in exchange for D not going after collecting attorney fees. 
Court held that there was consideration because P was giving up a legal right in good faith for not having to pay fees 
Doesn’t matter if the D actually had a right to collect fees, as long as P believe they were giving up a right in good faith 

UCC Approach: does not require consideration, but rather that the parties acted in good faith 
UCC §1-306: wavier of claims arising out of breach 
Any claim or right arising out of an alleged breach can be discharged in whole or in part without consideration by a written waiver or renunciation signed and delivered by aggrieved party 
UCC §2-209: modifications in sale of goods cases 
Settlements are enforceable without consideration so long as it is done in good faith; Legitimate commercial reasons for the modification is allowed
UCC §3-604: discharge of obligations on negotiable instruments 
Permits the person entitled to enforce the note to discharge any party obligation to pay the note by striking out the person’s signature or destroying the note. There is no consideration necessary for the discharge 
UCC §3-311: payment in full checks 
A check stating “payment in full,” made in good faith to settle a bona fide dispute (amount due uncertain) is acceptable as a release, if cashed. 	
Crossing out payment in full and cashing does not nullify 
Holley v. Holley
Dispute between ex-husband and ex-wife regarding divorce money 
Court held that ex-husband’s check released the claim because he actually believed that was amount due (good faith), it stated “payment in full,” there was a dispute as to what was owed, and the ex-wife cashed it. 

Terms of the Contract – Express and Implied 

Express Terms 
A promise must be reasonably definite in order to be enforceable (R.2d §33) 
Hierarchy of terms under UCC §1-303 
Express Terms 
Course of performance- relevant to show waiver/ modification of express terms
Waiver: intentional relinquishment of a known right
Right can be reinstated on reasonable notice 
Modification:  contract to change a contract 
Change is permanent unless both parties agree to change back to original 
Course of dealing- how they’ve behaved prior to the contract 
Trade usage- industry practices 
Other implied terms (such as good faith obligation)

Puffing v. Statements of Warranty 
Warranty (UCC §2-313): express warranties are created by any affirmation of fact or promise made by the seller to the buyer which relates to the goods (once made, goods must conform to such affirmation or promise) and/or any description of the goods which is made part of the basis of the bargain 
It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty  
An affirmation merely of the value of the goods or statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty 
Has to be a statement regarding the exact goods being sold that the buyer believes is part of the bargain 

Factors to consider: 
Status of the parties- relative to knowledge of the goods; superior expertise; complexity of goods; basis of the bargain; reliance on seller’s statement
Definiteness of the statement- can be easily measured; can’t be ambiguous or broad; actions can speak louder than words when express terms are ambiguous; about the specific product not in general
Nature of the defect- if the seller knew about it, making a false statement= fraudulent
Nature of the goods- has to be about the exact product, not in general; also warranties are about performance, not value (price) of goods 
Harm done 
Written or Oral 

Cases
Payne v. Sunnyside Community Hospital
Employee handbook states a policy to be followed for firing, however handbook also claims not to be a warranty. P was told however, she must follow the firing policy by multiple people when she fires, and she reasonably believed she had to be fired under that policy. D ends up firing her w/o policy. 
Court holds that due to the D’s past conduct that the P could have reasonably expected the D to follow the policy, and the express terms are ambiguous 
Abrams v. Illinois College of Podiatric Medicine
P failed a class, and D told him they would do everything they could to help, and handbook stated instructor needs to notify student of progress, P kicked out of school for failing course a third time 
Court held that the statement was too vague so it didn’t meet definite and clear requirement to be binding 
Carpenter v. Chrysler Corporation 
Seller of car told buyer that it was a good and reliable car, being specific about that car exactly, when he knew there were problems with it. 
Court held that a dealership seller was in a special position of expertise to know about the car (not like a private party) and therefore what they said about a specific car constituted an expressed warranty. Buyers rely on dealers. 
Knowingly making a false statement if fraudulent and enforceable 
Scheirman v. Coulter  
Seller told buyer that she could only get kitchenware through him and it was the best price, buyer bought it and later found it cheaper in a store 
Court held that because seller didn’t know if could be sold in stores it wasn’t fraudulent, and statements about price aren’t warranties like statements about how the goods will perform- buyer made a bad deal so not enforceable 

Inchoate Agreement: Agreement to Agree 

Generally, the “agreement to agree” is not enforceable, parties must agree on enough terms so that a court will enforce a contract. If the parties agree on enough terms so as to indicate an intent to be bound, which can be enforced, courts will fill the remaining gaps. 
Questions to consider for all inchoate agreements: 
Have the parties agreed on enough terms for the court to enforce an agreement? 
Which terms are left open? 
How easy or appropriate is it for the court to fill any gaps? 
Are parties acting in good faith? 

Gap Fillers: Courts might fill gaps if parties have agreed on fundamental terms, indicating an intent to be bound, and if gaps can be filled by reference to comparable transactions (appropriate remedy)

Intent to be bound- even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have the intent to make a contract and be bound, and if there is a reasonably certain basis for giving an appropriate remedy (UCC §2-204) 
UCC is pretty liberal in allowing contract formation even when parties haven’t agreed on something. Most sale of goods contracts are very informal and not written by lawyers, so leave terms out. 
Courts are more willing to enforce a contract/fill in the gaps for sale of goods than other types of transactions (real estate, services, etc.) 

Price- The UCC allows for a gap filler for price if parties haven’t agreed on it, and intend to be bound without agreeing on it. “The parties if they so intend can conclude a contract for sale even though price is not settled.” UCC §2-305 

Time- The time for shipment or delivery, or any other action under a contract, if not provided but the UCC or otherwise agreed upon, will be filled as a reasonable time under market standards (UCC §2-309)

Quantity- there is no gap filler for quantity except regarding output and minimum or maximum requirements contracts (UCC §2-306) 

Cottonwood Mall Company v. Sine
Sine bought old bowling owner out of his contract, after talking with Cottonwood to make sure the lease would be renewable. Cottonwood said he would be willing to renew on fair terms, but wouldn’t do so until the lease was up. Sine bought, made renovations, and when lease was up they never entered into a new agreement. 
Court held that agreement to agree (Cottonwood saying he would renew on fair terms when lease was up) was unenforceable. The statement “fair terms” is too vague, and both the term or lease and price left open. 
Not enough agreed upon terms to enforce contract 
Berry v. Jeffcoat 
Jeffcoat rented property from Berry with an option to renew his lease. Claimed he defaulted on rent because Berry failed to make improvements required by lease, and still wanted to invoke his option to renew lease. 
Court held that the lease agreement was enforceable due to the option contract, even though price not agreed upon. When one party isn’t getting the benefit to bargain (Jeffcoat) courts will fill gaps if the other party (Berry) is acting in bad faith   

If contract fails because of a party’s failure to act in good faith, court might award reliance damages under R.2d §90 or might be more inclined to fill gaps. 
The good faith of the parties generally influences how courts decide inchoate contract cases. Courts are more likely to enforce a contract or award damages where one of the parties has acted in bad faith, outside the bounds of reasonable commercial standards. 
Can either fill gaps with commercial standards, or award damages using R.2d 90- in which a promisee reasonably relies on a promise, which induced action or forbearance. Promissory Estoppel
Sometimes courts will make sure parties don’t get hurt, or they will force parties to come to an agreement when the parties can’t agree. 
Hoffman v. Red Owl Store
P wants to open a Red Owl franchise store, told by D that he had enough to do it, and followed all of D’s instructions on what he needed to do before opening. This included selling his baker and other store. Then D told P couldn’t have father-in-law who was helping fund be a partner, only gift the money, even though they originally said he could be a partner. Also, D raised the price on P. Negotiation then terminated. 
Court held contract was too indefinite, and had too much left open to fill gaps, but claimed promissory estoppel could be satisfied here because P reasonably relied on D’s promise, and followed D’s instructions to sell property to make it work. D acted in bad faith and P’s position worsened
Award of reliance damages

If contract fails through no fault of either party and there has been unjust enrichment of one or both parties, court might order quasi contract recovery. 
If both sides unjustly enriched, the court will allow the one who unjustly enriched more, to subtract their detriment from what is owed to the other lesser enriched party. If just one is unjustly enriched the other party will pay back the enrichment with no subtractions 
Dursteler v. Dursteler 
Attempted sale of a mink ranch failed, the contract was missing terms regarding how the buyer would raise money, food supply issue, and other gaps. Both sides unjustly enriched from this arrangement 
Court held the contract wasn’t enforceable, but both sides had to give back whatever actually constituted unjust enrichment. 

Implied Terms 

Implied warranties in sales of goods 
Implied warranty or merchantability UCC §2-314 
The way things are supposed to work- intended purpose 
Implied warranty of fitness for a particular purpose UCC §2-315 
Things will work for purpose one was told it would work for 
Implied warranties can be disclaimed in the sales contract UCC §2-316 
The disclaimer must be clear if the seller wants to dispose terms 

Covenant of good faith and fair dealing 

Implied in all contracts
Restatement: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement (R.2d §205) 
UCC: Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement (UCC §1-203) 
Courts have implied a covenant of good faith to override express contractual provisions only in circumstances where contractual relations involve a special element of reliance and where one party has traditionally held a vastly superior bargaining power  

Used as gap filler- Requirements and Output Contracts (UCC §2-306)- good faith generally used to fill the gap of how much the seller must provide or the buyer must require 
Requirements: seller promises to sell and buyer agrees to buy all the goods required by the buyer 
Output: seller agrees to sell all of the specified goods that he produces 
UCC §2-306 has an overarching requirement that the buyer/seller act in good faith, but also relies to some extent on prior output or stated estimates as a benchmark for enforcement 
Brewster of Lynchburg v. Dial Corp 
Battle of the forms situation, in which they went back and forth each sending final forms that don’t agree, and P started performing. D then closed down factory and canceled the order. 
Court held that under UCC 2-306 D could reduce order to zero so long as it was in good faith and not trying to cheat P (finding a better deal). Also, court held no promissory estoppel because no agreed upon minimum 
Act in reasonable commercial practices; fill in the gap of minimum 
Comment 2: can shut down to curtail loses as long as in good faith 

Might be used to override express termination provision if court considers one party to be depriving other of benefit of bargain- one party in stronger position 
Example: real estate leases 
Lessor has more bargaining power than lessee so they can only terminate the contract in good faith so stronger party can’t take advantage of the weaker party; must conduct business with a reasonable effort 
Other examples: franchise agreements, insurance contracts, employment contracts, and partnership agreements 

What does good faith require? Reasonable commercial standards or simply honesty? 
Good faith is defined as acting honestly and, for merchant, acting in accordance with commercial standards of fair dealing
Merchants held to higher standard: commercial reasonableness 
UCC §1-201 (b)(20): 
Honesty in fact; reasonable commercial standards of fair dealings 
Subjective test of honesty of the actor 
Objective test of reasonable commercial standards 
Parties need to uphold the “spirit” of the contract 
Not depriving a party of the benefit of bargain
UCC §2-103(1)(b): Good faith in the case of merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade 
Third Story Music v. Waits 
P had rights to music, and sold them to D to market, P wanted to sell a CD, and D wouldn’t do so w/o artists permission, who said no. P claimed this was “bad faith” because not a standard to ask artist
Court would not override the express terms of the contact, because there was consideration: D paid P for the song rights, and could choose to market or not (in contract). Court won’t protect P from itself making a bad deal and courts won’t imply terms just because there was a bad deal 

Compare “best efforts” under UCC §2-306(2) (output and requirement contracts) 
“A lawful agreement by either the seller or buyer…imposes…an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale. 
TSM- was trying to have the court impose “best efforts” on D, but court wouldn’t because they P adequately capable of making a good deal, and court won’t bail them out when they make a bad one  

Enforceability of Contract- Defenses 
Statute of Frauds 
Parol Evidence 
Misunderstanding 
Unenforceable Contracts 

Statute of Frauds 

Although oral contracts are generally enforceable, if a contract falls under the statute of frauds then there must be written evidence of the contract. The Statute of Frauds is merely a defense that can be raised to prove there is no contract; if the court finds that the SoF in inapplicable, suing party still has the burden to show there was a contract

Functions 
Evidentiary: written evidence thought to be more reliable than oral 
Cautionary: encourages people to think about things before they enter into contract 
Channeling: means of channeling the contract into a form by which the court can determine an enforceable bargain was intended 

Is the Contract within the Statute of Frauds? 

One Year Provision: does the contract, by its terms, require performance over a period greater than one year? 
If yes, then it falls under the statute of frauds and is required to be in writing
Burton v. Atomic Workers Credit Union 
D terminated P with no notice, clause that stated they would keep P as an employee until she was 65. Just cause termination was not considered part of the contract. Further, the employee handbook did not have enough terms to be part of the contract.
The court held because the contract required performance over a year, the statute of fraud applied. They said that dying doesn’t count as completion unless the contract is for taking care of an elderly person, “until they die.” Death would actually be a breach. Also, firing would constitute breach as well, not performance. Also, partial performance doesn’t work for employees because it doesn’t indicate how long they will keep employee
Is it a land sale, or sale of goods for $500 or more (§2-201)? 
If yes, then it falls under the statute of frauds and is required to be in writing 

Writing Requirement 

Is the writing sufficient? 
Generally, can be oral, but there must be some written evidence. Courts differ regarding how many terms must be in writing and whether all parties must sign or whether only party to be charged (sued) must sign 

Strict View: all essential terms must be in writing signed by both sides 
Hoffman v. Sun Valley 
Oral agreement for land sale, P sent D letter and check re the sale asking for extension; D then notified property no longer available and returned $
Court held not sufficient writing, because only document both parties signed was the check which did not reference the letter or oral agreement nor did it state sufficient terms 

Middle Ground: Restatement (R.2d §131 & §132) 
Evidenced by any writing 
Signed by the party to be charged 
Essential terms with reasonable certainty 
May consist of several writings, as long as one is signed and the others clearly relate to the same transaction §132

Liberal: UCC §2-201 
Signed by the party to be charged, or received by merchant who does not object under §2-201(2)
Evidences a contract (not all terms need to be reflected except quantity) 
Not enforced beyond quantity stated in the writing 
More of a reflection of how people actually do business 

If not a sufficient writing, is there an exception?  

Merchant Exception (§2-201(2)) 
Requirements: 
Between merchants 
Confirmation sent within reasonable time 
Satisfies §2-201(1) against sender 
Party receiving has reason to know its contents 
No written notice of objection given within 10 days after receipt 
Bazak v. Mast 
Normally purchase orders only constitute an offer, but because in this case the order referenced the oral agreement (recipient knew of contents), it was between merchants, in a reasonable time, and no written objections; and Bazak, the sender signed them (therefore satisfying §2-201(1))
It was a sufficient writing under the Merchant Exception of §2-201(2)

Admission §2-201(3)(b) 
If a party admits there was a contract, they CANNOT raise SoF as a defense 
A contract not satisfying the UCC requirements for SoF, but is otherwise valid is enforceable only with respect to the quantity of goods if the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in court that a contract for sale was made 

Partial Performance §2-201(3)(a)(c)
Performance must corroborate the existence of a contract; sometimes performance can be ambiguous 
Shows evidence of a contract 
Makes it clear that there was a deal 
Trying to prevent unjust enrichment 
Jolley v. Clay
Dispute between siblings, P had paid over 50% for land, oral agreement with mother and said to sell to P; D tried to claim it was to go to him not P 
Held no sufficient writing, but because of partial performance, P lived on land for 15 years, paid $5,500 of agreed upon $10,000, and paid real estate taxes it would be unjust to allow D to get property over P who lived there

Promissory Estoppel (R.2d §139 & §90) 
Restatement: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or third person and induces such action or forbearance is enforceable despite the SoF if injustice can be avoided only by enforcement of the promise; remedy granted to be limited as justice requires 
Look at: 
Availability and adequacy of other remedies 
Definite and substantial character of the action or forbearance 
Extent to which the action or forbearance corroborates evidence of a contract 
Reasonableness of action or forbearance 
Foreseeability of forbearance to promisor 
UCC: general principles of law and equity supplement 
Reliance is an exception, but not always available 
There would have to be a real injustice without promissory estoppel for it to apply 
Allied Grape v. Bronco Wine 
Oral agreement re grapes to be delivered, D accepts and pays for one load but then rejects the rest (change of position) 
Held that estoppel can overcome SoF when there is a form of detrimental reliance- grapes going bad because D not accepting and they could no longer sell (unconscionable loss if contract not performed) 

Promissory Fraud 
Promise made with no intention of keeping the promise/ contract 
Would be a tort if you can prove intention, since not SL, which is hard to do; but if you can prove tort, then SoF doesn’t apply 

Modifications of Contract within the statute of frauds 

Two views: 
1. If a contract as modified is within the SoF, written evidence is required (R.2d) OR 
2. Only time you need written evidence of a sales contract is if the quantity is increased (UCC isn’t clear on this) 
SoF exceptions are available in the event there isn’t a writing (e.g. reliance)
Wixon Jewelers v. Di-Star
Contract for exclusive sale of diamonds, P was to make certain purchases and didn’t, claimed there was an oral modification that changed the agreements; if the written agreement stood P in breach, if oral agreement stood D in breach 
Court held that under SoF any modification had to be in writing, and it oral modifications were not binding 

Reliance Exception (Waiver): §2-209(4) says that a modification that doesn’t satisfy §2-209(2) or (3), requiring a modification to be in writing if under SoF, then an attempt to an oral modification can operate as a waiver 
Waiver: an intentional relinquishment of a known right
For waiver, party must show reliance on the waiver for it be effective 

No oral modification clauses 
Old view is that “no oral modification” (NOM) clauses are not enforceable 
UCC §2-209 says NOM clause enforceable unless there has been reliance on an oral modification. 
(2) requires merchants get customers to sign clause separately so as to prevent merchants from slipping a NOM clause into contract 
(4) has a waiver argument, that by orally modifying the contract, parties are waiving the requirement that there has to be a writing. We can then enforce the modification on these grounds 
(5) says oral modification acting as a waiver can be rescinded unless there has been reliance on oral modification (part performance can be proof of reliance) 
arguably, subsections (4) and (5) undercut subsection (2)- this leads to the conclusion that ultimately the UCC can, and will, hold NOM clauses unenforceable 
Wagner v. Granziano Construction 
Clause in contract saying no oral modifications, but D told P they could do oral modifications; they agreed to extra work, P did the work, D tried to not pay because it was orally agreed upon 
Court held the modification was binding, b/c due to course of performance D waived the NOM clause 

Parol Evidence 

General Rule: The terms set forth in writing intended by the parties to be a final expression of their agreement may not be contradicted by evidence to any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented by course of dealing, trade usage, course performance, or evidence of consistent additional terms (unless the courts finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement – complete integration) (UCC §2-202; For the purposes of this class, we will assume that R. 2d and UCC approaches to PER are effectively the same). Application of PER should be considered if you see a written contract and a party seeks to introduce evidence of side agreements that were allegedly entered into before or at the same time as the written contact 

Does it apply?
Written Contract: PER only applies when there is a written contract AND one party is attempting to introduce extrinsic evidence of a prior agreement (written or oral) or a contemporaneous oral agreement 
Prior Agreement or Contemporaneous Oral Agreement: PER does NOT apply to modifications. If you see a written contract parties are orally modifying it, then the issue is simply whether a NOM clause applies 
Did the parties intend the writing to be the final expression of the terms that are in the written agreement (partial integration) or of all of the terms relating to the transaction (complete integration)? 
If yes, evidence of a prior agreement or contemporaneous oral agreement contradicting the integrated writing will be barred, unless there’s an exception (see integrated writing) 

Is there an integrated writing? 
Partial Agreement (Integration): Means the parties intend the writing to be the final expression of the terms contained in the writing, but there may be consistent additional terms (i.e. side agreements) 
Complete Integration: Means the written contract is intended to include absolutely everything with respect to the transaction. Evidence of all prior agreements or contemporaneous oral agreements should be excluded (unless there is an exception) 
Factors to Consider: 
Detail of the contract 
Sophistication of the parties 
Existence of a “merger clause” (i.e. all terms of the agreement are in the writing) 
Industry practices (do parties leave things out of written contracts?) 
Is the contract a pre-printed form? (more likely to have side agreements) 
WWW Associates v. Giancontieri 
D canceled contract, contract said either could cancel by certain time, P trying to say merger clause applies and allows outside evidence that only P could cancel 
Held that PER applies, and the evidence is not permitted; partial integration due to the merger clause, but the evidence would contradict the written contract 
Summary: if there is a written contract and parties are trying to introduce evidence of a prior agreement to contradict that written contract, courts will often apply PER and throw it out; if not trying to contradict a written contract and outside evidence is consistent with the written contract, courts will generally allow the evidence 

Exceptions 
(when evidence of prior agreements or contemporaneous oral agreements will be admitted) 

Contract not even partially integrated
E.g. napkin deal; sophisticated person on one side and consumer relying on oral agreement- court might hold contract not meant to supersede evidence from agreements before 

Oral conditions precedent: written contract not effective until condition is met, so it only makes sense to allow extrinsic evidence of the condition because such evidence could preclude contract from even going into effect 
To avoid spurious claims of condition precedent, can put a clear statement in the writing excluding conditions precedent 
Just because a court allows evidence in, doesn’t mean the party brining it in will win, just that they can present the evidence 
Scott v. Wall 
P and D entered into an agreement, which included a promissory note, the note had a conditional nature to it about whether if a lease was not obtained if the contact would be null and void 
Court allowed for the parol evidence surrounding the conditional nature of the note to help determine the intent of the parties when including that clause 

Consistent additional terms (not completely integrated) 
Restatement: evidence of a consistent additional term is admissible to supplement a partially integrates agreement; omitted additional term not allowed if it was agreed to for separate consideration; if such a term would naturally be omitted from the writing allowed
UCC §2-202: consistent additional term not reduced to writing may be proved unless writing intended to be a complete and exclusive statement of all the terms. If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be inadmissible (official comment 3) 
Masterson v. Sine 
Issue of whether to allow parol evidence in regards to a deed 
Court allowed for the evidence because it was an agreement that was likely to be done orally, they were not business people, the contract wasn’t completely integrated, and doesn’t contradict the written contract
Terms were ambiguous, so needed explaining (see below) 
Courts rarely bar evidence under PER unless it contradicts the writing, and sometimes not even then (prof. hull’s editorial opinion) 

Ambiguity 
If the terms of the contract are ambiguous, parol evidence will be admitted in order to explain the ambiguous terms. 
Reasonable disagreement as to the terms meaning 
See Masterson v. Sine above 
Contract unclear about amount of consideration due so parol evidence admitted to help explain ambiguity 

Course of performance, course of dealing, trade usage
UCC §1-205(4): the express terms of an agreement and an applicable course of dealing or usage of trade shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade 
Course of performance/ usage of trade exception evidence more reliable than other verbal agreements 
Admissible to explain or supplement the written contract, unless carefully negated. UCC §§2-202(a) & 1-303. Blanket statement or merger clause saying no trade usage or course of dealing is not enough. 
Columbia Nitrogen v. Royster Co. 
Contract with a merger clause excluding verbal understandings 
Held that the parol evidence regarding to course of dealing and trade usage is admissible because the merger clause only excluded verbal (§2-202) 
Trade usage/ course of dealings used to fill gaps in the contract 

Misrepresentation 
If misrepresentations are fraud, then evidence allowed; if negligent then PER may bar evidence (courts split on whether allow evidence for negligent) 
If a party has a warranty clause, might be able to draft contract around negligent misrepresentation claims (but never fraudulent ones) 
The clause would have to include the truth in it, saying no reliance on any negligent misrepresentation or warranties might not be enough 
Keller v. A.O. Smith (AOSHPI) 
Contract had a warranty clause stating other advertisements, brochures, or written statements weren’t guarantees and buyer agreed he didn’t rely on such 
Held that the parol evidence should be allowed because there was a negligent misrepresentation and it was a tort claim, so separate area of law governed by duty and reasonableness 
PER does not bar the evidence of torts 
Dissent: says PER should bar neg. misrepresentation because warranty contract, not the tort that governs- undercut utility of written contact 

Mistake scrivener’s error 
Cases in which the writing does not accurately reflect the deal because of mistake regarding the writing itself are subject to reformation and evidence of the prior agreement is admissible to demonstrate the mistake 
Scrivener’s error: person writing the contract made an error 
Standard of Proof for Reformation re Mistake 
Seller must show: 
(1) instrument representing an antecedent agreement, which should be reformed 
(2) mutual mistake or mistake by one party and inequitable conduct on the part of the other, which results in an instrument that does not reflect what either party intended, AND 
(3) proof of these elements by clear and convincing evidence (more than preponderance of the evidence, and less than beyond reasonable doubt) 
Thompson v. Estate of Coffield 
Held that though the parol evidence contradicted the written contact, it was admissible because there was a mistake made in the written contract, since buyers know about the unrecorded lease and that it would be 100% royalty to seller, but the contract did not reflect this saying interests were to buyer 

Misunderstanding 

Generally: Parties will at times attach materially different meanings to terms of contracts.
Could be considered under topic of “terms of the contract” or “contract formation” because, if there is a fundamental misunderstanding as to the terms of the contract, then there’s no contract at all. 
P has burden of proof to show D knew or had reason to know P’s meaning 
Objective analysis; courts still use parol evidence, course of performance, course of dealings, and trade usage to resolve ambiguities- the misunderstanding 
Courts will use rules of construction and interpretation- for example, contra proferentum (ambiguous contract is constructed against the maker) 

R.2d §20: Effect of Misunderstanding- Does a party have reason to know the meaning of a term attached by the other party? 
There is no manifestation of mutual assent to an exchange if the parties attach materially different meaning to their manifestations and neither party knows or has reason to know the meaning attached by the other 
If neither party had reason to know of the other’s meaning, it may mean that no contact was formed 
Alternatively, the meaning attached by one party is operative if that party does not know of any different meaning attached by the other or that party has no reason to know of any different meaning attached by the other and the other has reason to know the meaning attached by the first party 

Frigalment Importing Co. v. B.N.S. Int’l Sales Corp.
P bought chicken from D thinking it meant young chicken not including foul, D thought it included foul 
Held P didn’t meet burden of proof, D experts brought in trade usage showing in the industry chicken included foul; also pointing the the price being closer to foul 

Unenforceable Contracts
remember the general backdrop that contracts will be enforced and it is difficult to get out of a contract based on an exception- courts very reluctant to grant relief on this basis, therefore courts will narrowly construe contracts so that they can be enforced 

Mutual Mistake: 
Mutual mistake regarding basic assumption 
Focus on whether there is common doubt about the goods being sold 
Material 
It is not enough to prove that party would not have entered into the contract had it not been for the mistake. Party must show that resulting imbalance is so severe that it is not fair to uphold the contract. Ordinarily, this can be shown by demonstrating that exchange is less favorable to party seeking to undo the contract and more advantageous to the other party. R.2d §152, comm. c. 
Party trying to avoid contract must not have assumed the risk of the mistake. 
R.2d §154: generally, when one party can be said to gambling, they are assuming the risk; when there is certainty in a transaction, then the parties arguably didn’t assume any risk. A party bears the risk of mistake when (a) the risk is allocated to him by agreement of the parties, or (b) he is aware at the time the contract is made that he had only limited knowledge of the facts to which mistake relates but treats such knowledge as sufficient, or (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so 

Factors relevant to Mistake Analysis 
Magnitude of mistake (materiality) 
What does the contract say? 
Sophistication of party seeking relief 
Business practices (return privilege?) 
Is party seeking relief in good faith? 
To what extent has other party reasonably relied on the contract? 
Was party seeking relief gambling (e.g. “Storage Wars”)? 
Reasonable people can disagree on whether relief should be granted! 

Reilley v. Richards
P bought a lot of property from D, there was a 60 day get out provision, and when P went to build (after 60 days) he discovered it was in a floodway and unable to build on so wanted out (neither knew) 
There was a mutual mistake about the floodway and held it was a material mistake and no assumption of risk so rescission was proper 

Woyma v. Ciolek 
P in an accident, no sign of injuries, signs a release of claims, however latent injuries came up later, and tries to sue for those injuries 
Held mutual mistake about injuries and material, and due to the disparate bargaining power the release did not assume risk so rescission proper 
When people sign releases courts take into account fairness of the release 

Unilateral Mistake (R.2d §153) 
Mistake by one party regarding basic assumption  
Material 
Non-mistaken party had reason to know of mistake or enforcement of contract would lead to unconscionable result 
No assumption of risk by mistaken party (R.2d §154) 
If there is a fact pattern re mistake, and analyze it under both mistake and unilateral mistake 
This is a bit a gap filler or assignment of a risk to a party

Donovan v. RRL Corp. 
Dealership has newspaper print a car price, newspaper messes up the price, P tries to go to dealership and buy from that price but dealer said no 
Held that rescission was proper because there was a unilateral mistake 

Impracticability UCC §2-615
Could be gap filler: if the parties had considered the possibility that an event would occur causing impracticable performance, how would the risk have been allocated? 
Courts reluctant to grant relief on this doctrine
Factors: 
Impracticable performance 
Caused by an event the non-occurrence of which was a basic assumption on which the contract was made (unforeseeable event) 
Event not caused by fault of the party seeking excuse 
Party seeking excuse did not assume the risk 

Mishara v. Transit 
Made a contract and D was deliver concrete, P’s employees strike, D has complications with the strike and stop delivering, P had to get concrete elsewhere
Held evidence about the picket-line was properly admitted and the contract was properly rescinded due to the strike making performance impracticable 

Sunflower Electric v. Tomlinson Oil 
P went into contract with D to buy natural gas, D could never deliver minimum and stopped delivering because field completely depleted, P had to buy elsewhere
Held D was liable because though impracticable performance, the possibility there was no gas was foreseeable, and D assumed the risk by guaranteeing minimum so no rescission of the contract and D must compensate P 

Existing Impracticability v. Mistake 
Sometimes a contract may be impossible or impracticable to perform at the time it is made; in those cases, issue raised at to whether doctrine of mistake, impracticability or both apply: 
If performance is impossible/ impracticable, that is probably the better defense to raise because less likely a court would say that someone assumes the risk of doing something impossible/ impracticable. A party might agree to take the risk on something that is just materially worse for them 

Frustration of Purpose 
Frustration of purpose is a buyer’s remedy as compared to impracticability which is a seller’s remedy. It may be that some event has occurred which now renders the contract meaningless to the buyer. Although not codified in UCC, official commentary to §2-615 indicates that it is a viable argument and general principles of law and equity can supplement UCC. 
Factors: 
Substantial frustration of principle purpose of contract caused by an event 
Non-occurrence of the event is a basic assumption on which the contract was made 
No fault of the party seeking excuse 
No assumption of risk by party seeking excuse 
Chase Precast v. John J. Paonessa Co. 
P and D had contract for medians, D canceled because they were building for government and the gov. no longer needed the medians (residents protested them)
Held there was a frustration because assumed the residents would want the medians, wasn’t D’s fault (gov. fault), and P aware of gov. contract in which gov. always retains the right to cancel. P did not allocate the risk properly

Unconscionability (UCC §2-302)- applicable to all contracts, not just sale of goods 
The purpose of unconscionability is to prevent oppression and unfair surprise. 
In most cases, you must be able to identify both a procedural element and a substantive element:
Procedural element goes to disparity in bargaining: lack of meaningful choice/ inability to bargain, how vital the service in question is, available alternatives, lack of education, disparity in sophistication of the parties, legalese, fine print, deceptive sales practices 
Substantive element goes to fairness of the terms of the contract: is there an unfair allocation of risk? Are the terms unreasonably favorable to one party? 
So extreme as to appear unconscionable according to the business practices at the time and place 
Unconscionability is a determination to be made at the time of contracting, NOT later in light of what has happened or how the parties have performed under a provision of the contract 
Unconscionability is a determination for a judge, as opposed to a jury. Judge has discretion- may enforce the clause to some extent or not at all 

Analysis: 
First determine is it an adhesion contract? 
Adhesion contract- pre-printed form contract presented on more or less a “take it or leave it” basis with little opportunity to negotiate the terms. Not enforceable? 
Then, is it enforceable? 
Not enforceable if it isn’t within the reasonable expectations of the “weaker” party or is unduly oppressive 
Identifying both the procedural and substantive element 

Graham v. Scissor-Tail 
Form contract with P and D for a concert, dispute on who was to burden the loss from concert not at capacity; had an arbitration agreement and it was only to be conducted by the artist’s union; union’s arbitration was in favor of D- artist 
Court held it was unconscionable b/c the contract was an adhesion contract: pre-printed form, P had no choice but to sign, could negotiate minor terms but not any major terms; however, it was a reasonable expectation, but the fact the arbitration was by the artist’s union they were not adhering to minimum level of integrity required; arbitration clause not enforceable- had it redone with neutral party

Williams v. Walker Thomas Furniture 
P bought furniture from D on “lease” and provision saying that D could repossess all bought items if P defaulted on one, even if other item paid off 
Held could be unconscionable, remanded to lower court to have case discover more facts and look at: absence of meaningful choice, circumstances surrounding the transaction, gross inequality of bargaining power, manner in which contract was entered, education of the parties or lack of, reasonable opportunity to understand the terms, important terms hidden in “maze,” important terms minimized by deceptive sales practices; and fair allocation of risk 

Remedies- What can a party get in the event of a breach? 

Specific Performance 
Specific performance is an option when a party fails to perform under an enforceable contract, but courts do not prefer this remedy party because it requires them to monitor the parties’ performance. SP is more frequently seen in contracts involving the sale of real estate because land is considered unique and it is thus difficult to measure monetary damages. Courts may also take into account a party’s inability to pay monetary damages in determining whether the legal remedy is adequate. 

Prerequisites for Specific Performance 
When will the court order a party to perform its promises? 
Inadequate legal remedy: damages don’t do the job 
Unique property: land, goods (generally not considered unique except for things like artwork where putting monetary value is difficult) 
Inability of D to pay damages 
No amount of money will make injured party whole 
Administratively feasible: courts don’t like to compel and supervise performance, terms must be certain 
Terms of the contract are sufficiently certain: higher standard, because all enforceable contracts must have certainty of terms 

Severson v. Elberon 
Contract for a sale of a grain elevator and some property that it was on 
Ordered specific performance b/c legal remedy inadequate (hard to compensate for location of business, and future profits from business), easy for court to oversee sale, and D admitted to contract so admitted to certain terms 

Pertry v. Tanglwood 
P was promised lake front property in contract, HOA decides against building lake- other residents agree to parks instead 
Holds no specific performance, b/c would be detrimental to others (who agreed for park), and though value is speculative, court doesn’t want to have to take jrxd over the case and supervise the building of the lake (not admin. feasible)

Goldblatt v. Addison 
D promised paved parking lot with 1,000 spaces in contract with P, and didn’t 
Ordered specific performance for the paved lot, however not for the 1,000 spaces at this time, b/c didn’t need all 1,000 and aren’t punishing D- P only needed 300 at this time (if they end up needing more can sue again once they can prove need) 

Personal Service Contracts 
R.2d §367: (1) a promise to render personal service will not be specifically enforced. (2) A promise to render personal service exclusively for one player will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will leave the employee without other reasonable means of making a living. 

Courts will generally not intervene in and/or specifically enforce employment contracts except in unusual circumstances, such as: professional athletes, actors, collective bargaining agreements, and civil rights cases where negative injunction or specific performance is sometimes applied 
Nassau Sports v. Peters
D was transferred to P to play hockey for them; D then contracted to play with another team who would pay more, ignoring contract with P 
Enjoined D from playing with anyone other than P for the contract’s term 

Employee Breach v. Employer Breach 
Specific performance not enforced for employees 
As to employers, rule barring specific performance of employee’s promise to render personal service has sometimes been extended to bar specific enforcement of employer’s promise where personal supervision is considered to be involved 

Covenants not to Compete 
Only enforceable if ancillary to an otherwise enforceable contract 
Covenants not to compete are going to be viewed more favorably in a sale of business or partner dissolution than in an employment contract situation 
Less likely to enforce if there is an imbalance in bargaining power 
Won’t enforce if it leaves employee without other reasonable means of making a living
Will enforce if restraint is no greater than required for the protection of the employer who doesn’t impose undue hardship, or injure the public
CA bars covenants not to compete except if it is in respect to sale of business
Rogers v. Runfola & Associates
Covenant not to compete in court reporting business for time and location 
Upheld the covenant, but modified it to less time and smaller geographical area, b/c as it was the restraint resulted in undue hardship to P since it was a specialized business and would have other job, and exceeded what D needed to protect their legitimate business interest since they did teach P 

Equitable Defenses 
Balance of Hardships: not punishing D; look at the hardship to P if no performance and hardship to D if performance is done
Goldblatt- P needed lot, court didn’t make D build all 1,000 spots b/c P didn’t really need that many- balanced: cost of SP to D exceeded benefit to P 
Unfairness: price too low for performance or too high if seller is D 
“Unclean Hands”: party seeking equity must be acting equitably 
Laches: Unreasonable delay in asserting rights resulting in prejudice to other party 

Brandolino v. Lindsay 
D entered into agreement to sell P land for $50k, value $75k; backs out
Awards damages because land couldn’t be decreed; when bad faith damages awarded are different between agreed and value- Unfairness defense rejected 

Schartz v. DRB
Ps and D neighbors, Ps had covenant which restricted building, D started building (unaware of covenant) and Ps didn’t notify until D finished 
Held that though some Ps had unclean hands (themselves violating covenant) and maybe laches (unreasonable delay) there were some Ps who were not guilty of such so could require D to tear down and rebuild and D should have checked the record for restrictions prior to building (responsible to do so) 

Damages 

Damages must be reasonably foreseeable as a probable consequence of breach at the time of contracting and parties must be able to have contemplated the risk of breach at the time of contracting. The measure of damages is normally at the time of performance; at that point we expect the injured party to take reasonable steps to mitigate the harm by seeking alternative performance. Damages are limited to those that are reasonably certain; some speculation by juries is permitted, but limited. Contract law doesn’t punish breaching party, damages- economically efficient.

Types of Damages
Reliance: worsening of condition because of breach 
Put P in position they would have been in without breach 
Value at contracting – the value at time performance 
Restitution: make breaching party disgorge any benefit that has been received 
Unjust enrichment- return to status quo by retuning any benefit conferred 
OOP expenses, measured at time of breach 
Recovery capped at contract price 
Expectation: put injured party in position it would have held if contract had been performed 
Value promised – costs 
Preferred method 
Can include incidental damages 
Cost of shipping, purchasing substitute, advertising resale, etc. 
Expectation Damages in a Land Sale
R.2d §347 formula: loss in value + other loss – cost saved in not having to perform 
Assume contract price = 100, fair market value of land = 150, no other loss. Buyer hasn’t paid when seller breaches. Formula: 150-100= 50

Sullivan v. O’Connor
P promised D a nose like a famous actress, told her 2 surgeries, ended up being 3 surgeries and P almost died 
Courts don’t normally enforce express warranties by Dr. but here there was an express warranty and jury held breached; upheld jury award of reliance hybrid 
P could have sued for expectation, but waived that and wanted jury award 

Gruber v. S-M News 
P gave D exclusive sale and distribution rights for cards, D was to use reasonable diligence in sale. 
Held D didn’t use reasonable diligence and awarded damages: difference for what they obtained versus what they would have if used reasonable diligence
P’s recovery for OOP should be diminished by any loss that would’ve resulted from D’s full performance, but D did not prove here and burden on D to prove loss 

Anticipatory Breach/ Repudiation 
Before time to perform, party says “I’m not going to preform” or takes steps that make it clear that it won’t be able to perform 
Ex: in a contract to sell a house, seller sells the house to someone else 
Time to measure value in event of anticipatory breach 
Time of performance under the contract 
If party repudiates, can injured party sue for everything due in future? 
Duties remaining on both sides? 
Can sue immediately for future damages and are discharged from duties 
Damages must be proven with reasonable degree of certainty 
Only duty on part of repudiating party?
Has to wait until after the case, and sue again, cannot sue for future only past damages 

Bachewicz v. American Nat. Bank
Contract for sale of house, then D repudiates and sells to someone else 
Damages measures from date the contract was supposed to be performed 
When there is no difference between contract price and the date of breach (contract was to be performed) then P can only recover nominal damages 

Greguhn v. Mutual of Omaha 
P injured on job, D insurance paying disability, D claimed preexisting, court holds that job injury exacerbated prior condition so D still liable to pay 
Held P could only recover for past damages, and couldn’t recover for future damages; D still had to pay as long as disabled, and if breached again P would have to sue them again. Only duty on one side so no future damages 

Limitations on Damages 
Generally, no emotional distress damages R.2d §353
Unless botched wedding or funeral 
Or pain and suffering, unless pain and suffering is a foreseeable result of the contact (Sullivan- contract for new nose via surgery) 
No punitive damages (need a tort) R.2d §355 
Damages must be reasonably certain R.2d §352 
Damages must be reasonably foreseeable as a probable consequence of breach at time contract is made. R.2d §351 
Hadley v. Baxendale
P operates mill, shaft breaks, contracts with D carried, D messes up delivery, causes mill to shut down 
Held that at the time contract was made it was not reasonably foreseeable that the mill would shut down due to D’s breach
Consequential Damages: reasonably foreseeable damages as a probable consequence of the breach at the time contract was made 
NAR-PC v. UBA
P and D contract for loan agreement so P can buy planes, D breaches
Held D should have known P couldn’t mitigate b/c risky loan 
Consequential damages: estimated value of planes after conversion minus costs avoided by not having to perform (conversion costs, cost interest on the loan) plus reasonable mitigation expenses incurred in trying to keep the deal alive 
Mitigation R.2d §350 
If P doesn’t use reasonable efforts to mitigate when there is no undue risk, or humiliation then P can’t recover damages (not a duty but a limit) 
 “Economic Waste” R. 2d §348- over compensation: limit on loss in value to injured party upon breach 
will reward cost to repair to as promised if the cost is not disproportionate to the cost of not repairing to the P 
Ways to measure loss in value: 
Value as promised to P – value as performed to P 
Subjective analysis: from view of injured party- value to P
Cost of repair to make as promised 
Cost of repair to make as same value as promised 
Diminution in market value caused by breach 
County of Maricopa v. Walsh
Leak in parking garage, would cost $350k-$500k to fix or $100k to avoid damages to cars but not actually fix 
Held that it would be wasteful to fix, over compensating, award $100k 
Prejudgement interest (generally only for liquidated sums) R.2d §354 
Normally not awarded, unless clear what is owed; unfair to make D pay money when it is not certain how much they owe 
Interest incurred from time of breach to time of trial; postjudgement allowed
No attorney’s fees unless contract calls for them (e.g. Cal. Civ. Code §1717) 
Prevailing party provision, can’t have one person able to benefit, has to be that either will benefit depending who wins 

Alternative Performance/ Liquidated Damages 
Does the contract call for an alternative performance or liquidated damages?
Alternative performance: a “realistic and rational choice” between performing one way, or another 
It seems unreasonably or a penalty to breacher, then disguised liquidated damage provision and not an alternative performance 
Payment tied to breach ≠ alternative performance, but punishment 
Liquidates damages: in event X breaches, then they have to pay Y
If it is liquidated damages, is it reasonable?
Reasonable ones enforced; unreasonable if seems unduly burdensome, punitive, disparate bargaining power, unconscionability, etc. 
If difficult to calculate actual damages, then provision may be reasonable 
Reasonableness in view of actual loss (compare the two) 
Is reasonableness determined at the time the contract is formed or after the breach (or both)? 
Depends on the facts of the case 
Prepayment provisions 
Pay on time and no prepayment fee, pay early then prepayment fee allowed
Seen as liquidated damage for interest lost by prepayment 
Prepayment provisions triggered by late payments usually not enforceable because don’t reflect actual damages (lost interest) but rather punishment 
Ridgley v. Topa
Loan agreement, promissory note for prepayment, addendum in note took away prepayment fee and replaced with fee if payment 15 days late 
Held it was unenforceable, because a punishment, not a liquidated damage 
Blank v. Borden 
Contract for P to sell D’s home, D decided to take off market, agreement stated if D took it off before date would have to pay P 6% of sale price 
Held this was an alternative performance because either let P try and sell or had to pay P 6% 
Schenko v. Regnante 
P paid deposit to buy D house, backs out, asking for deposit back, D resold house for more than contract with P 
Held that because damages are to compensate injured and here injured actually made it out better, the liquidated damages provision is not enforceable b/c it is unjust enrichment to D and a punishment to P 

Right to Terminate or Rescind

Available options in the event of a breach or failure of condition on performance 
Termination: the contract is stopped so duties are discharged but can still sue for provisions in the contract- expectancy damages, attorney fees, etc.  
Woodruff v. McClellan 
Earnest money agreement, P wouldn’t sign b/c of leak, D said P knew of leak and that why low price, P sued for specific performance and both sued for fees
Held that SP showed contract existed and not rescinded, so provision that prevailing party got attorney fees was still intact (no mutual consent) 
Rescission: undo the contract, coupled with restitution. If this option is chosen, contract is deemed to not have existed at all, and therefore any provisions therein no longer exist; put parties back in place before contract 
Can only occur where there is a mutual consent to rescind or a material breach by one party with a claim 
Set Off: reduce the amount owed on the contract by the amount of the breach; injured party sometimes seeks only to set off the damages caused by the breach rather than to use it as a complete defense to defaulter’s claim 
Usually only available when each owes the other party money 
Perform and Sue 
Demand adequate assurance: when reasonable grounds for insecurity arise with respect to performance of either party, other party may in writing demand adequate assurance of due performance and suspend duties pending receipt of such assurance. After receipt of a justified demand for adequate assurance, failure to provide assurance within a reasonable time not exceeding 30 days amounts to repudiation of the contract 
Analysis: 
Did buyer have reasonable ground for insecurity? 
After buyer’s demanded in writing adequate assurance of due performance, did seller provide buyer with adequate assurance? 
Did seller’s failure to provide buyer with adequate assurance of due performance amount to a repudiation of the contract? 
Romig v. De Vallance 
Contract for lot, buyers wanted things fixed so withheld payment, then seller informed by neighbor of encroachment needing remedy, seller tries to cancel because of the buyer withholding payment 
Held that there needs to be more fact finding to determine if buyer has grounds for insecurity, and if the seller gave adequate assurance, and then determine who breached 
Sue for specific performance 

Election of Remedies (R.2d §378): if a party has more than one remedy, choosing one of the remedies does not bar him from collection on other remedies unless: 
Doesn’t allow for inconsistent damages 
If one elects to rescinds, they cannot sue for expectancy damages or attorney fees
Modern rule: we are not going to hold someone to an election, unless the other party relied on the election to their detriment 
Would be undue hardship to other party 
Old rule: can only choose one rule 

Dependent v. Independent Promises 
Independent promises: promisor must perform even if other party is in breach. Puts burden on injured party because they have to perform even though other party has failed to. Therefore, injured party will lose something of value and won’t be compensated unless they perform. 
Dependent promises: promisor need not perform even if other party is in breach. Dependent promises have the danger of unjust enrichment or forfeiture.  

Express Condition to Performance: 
Event not certain to occur which must occur or be excused before performance becomes due R.2d §224

Condition analysis: 
Is there an express condition to performance? 
Has the conditional event occurred?
Haymore v. Levinson
Owners obligation to pay conditioned on satisfaction of contractor’s work 
Held condition satisfied using objective reasonable person test: house structurally sound, owner living in it, and contractor had completed first list (2nd one added) 
If not, is it excused? 
Basis for excuse: 
Waiver: beneficiary of condition waives condition 
Once there has been a waiver, the condition can be restored, but only after giving reasonable notification to the other party
Waiver of one condition is not waiver of all 
Burger King Corp. v. Family Dining 
Franchise agreement gave Family exclusive territory if kept up expansion agree 
Held that b/c BK didn’t hold Family to time schedule in the past, the condition was waived and if wanted to reinstate BK would have to give Family notice 
Since condition was waived, BK couldn’t terminate the territorial agreement 
Forfeiture 
Generally, the law abhors forfeiture 
Consequences of Unexcused Failure of Condition: party whose performance was conditional may refuse to perform until conditional event occurs or is excused and may terminate or possibly rescind if event doesn’t occur or isn’t excused within time indicated by contract 
ADR Dr. Pepper v. Dr. Pepper
D terminated license agreement w/ P because of bad conditions after notice given
Held that b/c contract calls for a subjective standard, D’s judgment conclusive so long as the dissatisfaction determined by D was genuine and in good faith, and it was so termination upheld 
American Continental v. Ranier
P refuses to make last payment because D failed to act in workman-like manner and claims D doesn’t have final certificate (condition needed for last payment) 
Held condition wasn’t waived, nor excused so not met and P doesn’t have to pay

Promise v. Condition: 
Promise: action for breach, possible termination and rescission if breach is material, otherwise damages 
Condition: termination or possibly rescission if unjust enrichment 
Promise and Condition: termination and possibly rescission, cause of action for breach 

Interpreting Ambiguous Language 
Which interpretation avoids forfeiture?
Interpret as promissory instead of conditional 
Is it within the power of the party to perform? 
If within power to perform prefer promise b/c it keeps the deal alive 
There is a preference for saying something is a promise rather than a condition if the party can perform, keeps the deal alive (contract more likely to be terminated if we say something is a condition) 
Jacob & Young v. Kent 
Contract said all pipes must be grade “standard” of Reading manufacturer, and that final payment conditioned on certificate from architect 
Held (even though certificate not issued) that the pipes being Reading were a promise and since pipes same grade as Reading it was not a material breach 

Promise Analysis: (Implied Condition of Performance- check?) 
Has there been a breach (a promise not kept)? 
Is the breach material? R.2d §241 
If breach is not material, injured party cannot terminate or rescind. May sue for damages, perhaps setoff or demand adequate assurance. Maybe sue for specific performance if appropriate (legal remedy inadequate) 
If breach is material and no cure, party may terminate and possibly rescind the contract 
Material breach: significant, deprived benefit, can be compensated, failure to comport with good faith and fair dealings
Look at all the factors of the case (see ones from Walker) 

Walker v. Harrison 
D had billboard from P, D called to have cleaned took P a week to come out, D never paid after first payment saying P materially breached 
Held breach not material b/c contract said P would clean at P’s discretion 
Factors considered for material breach: 
Extent to which injured party will be deprived of the benefit which he reasonably expected 
Extent to which injured party can be adequately compensated for the part of the benefit of which he will be deprived 
Extent to which party failing to perform or offer to perform will suffer forfeiture 
Likelihood that party failing to perform or offer to perform will cure his failure, taking into account all of the circumstances including any reasonable assurance 

Anticipatory Breach/ Repudiation 
Before the time of performance, one party either expressly says they will not perform or takes action indicating they will not perform 
Words: unequivocal statement repudiating a material duty 
Conduct: act renders a party apparently unable to perform a material duty 
Can a repudiation be retracted? 
A repudiation can only be retracted before the injured party materially changes his position or indicates he considerers the repudiation to be final (R.2d §256)
Stonecipher v. Pillatsch 
Sale of house, move in July 1, D wants to change to Aug. 1, P doesn’t
Held that D repudiated by not allowing P to move in on July 1, and D couldn’t retract because P already elected to rescind contract 

Availability of Rescission 
Rescission and restitution are available upon material breach 
Exceptions: 
Legal remedy adequate (an equitable remedy like SP) 
Inability to restore status quo 
Limit if administratively easier to award damages 
Delay of affirmance contract price due with no offset
Ennis v. Interstate Distribution
Ennis signed non-compete, competed all but 3 months of agreement; employer wants to rescind non-compete covenant and be paid back consideration 
Held more equitable to rescind and pay back consideration and there was a material breach

Divisible Contracts 
Each side has made more than one promise 
Can promises be apportioned so that pairs are properly regarded as agreed equivalents? R.2d §240 
If so, each set of promises should be considered separately- failure to perform under one set does not excuse performance under the other 
Siemans v. Thompson: P promised services, promises to buy stock; D agrees to pay for services, agrees to sell stock 
Indivisible contract not separate employment/ stock contracts- material breach, so can rescind the entire contract; all one document 
Rudman v. Cowles: P promises to sell co., promises to provide services; D promises to give stock, promises to pay for services (two different documents)
Divisible contract, so can’t rescind whole contract but could recover damages for breached employment contract; no breach on company sale/ stock contract 
Snyder v. Rhoads: sale of dry cleaners, promised a new income, suffered loss. Court held because D delayed he waived power of rescission, but could still claim fraud  

Restitution 
For Breaching Party 
Situation where someone has performed a material breach and thus cannot sue under the contract itself, but can sue for restitution. Must make sure the injured party gets the benefit of the bargain. It may seem counterintuitive to allow breaching party to sue, but law abhors forfeiture and will allow it or the extent breaching party can avoid forfeiture; goal is to prevent unjust enrichment 
When breaching party seeks restitution, contract price is an absolute cap on restitution 
Restitution for breaching party under R.2d §374 
Give injured party benefit of the bargain
Allow breaching party to recover any benefit conferred in excess of damages caused by breach 
Limit to contract price, minus damages caused by breach 
Substantial Completion: (contractors)
If the breaching party has substantially completed the performance, but not fully completed (immaterial breach) they may recover under the contracted price, but will be off set by damages of not completing 
If the breaching party has not substantially completed performance (material breach), then he may not recover under the contract, and must sue for restitution which is determined by the value of the work done. The amount cannot exceed the contract price, and if it ends up being the same off set for damages to injured, & if under the contract price then can recover w/o off set
Kutzin v. Pirnie 
Buyers gave $36k deposit, buyers breach, sellers show $17,325 damages 
Held that buyers entitled to restitution get difference between damages and deposit, because contract law disfavors punishment/ unjust enrichment; also no clause saying the deposit was liquidated damages (might not enforce that)

For Injured/ Innocent Party 
Where there is a material breach, party can either terminate and sue for damages or rescind 
Contract price is not a cap on the recovery and restitution for the injured party, who has a right to rescind because there has been a material breach on the other side. Injured party will be able to seek the reasonable value of goods and services conferred (OOP expenses) 
Exceptions 
When the only thing to be performed is the payment of money for a finished performance, injured party can only recover the contract price
If a contractor does something in excess of what the contract was for, he doesn’t get restitution; only work in scope of K- officious intermeddler
Some courts cap at contracted price no matter what 
Equitable remedy so up to court’s discretion on how much to award 
Unfair to retain consideration given when party has given no consideration back- so have to return the consideration given 
Mobil Oil v. United States
P paid a deposit to get contracts, and then D repudiates 
Held doesn’t matter if contracts would have been completed or not, b/c D repudiated they owe P restitution non initial payments 

“Executory Accord” or “Substitution Contract” 
Executory Accord: Party may sue under original contract if executory accord not performed 
Substitute Contract: Party may only sue under the substitute contract (old contract is superseded) 
Novation: Third party substituted for one of the original parties in a substitute contract
If a construction contract, original contractor discharged and bring in a 3rd party contractor to complete 
Analysis look at: 
Language of the contract, 
Situation or the parties, AND 
Try and interpret their intent 
Bradshaw v. Burningham 
Contract to drill well, provision about rock, pipe makes well not drillable, enter compromise agreement to drill 2nd well; dispute about payment for 2nd 
Held the compromise agreement was binding; looking at parties intent and substitute says binding except changes here, so makes more sense to settle up the amount for first contract and then substitute the contract for 2nd well 

UCC Remedies 

Differences from Common Law 
Common Law: Termination; UCC: Termination (no breach), Cancellation (breach) 
Common Law: Rescission; UCC: Revocation of acceptance (for buyer), Reclamation of goods (for seller) 
UCC rejects the doctrine of election of remedies. UCC §2-703, comm. 1 
UCC adopts expectation measure of damages and follows “efficient breach” theory (no punitive damages) UCC §1-305 

Contractual Limitations on Remedies under UCC
Liquidated damages clauses are permitted, same rule as under Restatement (i.e. reasonable, not punitive). UCC §2-718 
May limit consequential damages as long as not unconscionable. UCC §2-719(3)
Look to parties’ bargaining power, etc. 
Contract may limit remedy of buyer to “repair or replace,” as long as remedy doesn’t fail. UCC §2-719(2)

Buyer’s Remedies 

Policy §1-106: award the amount necessary to put the injured party in the position that it would be in but for breach, but do not otherwise punish the breaching party 

In order for a buyer to have a remedy at all, must prove seller breached by: 
Not delivering on time 
Breach of implied or express warranty 
Defect with the goods 

Rejection 
If it is a non-conforming good delivered in one installment; 
Buyer may reject the whole, accept the whole, or it may reject some commercial units and accept the rest. §2-601
Perfect tender rule
Rejection must be within a reasonable time after buyer has had a reasonable opportunity to inspect §2-602
Failure to properly reject goods constitutes acceptance, triggers obligation of buyer to pay the price (may be able to recover damages) §2-606
Buyer normally required to hold goods with reasonable care for seller to pick them up §2-602 (sometimes merchant buyers are required to re-sell perishable items under §2-603) 
Zabriskie Chevrolet v. Smith 
P buys car, fails on way home, tows back to dealer, wants to reject 
Held physically taking ≠ acceptance, during reasonable time of inspection P rejected- rejection upheld 

Use after rejection or revocation? 
Act “inconsistent with seller’s ownership” constitutes acceptance §2-606(1)(c) 
Using would be inconsistent with seller’s ownership
Bowen v. Young: RV non-conforming, didn’t exercise any remedies, instead kept using which was inconsistent with seller’s ownership, so RV accepted and must pay contracted price 
Some courts will allow “reasonable use” 
Only used in rare situations 
Test for reasonable use: 
Sellers instructions for return 
Buyers business needs compel continued use 
Assurance non-conformity would be cured 
Good faith by seller 
Undue prejudice 
McCullough v. Chrysler
P bought car, kept having problems and bringing back to D who kept fixing it, but ended up making it worse 
Held b/c P needed car to live, and D kept assuring it would be cured, the reasonable use did not constitute acceptance and P could reject 

Revocation of Acceptance §2-608
Buyer may revoke if undiscovered defect causes “substantial impairment in value” to the buyer (subjective test) 
Similar to material breach test 
Buyer may also revoke if seller unable to cure a defect noted at time of acceptance that causes substantial impairment 

Cure §2-508 
Available upon seasonable notice if time for performance has not lapsed 
Available upon seasonable notice if seller had reasonable grounds to believe goods would be acceptable, with or without money allowance. Seller has further reasonable time. 
Available if contract limits remedy to “repair or replace defective parts” 
To cure, seller must make “a conforming tender.” Repair allowed for minor defects. Major defects may require a new product (“shaken faith”) 
Available if goods rejected
If buyer revokes acceptance, UCC is unclear if seller can cure, because it says sellers have same rights as if buyer rejected; depends on the size of breach, if seller had been trying to fix and couldn’t, if it is a surprise, etc. 
Code doesn’t allow for it but courts might allow, law favors cure 
If delivery date hasn’t passed seller can try and cure before 

Damages for unaccepted goods (revocation and non-delivery) 
Under §2-711 the buyer may: 
Purchase substitute goods and recover damages (§2-712), OR 
Within a reasonable amount of time 
Choose not to purchase substitute goods and sue for damages (§2-713)
Hypothetical cover remedy 
Cover Calculation under §2-712
Applies if buyer has made a reasonable substitute purchase in good faith without unreasonable delay (“cover”) 
Price of substitute good - contract price + incidental damages (e.g. hiring extra people, shipping, etc.) = recovery
Incidental Damages: damages relating to dealing with the goods and the breach and the costs incurred by seeking cover 
Damages Calculation under §2-713
Applied only if buyer does not cover 
Market price at time buyer learns of breach - contract price + awardable consequential damages = recovery 
Consequential Damages: damages resulting from seller’s breach 

Damages if buyer accepts the goods 
Two tests: 
Recover damages for any nonconformity the loss resulting in the ordinary course of events that is reasonable 
How much does it cost to fix; won’t award more than good is worth 
Difference between defective good and how much the good would have been worth if it was as warranted
Hard to calculate value of defective good; use if useful (rare) 
§2-714 suggests a formula in (2): value as warranted - value as accepted 
Not exclusive measure of damages
Cost to repair the goods and consequential damages during delay 

Installment Contracts 
Do we have an installment contract? §2-612(1) 
Meaning goods are to be delivered in installments 
No more “perfect tender rule” 
Does breach substantially impair value of installment and can it be cured? 
Then, injured party can cancel that installment, but not the whole contract 
If can be cured have to let seller try before canceling that installment 
Does breach substantially impair value of entire contract?
Then, injured party can cancel the whole contract 
Substantial impairment: in this context is objective, commentators suggest it is like material breach 
What if seller has made some bad shipments and worried about future?
Demand adequate assurance if there are reasonable grounds for insecurities

Damages when Seller Repudiates 
When does buyer “learn of breach”? 
§2-723: when case comes to trial before time of performance then time of repudiation 
If case comes to trial after time of performance then use §2-713 which says calculate damages at time buyer learns of breach, which can either mean (law unsure): 
Commercially reasonable time after repudiation §2-610
Time of repudiation, OR 
Time of performance 
Oloffson v. Coomer 
Contract to buy corn, seller repudiated, buyer waited until after time of performance to buy from substitute vendor 
Held difference between contract price and the market price on the day seller repudiated to calculate damages 

Seller’s Remedies 

Buyer Doesn’t Pay on Time §2-703 
If non-installment contract, seller may cancel the contract and sue for damages, if any (no right to cure for buyers) 
If installment contract, seller may cancel if breach substantially impairs the value of the entire contract. May sue for damages, if any. 
However, if commercial/ industry standards allow for late payments, then payment is “on time” if within industry standards 
“Due date” may range between contracted date and may be 5 days late 
Look at trade usage and course of performance 
Contracts not looking to punish and want to try and keep deal alive 
Does buyer have reasonable belief a late payment is okay? 
Reasonable grounds for belief okay- trade usage, course of performance
Goldstein v. Stainless Processing 
P gave D check to hold in escrow, then canceled check, D canceled contract 
Held under §2-703 & §2-610 D had every right to cancel b/c check not valid

Seller’s Resale Remedy §2-706 
Resale must be reasonably identified as referring to broken contract
Resale can be by private sale or public sale (auction)
If private sale, reasonable notice must be given to buyer of seller’s intent to resell 
If public sale, reasonable notice must be given to buyer of time and place of sale, unless goods are perishable or threaten to decline in value speedily 
All aspects of the sale must be commercially reasonable 
If seller does not follow procedures of §2-706, may recover under §2-708(1) 
Contract/ market differential 
If seller resells at higher than market price, courts split if allowed to recover under §2-708(1) either: 
Sellers can always recover under §2-708(1), OR
It would be unjust enrichment and can’t recover if resell at higher price 

Seller’s Damages Calculations 
Resale (§2-706): contract price – resale price + incidental damages – expenses saved = recovery
Contract/ market differential (§2-708(1)): contract price – market price + incidental damages – expenses saved = recovery 
Note that seller does not get consequential damages under §2-710, except special circumstances, but very rare; would have to argue under equity not UCC 

When does lost profits apply? §2-708(2) 
Volume seller
Seller who could make more than one sale at a time, so buyer’s breach causes them to lose out on a sale; and 
other sale would’ve happened anyways- not a resale (like dealerships) 
Lake Erie v. Johnson: contract to buy a boat 
For lost profit seller must prove they could have made two sales, and here seller told buyer only one boat, so court held no lost profits allowed 
Screwed by bad sales tactics 
Middleperson (e.g. a broker) who has not procured the good 
When seller contracts a person to find him a good, and then repudiates; the seller doesn’t have the good to sell, so they have lost a sale b/c can’t sell to someone else 
Components manufacturer with incomplete good  
When buyer contracts to make a special good, and seller gets components, then buyer breaches before completion, and won’t be able to resell 
Hard to calculate, but try & put seller in position if contract had been performed

Seller’s Action for Price: §2-709 
Goods accepted or goods damaged within commercially reasonable time after risk of loss passed to buyer 
Goods that cannot be resold at reasonable price with reasonable effort 
Looks like specific performance 
The seller may sue for price, and if unable to resell then gives the goods to buyer; if able to resell part of them then set off the buyer’s damages and give the rest of the goods to buyer; if can resell all of them, subtract resale price from contract price to calculate damages  

If buyer doesn’t pay down payment? 
If non-installment contract, seller may cancel the contract and sue for damages, if any (no right to cure for buyers). 
If installment contract, seller may cancel if breach substantially impairs the value of the entire contract. May sue for damages, if any. 
If concern for future payment a substantial impairment that allows cancelation? 
No, but if there are reasonable ground for insecurity then ask for adequate assurance, and if buyer denies then seller can cancel 
If seller can’t stay in business unless seller pays down-payment? 
Then if buyer aware, this could be a substantial breach to call off the jam 
Cherwell v. Rytman 
Buyer’s breach causes seller to go out of business, buyer seems bad actor 
Held don’t need to request adequate assurance, but can cancel the contract 

Third Parties
General Rule: Third party cannot sue because not in “privity” of contract with promisor 
Exceptions: third party beneficiaries, assignees of contract rights 
Third Party Beneficiaries 
Is the third party intended beneficiary or incidental? R.2d §302
Intended beneficiaries can sue, incidental beneficiaries cannot 
Factors in determining if a third party beneficiary is intended
Does language of contract indicate purpose of giving third person benefit? 
Does performance of promise satisfy monetary obligation of promisee to beneficiary? 
Is it reasonable and likely that beneficiary will rely on promise? 
Will recognition of beneficiary as intended prevent multiple actions?
Would anyone other than third party be interested in enforcing the promise? 
Is a governmental entity the promisor? 
Exercycle v. Wayson: exclusive territory clause; held such clauses were meant to protect other distributors from competition, so P could sue D for violation 
Uhl v. City of Sioux: D promised Iowa they would build a road, didn’t P claims they depended on the promise; held incidental so can’t sue, not mentioned in contract, government contract- so would allow too many suits 
If issue with condemnation case causing reliance should have sued Iowa
Privity in Sale of Goods Cases 
Vertical privity: down or up the chain from manufacturer to buyer 
Horizontal privity: does liability extent from manufacturer to non-buyer users 
Why require privity? 
Manufacturer doesn’t know what retailer told buyer (Professional Lens) 
Manufacturer loses control of goods once in hands of retailer (PL) 
Manufacturer does not receive full purchase price (PL)
Manufacturer does not know buyer’s purpose in use of goods (PL)
How can manufacturer disclaim or limit warranties? (PL)
To whom should notice of defect be given? 
How do we measure the statute of limitation? 
What is the proper choice of law? 
Privity Summary 
Most courts don’t require privity in personal injury, inherently dangerous, or property damage cases (goods not meeting warranty, fitness, etc.) 
Berry v. G.D. Searle: P takes BC, D manufacturer; tort SoL past, not for warranty contract, allowed to sue b/c PI case- livelihood at stake 
Most courts don’t require privity in express warranty cases if buyer relied on the warranty (even by manufacturer- ones in box- their choice) 
Courts generally require privity in cases of breach of implied warranty where the damage is economic (b/c no public policy protecting against) 
Professional Lens v. Polaris: Buyer trying to sue component disc manufacturer directly, b/c no PI, inherently dangerous product, nor public policy to protect consumers against, just economic loss, it requires privity 
UCC §2-318 specifically allows action by certain Ps, does not exclude actions by others (not even enacted in CA- don’t care for final). 
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