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CONTRACTS FLOWCHART

I. CONSIDERATION
1) General Rule – CONSIDERATION – R§71
2) Requirement for a “bargained for” exchange
a) What is a “bargained for” exchange?
i) Hamer v. Sidway –
b) What is not a “bargained for” exchange?
i) Kirksey v. Kirksey – stay with me.
ii) Kim v. Son – promise in blood.
iii) Cash v. Benward – are you in good hands?
3) Implied in Fact Contracts
a) Weiner v. McGraw-Hill – what have you done for me lately?
b) Wood v. Lucy Lady Duff-Gordon – takes two to tango.
4) Implied in Law Contracts (Quasi-Contracts)
a) No unjust enrichment
i) Schott v. Westinghouse – suggestion box of lies.
b) No reward for officious intermeddlers
i) Schott Hypo – giving back…
c) No reward for gratuitous intent
i) Caring for Gertrude
5) Illusory Promises
a) Both parties must be bound
i) Cheek v. United Healthcare – we’ll arbitrate if we please…
b) No mutuality requirement
i) Weiner v. McGraw-Hill – What have you done for me lately?
6) Consideration Substitutes
a) Moral Obligation
i) Rule – R§86
ii) Webb v. McGowin – Look out below.
b) Promissory Estoppel
i) Rule – R§90
ii) Reliance – Ricketts v. Scothorn – You should quit your job.
iii) No Reliance – Hayes v. Plantations Steel Company – No one told you to retire.

II. THE OFFER
1) Basics – The Offer (R§24)
2) What is an offer?
a) NOT an Offer – Leonard v. PepsiCo – A Pepsi for a Harrier Jet.
b) “Prove Me Wrong” Offer – Calill v. Carbolic Smokeball – No flu or your money back.
3) When can an offer be revoked?
a) Rule
i) Under R§43
ii) Exceptions – Options Contracts (can’t be revoked without consent)
(1) R§87
(2) UCC 2-205
b) Revocable Offer – Krauss v. Fox – Too late…land’s still mine.
c) Promissory Estoppel – Drennan v. Star-Paving
4) Unilateral Contracts
a) Rule
b) Newberger v. Rifkind – Slaving for the stock options.


III. THE ACCEPTANCE
1) Rule – UCC §2-206
2) Ye Olde Mailbox Rule
a) Henthorn v. Fraser – Signed, sealed and not yet delivered...
b) Requiring Acceptance – Worms v. Sturgess – Lost in the mail…
3) Silence as Acceptance?
a) Rule – R§69
b) Curtis Co. v. Mason – Contract in the glove compartment
4) Discrepancy Between Offer and Acceptance – The Battle of the Forms
a) Common Law Approach
i) Mirror Image Rule
b) UCC Approach
i) Additional Terms Will not be Considered Proposals When…
(1) Offer expressly limits acceptance to the terms of the offer
(2) They materially alter it
(3) Notification of objection has already been given or is given w/in a reasonable time 
ii) Policy Rationale
c) Replacing Conflicting Terms
i) Terms of the offer control
ii) UCC §2-207(2) – “Different Terms” = “Additional Terms” = Proposals
iii) UCC §2-207 – Knockout Doctrine 
5) Rolling Contract Theory
a) UCC §2-204 – Formation in General
b) Shrinkwrap Contracts
c) Law of Software Contracts (ALI 2010)


IV. MODIFICATIONS AND SETTLEMENTS
1) Modifications
a) Rule
i) R§89 – Modification of Executory Contract
ii) UCC 2-207 – Modification, Rescisssion and Waiver
b) Common Law Rule
i) Gilbert Steel v. University Construction – Good price on steel is not consideration.
(1) Hypo: under a R§89 or UCC?
(2) Hypo: What if there was price gouging?
c) Economic Duress Modifications
i) Rule
(1) R§175 – When duress by threat makes a contract voidable
(2) R§176 – When a threat is improper
ii) Austin Instrument v. Loral Corp. – You’ll get double or nothing.
2) Settlements (Accord and Satisfaction)
a) Rule:
i) Traditional View
ii) UCC Approach
b) Traditional View – Jole v. Bredbenner – I help you out, and you then you move to Cali?
c) Mathis v. St. Alexis Hospital – We really thought we could sue you for your frivolity.
d) Payment in Fucll Checks
i) Rule: UCC 3-311
ii) Holley v. Holley – Paid in full divorce settlement.

V. TERMS OF THE CONTRACT
1) Rule
a) UCC §1-303
2) Express Terms
a) Definite and Certain Requirement
3) Course of Performance
a) Payne v. Sunnyside Community Hospital – Your policy says one thing, but you do another.
4) Express Warranties
a) Rule: UCC §2-313
b) Carpenter v. Chrysler Corporation – “reliable car” for your daughter.
5) Puffing
a) Rule: UCC 2-313(2)
b) Scheirman v. Coulter – best price on pot.
6) Inchoate Contracts
a) Rule
b) Too Indefinite – Cottonwood Mall v. Sine – Now, go bowl somewhere else.
c) Courts can set price – Berrey v. Jeffcoat – The restaurant stays.
d) Promissory Estoppel Claims – Hoffman v. Red Owl Stores, Inc. – The poor franchisee.
e) Unjust Enrichment – Dursteler v. Dursteler – No unjust enrichment at the mink farm.
7) Implied Terms
a) Implied Warranties
b) Covenant of Good Faith and Fair Dealing
i) Rule: UCC §1-201(b)(2)
ii) Good Faith b/c Business Dealings – Brewster of Lynchburg v. Dial Corp. – Moving soap.
iii) Good Faith/Best Efforts – Third Story Music v. Waits – The mixtape.
(1) Good Faith
(2) Best Efforts


VI. DEFENSES
1) Statute of Frauds
a) Rule: MY LEGS
i) Statute of Frauds Test
b) Why do we have the statute of frauds?
i) Evidentiary Function
ii) Cautionary Function
iii) Channeling Function
c) When does a case fall under the Statute of Frauds?
i) 1 year requirement – Burton v. Atomic Workers FCU – But I could be dead in a year…
d) Is there a sufficient Writing?
i) Hoffman v. Sun Valley – I take it back
(1) Idaho Rule
(2) Restatement §135
ii) UCC 2-201/2
(1) Bazak v. Mast – Too little information?
(2) UCC 2-201
(3) UCC 2-202
e) Is there an exception to the Statute of Frauds?
i) Admission Exception
ii) Partial Performance
(1) UCC 2-201(3)(c)
(2) Jolley v. Clay – Got you for 15 years
iii) Promissory Estoppel
(1) Allied Grape v. Bronco Wine – Reliance on part of an order of grapes
iv) Promissory Fraud
f) Modifications under the Statute of Frauds
i) Restatement Approach
ii) UCC Approach
iii) Wixon Jewelers v. Di-Star – Oral modification for diamond dealer
g) “No Oral Modifications” Rule Enforceable?
i) Common Law
ii) UCC
iii) Wagner v. Graziano – Oral modification for painting contract
2) Parole Evidence Rule
Parole Evidence Rule Analysis
a) WWW v. Giancontierri – Oral modification for which party can cancel house sale
b) Exceptions to Parol Evidence Rule
i) Conditions precedent to the existence of a contract (R§217)
(1) Scott v. Wall – Oral agreement for sale of restaurant
ii) Consistent Additional Terms & Ambiguities
(1) Rule
(2) Masterson v. Sine – Does plat of land stay in the family?
iii) Trade Usage & Course of Dealing (UCC 2-202)
(1) Columbia Nitrogen v. Royster – Phosphate industry order reductions
c) Misrepresentation (§196)
i) Rule
ii) Smith v. Harvestore – Negligent misrepresentation for sale of grain silo
d) Scrivener’s Error
i) Rule
ii) Thompson v. Estate of Coffield – Mistaken deed for coal reservations
3) Misunderstanding (R§20)
a) Misunderstanding Analysis
b) Frigaliment v. BNS – Defining “chicken”
c) Toy Yoda Problem – toyota or Toy Yoda?
4) Mistake (R§154)
a) Mutual Mistake
i) Rule: 3-Prong Test
ii) Reilly v. Richards – House in the floodplain
iii) Woyma v. Ciolek – Relinquishing future injury claims for car accident
b) Unilateral Mistake
i) Rule: 4-Prong Test
ii) Donovan v. RRL Corp – Wrong price for a Jaguar
c) Breach of Warranty v. Mistake
i) Rule
ii) Airplane Engine Hypo – Aluminum tubes filled with airplane parts
5) Impracticability (UCC 2-615)
Analysis Chart
a) Mishara v. Transit-Mixed Concrete – Strike blocks cement delivery
b) Sunflower Electric v. Tomlinson – Not enough gas in the fields
c) Frustration of Purpose
i) Rule
ii) Chase Precast v. Paonessa – Unneeded concrete barriers
6) Unconscionability (UCC 2-302)
a) Rule
b) Graham v. Scissor-Tail Inc – Concert promoter and the unfair arbitration clause
c) Williams v. Walker-Thomas Furniture – Repossess one and all

VII. REMEDIES
1) SPECIFIC PERFORMANCE
a) Real Estate Contracts
i) Severson v. Elberon Elevator – Unique and special grain silo
ii) Petry v. Tanglwood Lakes – Ordering you to build a lake
b) Construction Contracts
i) Goldblatt v. Addison Green Meadows – Paving the grocery store parking lot
c) Employment Contracts / Non-compete Clauses (R§137)
i) Nassau Sports v. Peters – Skilled hockey player
d) Rogers v. Runfola – Court reporters barred from business
i) Blue Pencil Provision
2) EQUITABLE DEFENSES
a) Unfairness
i) Brandolino v. Lindsay – Going back on a housing deal
b) Unclean Hands / Laches
i) Definitions
ii) Schartz v. DRB&M Real Estate – Taco Tico specs
3) MONETARY DAMAGES – AT LAW
Types of Monetary Damages
a) Sullivan v. O’Connor – Nose job damages
b) Gruber v. S-M News – Stalinist greeting cards
c) Anticipatory Breach/Repudiation
i) Definition
ii) Rule
iii) Bachewicz v. American Nat’l Bank – Lake Michigan apartments
iv) Greguhn v. Mutual of Omaha – Workers’ Comp payments
d) Limitations on Monetary Damages
i) Rule
ii) Foreseeability
(1) Hadley v. Baxendale – Moving the grain silo
(2) Native Alaska Reclamation v. United Bank – Airplanes in Japan
iii) Mitigation
(1) Shirley MacClaine Problem – Feminist film
(a) Lost Volume
iv) Economic Waste
(1) Rule
(2) County of Maricopa v. Walsh&Oberg – Leaky parking structure
e) Alternate Performance / Liquidated Damages Clause
i) Definitions
ii) Alternate Performance Test
iii) Ridgely v. Topa Thrift and Loan – Prepayment of a home loan
iv) Blank v. Borden – Palm Springs home
v) Schrenko v. Regnate – Damages clause in a home sale

VIII. PERFORMANCE
1) Promise, Condition or Both?
Promise/Condition Flowchart
a) Promise v. Condition
b) Interpreting Ambiguous Language
c) Option 1: Is there a Promise?
i) Were promises Dependent or Independent?
ii) Analysis
iii) Is there a Material Breach?
(1) Rule
(2) Jacob&Youngs v. Kent – Pipes in a mansion
(3) Walker&Co. v. Harrison – Throwing tomatoes at a sign
d) Option 2: Is there an Express Condition to perform?
i) Definition
ii) Analysis
iii) Consequences
iv) Haymore v. Levinson – Escrow upon satisfaction w/ home
v) ARD Dr. Pepper v. Dr. Pepper – Satisfaction of Dr. Pepper
vi) No Forfeiture – Burger King v. Family Dining – 90-year Whopper lease
vii) No Waiver – American Continental v. Ranier Construction – No certificate of final payment
2) Is there a Material Breach?
a) Is there a Material Breach?
i) Rule
ii) Jacob&Youngs v. Kent – Pipes in a mansion
iii) Walker&Co. v. Harrison – Throwing tomatoes at a sign
3) Remedies for Material Breach
a) Options when there is a breach
i) Old School
ii) Modern Rule
b) Terminate/Rescind
i) Termination v. Rescission
ii) Woodruff v. McClellan – Earnest money agreement and the leaky ceiling
c) Set-off
i) Rule
d) Demand for Adequate Assurance
i) Rule
ii) Suspension of Performance – Romig v. De Vallance – Title defect on the Hawaii home
4) Anticipatory Breach
a) Anticipatory Breach Analysis
b) Stonecipher v. Pillatsch – Couldn’t move in, but now you can
5) Rescission
a) General Rule
b) Exceptions
c) Ennis v. Interstate Distributors – Ex-President violates non-compete
d) Delay as bar to rescission
i) Rule
ii) Snyder v. Rhoads – Purchasing a dry cleaning business
6) Divisible Contracts
a) General Rules
b) Cases
i) Siemans v. Thompson – Stock options + hiring
ii) Rudman v. Cowles
7) Right to Restitution
a) Breaching party’s right to Restitution (R§374)
i) Rule
ii) Kutzin v. Pirnie – Home sale and the attorney-review provision
b) Injured party’s right to Restitution
i) Formula
ii) Rules
(1) Restatement of Contracts
(2) Restatement of Restitution
iii) Mobil Oil v. US – No more drilling after all
8) Executory Accords
a) Rules
b) Bradshaw v. Burningham – Well-drillers hit a rock
9) UCC Remedies for Breach
a) UCC v. Common Law Terms
b) Contractual Limitations on Remedies under UCC
c) UCC Rules: Buyer’s Remedies
d) UCC Rules: Seller’s Remedies

IX. THIRD-PARTY BENEFICIARIES
1) General Rule
2) Analysis
a) Intended or Incidental Third-Party Beneficiaries?
3) Case Examples
a) Exercycle of Michigan v. Wayson – NY bike distributors v. MI bike distributors
b) Uhl v. City of Sioux City – Highway bisecting property
4) UCC Remedies for Third-Parties
a) General Rule
b) Policy Reasons
c) [bookmark: _GoBack]Case Examples
i) Berry v. GD Searle – Birth control breach of warranty
ii) Professional Lens v. Polaris – Third-party claims for breach of contract
i) 


CONTRACTS FLOWCHARTFlow for the class: 
1) Has a contract (or quasi-contract) been formed?
a) Consideration, or substitutes
2) If so, what are the terms?
a) Offer
b) Acceptance
3) Are there any defenses to enforcement?
4) Has the contract been properly performed…OR is there an excuse for non-performance?
5) If not properly performed and no excuse, what are the available remedies for breach?
6) Does a third party have a right to sue, or can it be sued?  Third party beneficiary?
7) 




[bookmark: I]I. CONSIDERATION— When is a promise enforceable?

1) GENERAL RULE: In order for a promise to be enforceable, there must be CONSIDERATION.

	R§71—Requirements for Exchange
1. To constitute consideration, a performance or return promise must be bargained for.
1. To be “bargained for,” a performance or return promise must be sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise (Inducement)
2. Intent to be bound – was there a “meeting of the minds” between the two parties?
2. A performance for consideration may consist of:
1. act (other than another promise),
2. forbearance (or promised act of forbearance), or
3. creation, modification or destruction of a legal relation
4. Return promise may also be given to promisor/promisee or some other person.
3. Needs to be sufficiently definite.



2) Requirement of a “Bargained For” Exchange
a) What is a “Bargained For” Exchange?
i) Hamer v. Sidway (NY 1891): Court says that a contract between an uncle and his nephew for the uncle to give the nephew $5,000 if the nephew stopped drinking is valid b/c (1) there was a “bargained for” exchange (2) that the uncle wanted, and that (3) voluntary forbearance by D could count as sufficient consideration. Court finds that the contract could be enforced even if the nephew acted out of the belief that his uncle required his forbearance, even if the uncle intended the $5,000 as a gift all along.
b) What is not a “Bargained For” Exchange?
i) Kirksey v. Kirksey (AL 1845): D brother-in-law promises P widowed sister-in-law that he will provide a place for the widow to stay if she moves from her home to his property far away. After two years, D kicks P and her kids off of the land. P sues, claiming that D failed to honor a contract that would have allowed P to stay on D’s property. Court finds that the contract was invalid for lack of consideration because (1) there was no bargaining, (2) no inducement or any apparent benefit to D promisor, and (3) was overly indefinite.
ii) Kim v. Son (p13): Son owes money to Kim and promises in a letter written in blood that he will pay him back. Son doesn’t pay Kim back, and Kim sues alleging his forbearance in bringing the suit was consideration. Court rules there was no consideration because: 1) there was no inducement by Kim…he didn’t attract Son’s blood oath by saying he’d forbear; and 2) the lawsuit likely wouldn’t have been of value anyway. Son’s promise to pay Kim back “to the best of his ability” was too indefinite.
iii) Cash v. Benward (MO 1994): P Cash fails to sign-up for a spousal life insurance plan b/c he believes that D Benward is going to help him submit it but she doesn’t. Cash sues claiming D broke contract, his forbearance in applying on his own in exchange for her help. Court rules there was no consideration b/c Ds simply didn’t care what P did. No consideration if 1)parties don’t bargain; and 2)promisors don’t get anything in exchange for promisee’s forbearance.
3) Implied in Fact Contracts – When contracts are unclear (or missing expressly stated terms), courts may be forced to find consideration for themselves. Bargains are implied from the facts of the promise.
a) Weiner v. McGraw-Hill, Inc. (N.Y. 1982): P Weiner was recruited from a competitor to work for D McGraw-Hill and signed an employment agreement which said that D could only be fired for “just and sufficient cause only.” After 8 years at the company and many promotions, D is fired for “lack of application,” and sues D for breach of contract. D argues that the contract was illusory b/c P was working for them at will, and that it is unfair to D that they had to be bound while P kept his freedom to leave the job at any time. In an IMPLIED BARGAIN, Ct. rules that the consideration requirement was met in this case by P’s labor as well as his agreement not to seek work w/ D’s competitors in exchange for not firing him for just cause.
b) Wood v. Lucy Lady Duff-Gordon (N.Y. 1917): P Wood is a clothing seller who came to an agreement with D Lucy Lady Duff-Gordon, an influential socialite who promise “exclusive agency” to P in return for P using “reasonable efforts” to market the products. Under the signed agreement, D would receive 50% of the profits from P’s sales. P sues D for breach of contract when D is found to have endorsed and profited from other products. D claims that the contract was invalid b/c P was never bound to do anything, D couldn’t have been obligated to act. Court rules that there was a contract b/c 1) there was a bargained-for, specific exchange; 2) the only way the deal would’ve made sense for either party is if P had been obligated to take reasonable action to sell the products; and 3) P’s decision to render accounts monthly was a showing that he intended to use “reasonable efforts” to maximize the profits for both parties.
(1) In comparison to Cheek (infra): the court was much more willing to impose a bargain here, b/c the deal would’ve fallen apart without actions by both parties. In Cheek, however, the employment deal could’ve gone through even if the arbitration agreement had not been in place.
4) Implied in Law Contracts (Quasi-Contracts) – Even if there was no express contract, promises may or may not be implied in law for reasons of justice in order to ensure:
a) NO UNJUST ENRICHMENT – Courts will imply contracts in order to prevent unjust enrichment by one of the parties.
i) Applies when:
(1) there is so separate and more definite contract in effect.
(2) if an act/idea was NOT given gratuitously, but w/ an expectation of compensation
(3) if a gift is offered and then rejected
ii) Schott v. Westinghouse Electric Corporation (Pa. 1969): P Schott was an employee of D Westinghouse. D had an employee scheme in which workers could submit ideas for consideration by the company. If adopted, employees would be notified and given an award of $5 - $15,000. P submitted an idea and was rejected, but claimed 4 years later that D had used his idea and profited from it so he wanted payment. He argued 1) that the contract had been broken OR 2) that he should be compensated under the unjust enrichment theory. Ct. ruled that although the contract had been lawfully fulfilled w/ D’s initial rejection, P may have entered into a quasi-contract w/ D and may be subject to an award…if a jury so thought.
b) PARTIAL PERFORMANCE – Courts may imply a contract even when there is no consideration if a promise has been partially performed.
c) NO REWARD FOR OFFICIOUS INTERMEDDLERS – Courts will not reward people who volunteer their efforts…like the violinist under the windowsill.
i) Schott Hypo: If Schott had volunteered his suggestions, implemented them and then made the company a lot of money in profits, court would not have implied a contract b/c he would be an “officious intermeddler.” If Schott wants to be compensated for his act, he must bargain with the management before conferring the gift.
d) NO REWARD FOR GRATUITOUS INTENT – Courts will not imply a bargain when the promisee is simply conferring a gift to the promisee.
i) Caring for Gertrude: Ps were unrelated to decedent Gertrude, but cared for her for the 5 years before her death. Upon her death, Ps sue Gertrude’s family for $5,000 to cover the labor and expenses of their taking care of Gertrude. A court could find that even though Gertrude and her family may have been enriched by Ps’ acts, the care was a gratuitous gift and therefore Ps cannot recover. Ps should have negotiated when they were still able to. OR A court could find that Gertrude’s family had been unjustly enriched b/c Ps took care of their aunt when they should’ve been doing it.
ii) Exception for Doctors: Doctors who help the incapacitated are eligible for compensation under Implied in Law Contract theory because it is assumed the injured party would have entered into a contract to receive medical help were they able to do so.
5) Illusory Promises – a promise that appears to bind one party but does not obligate the other to do anything Illusory promises are un-enforceable..
a) BOTH PARTIES MUST BE BOUND – One party cannot simply withhold freedom of conduct, to break the contract at will.
i) Cheek v. United Healthcare (Md. Ct. App. 2003): P Cheek was an employee of D United Healthcare. Upon employment, P was forced to sign an arbitration agreement that bound P to participate in arbitration proceedings if there was an employment dispute. D also included a clause that allowed it to alter or revoke the policy at any time. P sued, claiming breach of the employment contract. D countersues claiming that P is bound by the contract to enter into arbitration, and that D’s offer to work for the company constituted consideration. Ct. rules that the arbitration agreement was an illusory promise b/c D was not bound to the arbitration agreement though P was. In addition, D cannot say that hiring P constituted consideration on their part, b/c there were actually two promises in this promise-for-promise contract.
b) HOWEVER, NO MUTUALITY REQUIREMENT – courts will not require that the parties benefit evenly during a contract… For consideration, “even a tomtit will do.”
i) Weiner v. McGraw-Hill, Inc. (N.Y. 1982): P Weiner was recruited from a competitor to work for D McGraw-Hill and signed an employment agreement which said that D could only be fired for “just and sufficient cause only.” After 8 years at the company and many promotions, D is fired for “lack of application,” and sues D for breach of contract. D argues that the contract was illusory b/c P was working for them at will, and that it is unfair to D that they had to be bound while P kept his freedom to leave the job at any time. In an IMPLIED BARGAIN, Ct. rules that the consideration requirement was met in this case by P’s labor as well as his agreement not to seek work w/ D’s competitors. Also, consideration given by D and P do not need to be proportionate—there just needs to be consideration on either part.
(1) PEPPERCORN THEORY OF CONSIDERATION – Anything can be consideration, as long as it’s reasonably bargained for. ($1 for a house don’t cut though it b/c that represents a token.)
6) Consideration Substitutes:
a) Moral Obligation (R§86) – moral obligation can be used as consideration in promise for repayment for a past benefit.
i) R§86 – 
(1) A promise made in recognition of
(2) a benefit previously received by the promisor from the promisee is binding 
(3) to the extent necessary to prevent injustice.
(a) Did promisor receive a definite substantial benefit?
(b) Was the promise formal?
(c) Was the promise partly performed?
(d) Did the promisee rely on the promise or is he likely to?
(4) And the benefit was not a gift.
ii) MORAL OBLIGATION – Webb v. McGowin (Ala. Ct. App. 1935): P Webb was cleaning/clearing the upper floor of a mill, and was about to throw a block onto a lower floor when he saw McGowin on the floor below directly in the block’s path. P grabbed the block and fell with it to avoid D from being hit. P sustained major injuries and was injured for life. McGowin promises to give P $15 every two weeks for the remainder of P’s life, and does so until D’s death 9 years later. D McGowin’s executors stop the payments after death. P sues to recover unpaid installments. Ct. rules that D’s moral obligation can be used as consideration in promise for repayment for a past benefit given gratuitously b/c McGowin could not have agreed to pay for the services (P saving his life) before they were rendered. 
b) Promissory Estoppel (R§90) – A promisee’s reliance on an alleged promise may force enforcement of a contract, even if there is no consideration
i) RULE:R2d §90 - Elements must be met for Promissory Estoppel
(1) promise
(2) promisor should reasonably expect action/forbearance on part of promisee or third party
(3) injustice avoided only by enforcement
(a) Definite and substantial character of reliance
(b) Reasonableness of reliance
(c) Formality of promise
(4) limited to extent required by justice



ii) RELIANCE – Ricketts v. Scothorn (Neb. 1898): P Scotthorn received a promise from her grandfather that he would give P $2,000 so that she would not have to work anymore. Relying on her grandfather’s word and believing her grandfather to be inducing her to quit working, P quit her job. After grandfather’s death, P sued D grandfather’s executor for the money, but D said it was a gratuitous gift. Court ruled that although there was no consideration for the $2,000, D was required to honor the promise b/c P relied on the promise (and grandfather should’ve expected her to) and stopping the money would cause injustice.
iii) NO RELIANCE – Hayes v. Plantations Steel Company (R.I. 1982): P retired from company D and was promised before he left—after P announced that he was leaving—that he would be “taken care of.” (P didn’t decide to retire because of the pension.) P sues to get pension payments from D. Court finds that there was no bargained for agreement and therefore no consideration. Court also rules that b/c the pension didn’t reasonably induce P’s retirement, there can be no finding of reliance under Promissory Estoppel.


[bookmark: II]II. THE OFFER
1) Basics – The offer R§24
a) Offer must be specific enough that the reasonable person could believe that all they have to do is accept.
i) The offer must be clear on what act/forbearance it is trying to induce.
ii) The offer must include information about the offer can be accepted.
b) Offers may not be revoked once accepted.
c) If not an Offer, may be considered an “invitation to bargain”
2) What is an offer? Must be “clear, definite and leave nothing open for negotiation”
a) NOT AN OFFER – Leonard v. Pepsico Inc. (N.Y.S.D. 1999): P Leonard sued D Pepsico after they refused to give him a Harrier Jet even though he collected the 7mill. Pepsi Stuff points that they jokingly advertised in a commercial. Court awarded summary judgment to D saying that the ad was not a valid offer b/c it was not clear/explicit and there was no inducement to perform for a reward. Ct. also applies reasonable person standard to say that this is not an issue that requires jury to decide matter of law.
i) Not offers: Advertisements, Catalogs, Price quotes 
b) “PROVE ME WRONG” OFFERS – Carlill v. Carbolic Smokeball (UK 1882): P Carlill challenges an advertisement from D Carbolic Smokeball that D will award £100 to anyone who catches influenza after using the carbolic smokeball medicine for two weeks. Court finds that “Prove Me Wrong” advertisements constitute an offer b/c (1) they are specific in their instructions and (2) seek to induce performance at some financial benefit to the manufacturer making the claim.
3) When can an offer be revoked?
a) RULE: offer is revocable at any time before acceptance—even if it states a time for acceptance—unless there is an “option” contract. Offeror is the MASTER OF THE OFFER.
(1) Under R§43: Offeree can no longer validly accept an offer once they have been notified by a credible source that offeror has revoked the offer.
(2) Exceptions – Options Contracts: Under R§87 and UCC 2-205, Options Contracts require consideration for the option to be held open, otherwise it is a simple offer.
(a) R§87 – Condition of the option must 
(i) Offer
(ii) Assurance of irrevocability
(iii) Supported by purported consideration
(iv) Signed writing
(v) be open for a reasonable time.
(b) UCC 2-205 (similar to above) – technically only applies to sale of goods cases, unlike Krauss, which is real estate.
(i) Offer
(ii) Assurance of irrevocability
(iii) Signed writing, by both parties
(iv) Irrevocable for time stated or reasonable time not to exceed 90 days
b) REVOCABLE OFFER – Krauss v. Fox (Ariz. 1982): P Krauss sues to force the sale of land from D Fox, after D made an offer to sell land then revoked the offer hours before the deadline written on the original offer. P claims that D could not have revoked the offer b/c it was an options contract. However, the court finds that the $5,000 was a good faith advance, rather than consideration for leaving the option open. Absent a valid options contract, ct. rules that sellers have the right to revoke their offers anytime before the offer has been completed.
c) PROMISSORY ESTOPPEL – Drennan v. Star Paving (Cal. 1958): P Drennan is a general contractor who accepted bids from subcontractors for construction of a school. D Star Paving submitted a winning bid, but claimed that it had erred and wanted to revoke the bid, and D argued that it did not need to honor the contract b/c it was revocable. Ct. rules that b/c P relied on the bid in making its general bid for the school, D was liable for the damages. Elements: D (1) made an actual promise; (2) should’ve known that P would rely on its promise; and (3) there were actual damages caused.
i) Promissory Estoppel may be applied to prevent the revocation of an offer to prevent injustice. Court relies on UCC 1-103, which says that principles of equity can be applied to prevent injustice, in order to apply promissory estoppel from R§87.
4) Unilateral Contracts
a) RULE:  Offer invites acceptance only by performance, the COMPLETION of the job. Once the offeree begins performance, then the offer is irrevocable.
(1) Offeree is not bound to complete performance but cannot enforce the contract until performance is completed.
(2) E.g., If you run the Boston marathon, I’ll give you a reward. In order to collect on the reward, the offeree must finish the race. My offer is not irrevocable once the race has been started, but can still be revoked while the offeree is warming up.
b) Newberger v. Rifkind (Cal. 1972): 5 employees were given stock options by their boss, who dies before the stocks can reach maturity. Ps sue estate to honor the options, but estate argues that there was no consideration for the options so they can be revoked. Ct. rules that there was an implied contract btwn. employer and employees w/ the options in exchange for the employees’ continued labor for the given time period that it took for the stock options to vest. P employees were not bound to work for the company, but in this unilateral contract, would be rewarded if they stayed until their stock options matured and became redeemable.


[bookmark: III]III. THE ACCEPTANCE
1) RULE:UCC §2-206: Offer and Acceptance in Formation of Contract

a) Unless otherwise unambiguously indicated by the language or circumstances:
i) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances (unless specified in the doc);
ii) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
(1) If he wanted to, D Mason could’ve sent the wheat without sending a formal acceptance b/c the wheat would constitute acceptance in that case.



2) Ye Olde Mailbox Rule:Ye Olde Mailbox Rule—

Classic Fact Pattern 
1. A offers to sell to B
2. A mails revocation of offer
3. B mails acceptance
4. B receives revocation
5. A receives acceptance
6. Is there a contract? YES.

**Acceptance is valid upon DISPATCH

**Revocation is valid upon RECEIPT
**Rejection is valid upon RECEIPT

**Rules do not apply to instantaneous communication (email, faxes etc.)




a) MAILBOX RULE – Henthorn v. Fraser (UK 1892): P Henthorn receives an offer from D Fraser that he can buy a house for £750 and has 14 days to accept by post. D attempts sending a letter revoking the offer, but not before P sends a letter accepting the offer. Ct. rules that D must honor the offer b/c acceptance is good once it is posted…and D had a responsibility to send revocation earlier. When parties are aware that the post may be used to communicate the acceptance of an offer, the acceptance is complete as soon as it is posted.
b) REQUIRING ACCEPTANCE – Worms v. Sturgess (OK Ct. App. 1980): P optionee follows the terms of a contract and mails acceptance of an option contract before the deadline, but the notification gets lost in the mail. P sues to have D honor the acceptance, but D claims that it is invalid b/c it wasn’t delivered in a timely manner. Ct. rules that in failing to require receipt of the acceptance notification (just that it be posted), the offeror assumed the risks associated with lost mail and therefore must honor the acceptance that was mailed on time by the offeree. If offeror had written into the agreement that receipt of acceptance was required, then the burden of securely sending the document would lie in P’s hands.
3)  Silence as Acceptance? (R§69)
a) Rule: R§69 – Acceptance by silence or Exercise of Dominion

4) Where an offeree fails to reply to an offer, his silence or inaction can only constitute acceptance when:
a) Offeree takes the benefit of the offered services w/ ample opportunity to reject them, knowing that they were offered w/ the expectation of compensation.
b) Offeror has stated or given the offeree reason to understand that silence is assent
c) Because of previous dealings, it’s reasonable that offeree should notify offeror only in the case that he doesn’t accept (e.g., subscription services).






d) Curtis Co. v. Mason (Idaho 1982): P Curtis Co. is an ag. commodity trading business. D Mason went in to inquire about possibly selling his wheat to the company, and a rep from P believed that they had come to an oral agreement and therefore sent a “confirmation memo” to D. The “confirmation memo” included fine print that said silence would be taken as acceptance of the offer. D believed that this was just a sample contract and put it aside b/c he didn’t want to accept. P sues for failing to honor contract. Ct. rules that although P did send a memorandum and understood that silence on D’s part was acceptance of the offer, there was no oral agreement to base the memo on, and therefore any written memorandum is invalid.
i) Rule: Generally, silence cannot be taken as acceptance of an offer, unless both parties agree to that OR there had been a previous offer in place.
5) Discrepancy Between Offer and Acceptance – THE BATTLE OF THE FORMS
a) Common Law Approach
i) MIRROR IMAGE RULE
(1) Acceptance must be identical to the Offer.
(2) Any additional or different terms become a rejection and counteroffer.
(3) Example: Minneapolis & St. Louis Railway v. Columbus Rollingmill (U.S. 1886): P railroad company wanted to order iron rails from D rail manufacturer. P asked for a price quote, which D answered with an offer to sell 2,000 tons of rail at $54/each. P submits a counter offer for 1,200 tons of rail, but D rejects that offer. Following the rejection, P attempts to place an order for 2,000 tons in line with the original offer, but court rules that the rejection of the counter-offer effectively kills the original offer and D does not need to honor it. A proposal to accept, or an acceptance, upon terms varying from those offered is a rejection of the offer, and puts an end to the negotiation, unless the party who made the original offer renews it, or assents to the modification suggested. The other party, having once rejected the offer, cannot afterwards revive it by tendering an acceptance of it.
ii) LAST SHOT DOCTRINE
(1) If an actor acts performs after the last counteroffer, the courts will infer acceptance of the last counteroffer.
b) UCC APPROACH
§2-207 – Additional Terms in Acceptance or Confirmation (Battle of the Forms)

1. A definite and reasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

2. Between MERCHANTS, additional terms are to be construed as proposals for addition to the contract, which DO become part of the contract unless:
a. Offer expressly limits acceptance to the terms of the offer
b. They materially alter the contract – (in which case there may be a modification proposed)
c. Notification of objection has already been given or is given w/in a reasonable time after notice of them is received.

3. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such cases, the terms of the particular contract consist of those terms on which the writing of the parties agree, together with any supplementary terms incorporated under any provisions of this act. (Not important for the mitdterm.)




i) Additional Terms will not be considered proposals when:
(1) Offer expressly limits acceptance to the terms of the offer
(a) CONSENT TO ADDITIONS – Brown Machine v. Hercules, Inc. (Mo. Ct. App. 1989): P is a trim press manufacturer and one of their products is sold to D, a Cool Whip bowl maker. P believes that there was an indemnity clause written into their contract, but D never expressly agreed to it. P sues D after one of D’s employees gets hurt while using the press and sues the manufacturer for damages. Ct. rules that b/c the indemnity clause was inserted into the contract and never expressly agreed to by both parties, it is not valid. In addition, D included a clause in the original contract that it would be “limited to its terms.” In a situation where the offer and acceptance differ, an additional provision can only become a part of the parties’ contract if both parties expressly consent to the additional terms. If both parties do not consent, then the offeree’s contract is the valid one.
(2) They materially alter it 
(a) DICKER TERMS –  Problem C – The Projected Cotton Crop: D cotton growers drafted a contract offer with P buyer that they would furnish the entire crop from 700 acres of land. Before signing the contract, P adds a “projected yield” of 875 bales. D objects and refuses to be bound by the modified contract b/c D is worried that an “unreasonable yield” that is far off the estimate would leave D vulnerable to a lawsuit under UCC §2-306. P sues to have D honor their contract. Court would likely find that b/c the project yield was a DICKER TERM of the contract and not a minor discrepancy, there would be no contract.
(3) Notification of objection has already been given or is given w/in a reasonable time after notice of them is received.”
(a) Ohio Grain Co. v. Swisshelm (Ohio Ct. App. 1973): P Ohio Grain enters into an oral agreement with D Swisshelm, a soybean farmer, to purchase 1,500 bushels at $5 each. P sends D a confirmation letter with the specifications of the deal, and a provision that D’s silence will be taken as acceptance of the changes. D doesn’t answer the confirmation, but when P comes to collect their purchase, D says that they have already been sold b/c he didn’t believe that they had a contract. P sues claiming that they relied on the order and that they had to fill orders for the soybeans at a higher price. Ct. finds that the differences set forth in the confirmation letter became binding on D when he refused to sign the letter b/c the letter was premised on an existing agreement between the parties. Following an oral agreement and a receipt of a confirmation document, the offeree must reject the specifications set forth in the document within a reasonable time or they become binding on him—especially when there have been previous transactions which suggest that silence is a suitable form of acceptance.
ii) Policy Rationale:
(1) UCC didn’t want to penalize people for minor differences in their forms, and 
(2) allowing someone to torpedo the contract by including minor differences in their forms would allow for speculation.
c) REPLACING CONFLICTING TERMS – when there are discrepancies, the court may choose to insert placeholders.
i) TERMS OF THE OFFER CONTROL
ii) ‘DIFFERENT’ TERMS = ADDITIONAL TERMS = “Proposals” – R§2-207(2)
iii) KNOCKOUT DOCTRINE – R§2-207 comment 6 – When there are conflicts between the offer and acceptance, the conflicting terms “knock each other out” and are not part of the contract.
(1) INDUSTRY STANDARDS – To replace the details that have been “knocked out” by the conflicting contracts, court may impose industry standards to fill in the blank spaces.
6) ROLLING CONTRACT THEORY – Contract may not be completely disclosed at the time of the purchase, but can be “rolled out” over time.
a) Based on UCC §2-204 – Formation in General
i) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
ii) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
b) SHRINKWRAP CONTRACTS – ProCD v. Zeidenberg (7th.Cir 1996): P ProCD is a software manufacturer that produces CDs with telephone number databases built into them, and a contract that bars commercial buyers from using products meant for non-commercial buyers since their business depends on arbitrage pricing. D Zeidenberg buys a CD and makes it available through his commercial online portal, and claims he cannot be sued for damages b/c there was no contract. D claims that P cannot hold consumers to a contract that is not expressly printed on the outside of the software box. Ct. rules that P as offeror has the power to structure the offer such that acceptance of the manufacturer’s offer can be completed by use of the product, and non-acceptance by returning the good to the store. A manufacturer of goods may structure their offer such that a buyer may make a final decision on the contract between buyer and seller after the good has been purchased. (Pursuant to R§2-204)
i) Purchase of the software is acceptance of the dicker terms, and the details in the enclosed contract are additions to the contract under UCC §2-207. Acceptance is signaled by the consumer’s use of the software and/or failing to return the product.
ii) Consumers can always find protection against “unconscionable” contracts under the “Shock the Conscience” doctrine. (UCC §2-302)
c) Principles of the Law of Software Contracts (ALI 2010) – an alternate approach to dealing with 
i) §2.02: Would a reasonable transferor of a license believe that the transferee intends to be bound to the terms of the license?


[bookmark: IV]IV. MODIFICATIONS & SETTLEMENTS
1) Modifications – a contract to change a contract
a) Rule:R§89 – Modification of Executory Contract

A promise modifying a duty under a contract not fully performed on either side is binding
a. if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made (STUFF HAPPENS RULE); OR
b. to the extent provided by statute; OR
c. to the extent that justice requires enforcement in view of material change of position in reliance on the promise.




b) Common Law Rule (NOT THE MODERN RULE) – consideration is necessary in order for either party to modify the contract.UCC 2-209 – Modification, Rescission and Waiver

1. An agreement modifying a contract within this Article needs no consideration to be binding.
2. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
3. The requirements of the statute of frauds section of this Article must be satisfied if the contract as modified is within its provisions. (Not important for midterm.)

**Doctrine of good faith and fair dealing is also in effect.**


i) Gilbert Steel v. University Construction (Canada 1976): P Gilbert Steel agreed to sell a shipment of steel to D University Construction via written contract. However, they came to an oral agreement with D to pay an increased price. D refuses to pay the higher prices, claiming that there was no consideration for the modification to the original contract and they therefore are subject to the original prices. P argues that their promise to give Ds “a good price” was consideration for Ds paying more and therefore the modifications are in effect. Ct. rules that there is no consideration offered for the modification of the prices in the contract, and therefore D does not have to honor the oral agreement. Modification of an existing contract requires bargaining and consideration.
(1) HYPO: What if this case had been tried in a R§89 or UCC jurisdiction?
(a) A court would likely find that under R§89(a), the modifications were “fair and equitable” because the price hikes were made as a result of economic changes rather than a bad faith attempt by the seller to gouge the buyer. A court could also find that there were grounds for estoppel under R§89(c)…however, that argument would be weaker b/c the seller had notified the buyer that prices might fluctuate with the market.
(b) A court would likely find that under UCC 2-209, the modification did not need to be supported by consideration so long as the court can find that the price increase was made in good faith.
(2) HYPO: What if Gilbert was the largest steel company in Canada and was trying to gouge?
(a) Under both UCC §2-209 and R§89, the court would likely find that there was a bad faith effort to increase the price on the part of the buyer, and therefore the modification is invalid and the original contract must stand.
c) Economic Duress Modifications
i) Rule: (1) improper threat (stench of bad faith); with (2) no reasonable alternative.R§175 – When duress by threat makes a contract voidable

1. If a party’s manifestation of assent is induced by an (1) improper threat by the other party that leaves the victim (2) no reasonable alternative, the contract is voidable by the victim.
2. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.


R§176 – When a threat is improper

1. A threat is improper if
a. What is threatened is a crime or a tort, of the threat itself would be a crime or a tort if it resulted in obtaining property,
b. What is threatened is a criminal prosecution,
c. What is threatened is the use of civil process and the threat is made in bad faith, or
d. The threat is a breach of duty of good faith and fair dealing under a contract with the recipient.
2. A threat is improper if the resulting exchange is not on fair terms, and 
a. The threatened act would harm the recipient and would not significantly benefit the party making the threat,
b. The effectiveness of the the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or
c. What is threatened is otherwise a use of power for illegitimate ends.


ii) Austin Instrument v. Loral Corp. (N.Y. 1971): P Loral won a contract to build radar sets from the Navy and subcontracted out to D Austin for a number of the necessary parts. After P won a second contract, they again received bids from D, but notified D that it would not be buying all of its parts from them. D threatens to stop shipment of from the first contract if it isn’t awarded the second contract, which would make P delinquent in fulfilling its very important first contract. P agrees—b/c they had no other choice—to award D the second contract…and once that contract is finished, sues for damages. Ct. rules that the contract is voidable b/c (1) D deprived P of its free will when it threatened to withhold shipment of the first order, (2) given that P had no other alternatives available. 
(1) This is an economic duress case b/c P is attempting claim damages from a deal that has already been completed. Consideration cannot be applied here b/c there was a done deal (obviously supported by consideration). Lack of consideration is a shield, Duress is a sword.
2) Settlements (Accord and Satisfaction) – an agreement to settle a dispute by means other than the one specified in the original agreement.
a) Rule:
i) TRADITIONAL VIEW – parties need to have consideration in order to create a valid settlement agreement (a horse, a hawk, or a robe)
ii) UCC APPROACH – favors settlement of disputes and will honor consideration (even if flimsy) if it appears to be offered in good faith.
(1) §1-306 — waiver of claims arising out of breach
(2) §2-209 — modifications in sale of goods cases
(3) §3-604 — discharge of obligations on negotiable instruments
(4) §3-311 — payment in full checks
b) TRADITIONAL VIEW – Jole v. Bredbenner (Ore. 1989): P Jole is the landlord of D Bredbenner. Ds cannot pay their rent due to unemployment and talk to P about a repayment schedule, which P drafts. When Ds announce they are moving out of state, P sues for the full value of the arrearage and atty’s fees. D’s claim that they do not need to comply w/ the original rent agreement b/c there was a binding modification in the repayment agreement. Ct. rules that b/c there is no consideration for the modification of the contract, the repayment modification is non-binding. Both parties must, therefore, comply with the original rent agreement.
c) UCC APPROACH – Mathis v. St. Alexis Hospital (Ohio 1994): P Mathis were the children of a woman who they believe died because of medical malpractice. D hospital signs a settlement agreement with P that P shouldn’t sue for negligence in exchange for P not suing them for atty fees under a rule that allows people to collect for frivolous lawsuits. P attempts to sue again, claiming that the agreement not to sue was not a valid contract b/c of a lack of consideration. P claims that there was no consideration b/c D wouldn’t be able to collect for a frivolous lawsuit so their forbearance wouldn’t count as consideration. Ct. rules that D’s forbearance should count as long as they had a good faith belief that they had a valid claim, which they did. Promise to forbear pursuit of a legal claim can be valid consideration when the promisor has a good faith belief in the validity of the claim.
i) Note that the UCC tends to favor out-of-court settlement of disputes, so the courts are looking for any sign that there was consideration so long as it was made in good faith.
d) PAYMENT IN FULL CHECKS
i) Rule: UCC §3-311 (Article 3 if for Negotiable Instruments, like checks)UCC §3-311 Accord and Satisfaction by Use of Instrument

For “payment in full” check to work we need:
1. Good faith — pure heart, empty head test
2. Bona Fide Dispute [re: amount of claim being unliquidated (uncertain)]
3. Conspicuous indication that check is offered in full satisfaction of claim (payment in full)
4. Claimant cashes the check


ii) Holley v. Holley (Idaho 1996): P Joan Holley and D John Holley renegotiated their alimony agreement such that D could pay in installments. D misses the final deadline and asks P to calculate the remaining debt. P and D squabble over the amount of the late fees, but in the end D agrees to pay the amount. D sends P a check with “Paid in Full” written on it. P crosses out the language and cashes it. P then sues D for the full amount of the original alimony deal. Ct. rules that P cannot claim for the value of the original alimony deal b/c she negated her claim to it when she renegotiated the remaining debt, and when she cashed the “Paid in Full” check. In order for a “paid in full” check to be valid: (1) check must be written in good faith; (2) there must be a bona fide dispute about the amount owed; (3) P must have cashed the check; (4) the check must have been conspicuously marked as “Paid in Full.” UCC §3-311

[bookmark: V]V. TERMS OF THE CONTRACT
1) Rule: What are the terms of the contract and how do you determine them?What are the terms of the contract? How do you determine them? 
(based on UCC §1-303)

1. Express terms
a. The express terms as set down in the original agreement (written or oral).
2. Course of performance – Actions speak louder than words.
a. If the performance under the agreement differs from the express terms of the contract, the terms established through performance may constitute a waiver or modification of the express terms
3. Course of dealing
a. If previous transactions are sufficient to establish a “common basis of understanding” the conduct of the parties, then that conduct may become part of the terms of the contract.
4. Trade usage
5. Other implied terms (e.g., good faith obligation)



2) EXPRESS TERMS
a) DEFINITE AND CERTAIN – Abrams v. Illinois College of Podiatric Medicine (Ill. 1977): P Abrams was a student at D Illinois College of Pediatric Medicine who struggled for two semesters, receiving failing grades despite efforts by the college to lessen the course load. D informed P that he was being dismissed for poor academic performance, and P sues claiming that the college breached an oral contract that they would do “everything to assist him.” Ct. rules that the oral promise was insufficiently certain and definite, and therefore does not constitute an offer that can be accepted. B/c there was no offer, there can be no valid contract and D must prevail.
3) COURSE OF PERFORMANCE -- If the performance under the agreement differs from the express terms of the contract, the terms established through performance may constitute a waiver or modification of the express terms
a) Payne v. Sunnyside Community Hospital (Wash. 1995): P Payne was terminated by her employer D Sunnyside Community Hospital. P files a wrongful termination suit, claiming that D did not comply with its Progressive Discipline Policy published in the employee handbook. D claims that it didn’t need to comply with that policy b/c there is a disclaimer on the first page of the handbook which says that D reserves the right to change the policy at any time. However, Ct. rules (1) that the policy and the disclaimer are inconsistent; and (2) practices at the hospital suggest that D did comply with the employment disciplinary policy in the past.  B/c there was a chance the P could reasonably rely on the policy rather than on the disclaimer, the course of performance decides the term of the contract.
4) EXPRESS WARRANTIES
a) Rule: UCC §2-313
i) Question: is the seller’s statement about the (1) quality of the product and (2) is it part of the basis of the bargain?
UCC §2-313(1) Express Warranties

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise. MUST BE DEFINITE!
(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.
(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

b) Carpenter v. Chrysler Corporation (Mo. Ct. App. 1993): P Carpenter purchased a car from D CPW Chrysler Dealership. The car salesman said that the car would be reliable, but the car went in for multiple repairs in the months following the purchase and P refused to make the car payments. P sues for breach of contract under UCC 2-313(a) claiming that D made false misrepresentations. Ct. rules that there was an “express warranty” formed b/c P relied on the information that the salesman gave to him at the time of the purchase, and the information became part of the reason P decided to enter into the contract.
5) PUFFING – slick-talk 
a) Rule: UCC 2-313(2): A statement of “mere opinion” of the quality of the goods or the “value” of the price is not going to constitute an express warranty.
b) Scheirman v. Coulter (Ok. 1980): P Coulter bought a cookware set from D Scheirman. At the time of the sale, D said that P Coulter would be unable to get the cookware at a better price b/c the distributor did not sell the pots to retail stores. After P bought the pots, she saw them at a local store for $300 cheaper, and sued D for the difference in price under UCC §2-313. Ct. ruled that the claim by D that the pots would not come at a better price was mere puffing. Moreover, they do not constitute an express warranty b/c the comment was not about the character or quality of the goods, but rather the price.
6) INCHOATE CONTRACTS – Agreements to Agree — parties will make promises as part of preliminary negotiations not intended to be binding until further agreement is reached between the parties.
a) Rule:
Inchoate Contracts

1. Have the parties agreed on enough terms for the court to enforce an agreement?
2. Which terms are left open?
3. How easy or appropriate is it for the court to fill any gaps?
4. Are parties acting in good faith?


		
R§27 -- 33
“terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy."


UCC §2-204(3)

—Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have (1) intended to make a contract and (2) there is a reasonably certain basis for giving an appropriate remedy.

UCC §2-305 – Open Price Terms (where the parties agree on price)
—“the parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case, the price is a reasonable price at the time of delivery if:
a. Nothing is said as to price
b. The price is left to be agreed by the parties and they fail to agree; or
c. The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded

b) TOO INDEFINITE – Cottonwood Mall Co v. Sine (Utah 1988): P Cottonwood Mall took over as lessor to D Sine, a bowling alley operator. D claims that P’s predecessor made an oral agreement with him that the lease on the bowling alley property would be extended past the previous 20-year lease and that D took over the lease and make $10-20k in improvements relying on that promise. Ct. rules that b/c the terms of the alleged oral agreement with the previous lessor were not definite enough (esp. re: length and price of the rental), the contract is not enforceable.
c) COURTS CAN SET PRICE – Berrey v. Jeffcoat (Ak. 1990): P Berrey is the owner of restaurant in a building owned by D Jeffcoat. The original lease agreement allowed for a year-on-year renewal. P becomes delinquent on payments after an apparent dispute with Ds over the upkeep of the building. Still, P notifies D that he intends to renew, which D rejects. Ct. rules that the lease renewal agreement remains in force (1) if P was justified in refusing to pay his rent; and (2) that the court may set the rent rate if the parties cannot agree on it…and that they didn’t need to agree upon it beforehand.
d) PROMISSORY ESTOPPEL CLAIMS -- Hoffman v. Red Owl Stores, Inc. (Wisc. 1965): P Hoffman was the owner of a bakery and sought to expand his business by becoming a franchisee of D Red Owl Stores. P purchased a smaller grocery store in order to prepare himself for becoming a grocery store franchisee w/ D. During negotiations to sell the franchise, D’s agent told P to sell his bakery and the grocery store to secure the deal. The rent prices were also raised on 3 occasions. D shut down the negotiations after P said that he could not secure a gift—rather than a loan—from his father-in-law to help round out his financing. Jury found that P was eligible for the cost of the lost bakery and store under promissory estoppel, but the decision was vacated by the judge who bought D’s claim that the promises were insufficiently definite to support a promissory estoppel claim. On appeal, court ruled that promises to support a claim for promissory estoppel need not be so detailed as to constitute an offer for a binding contract, so long as they are judged to have induced damaging behavior by the P, pursuant to R§90.
e) UNJUST ENRICHMENT – Dursteller v. Dursteller (Idaho 1985): P Dursteller transferred operations of his mink ranch to his brother, D Dursteller. After P moved onto the ranch, P discovered that he needed to buy D’s original interest in a mink food coop, but the parties ultimately disagreed on the price of that coop interest, and D attempted to pull out of the deal. P sues for breach of contract, but the lower court—and this court affirms—that there was no contract b/c key terms were missing from the original agreement. However, the court rules that the parties might still be able to recover under an unjust enrichment theory. Under unjust enrichment, the parties are not entitled to awards that would restore them to the position they were in before the contract, but can recover for any benefits that were unjustly granted and retained so long as both parties performed in good faith.
7) IMPLIED TERMS
a) IMPLIED WARRANTIES
i) Rule:IMPLIED WARRANTIES IN SALES OF GOODS

1) Implied warranty of merchantability — §2-314
a) when you buy a tv, you can reasonably expect that it will not blow up.
2) Implied warranty of fitness for a particular purpose — §2-315
a) when you buy paint for an outdoor fence, the paint shouldn’t run off in the first rain.
3) Implied warranties can be disclaimed in the sales contract §2-316
a) If a seller doesn’t want to give these warranties upon sale of their goods, they can include disclaimers to get rid of their rights.



b) COVENANT OF GOOD FAITH AND FAIR DEALING
i) Rule: “Good Faith” requires act according to reasonable commercial practices that are not designed to cheat the other side“GOOD FAITH” — UCC §1-201(b)(20)

ii) “honesty in fact” — Subjective honesty of the actor
iii) “reasonable commercial standards of fair dealing” — objectively, how is this actor acting in comparison to other actors?

In evaluating, ask yourself...
a) What are the parties trying to accomplish with this deal?
b) Is one of the parties acting in such a way to undermine the “reasonable expectations” of the other side?




c) GOOD FAITH B/C BUSINESS REASONS – Brewster of Lynchburg v. Dial Corp. (4th.Cir 1994): P Brewster is a manufacturer of plastic bottles and they sought a contract w/ D Dial soap company. In the course of the agreements, the parties disagree over whether to include a minimum purchase requirement and leave it out. After the first year contract is in effect, D closes its factory and no longer purchases bottles from P. P sues to enforce the contract, saying that D acted in bad faith in reducing the contract down to zero. Ct. finds that UCC §2-306 (actual quantity can differ from the estimate as long as it’s not unreasonably disproportionate and done in good faith) applies b/c the parties did not agree expressly to a minimum purchase requirement. And then looks to C/L to find that courts do not impose a minimum purchase…they just say that buyers cannot increase their purchases unreasonably. Ct. finds that b/c D had a legitimate business reason for reducing their order (i.e., their factory closed down), that there was no bad faith on their part and therefore they do not need to honor the remainder of the contract.
d) GOOD FAITH/BEST EFFORTS – Third Story Music v. Waits (Cal. 1995): P owns the rights to music made by D Tom Waits. P enters into a distribution deal w/ co-D Warner, and receives up-front royalties as well as a chunk of future sales. In 1993, D receives an offer to include Waits’s songs in a compilation. D Warner OKs the royalty deal, pending D Waits’s permission for them to use the song. D Waits refuses and the compilation CD falls through, leaving P without payment for use of the songs. P sues both Ds for bad faith in execution of the initial licensing agreement. Ct. finds that b/c the licensee had paid the fee upfront and promised future revenue, that it cannot be forced to enter into all possible licensing deals. Rather, the licensee can freely refrain from using the music rights that it acquired through the initial contract. The court is reluctant to change a contract b/c it ended up being bad for P…perhaps they should’ve asked for more to ensure that Waits’s music would be utilized more so that they had a more constant revenue stream.
i) “GOOD FAITH” – In a requirements contract, buyer must not purposefully undermine the contract.
ii) “BEST EFFORTS” – 2-306(2) – may go beyond the “GOOD FAITH” doctrine. Here, P would’ve wanted D to license out the music at all opportunities, more like a “best efforts” approach that goes beyond what the court wants to impose here.
(1) Contrast to Lucy Lady Duff-Gordon, where court imposed a “best efforts” requirement where there was no consideration-backed contract b/c the agreement simply wouldn’t have made sense w/o it. Here, P also got sizeable profits, even if D wasn’t allegedly making “best effort” to market the music.


[bookmark: VI]VI. DEFENSES
1) THE STATUTE OF FRAUDS
a) Rule:STATUTE of FRAUDS — when must a contract be evidenced by a writing?

1. Is the contract "within the Statute of Frauds"? 
a. Marriages
b. contracts more than one Year
c. Land	
d. Executors
e. Goods over $500
f. Sureties
2. Is there a sufficient writing?
a. not is there a contract in writing, but is there some kind of written evidence of it…and do we have enough written evidence?
3. If not a sufficient writing, is there an exception?
a. E.g., Partial Performance, Reliance, etc.


b) Why do we have a Statute of Frauds?
i) Evidentiary Function – we would rather have written evidence of contracts
ii) Cautionary Function – want people to think about it before they enter into significant deals…especially for large sums or long-term contracts
iii) Channeling Function – if you channel the agreement into a written form, that shows that the parties do tend to be bound…since they went through the trouble of having it written down
c) (1) Is the contract within the Statute of Frauds?
i) 1 YEAR RULE – Burton v. Atomic Workers FCU (Idaho 1990): P Burton was a longtime employee at D Atomic Workers FCU, and was terminated after 19 years for poor performance. P sues for breach of contract, saying that there was an express or implied agreement that she would be able to work for the company until she retired at 65. Ct. rules that the agreement needed to be in writing in order to be enforceable. The fact that P could die or quit at any time did not change the fact that the underlying contract was for more than a year w/ regard to Statute of Frauds. Under the Statute of Frauds, contracts that cannot be completed in one year must be put down in writing in order to be enforceable. It doesn’t matter if an event could end the contract within a year’s time.
d) (2) Is there a sufficient writing?
i) Rule:
(1) Writing Requirement – Restatement
(a) Signed by the party to be charged (defendant)
(b) Essential terms with reasonable certainty
(c) May consist of several writings, as long as one is signed and the other clearly relate to the same transaction
(2) Writing Requirement – UCC 2-201(1)
(a) Signed by the party to be charged (or received by merchant who does not object under 2-201(2))
(b) Evidences a contract
(c) Not enforced beyond quantity stated in the writing
ii) Hoffman v. Sun Valley (Idaho 1981): P Hoffman attempts to purchase a tract of land from D Sun Valley Co. The two parties negotiate an oral agreement and P sends a letter with the details to D, who doesn’t sign it. P also sends a $5,000 check with the word “escrow” on it. A few months after the oral agreement, D pulls out of the deal and returns the check. P sues to have force D to honor the contract. Ct. rules that there needs to be a sufficient writing for this land sale under the Statute of Frauds, signed by both parties, including all of the elements listed in the rule above.
(1) IDAHO RULE – Idaho requires that BOTH PARTIES sign any documentation memorializing a contract
(2) RESTATEMENT §135 – only requires the parties being sued (ONE SIDE) to have signed the writing
(a) INCORPORATION BY REFERENCE – A “writing” may actually consist of several writings, as long as one is signed and the other clearly relate to the same transaction (note that the check alone wouldn’t be sufficient)
iii) Exception under: UCC 2-201/2
(1) UCC 2-201(2) – Merchant’s Exception
(a) Between merchants
(b) confirmation sent within reasonable time
(c) satisfies 2-201(1) against sender
(d) party receiving has reason to know its contents
(e) no written notice of objection given within 10 days after receipt
(2) Bazak v. Mast (NY 1989): P was a buyer of textiles from D. P and D came to an oral agreement over the price and quantity of textiles to be purchased, but D failed to send an invoice memorializing the oral agreement. Rather, D asked P to come to D’s office and fax purchase orders from D’s NY office to their Boston offices on P’s stationary (which were actually copies of their boilerplate invoice forms). D doesn’t honor the contract and claims that there was no valid writing under the SoF. Court finds that the purchase orders did constitute a valid writing. Court says that the purchase orders did not need to explicitly mention that it was a confirmation of a prior oral agreement so long as both parties believed them to be so. The court looks to the fact that there were handwritten notations that seem to align with the terms laid out in the oral agreement and that the forms were sent under D’s supervision from their NY offices.
e) (3) Is there an exception to the Statute of Frauds?
i) Admission Exception – UCC 2-201(3)(b)
(1) Otherwise unenforceable writing may be enforced if D admits that there was a contract
ii) Partial Performance – UCC 2-201(3)(c)
(a) if the contract has been performed to some extent, the parties may not be able to deny the existence of a contract because of a lack of a sufficient writing.
(2) Jolley v. Clay (Idaho 1982): D Clay was the executor of his mother’s estate and inherited a tract of land that, through an alleged oral agreement, he agreed to sell to his sister P Jolley. P paid 55% of the property price and tendered the balance to D. P moved onto the property and lived there for 15 years, making improvements and paying property taxes on it. When P decided to pay the balance on the property, D refused to convey the land, claiming that their original oral agreement was invalid because there was no sufficient writing under the Idaho Statute of Frauds. Court finds that even though there was no sufficient writing, the partial performance on the part of P constituted sufficient evidence that there was a valid oral agreement between the parties. Court, therefore, authorizes specific performance, in favor of Ps.
(a) Note that this might not apply to the long-term contract like in the Atomic Workers case (where the 1-year rule is in question)
iii) Reliance – R§139
(1) Rule:
(a) Where a party to an oral agreement misleads another—even innocently—the courts may impose equitable estoppel principles against the transgressing party.
(b) R§139 – Application of R139 will depend on whether or not the court considers the reliance on the oral contract to be “reasonable” (namely, was it an industry standard?) 
(2) Allied Grape v. Bronco Wine (Cal. 1988): P Allied Grape and D Bronco wine entered into an agreement for the sale of grapes. There was a written contract, but the order of a particular kind of grape was done through an oral agreement. At court, P is awarded compensation for the price of all the grapes, but D says that it should be not held liable for the grapes that were included only in the oral argument because they are not in compliance with the statute of frauds. P counters that D should be held liable for the order of the Carnelian grapes because they accepted one part of the order, and that partial performance should validate the oral agreement. Court rules that under UCC 2-201, D would only be liable for the portion of the order that was actually received (the first part of the grape order, rather than the entire Carnelian grape order). However, the court turns to principles of estoppel to say that b/c P relied on the oral agreement and significantly altered their material position because of what was promised, that D can be held liable for the cost of the entire order.
iv) Promissory Fraud
(1) Rule: a party makes a promise to do something with no exception at the time of the promise of keeping the promise
(a) considered a tort — SOF wouldn’t apply because it is a tort and not a contracts case
f) MODIFICATIONS UNDER THE SoF
i) Restatement Approach – if contract is within SOF and modified, then you NEED written evidence of modifications
ii) UCC Approach*
(1) UCC 2-209(3) – you don’t need a written modification so long as one of the parties is not trying to increase the quantity
(2) UCC 2-209(4) – Even if an attempt at modification does not satisfy SOF, it may constitute a WAIVER
(a) Di-Star had a right to require minimum purchases, but if Di-Star gave oral agreement that Wixon can switch to a yearly minimum rather than a monthly one, they may have waived their right.
(3) UCC 2-209(5) – Waiver can be revoked at any time so long as there was no reliance by the other parties.
(a) If there is reliance, that may be grounds for enforcement under promissory estoppel.
iii) Wixon Jewelers v. Di-Star (Minn. 2000): P Wixon Jewelers enters into contract with diamond wholesaler D Di-Star in which P would agree to buy $2,500 monthly in order for the rights to be exclusive seller of diamonds in the region. P fails to make the minimum payments and D begins to sell to other retailers. P sues claiming breach of contract, even though they have not made good on their monthly payments. Instead, P claims that there was an oral modification to their original agreement that they could buy $30,000 worth of diamonds yearly in order to retain their exclusive retail rights. D contends that the modification was not in writing and therefore does not qualify under the SOF. Under UCC rule, court rules in D’s favor, saying that a modification to a contract requires a sufficient writing if it would require a sufficient writing under the SOF were it a standalone contract.
iv) Are “No Oral Modifications” Clauses Enforceable?
(1) Restatement*
(a) Even if the contract says there can be no modifications, there still can be.
(b) NOM clauses are not necessarily going to be held to be valid.
(2) UCC 2-209 (for sale of goods cases):
(a) UCC says NOMs are enforceable unless between a merchant and a non-merchant, in which case the non-merchant is required to sign a separate writing acknowledging that they consent to the NOM.
(b) HOWEVER, 2-209 (4-5) says that the agreement may be considered a waiver enforceable if there is reliance
(3) Wagner v. Graziano (Penn. 1957): P Wagner was a painting subcontractor on a project overseen by D Graziano. The parties entered into an agreement that included a provision that modifications to their contract could only be done in writing. During the course of construction, P is ordered to do work that is not in the contract. P asks D’s superintendent if the additional tasks should be put into writing, but D assures P that they would be paid for the additional work even if their modification to the original agreement was made orally. D later fails to pay, claiming that the modification was not put on paper, and P sues. Under Restatement, court rules that even though the original contract required that all modifications be made in writing, that parol—unwritten—modifications may be allowed so long as there is sufficient evidence that the parties came to an oral agreement to modify the contract.
2) PAROL EVIDENCE RULE – UCC 2-202PAROL EVIDENCE ANALYSIS

1. Do we have a written contract?
2. Is somebody trying to introduce evidence of a prior agreement or contemporaneous oral agreement?
3. Did the parties intend the writing to be the final expression?

If the answers of 1-3 is “yes”, evidence of contradictory prior agreements will be excluded and if the completely integrated, evidence of all prior agreements and contemporaneous oral agreements will be excluded unless an exception to the rule applies


*Partial Integration – Means the parties intend the writing to be the final expression of the terms contained in the writing, but there may be consistent additional terms (i.e. side agreements)

*Complete Integration –  Means the written contract is intended to include absolutely everything with respect to the transaction.  Evidence of all prior agreements or contemporaneous oral agreements should be excluded (unless there is an exception)



Determining Degrees of Integration

1. Detail of the contract
2. Sophistication of the parties
3. Existence of a “merger clause” (i.e. all terms of the agreement are in the writing)
4. Industry practices (do parties leave things out of written contracts?)
5. Is the contract a pre-printed form? (more likely to have side agreements)



a) WWW v. Giancontierri (N.Y. 1990): P WWW Associates entered into a land deal with D Giancontierri. D was embroiled in litigation which bared the immediate sale of his land, so there was a provision added to the original written contract, typewritten on the form, that would have allowed either party to cancel the contract after 6/1/1987 if the litigation had not yet been resolved. On 6/2/1987, D cancels the deal even though P was still interested in buying the property. P sues for specific performance and claims that prior evidence that went into their contract negotiations said that only P would be able to cancel the contract. D claims that any history of the negotiation is immaterial because of parol evidence rule and because D’s right to cancel the contract is plainly stated in the text of the contract. Court rules that external evidence is inadmissible for policy reasons, and says that there is a logical reason that D would also want to allow himself the freedom to get out of the contract.
b) EXCEPTIONS TO PAROL EVIDENCE RULEWhen will evidence of prior agreements or contemporaneous agreements be admitted?

1) Contract not even partially integrated
2) Condition precedent – Scott v. Wall
3) Consistent additional term – Masterson v. Sine
4) Ambiguity – Masterson v. Sine
5) Course of performance, course of dealing, trade usage – Columbia Nitrogen v. Royster
6) Misrepresentation – Keller v. Smith Harvestore
7) Mistake (scrivener’s error) – Thompson v. Estate of Coffield



i) Conditions Precedent to the existence of a Contract – R§217
(1) Rule: Parol evidence is admissible to show that a written instrument is not to become a binding obligation except upon the happening of a certain event. (B/c contract is then not fully integrated.)
(2) Scott v. Wall (Wash. 1989): P Scott and D Wall entered into a written agreement for the purchase of a restaurant, which included a provision that the agreement would be contingent on whether D could secure a lease for the property. P made an oral promise to D that the agreement would be void if P was unable to secure the lease, and the two parties signed. When D failed to secure the lease, P sued to enforce the original contract, claiming that the oral agreement between the parties was inadmissible under the Parol Evidence Rule. Court found that because the original written agreement was not fully integrated—the contingency made the contract incomplete—the parol evidence of the oral agreement was admissible because it fleshed out the details of the agreement, and because the parol evidence did not contradict the original written agreement.
ii) Consistent Additional Terms & Ambiguities
(1) Rule: Courts rarely bar evidence under the p.e.r. UNLESS IT CONTRADICTS THE WRITING—additional info or terms explaining ambiguous contracts are almost always allowed in.
(a) UCC: Generally, information will be allowed in unless it was certain that the parties would’ve put the information in writing and purposefully left it out. Rejection of the “plain-meaning rule,” where we accept language at face value.
(2) Masterson v. Sine (Cal. 1968): P’s husband conveyed a piece of real property to D Sine, P’s sister-in-law, that included an option for P’s husband to buy back the land within the subsequent decade. P’s husband goes into bankruptcy, and P (the wife) and the court-appointed bankruptcy trustee attempt to exercise the option to buy back the property in order to settle bankruptcy debts. However, D claims that it does not have to honor the option because there was a collateral agreement between P’s husband at the time of the original land grant that the option was not transferable to anyone outside of their family. Court finds that because there was no full integration of the option portion of the written agreement, that extrinsic evidence may be brought in to help flesh out the agreement. Court also allows the evidence because it seems “natural” that the parties would have made a separate agreement to keep the land in the family.
iii) Trade Usage & Course of Dealing – UCC 2-202(a)
(1) Rule: Trade usage data admissible to explain or supplement the written contract, unless carefully negated.  UCC 2-202(a) & UCC 1-303
(2) Columbia Nitrogen v. Royster (4th Cir. 1971): P Royster and D Columbia entered into a contract where D agreed to buy a minimum of 31k tons of phosphate from P annually for 3 years. D failed to do so because of falling market value, and P sued for breach of contract. D claims industry custom as a defense, saying that the industry practice is to alter the minimum purchase requirement based on market conditions. Court sides with D, saying that, barring any express language excluding industry practice or the adjustment due to market conditions, that D can legitimately claim industry standards or course of dealing to justify a purchase below the agreed upon minimum value.
iv) Misrepresentation – R§196
(1) Rule: Parol Evidence Rule does not bar evidence of torts (like fraud).
(2) Smith v. Harvestore (Co. 1991): P Keller purchased a grain silo from D Smith Harvestore on the assurance that the grain silos would preserve the proteins in the grain and make extra protein supplements to feed cattle unnecessary. There is a written contract w/ (1) a fully integrated merger provision and (2) a clause disclaiming any reliance claims on potential warranties. When cattle die, P sues for negligent misrepresentation. Court rules (1) that merger clause does not preclude claims of negligent misrepresentation based on tort law; and (2) that the disclaimer clause needed to bar negligence claims in order to be effective here.
v) Mistake / Scrivener’s Error
(1) Rule: To obtain reformation, party must show:
(a) (1) instrument representing an antecedent agreement; 
(b) (2) mutual mistake OR mistake by one party and inequitable behavior by the other; &
(c) (3) proof of elements by “clear and convincing” evidence.
(2) Thompson v. Estate of Coffield (Ok. 1995): P Thompson purchased a tract of land from D Coffield, which included reservations for D for validly recorded coal leases on the property. Prior to the sale, D had made unrecorded coal leases and believed that D retained all rights to those unrecorded leases at the time of the sale. P sues to collect royalties from those unrecorded leases, but D counter-sues (1) for inclusion of parol evidence and (2) reformation of the contract under equity principles. Court rules that the parol evidence rule does not apply here because they are contradictory. However, in D’s request to reform the contract to bring it into compliance with the “actual” terms of the deed at the time of the purchase, the court is going to allow extrinsic evidence in order to help determine if there was an actual mistake in the written deed.
3) MISUNDERSTANDING – R§20Misunderstanding Analysis

1) Plaintiff has burden of proof to show defendant knew or had reason to know of Plaintiff's meaning (and that plaintiff did not know or have reason to know of Defendant's meaning)
2) Analysis is largely objective
3) Court will use parol evidence, course of performance, course of dealing and trade usage to resolve ambiguities
4) Courts will use rules of construction and interpretation – for example, contra proferentum (ambiguous contract is construed against the maker)

a) Frigaliment v. BNS (S.D.N.Y. 1960): P Frigaliment purchased “chicken” from D BNS, and sued for breach of contract b/c they believed that the chicken that was delivered was substandard. P claims that industry standards meant the “chicken” were broilers/friers rather than the stewing chicken that they received; D claims that “chicken” could mean any kind of chicken and produces industry evidence of ambiguity in the term. Court sides w/ D, saying that the misunderstanding was grounded in objective fact and that P failed to show that D had actual knowledge or should’ve had actual knowledge of what kind of meat the term “chicken” actually referred to.
b) Toy Yoda Problem: See class notes.
4) MISTAKEFactors Relevant to Mistake Analysis

1) Magnitude of mistake (materiality)
2) What does the contract say?
3) Sophistication of party seeking relief
4) Business practices (return privilege?)
5) Is party seeking relief in good faith?
6) To what extent has other party reasonably relied on the contract?
7) Was party seeking relief gambling (e.g. “Storage Wars”)?
8) Reasonable people can disagree on whether relief should be granted!


a) Mutual Mistake – R§154
i) Rule: 3-Prong Test
(1) Mutual mistake regarding basic assumption
(2) Material
(a) Party must also show that the imbalance is so severe that it is not fair to uphold the contract.
(3) Party trying to avoid contract must NOT have assumed the risk of the mistake – R§157
(a) Risk is assumed when it is allocated to buyer by agreement of the parties
(b) Risk is also determined by the court based on whether it is “reasonable” in the circumstances to assign the risk
ii) Reilly v. Richards (Ohio 1994): P Buyer purchased a tract of land from D Seller and intended to build a house on the property. The parties later found out that because some of the property lay in a floodplain, that the house could not be constructed. P sued for rescission of the contract under the theory of Misunderstanding of Material Fact. D claims that P was negligent in failing to discover the floodplain prior to the contract and during the 60-day grace period allowed for in the contract. Court finds (1) that there was an actual mutual mistake about the nature of the property; and (2) that P was not negligent because the floodplain was undiscoverable. Contract rescission is valid.
iii) Woyma v. Ciolek (Ohio 1983): P Woyma was rear-ended in a car accident with D Ciolek, who was drunk. P did not show any signs of injury in the week after the accident and signed a settlement agreement w/ D’s insurance company that she would waive any future claims for known or unknown injuries. P later develops a serious back injury as a result of the accident and attempts to sue for damages, setting aside the signed agreement. P claims that the release was based on mutual mistake. Although the court recognizes that the language of the written agreement should preclude P from suing for injuries that are discovered subsequent to signing, court says that it has the power to set aside such agreements for reasons of equity. Court finds that the trial court correctly set aside the release b/c there was no negotiation for the sum that P would receive to relinquish all future injury claims and there was no mention of the potential for future injury.
b) Unilateral Mistake: When you can’t convince the court that both parties were mistaken.
i) Rule: 4-Prong Test:
(1) Mistake by one party regarding basic assumption
(2) Material
(3) Non-mistaken party had reason to know of the mistake or enforcement of the contract would be unconscionable
(4) No risk assumption by mistaken party (R.2d 154)
ii) Donovan v. RRL Corp. (Cal. 2001): P Donovan saw an ad in the newspaper for a Jaguar and went to D RRL’s dealership to check it out. P expresses that he wants to buy the car at the advertised price, but D discovers that, through a clerical error, the advertised price is actually 32% lower than the market value. D refuses to sell the car at the advertised price. P sues under Vehicle Code section 11713.1(e) which makes it unlawful for a dealer not to sell a car at the advertised price. Court finds that the rescission is valid because the evidence establishes that (1) D made a mistake on a basic assumption (2) that had a material effect on D; (3) that D did not bear the risk of the mistake because they did not act in bad faith despite violating Vehicle Code; and (4) that enforcement would be unconscionable and inequitable.
c) Breach of Warranty v. Mistake
i) Breach of Warranty = Breach of Contract, BUT Mistake ≠ Breach of Contract
(1) When there’s a mistake, adversely affected party may rescind the contract, but may not impose damages
ii) Airplane Engine Hypo – See notes
5) IMPRACTICABILITY – UCC 2-615Impracticability Test – The Fertilizer Happens Defense

1) Impracticable performance
a) Not just where it’s impossible to perform, but where it would be unreasonably onerous to do so…courts are very reluctant to grant relief
2) Caused by an event the non-occurrence of which was a basic assumption on which the contract was made
3) Event not caused by fault of the party seeking excuse
4) Party seeking excuse did not assume the risk
a) Is there anything in the contract suggesting that the parties were assuming the risk?
b) If there is no language to that effect, is there some kind of implied assumption of risk?

c) 

a) Mishara v. Transit-Mixed Concrete (Mass. 1974): P Mishara contracted w/ D Transit-Mixed for the sale and delivery of concrete to a worksite. A labor dispute led to a worker strike on the job site, which made delivery of the concrete difficult, and D didn’t execute on the contract. P sued for breach, and attempted to claim damages amounting to the price difference between the contracted concrete and the concrete they were forced to buy from other sources. Court rules that the contract was voidable under the doctrine of impracticability because (1) performance was impracticable given the strike conditions; and (2) the contract was not made under the assumption that the strike was possible.
b) Sunflower Electric v. Tomlinson (Kansas 1981): P Sunflower Electric is an electric utility that contracted w/ D Tomlinson, a natural gas extractor, for a set volume of natural gas over 4 years. P and D each agreed to construct portions of a pipelines to a nearby oil field. D never delivered the volume of gas b/c there proved to not be enough in the gas fields. P sues for breach of contract, but D claims contract is unenforceable b/c impracticable. Court rules that D will not be excused from his contractual obligations here b/c (1) he had reason to know that the impracticability would emerge and (2) he assumed the risk of the impracticability because he had “superior knowledge” of the risks involved in gas mining. 
i) Force Majeure Clauses – Parties may write a clause in that would excuse non-performance the case of an “Act of God.” Though that is likely not applicable here because the lack of gas reserves was not an “act of God” that happened after the contract was formed, but an existing natural condition.
c) FRUSTRATION OF PURPOSE
i) Rule:
(1) Substantial frustration of principle purpose of contract caused by an event
(2) Non-occurrence of the event is a basic assumption on which the contract was made
(3) No fault of the party seeking excuse
(4) No assumption of risk by party seeking excuse
ii) Chase Precast v. Paonessa (Mass. 1991): D Chase is a manufacturer of concrete highway barriers and entered into D Paonessa, who had won a govt contract to pave a highway. After community protest, govt reduced order of concrete medians thus forcing D to reduce the quantity named in the original contract. P sued for loss of expected profits. Applying the 3-prong Frustration Test, court finds that P was not responsible for the frustrating intervening act (the govt reduction in concrete medians). However, P had reason to know that there was a risk that the order could have been reduced by the govt, and in failing to include an explicit minimum order amount in the original contract was assuming the risk that the purpose of the contract would be frustrated.
(1) Equity Considerations – Court was probably more amenable to D here b/c P had received payment for the barriers it had already produced, and in not having to produce the additional ordered barriers, P remained in the position they were in before the contract was signed. Not fair to order Expectation Damages.
6) UNCONSCIONABILITY – UCC 2-302Unconscionability Analysis – UCC 2-302

a) Purpose:  Prevent oppression and unfair surprise.  2-302, comment 1
b) Procedural element:  Problem in bargaining process, lack of meaningful choice, disparity in sophistication between parties, legalese, deceptive sales practice
c) Substantive element:  Terms unreasonably favorable to one party.  “So extreme as to appear unconscionable according to the business practices at the time and place.”  Corbin
d) Determination:  By court, at the time the contract was made

a) Rule:
i) 1) Is there an adhesion contract?
ii) 2) Is it enforceable? Not if it isn’t within the reasonable expectations of the ‘weaker’ party or is unduly oppressive/unfair.
b) Graham v. Scissor-Tail Inc. (Cal. 1981): P Graham was a concert promoter who entered into a contract to promote concerts with D Scissor-Tail, a musician. P signed a form contract w/ D prepared by the musicians union which included an arbitration provision under which the union would appoint an arbitrator to resolve any disputes that arose. P sues D for breach of contract over a dispute over costs, and court orders them into arbitration during which the union-appointed arbitrator rules against P. P sues to have the arbitration decision vacated. Court finds (1) that the arbitration agreement is a Contract of Adhesion and says it would normally be enforceable, but (2) the contract’s provision requiring the parties to arbitrate under a non-neutral arbitrator is unconscionable. Therefore, court orders the parties back into arbitration w/ a neutral party.
c) Williams v. Walker-Thomas Furniture (DC Cir. 1965): P Walker-Thomas sold a stereo to D Williams under a payment plan contract that tied payment for the stereo to all of D's prior purchases. When D fails to make payments, P brings action to repossess all P’s purchases dating back 8 years. D claims that the contract should be voided on grounds of unconscionability. Court rules that the courts has the ability to void contracts on the basis of unconscionably where, e.g., there was no meaningful choice or there is an imbalance in the bargaining power of the parties. Court says that there has not been enough investigation into the facts of the case to make a determination of unconscionability and remands for further finding of fact.


V. REMEDIES
1) SPECIFIC PERFORMANCE – AT EQUITYPrerequisites for Specific Performance

a) When will the court order a party to perform its promises?
b) Inadequate legal remedy:  damages don’t do the job (hard to measure, defendant can’t pay, damages not compensable with money)
c) Administratively feasible:  courts don’t like to compel and supervise performance, terms must be certain


a) Real Estate Contracts
i) Severson v. Elberon Elevator (Iowa 1977): P Severson entered into an alleged oral agreement with D Elberon to purchase a grain silo, but D refused to honor the contract b/c D claimed that important details of the deal were left out. P sues for specific performance, but D argues that P has not established that they have no remedy at law so the equitable remedy shouldn’t be made available to them. Courts rule that specific performance is a valid remedy for real estate, and that’s especially true in this case b/c of the “unique and special nature” of the grain silo land.
ii) Petry v. Tanglwood Lakes (Penn. 1987): P Petry purchased a home in a development on the belief that D developer would construct a lake there. When a community association dispute leads to an injunction against the construction of the lake, P sues (1) for specific performance of the lake’s construction; and (2) to enjoin the litigation that barred the lake. Court rules that although interest in real estate may give rise to the need for an equitable remedy, P does not have a direct interest in the real estate. Thus, the court must balance whether a legal remedy is less burdensome for all parties and for the courts. Finding that ordering construction of the lake would be overly burdensome to the overseeing court and the community association, court orders legal remedy over specific performance.
b) Construction Contracts
i) Goldblatt Bros v. Addison Green Meadows (Ill. 1972): P Goldblatt leased land in a department store in a mall owned by D Addison Green. Included in the lease agreement was a promise by D to (1) pave an unsightly barren tract of land for parking, (2) provide 1000 additional parking spaces, and (3) provide a rear access road. Court finds that there is evidence supporting irreparable and ongoing harm in D’s failure to pave the parking lot and rear access road, and therefore orders specific performance on those claims. Court declines to order specific performance for the completion of 1000 parking spaces, however, because there does not appear to be sufficient damages given that the lot is never full anyway.
(1) Balancing the Hardships: When a court is looking to come up with an equitable solution, they will balance the hardships placed on both of the parties.
c) Employment Contracts / Non-compete Clauses
i) Nassau Sports v. Peters (S.D.N.Y. 1972): P Nassau Sports is the owner of a new NHL team that recruited D Peters from the Boston Bruins. Included in the contract agreement was that D Peters could be enjoined from playing for another team during the term of the contract. D Peters received a better offer from D NY Raiders, a team in a rival league, and attempted to jump ship. P successfully sues to enjoin P from playing for the other team for the duration of the NHL contract. Court finds that D may be enjoined from going to the other team under established law, if he is considered a “skilled player,” which both Ds admit that Peters is.
(1) R§137 – Courts will be reluctant to issue the injunction when that leaves the employee without other alternatives to make a living, or insert the employee into a hostile work environment
ii) Rogers v. Runfola (Ohio 1991): P Rogers and P Marrone were court reporters who were trained by and worked for D Runfola. Ps asked for declaratory judgment to determine whether their employment contract with D, which included a strict non-competition agreement that barred them from practicing in the county for 2 years and skimming off D’s customers indefinitely, was valid. Court weighs the equities and attempts to strike a balance such that neither party is unreasonably burdened by the clause. In a rewritten agreement, court finds that Ps should be enjoined from working in the city for 1 year and should be enjoined from directly soliciting D’s clients for 2 years. Court is reluctant to issue the injunction b/c Ps are in a very limited field and will not really be able to work if the contract is enforced (per R§137).
(1) Blue Pencil Provision: If a covenant is overly broad, the court may limit it to the extent that the court thinks is reasonable
d) EQUITABLE DEFENSESTypes of Equitable Defenses:

1) Balance of Hardships – Goldblatt v. Addison
2) Unfairness – Brandolino v. Lindsay
3) Unclean Hands – Schartz v. DRB&M
4) Laches – Schartz v. DRB&M
5) 

i) Unfairness
(1) Brandolino v. Lindsay (Ct. App. Cal. 1969): P Brandolino entered into a contract to buy land from D Lindsay. D realizes that the price of the land is $25k less than fair market value and does not make good on his promise. D claims that he shouldn’t be forced to go through with the contract because it is fundamentally unfair. However, the court finds justification in enforcing the deal even though there may have not been sufficient consideration, in part, because there was a bad faith effort on the part of D not to go through with the promised agreement.
ii) Unclean Hands / Laches
(1) Definitions:
(a) “Unclean Hands” -- party seeking equity must be acting equitably
(b) Laches – unreasonable delay in asserting rights resulting in prejudice to other party
(2) Schartz v. DRB&M Real Estate (Ct. App. Cal. 1969): P Schwartz and others are business-owners suing D DRB&M Real Estate for specific performance of a restrictive covenant after D built a Taco Tico restaurant over the boundary line set down in a land sale agreement. D does not dispute the fact that it has broken the covenant, but alleges that the restrictive covent is not enforceable using the defense of laches—that P knew that D was breaking the covenant during the construction phase and still did nothing to stop it—and unclean hands b/c P had also violated the rule. Court finds that it has the power to order specific performance so long as the remedy is not inequitable. Court also finds that the alleged laches are not substantial enough to prevent it for reasons of equity from issuing an injunction. Two Ps found to have “unclean hands” are, however, barred from recovery by the court.
2) MONETARY DAMAGES – AT LAWTypes of MONETARY DAMAGES

1) RELIANCE Damages: Worsening of condition b/c of breach
2) RESTITUTION Damages: Make breaching party disgorge any benefit that has been received
3) EXPECTATION Damages: Put injured party in the position it would’ve held if contract had been performed. (R§137)


a) [image: ]Sullivan v. O’Connor (Cal. Ct. App. 1969): P Sullivan contracted with D O’Connor for nose surgery. P ends up going through an extra procedure and ends up with a nose that looks way worse than she had expected. P sues for damages, claiming breach of contract. Court finds that P is able to recover damages for (1) her out-of-pocket expenses, (2) worsening of her condition, and (3) pain and suffering for the unexpected additional surgery. Calculating damages:
i) Rule: R§347: P generally has a right to expectation damages, subject to the limitations in §§350-53
b) Gruber v. S-M News (S.D.N.Y. 1954): P Gruber is a greeting card manufacturer which contracted with D SM News for distribution of its products with a projected sale of 90,000 card sets. D ends up selling far fewer than its projected amount, and P sues for breach of contract b/c D did not exercise the “reasonable diligence” required of it in the original contract. Court finds that D did not in fact exercise reasonable diligence, then discusses possible ways of developing an amount for damages. Court considers Expectancy calculation, but finds that it would be too difficult to determine exactly how much P would’ve made through the deal had D performed. Instead, the court relies on RELIANCE and calculates the damage by looking at P’s out-of-pocket expenses minus any potential losses that they would’ve faced if the cards hadn’t sold well, as D alleges. Court finds that D didn’t meet its burden to show that the cards would not have sold well, and therefore P is eligible to be compensated for its full out-of-pocket expenses.
c) Anticipatory Breach / Repudiation:
i) Definition:
(1) Before time to perform, party says “I’m not going to perform” or takes steps that make it clear that it won’t be able to perform
(2) Example: in a contract to sell a house in June, seller sells the house to somebody else in March
ii) Rule: Time to measure value in event of anticipatory breach is the specified time of performance under the contract.
iii) Bachewicz v. American Nat’l Bank (Ill. Ct. App. 1984): P B&B Investments made an offer to buy a Lake Michigan apartment building from D Statesman for $1.8 million. D accepted the offer, but failed to convey the property b/c of a dispute between co-Ds. D later sells the property to a third party for $600k more than P’s offer. P sues for breach of contract. Court articulates the rule that the damage award is equal to the promised price in the contract minus the value of the property at the time of the breach. Here, the time of breach is calculated to be the date at which the property was originally scheduled to be conferred to P. Court finds that the trial court erred in calculating damages b/c they used the price at the date of the sale to the third-party rather than the price at the time of the breach. Therefore, there is insufficient evidence to calculate the true damages, which means the court can only award nominal damages to P.
iv) Greguhn v. Mutual of Omaha (Utah 1969): P Greguhn bought a worker’s insurance plan from D Mutual of Omaha and tried to cash in when he got hurt on the job. D stopped payments after a doctor’s report revealed that his injury may have stemmed from a preexisting condition. Court said that the lower court’s award of past and future damages was an error. Rather, court said that P could only recover for accrued but unpaid insurance money and ordered D to continue payments to P until he either recovered or died.
(1) Rule: When suing for payments that are to due to him/her, P can only recover only for installments accrued and unpaid, rather than future unpaid payments.
d) LIMITATIONS on Monetary Damages:
i) Rule:
(1) Generally, no emotional distress damages.  R.2d 353
(2) No punitive damages (need a tort). R.2d 355
(3) Damages must be reasonably certain.  R.2d 352
(4) **Damages must be reasonable foreseeable as a probable consequence of breach at time contract is made.   R.2d 351 — Hadley v. Baxendale; NARPC v. United Bank
(5) Damages may be limited to avoid disproportionate compensation.  R.2d 351
(6) Mitigation R.2d 350 – Shirley MacClaine Problem
(7) “Economic Waste”  R.2d 348 – Maricopa County
(8) Prejudgment interest (generally only for liquidated sums)  R.2d 354
(9) No attorney’s fees unless contract calls for them (e.g. Cal.Civil Code 1717)
ii) Foreseeability
(1) Hadley v. Baxendale (Alaska 1984): P is owner of a mill that had their only crank shaft break. P hires a company to repair the broken shaft but the company says that the old shaft must be delivered to their factory while the new shaft is being made. P only has one shaft, so it shuts down operations while the shaft is being transported and repaired. P hires D courier company to transport the shaft to and from the manufacturer, but due to D’s negligence the shaft gets delayed. P sues for lost profits during the delay. Court finds that P cannot collect for lost profits b/c (1) loss of profits is not a foreseeable harm from breach of contract; and (2) P did not communicate the potential of that harm to D.
(2) Native Alaska Reclamation v. United Bank Alaska (Alaska 1984): P NARPC entered into a loan with D to acquire airplanes from a Japanese company. The loan was incredibly risky given that collateral in other countries is not worth very much. After the contract is signed, D pulls out of the loan. P is unable to find replacement financing b/c the deal was so risky to begin with. Court finds that D can be held liable for reliance, mitigation and expectancy damages b/c it was foreseeable that P would not be able to find alternative financing and that their entire project would sink if D breached.
iii) Mitigation
(1) Shirley MacClaine Problem – See notes from Lecture 15
(a) Rule: Lost Volume –
(i) people can do more than one thing at the same time
(ii) would/could the injured party do both jobs? so you can’t necessarily subtract mitigation damages if the party could’ve done both the cancelled role and the mitigation role at the same time.
iv) Economic Waste
(1) Rule: R§348 - Reasonable cost will be awarded so long as the cost is not clearly disproportionate to the probable loss in value to the injured party
(2) County of Maricopa v. Walsh & Oberg Architects (Ariz. 1972): P County hired D Walsh to construct a concrete slab over a parking structure, which would be landscaped over. Concrete slab begins to leak due to D’s negligence. P sues to have D replace the concrete slab at a price of $350k, but also suggests an alternative fix that costs $150k. Court finds that b/c there is a cheaper alternative, that it will order D to make the cheaper fix for reasons of economic efficiency since P will generally be placed in the same condition with the lesser award.
e) ALTERNATE PERFORMANCE / LIQUIDATED DAMAGE CLAUSES
(1) Definition:
(a) Under the Efficient Breach Theory of contract, courts will allow parties to write in plans for alternate performance or liquidated damages in cases where contracts are unable to be fulfilled.
(b) However, contracts may not include PENALTIES for nonperformance.
(2) Alternate Performance Test: 
(a) When you see text in a contract that says: Perform or pay money
(b) Ask yourself: Does it represent an alternate performance/liquidated damages, or a penalty?
(i) Penalty — paying more money than is actually caused by the breach — amount not linked to the potential loss from breach
(c) Does it offer a realistic/rational choice? Or is it like "pay or be boiled in in oil"?
(i) R 356 & UCC 2-718
(3) Ridgley v. Topa Thrift and Loan (Cal. 1972): P Ridgley is a home developer. P’s construction loans were coming due but P didn’t have buyers lined up, so P got a bridge loan from D Topa. D drafted a contract which included a prepayment provision, which was then amended. The amended provision said that P would not have to pay a prepayment fee if P decided to pay the balance of the loan early, so long as P had made timely payments previously. P wishes to get out of the loan early, but because P had missed two payments in the past, D assesses a $130k prepayment fee pursuant to the amended provision. Court finds that the prepayment provision, b/c contingent on P making all his payments on time, is not enforceable b/c it is actually a late-payment in disguise (something the law does not allow), especially given that the value owed has no bearing on the actual loss in interest caused by the late payments.
(4) Blank v. Borden (Cal. 1974): P Blank is a mortgage broker who signed a contract w/ D Borden to list her home. In the contract is a provision that P will either receive 6% commission on the sale, or, if P should choose to withdraw her home from the market, that D will be required to pay P 6% of the home’s market value. P withdraws from the market and D sues to collect his 6% pursuant to the contract provision. Court finds that the contract provision is valid b/c both parties negotiated freely before writing it into the contract, the provision preserved D’s ability to choose whether or not to leave the contract, and the amount of the fee was not so large as to appear punitive.
(5) Schrenko v. Regnate (Mass. 1989): P-Buyer enters into a house sale agreement w/ D-Seller, which includes a liquidated damages clause. When P breaches, D sends a letter to P saying that it is going to keep the deposit, and assess additional damages for costs incurred. D ends up selling the home to a third party for more money than they would’ve gotten from P in the first place. P sues, claiming that the Liquidated Damages Clause constitutes a penalty and is therefore unenforceable. Court finds that the clause is reasonable, however it strikes down D’s attempts to collect additional damages on top of what was included in the original agreement (b/c those, as normal damages, are then waived away on equity principles since D didn’t actually suffer harm from P’s breach.)
(a) Rule: Contract damages are intended to compensate the party not in breach for losses, and, if he clearly suffers no loss, the forfeiture of the deposit may be regarded as a penalty.

VI. PERFORMANCE
1) Promise, Condition or both? [image: ../../../Desktop/Screen%20Shot%202016-03-29%20at%208.24.41%20AM.pn]
a) Promise v. Condition:
i) Promise:  Action for breach possible, termination and rescission if breach material
ii) Condition:  Termination or possibly rescission if unjust enrichment
iii) Both promise & condition:  termination and possibly rescission, cause of action for breach
b) Interpreting AMBIGUOUS LANGUAGE
i) Test:
(1) Which interpretation avoids forfeiture?
(2) Is it within the power of the party to perform?
(a) E.g., you can’t require someone to get financing, b/c that’s w/in the power of a bank to grant…not the applying party
(3) There is a preference for saying something is a promise rather than a condition if the party can perform, keeps the deal alive (contract can more likely be terminated if we say something is a condition)
(a) Courts prefer to keep deals alive b/c it avoids forfeiture

2) MATERIAL BREACH? FAILED CONDITION? Analysis
a) OPTION 1: Is there a PROMISE?
i) Were PROMISES Independent or Dependent?
(1)  INDEPENDENT PROMISES – Promisor must perform even if other side in breach.
(2) DEPENDENT PROMISES – Promisor does not have to perform if other side is in breach.
ii) Analysis:
(1) Has there been a breach (a promise not kept)?
(2) Is the breach material?  R.2d 241
(a) If breach IS NOT material, injured party cannot terminate or rescind.  May sue for damages, perhaps setoff or demand adequate assurance.  Maybe sue for specific performance if appropriate (legal remedy inadequate).
(b) If breach IS material and no cure, party may terminate and possibly rescind the contract.
iii) Q2: IS THERE MATERIAL BREACH?
(1) Rule (from R§241): In determining a “material breach,” court will consider: 
(i) Extent to which injured party will be deprived of expected benefit; 
(ii) Extent to which the injured party can be reasonably compensated; 
(iii) Extent to which the party failing to perform will be harmed by a forfeiture; 
(iv) Likelihood that that party failing to perform will cure the failure; AND 
(v) Extent to which party failing to perform acted in bad faith 
(2) Jacob & Youngs v. Kent (N.Y. 1921): P Jacob & Youngs were hired by P Kent to build a home. The construction contract included a provision that a certain brand of pipes be used. P ends up using the wrong pipes and D says that he will not pay until the pipes are ripped out and replaced. P refuses to do the allegedly burdensome replacement and instead files suit for breach of contract. Court finds that b/c of the minuscule nature of the breach and b/c the breach appeared to be a mistake, the court will hold the contract enforceable and will not order a forfeiture.
(a) Doctrine of Substantial Completion – We don’t need precise completion according to the strict letter of the contract, but there should be substantial completion
(3) Walker & Co. v. Harrison (Mich. 1957): P Walker enters into a lease agreement for a neon sign with D Harrison, including a provision that P will agree to maintain the sign. A month after the sign is installed, someone throws a tomato at the sign and D notices that there is rusting and cobwebs on the sign, and asks P to clean it. When P doesn’t clean the sign, D says he will not pay the lease on the sign. P sues for breach of contract. Court finds that P’s failure to upkeep the sign was not material enough to constitute a material breach, so P is still owed the lease money.

b) OPTION 2: Is there an EXPRESS CONDITION to perform?
i) Definition:  Event not certain to occur which must occur or be excused before performance becomes due (Rule §224)
ii) Analysis:
(1) Is there an express condition to performance?
(2) Has the conditional event occurred?
(3) If not, is it excused?  
(a) Basis for excuse: Waiver or Forfeiture
iii) CONSEQUENCES:
(1) Party whose performance was conditional may refuse to perform until conditional event occurs or is excused and may terminate or possibly rescind if event doesn’t occur or isn’t excused within time indicated by contract.
iv) Haymore v. Levinson (Utah 1958): P Haymore entered into an agreement to build a home for D Levinson, with $30,000 paid up front and $3,000 in escrow w/ an express condition that the payment would only be released upon “satisfactory completion” of the home. P completes work, but D refuses to release the escrow funds, claiming that the work was not satisfactory. P sues, claiming that it had fulfilled its obligations under the contract and that the “satisfactory completion” clause was unfairly subjective. Court rules that for building contracts, it will apply an objective standard for satisfactory completion based on mechanical/structural completion of a project. Here, it appears that P completed the project in line with the accepted local standards, so there is satisfactory completion. Court also allows for a minor amount in set-off for unsatisfactory work.
v) ARD Dr. Pepper Bottling v. Dr. Pepper (5th Cir. 1953): P Ard Dr. Pepper entered into a bottling licensing agreement w/ D Dr. Pepper, which includes a clause that D can terminate the contract at any time should it find that P is not meeting its standards. D decides to terminate the contract b/c (1) P failed to expend on advertising; (2) P’s water was contaminated; and (3) P’s building was inadequately maintained. P sues for breach of contract, and claims that the contract provision is void. Court finds (1) that is reasonable for D to want to enforce the termination clause b/c its important to D to protect the integrity of its products by policing its manufacturers; and (2) that D did not display ill-will in wanting to terminate the contract with P.
vi) No Forfeiture –Burger King v. Family Dining (E.D. Pa. 1977): P Burger King and D Family Dining entered into a franchise agreement in which D would have 90-year exclusive franchise rights to the BK brand in two counties in PA. D falls slightly behind schedule in building the restaurants, but the delay is excused by P. However, P eventually changes management and when D falls behind schedule a second time, P seeks to terminate the conditional agreement. In a declaratory judgment, the court finds that the condition will not be enforced on equity grounds b/c (1) P did not require strict compliance from the beginning and therefore waived that right; and (2) the termination would result in a 76 year forfeiture for D in comparison with very minimal loss of profits for P.
vii) No Waiver – American Continental v. Ranier Construction (Ariz. 1980): D American Continental contracted with P Ranier Construction to build a building. D had paid for 90% of the building, but refused to pay the final 10%, claiming that P did not construct the building in a workmanlike fashion. P sues for the final payment and wins a jury reward. On appeal, court finds that P breached the contract b/c it failed to get a Certificate of Final Payment from an architect certifying that it had met quality standards. P claims that the provision should be considered waived b/c both parties had waived past provisions re: deadlines and change order. Court finds that simply b/c past provisions non related to payments had been waived, that does not mean the quality provision has been waived. Therefore, P breached the contract.
3) REMEDIES FOR MATERIAL BREACH
a) Options of Remedies when there is a breach:
i) Old school: (strict view) Once you’ve chosen your remedy, can’t change mind.
(1) Woodruff: Court found that there was a termination, so there cannot be a rescission whereby parties can enforce atty payments.
ii) Modern Rule, Question of prejudice: Not bound, unless other party is prejudiced.
(1) E.g., If someone elected an option of remedy then changes the option after other party has relied, ct. will enforce the original election.Options Available Upon Breach or Failure of Condition
b) Terminate
c) Terminate & sue for damages
d) Rescind
e) Set off
f) Perform and sue
g) Demand adequate assurance
h) Sue for specific performance


i) TERMINATE/RESCIND
i) Termination v. Rescission:
(1) TERMINATION
(a) Discharge any further obligations at the point of the termination.
(b) Injured parties may yet sue for damages accrued up to that point.
(2) RESCISSION
(a) BOTH parties consent to having the contract voided; OR where one party breaches and the other pulls out of the contract.
(b) Whatever benefit has been conferred must be returned.
(c) Puts you in a place where it’s as if the contract never happened.
ii) Woodruff v. McClellan (Wash. 1980): P Woodruff enters into an earnest money agreement with D McClellan to buy D’s home. P ends up refusing to tender the money or sign the deed b/c D’s home has a leak, even though the agreement was specifically on an as-is basis and the price had been reduced b/c of the plumbing problems. P sues to recover the earnest money, but loses on Motion to Dismiss. D countersues to collect attorney’s fees pursuant to a clause in the agreement that the loser must pay the winner’s fees. App. Ct. finds that the fees clause is invalid b/c D had rescinded the offer. However, the SC finds that there was no rescission because neither party had agreed to it, nor did D indicate intent to rescind. Therefore, the clause stands and P must pay D’s fees.
j) SET-OFF
i) Rule: Non-breaching party will pay what they promised to pay MINUS the equivalent costs of what the breaching party was supposed to do but didn't.
(1) E.g., Contract price = $500 & Damage caused by breach = $50 // Amount owed = $450 (500-50)
k) DEMAND FOR ADEQUATE ASSURANCE
i) Rule: When it is unclear that whether the other party will be able to perform, the other party is allowed to request an assurance of adequate performance.
ii) Suspension of Performance – Romig v. De Vallance (Hawaii 1981): D De Vallance entered into a sale agreement to purchase P Romig’s home on an installment plan. During the course of the payments, D notified P of multiple construction and title defects (house encroaches on the neighbor’s property and probably has a messy title). D suspends payments until P begins to address these problems. P sues for breach of contract b/c D stopped the payments. D claims that it was justified in suspending payments b/c it knew that P couldn’t fulfill its contract obligations. Analogizing to UCC 2–609 and 2-610, court finds that D would be justified in suspending payments if (1) there was reasonable evidence for the insecurity; (2) if P failed to provide assurance of due process when asked for by D; and (3) if such refusal to provide assurance represented breach. Court remands for finding of fact on those 3 issues.
4) ANTICIPATORY BREACH
a) Anticipatory Breach Analysis:
i) Words: Unequivocal statement repudiating a material duty
ii) Conduct: “Definite and unequivocal manifestation of intention that the party will not render the promised performance.”
iii) Can a repudiation be retracted?
(1) Repudiation can be retracted unless 
(a) the injured party has materially changed his position b/c of reliance on the repudiation; OR 
(b) has indicated to the other party that the rescission will be final. (R§256)
b) Stonecipher v. Pillatsch (Ill. App. Ct. 1975): P entered into an agreement to buy D’s home, with a date of possession set for July 1. D contacts P to notify him that the house cannot be transferred until August 1, at which point P says he wants to renounce the contract for anticipatory breach. P sues to recover $1,000 in earnest money since the deal is now called off, while D claims that P cannot renounce the contract b/c there was no manifestation of anticipatory breach. Court rules that there was a clear and unequivocal manifestation by D that he would not perform, and P was therefore justified in renouncing the contract. The contract has been rescinded and D must return the earnest money.
5) RESCISSION
a) General Rule: Rescission and restitution are available upon material breach (R§241).
b) Exceptions:
i) Legal remedy adequate* (no longer required under Restatement)
ii) Inability to restore status quo
iii) Delay
c) Ennis v. Interstate Distributors (Tex. Ct. App. 1980): P Interstate hired D Ennis as its president, and D signed a non-compete agreement at the time he was hired that barred him from competing against P for three years after any termination from the company. During his employment and after his termination, D repeatedly solicited business from P’s competitors in clear violation of the agreement. P sues to have the contract rescinded and the consideration repaid to it for material breach. Court finds that the egregious breach of the contract was material and that there is no way to restore the status quo, and orders D to repay the consideration—30% of company stock—back to P as a matter of equity.
d) DELAY AS BAR TO RESCISSION
i) Rule:
(1) UCC 2-607 — delay in rejection/rescission of the contract because of breach will bar any remedy for the breach
(2) Policy: the longer the performance goes on, the harder it will be to determine whether there was a breach or not, especially w/ goods b/c they depreciate so quickly
(3) Look at the “reasonableness” of the delay — if the delay was to exploit the other parties, then it won’t be allowed; if it is to mitigate damages from the breach…then maybe courts will be more forgiving
ii) Snyder v. Rhoads (Or. App. Ct. 1980): D purchased 2 dry cleaning businesses from P, based on allegedly fraudulent numbers showing that the businesses were profitable. D finds out after the purchase that the businesses are actually less profitable than he thought, but continues to retain the properties and operate the businesses. D is eventually forced to close down the businesses, and P reclaims them through a security agreement in the contract. P sues for the remainder of the contract costs, claiming breach. D attempts to rescind the contract on the basis of fraud. Court finds that b/c D delayed his fraud claim, he has waived his right to rescind the contract. However, since D has affirmed the contract, D still has the right to assert his fraud claim and collect damages for the fraud against P.
6) DIVISIBLE CONTRACTS
a) General Rules:
i) Each side has made more than one promise — can we pair up consideration for each side of the promise?
ii) Can promises be apportioned so that pairs are properly regarded as agreed equivalents?  R§240
(1) If so, each set of promises should be considered separately – failure to perform under one set does not excuse performance under the other.
(2) If there is a material breach on one set of promises, try to unwind the contract to determine damages for that one portion.
b) Cases:
i) Siemens v. Thompson (Ill. App. Ct. 1973): P Siemans and D Thompson enter into a 2-part employment agreement: (1) P will buy up to 49% of company stock at a reduced price; and (2) P will be employed by D’s company. D ends up falling behind on salary payments, and P sues to terminate the contract. D countersues, claiming that the stock purchase provision is separate and that P is still required to comply with that provision. Court rules based on the evidence that the two provisions are indivisible, and that b/c there was a substantial breach by D, P is able to terminate the entire contract.
ii) Rudman v. Cowles: Plaintiff promises to sell company, promises to provide services.  Defendant promises to give stock, promises to pay for services.
7) Right to restitution
a) BREACHING PARTY’S RIGHT TO RESTITUTION (R§374)
i) Rule:
(1) “Job 1”:  Give injured party benefit of the bargain (make sure it is in position it would have been in but for breach)
(2) “Job 2”:  Allow breaching party to recover any benefit conferred in excess of damages caused by breach.
(3) Breaching party never recovers anything more than contract price – damage caused by breach
ii) Kutzin v. Pirnie (N.J. 1991): P Kutzin and D Pirnie enter into a contract for the sale of a home with a $36,000 deposit. D pulls out of the sale, but claims that he is still entitled to restitution of the deposit b/c both parties breached an attorney-review provision in the contract. Court finds that while P is entitled to collect damages caused by D’s breach, D is still entitled to restitution for the deposit in excess of the damages in order to avoid unjust enrichment of P.
b) INJURED PARTY’S RIGHT TO RESTITUTION
i) FORMULA: 
(1) Loss In Value - Cost Avoided By Not Having To Perform = Damages Payable By Breaching Party
ii) Rules – Split of Authority:
(1) Restatement of Contracts:
(a) Under R§373(1), injured party may get more in restitution than the contract price
(i) If there is work left to be done, injured party can recover more than the contract price
(b) Under R§373(2), if there is nothing left but for the breaching party to pay the money, then P won’t be able recover more than the contract money
(2) Restatement of Restitution:
(a) Recovery capped at the Contract price, even if the injured party has put in more goods/services than stated in the contract.
iii) Mobil Oil Production v. US (U.S. 2000): P Mobil Oil enters into a lease agreement with the govt and pays $156 million. The lease is contingent on whether P can get further govt approval to drill off the coast of NC. However, P ultimately fails to gain the approval. P sues for breach, saying that the denial of the approval constitutes a repudiation on the part of D US. But D claims that there can be no damages here b/c the contract was contingent upon the approval of the drilling rights. Rather, Court finds that P is entitled to restitution for the $156million paid to enter into the contract.
8) EXECUTORY ACCORDS
a) Rules:
i) Executory Accord: Party may sue under original contract if executory accord not performed.
ii) Substitute Contract: Party may only sue under the substitute contract (old contract is superseded and void).
iii) Novation: Third party substituted for one of the original contracts in a substitute contract
b) Bradshaw v. Burningham (Utah 1982): P is a well-driller that contracts to build a well for D, at a cost of $35/foot or $50/hour if the diggers hit hard rock. After digging on the first well is halted b/c they crews hit a piece of underground steel, parties renegotiate the contract, with D agreeing to pay P $6,300 for work under the original contract and the cost of drilling a second well. P sues claiming that they should be paid the $50/hour for work done when they hit the steel. Court finds that P is only entitled to the $6,300 agreed upon in the Compromise Agreement b/c it was a Modification of the contract, therefore discharging any conflicting terms of the original contract. The compromise agreement was not an Accord, in which D would’ve been held to the terms of the original contract if the terms of the accord had not been met.

9) UCC REMEDIES FOR BREACH
a) UCC v. Common Law Terms
i) “Termination"
(1) Common Law: Termination (ending the contract)
(2) UCC: Termination (no breach); Cancellation (breach)
ii) “Rescission"
(1) Common Law: Rescission (unwinding the contract)
(2) UCC: Revocation of Acceptance (for buyer); Reclamation of Goods (for seller)
iii) UCC rejects the doctrine of election of remedies, UCC 2-703
iv) UCC adopts expectation measure of damages and follows “efficient breach theory” (no punitive damages) UCC 1-305.
b) Contractual Limitations on Remedies under UCC
i) Liquidated damages clauses are permitted, same rule as under Restatement (i.e. must be reasonable, not punitive). 2-718
ii) May limit consequential damages as long as not unconscionable.  2-719(3)
iii) Contract may limit remedy of buyer to “repair or replace”, as long as remedy doesn’t fail.  2-719(2)
c) UCC RULES: BUYER’S REMEDIES
i) DELIVERY to Buyer
(1) Non-conforming Goods Delivered in ONE INSTALLMENT
(a) Buyer has reasonable opportunity to inspect
(b) If the goods do not conform (“perfect tender rule”), the Buyer may reject the goods if it does so within a reasonable time
(i) Note that there may be cases in which some nonconformity will be accepted — e.g., understanding in contract or in trade usage that some of the oranges will be damaged
(c) Failure to properly reject goods constitutes acceptance, triggers obligation of buyer to pay the price (buyer may, however, be able to recover damages)
(i) Acceptance and payment is not Waiver of accepting damages
(d) Buyer normally required to hold goods with reasonable care for seller to pick them up (sometimes merchant buyers are required to re-sell perishable items under 2-603)
(2) Non-conforming Goods Delivered in MULTIPLE-INSTALLMENTS
(a) TEST
(i) Do we have an installment contract?  2-612(1)
(ii) No more “perfect tender rule”
(iii) Does breach substantially impair value of installment and can it be cured?
(iv) Does breach substantially impair value of entire contract?
1. “Substantial impairment” in this context is objective, commentators suggest it is like material breach
2. Defining “Substantial Impairment”
a. How important is the installment to the whole, say, if the two computers are meant to work together?
ii) When BUYER ACCEPTS:
(1) Use of goods after rejection or revocation of acceptance
(a) Act “inconsistent with seller’s ownership” constitutes acceptance.  2-606(1)(c)
(b) Some courts will permit “reasonable use”.  
(i) McCullough v. Bill Swad Chrysler: Consumer buyer purchases a car b/c she needs it to go to work. Seller is not being cooperative in remedying the flaw. There is a flaw in the car, but the buyer has no reasonable choice but to use the car to get to work. Court says that they will still allow rejection of the car even though she has used the car — b/c the use after the appearance of the flaw was reasonable. In a way, reasonable use may be a way to mitigate damages — b/c if Buyer were forced to park her car and leave it there, then the damages (loss of income, etc.) would continue to grow.
(2) Revocation of Acceptance (2-608)
(a) Buyer may revoke if undiscovered defect causes “substantial impairment in value” to the buyer (subjective test).
(b) Buyer may also revoke of seller unable to cure a defect noted at time of acceptance that causes substantial impairment in value
(i) In analysis, first try to argue that there was no acceptance. If court finds there was an acceptance, attempt to argue that it can be revoked.
(3) Damages if buyer accepts the goods
(a) Section 2-714(2): Value as warranted MINUS value as accepted
(b) Under 2-715(2): Consequential damages may include (1) loss resulting from the needs of the Buyer that the Seller had reason to know and which could’ve been prevented at the time of contracting; and (2) injury to person or property caused by the breach in warranty.
iii) When BUYER DOESN’T ACCEPT (includes revocation and non-delivery):
(1) 2 Choices:
(a) COVER: Buyer may purchase substitute computer and recover damages under 2-712, OR 
(b) NO COVER: Buyer may choose not to purchase substitute goods and sue for damages under 2-713
(2) COVER – Buyer’s damages under 2-712
(a) Applies if buyer has made a reasonable substitute purchase in good faith without unreasonable delay (“cover”)
(b) Price of substitute good = $1000; K price = $750; Damages due to delay in making substitute purchase (e.g. hiring extra personnel to process data by hand) = $2000
(c) Total recovery = ($1000 - $750) +2000 = $2250
(3) NO COVER – Buyer’s damages under 2-713
(a) Applies only if Buyer does not cover
(i) Market price at time buyer learns of breach = $900
(ii) Contract price = $750
(iii) Consequential damages = $2000
1. Should consequential damages be awarded? Court may find it unreasonable that the Buyer didn’t “cover,” thereby driving up the consequential damage amount.
(iv) $900 - $750 + awardable consequential damages
iv) When SELLER REPUDIATES (2-723):
(a) Formula: K price MINUS market price
(b) 3 Options for calculating MP:
(i) Measure MP at the time of repudiation;
(ii) Measure MP at a “commercially reasonable time"
(iii) Measure MP at the time of performance
1. If the case comes to trial before the time for performance, use the time when the Buyer learned of the repudiation.
v) Opportunity for CURE:  UCC 2-508
(1) Available upon seasonable notice if time for performance has not lapsed.
(2) Available upon seasonable notice if seller had reasonable grounds to believe goods would be acceptable, with or without money allowance.  Seller has further reasonable time.
(3) Available if contract limits remedy to “repair or replace defective parts.”
(4) To cure, seller must make “a conforming tender.”  Repair allowed for minor defects.  Major defects may require a new product (“shaken faith” in that Chrysler working).
(5) Available if goods rejected.  
d) UCC RULES: SELLER’S REMEDIES
i) When BUYER DEFAULTS on payments:
(1) UCC Rejects the Doctrine of Election of Remedies — Seller could do all or some of the options listed in 2-703.
(2) Buyer doesn’t have the opportunity to “cure” late payments b/c they couldn’t have had reasonable grounds to believe that their behavior was acceptable. (But cf. Seller who is generally able to cure b/c they thought that conforming goods initially had been sent)
ii) When SELLER RESELLS defaulted goods (2-706):
(1) Resale can be by private sale or public sale (auction).
(a) If private sale, reasonable notice must be given to buyer of seller's intent to resell.
(b) If public sale, reasonable notice must be given to buyer of time and place of sale unless goods are perishable or threaten to decline in value speedily.
(2) All aspects of the sale must be commercially reasonable.
(3) If Seller does not follow procedures of 2-706, may recover under 2-708(1) (contract/market differential)
iii) When SELLER CAN’T RESELL
(1) Seller’s Action for K Price (2-709)
(a) Goods accepted or goods damaged within commercially reasonable time after risk of loss passed to buyer
(b) Goods that cannot be resold at reasonable price with reasonable effort (like this problem)
iv) DAMAGES calculations:
(1) Choose ONE:
(a) Resale (2-706):  
(i) Contract price (3000) – Resale price (2500) + incidental damages – expenses saved
(b) Contract/Market (2-708(1)):  
(i) Contract price (3000) – market price (2000) + incidental damages – expenses saved
(c) Notes:
(i) Seller allowed to recover under 2-708(1) if it resold for more than the market price, but not if Resale price exceeds the contract price.
(ii) Note that seller does not get consequential damages under 2-710 (compare to 2-715).
(2) LOST PROFITS
(a) Lost profits remedy 2-708(2) applies to:
(i) Volume Seller
1. If you can prove that you’re a volume seller and that you therefore would’ve been able to sell the boat to someone else had the original buyer not made the purchase agreement which they later breached, then the court will find that you as seller should be entitled to recover for the lost profit on the conferred good. (This was not a resale of the good, but a lost sale.)
(ii) Middle person who has not procured the good (broker)
(iii) Components manufacturer with incomplete good
(b) How do we calculate lost profits:
(i) Keep in mind Code policy: Want to put injured party in position it would have if contract had been performed. 1-305
(ii) How much revenue was lost – How much cost was saved because of breach?

IX. THIRD-PARTY BENEFICIARIES
1) General Rule: Third-parties cannot sue unless in direct privity with promisor
a) EXCEPT where there are THIRD PARTY BENECIARIES
2) ANALYSIS:
a) Is there an INTENDED OR INCIDENTAL third-party beneficiary?
i) Does language of contract indicate purpose of giving third person benefit?
ii) Does performance of promise satisfy monetary obligation of promisee to beneficiary?
iii) Is it reasonable and likely that third-party beneficiary will rely on promise?
iv) Will recognition of beneficiary as intended prevent multiple actions?
v) Would anyone other than third party be interested in enforcing the promise?
vi) Is a governmental entity the promisor?
b) If INTENDED  CAN SUE // If INCIDENTAL  CANNOT SUE
3) Case Examples:
a) Exercycle of Michigan v. Wayson (7th Cir. 1965): Exercycle of NY is a bike manufacturer that enters into separate distribution contracts with P Exercycle of MI and D Wayson. Each distributors is bound by a territorial exclusivity clause in their contract which prohibits sale outside of their region, for the benefit of their fellow distributors. D sells 123 bikes in P’s territory, and P sues for lost profits associated with the breach of contract between Exercycle of NY and D. Court finds that b/c the exclusive distribution clause was meant to protect third-party distributors like P, P is able to collect for damages as a third-party for breach of contract.
b) Uhl v. City of Sioux City (Ct. App. IA 1992): D Sioux City enters into an agreement w/ Iowa State to construct a road linking interstates just outside of the city. P Uhl owns a parcel of land that would be bisected by the road, and collects $200k in condemnation hearings. Included in the agreement is a provision that D will build a small road under a bridge along P’s property. When D fails to construct that bridge, P sues as a third-party, and attempts to claim damages saying that the road was intended to benefit them. Court finds that P cannot collect damages b/c the road was not intended by the promisee (the state) to benefit P in particular, but the general population.
4) UCC Remedies for Third-Parties
[image: ]
a) General Rule: Third-parties cannot sue unless in direct privity with promisor
i) PRIVITY SUMMARY
(1) Most courts don’t require privity in personal injury or property damage cases
(2) Most courts don’t require privity in express warranty cases if buyer relied on the warranty
(3) Courts generally require privity in cases of breach of implied warranty where the damage is economic (Professional Lens Plan case)
(4) UCC 2-318 specifically allows actions by certain plaintiffs, does not exclude actions by others (not even enacted in California).
b) Policy Reasons
i) Manufacturer doesn't know what retailer told buyer.
ii) Manufacturer loses control of goods once in hands of retailer.
iii) Manufacturer does not receive full purchase price.
iv) Manufacturer does not know buyer's purpose in use of goods.
v) How can Manufacturer disclaim or limit warranties?
vi) To whom should notice of defect be given?
vii) How do we measure the statute of limitations?
viii) What is the proper choice of law?
c) Case Examples:
i) Berry v. GD Searle: Injured third-party birth control user can sue the manufacturer for Breach of Warranty of Merchantability, though the birth control user was only in privity with the Retailer.
(1) Rule: Can generally sue up the chain of command for Breach of Merchantability.
ii) Professional Lens v. Polaris: Lack of privity can be a defense against third-party claims for breach of contract. This is driven by the public policy that protecting against personal injury (as in Berry above) demands greater need to allow non-privies to sue under contract law, especially when the Torts SoL has run.
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Value of nose promised = 15

Value of nose before =5

Value of nose after = 4

Pain & suffering fromops 1 &2 =3
P& S fromop#3=2

Doctor’s fee = 1
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Court = (5-4) + 2 + 1 (13,500)
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