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Mutual Assent
· “Contract” – Promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
· Rest. §17 With limited exception, formation of K requires a bargain (an agreement to exchange promises or to exchange a promise for a performance or to exchange performances) in which there is a manifestation of mutual assent to the exchange and a consideration.
· “Mutual Assent”
1. Parties must evidence intention to be bound by the terms of the agreement.
a. Writing, orally, through conduct.
b. Inquiry into whether there is mutual assent in an objective one.  
Ray v. Eurice – Construction company didn’t read updated specs on a contract, signed building K and FHA forms.  Found out later it was altered and rejected the existence of K due to not mutually assenting to the additional terms.  Court found that a sophisticated construction company would read and understand their Ks.  K exists.  
· It is a joke?  Courts look to past dealings, and whether reasonable person would expect a K to be upheld in the circumstance.
	K: I will sell you car
F: I will buy car.
(mutual assent)
	K: I will sell him my car
F: I will buy his car.
(no mutual assent)
	K: I will sell you car (but I don’t mean it)
F: I will buy car!
(mutual assent, doesn’t matter K’s thought)
	K: I will sell you car (but I don’t mean it)
F: I will buy car! (I know he doesn’t mean it)
(no K, F knows)


Offer and Acceptance in Bilateral Contracts/Contract Formation
· “Offer” – Manifestation of willingness to enter into a bargain so made as to justify to another person in understanding that his assent to that bargain is invited and will conclude it.  
· “Acceptance” – Manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.  
Normile v. Miller – P wanted to buy house from D, submitted offer with deadline for acceptance (tactic to prompt them to accept quickly).  D submitted counteroffer, that was signed by D, ready for P’s acceptance.  During P’s deliberations, house was sold to another.  
· Is there a K?  No, D’s counteroffer was a rejection of original offer.
· Is deadline part of counteroffer? No. 
· Was counteroffer an option K? No.  
· Could P accept counteroffer?  No because it was revoked upon sale of the house.
· Rest §26 Termination of Offeree’s Power of Acceptance 
· (1) Non-occurrence of any condition of acceptance under offer’s terms. 
· (2) Death/incapacity of offeror/offeree [stated in K or a “reasonable time”]
· (3) Rejection by offeree 
· (4) Lapse of Time 
· (5) Counteroffer [becomes the new offeror, unless stated that counteroffer doesn’t terminate original] (a) Qualified/conditional “acceptance” (b) Acceptance w/ modification request (would be an acceptance) (c) Inquiry (would be acceptance) 
· (6) Revocation by offeror (a) Direct communication by offeror (b) Indirection communication that’s reliable
Longernan v. Scolnik -  Ad for Joshua Tree land was answered by P and the parties sent letters back and forth.  D advised P to hurry and accepted the possibility of $ being put into escrow account.  Was sold to another.  
· No K was formed, because ad was just an invitation for offers, not an offer.  Letters sent were not offers, they were just answering questions and doesn’t show D’s intent to be bound.  
Rest. §26 Preliminary Negotiations: Manifestation of willingness to enter into a bargain is not an offer. (ads, price quotes, invitation of bids or offers)

Izadi v. Machado – P attempts to buy vehicle from D under vague terms from a newspaper ad. 
· Court finds that, objectively, an offer was made.  Court looks at the whole of the offer and may disregard fine print.  Despite logic, this established policy stand against bait-and-switch tactics.  
Mailbox Rule – Revocations and rejections are effective upon receipt.  Acceptances are effective on dispatch.  What if you change your mind?
1. Rejection followed by acceptance
a. Horserace: rejection effective if it gets there first; acceptance effective if it gets there first.
2. Acceptance followed by rejection: Acceptance effective unless:
a. Rejection gets there first; AND
b. Offeror relies on the rejection
Option K Created by Part Performance or Tender
1. Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created when the offeree beings the invited performance or tenders a beginning of it.
2. The offeror’s duty of performance under an option K so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  
Time when Acceptance Takes Effect
1. When offeree puts out acceptance in a manner invited by the offer, without regard to whether it ever reaches the offeror; but
2. An acceptance under an option K is not operative until received by the offeror.
Peterson v. Pattberg – D makes an offer for P to pay off his mortgage for a reduced amount if he arrives and pays within a certain date, creating a unilateral K.  Upon delivering payment, P is informed by D that his mortgage has been sold to a 3rd party and that he would have to pay the full amount to this person.  
· Court finds that this was a unilateral K that was revoked by D’s non-acceptance of payment.  “Performance” of K wasn’t delivery of the money, it was acceptance of the money, which D made impossible.  
· Dissent says D shouldn’t benefit from a failure of a condition caused solely by D’s actions.
Rest. 32 Invitation of Promise or Performance?
· In case of doubt if offer is interpreted as inviting performance or promise to perform; offeree chooses.  
Rest. 45 Option K Created by Part Performance (New Rule)
· Where an offer is accepted by rendering performance, the option K is created when offeree begins the invited performance.
Cook v. Coldwell Banker/Laiben – P was a real estate agent, who was working towards obtaining bonuses through sales performance.  Boss changed the date of the payouts from the end of the year until March the following year; stating that employees must be employed there at that time to receive bonuses.  P left employment at the end of the year and was denied her bonus. 
· Court finds that once a unilateral K has been formed, the offeror cannot revoked when “substantial performance” has been made.  Her high performance is evidence of such a substantial performance.  

Postponed Bargaining “Agreement to Agree” / “Formal Contract Contemplated”
Walker v. Keith – P entered into 10-year lease with D lessor with option to renew for additional 10 years but didn’t set rental amount, which was to be agreed upon at the point of renewal based on market conditions at that time.  P opted to renew, but the parties couldn’t reach an agreement.  Trial court enforced the option and set it’s own discretionary rent amount.
· Court found that the option provision is too vague to enforce.  There must be a sort of clearly established method for determining new amount (mediation, fixed calculation).  
· Finds this provision a “non-agreement” and are not willing to enforce.  
· “Agreement to agree” are not valid.
UCC2-204(3) – Even if a term(s) are left open on a contract for sale, it doesn’t fail for indefiniteness if parties intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
· Gap fillers can apply when an otherwise valid K doesn’t have a term.
· Price of Goods
· Quantity
· Mode, place and time of delivery
· Time and place for payment
UCC2-305 – Open price term agreements
· “Open price term” will not prevent formation if parties intend to be bound.
· In that case, court may enforce a “reasonable price.”
· If one party has power to fix price, she must do so in good faith.
· If parties DO NOT INTEND TO BE BOUND unless price be fixed, there is no K and court won’t fix (Walker)
Quake v. American Airlines – P awarded general contract bid for airport construction.  Letter of intent was sent indicating that a formal K was being prepared.  After preparing to begin work, P abruptly terminated relationship with contractor.  Letter of intent had a cancellation clause.
· Despite writing with cancellation clause, court found that letter was ambiguous, therefore parol evidence was allowed to be presented.  
Rest. 27 – Existence of a K where written memorial is contemplated: 
· Manifestations of assent in preparation of a formal written contract are sufficient, but circumstances may show that the agreements are preliminary and therefore no K.  
Rest. 33 – Certainty
· Even if intended as an offer, cannot form K unless terms of K are reasonably certain.
· Terms are reasonably certain if they provide a basis for determining a breach AND for giving appropriate remedy.

Consideration
Hammer v. Sidway – Uncle promised nephew $5000 to not drink, smoke, gamble until 21st birthday.  Died before paying out.  Estate argued that there was no “consideration” given by nephew.  
· Court found that abstaining from these activities was enough to form consideration.  Consideration may be a right or profit; but also may be a detriment or loss.  
Pennsy v. American Ash – Where supplier of paving materials gave materials free of charge to subcontractor to use.  Ended up being faulty and whole job had to be re-done.  Was there consideration given as to enforce a K against the supplier of the faulty materials?
· Detriment suffered isn’t enough to find a K, the detriment must be bargained for
· Here, P assuming detriment was the same detriment it bargained for in relieving the supply company of the cost of disposing the material.  
· Though there were not formal negotiations the promise of giving out free material induced the detriment of disposing of it, and the disposal of the material induced the promise to give it out for free, therefore a K exists.  
Rest. 71 – Requirement for Exchange
· To constitute consideration, performance or return promise must be bargained for.
· A performance or return promise is bargained for it is sought by the promisor in exchanged for her promise and given by the promisee in exchange for that promise.
Dougherty v. Salt - K not valid between nephew and aunt because there was value received on behalf of the aunt, who just loved her nephew and wanted to give him $.  There was no K here.
· “If promisor merely intends to make a gift upon the performance of a condition, the promise is gratuitous and is not consideration.”  (“I will give you basket of fruit if you come and pick it up.” 
Batsakis v. Demotsis – Knowing that D was in dire circumstances in Greece lent $25 worth of Greek money in exchange for $2000 later on.  
· D claims that consideration wasn’t adequate and K should be voided.
· Court disagrees.  Inadequacy of consideration isn’t enough to void a K.  D got exactly what he bargained and contracted for.  Without fraud or duress, K was valid.  
Rest. 79 Adequacy of Consideration
· If consideration is established no further gain or detriment is required 
· Equivalence not required.
Sham or Nominal Consideration
· Mere pretense of a bargain does not suffice
· “Gross inadequacy” may signal issue with fraud, mistake, duress, influence, etc.

Application of Consideration Doctrine / Option Contracts
Plowman v. Indian Refining Co. – Company VP promised to try to pay out older employees half salary for life if they retired.  They would just have to pick up paychecks.  Checks ended a year later when the company was doing poorly.  
· Court found that VP had no authority to authorize lifetime payments without board, and there was no “implied ratification” because board wouldn’t likely survey payroll sheets regularly.
· There was no consideration given by employees, so this was a gratuity not a contract.  
· “Past consideration” doesn’t make a K enforceable.  
Rest. 77 – “Illusory Promises”
· A promise is illusory if it makes performance entirely optional with promisor
· i.e. promisor retains full discretion as to whether he will perform.  
Marshall Durbin Food Corp v. Baker – D entered into K to remain on as company president during tumultuous time; in the event of owner’s death he could retire and receive 5 year’s full salary.  When he left, new owners decided not to honor K.
· Company claims his promise was illusory because he could leave at any time and revoke promise.
· Court finds that the consideration was upon the act of D continuing the work and company receiving benefit of that that work.  
· Became a unilateral K where company promised to pay $ if he continued to work. 
Rest. 25 – Option Contract 
· Option K restricts offeror’s power to revoke offer for agreed upon amount of time.
· Formation of option K requires:
· Offeror’s promise to hold offer open for a period of time; and 
· Consideration from optionee to form option K itself.  
Different Consideration rules for Option K’s
· Nominal consideration OK and maybe even if it’s not actually paid.  
· No mailbox rule:  Acceptance is effective upon receipt (not dispatch)
· Death and counteroffer do not invalidate option K.  
Rest. 73 – Pre-Existing Duty Rule
· In performance of a promise to perform, a pre-existing duty cannot serve as consideration.
· Two contracts: Parties make a first K, parties make 2nd K to revise the obligations under the first K.
· No “Hold Up” games (Taxi quotes higher price at end of journey)
Modifying a Contract
· Under common law, mods to an existing K requires new consideration. Exceptions:
· UCC 2-209 no new consideration needed on mods to sale of goods K’s.  
· Good faith requirement to address “extorted mods.”  


Article 2 of UCC
Jannusch v. Naffziger – Food truck was sold with all of it’s assets with a deposit, bank loan was be used to pay remainder and the new owners would run the truck while full purchase was pursued.  After disappointing sales, new owner gave back money and backed out of sale.  No formal contract was made. 
· Court finds that if K was primarily for the sale of goods, it falls under the UCC.  The majority of value was from tangible goods and therefore under UCC.  
· Since UCC says a K can be formed by conduct, there is a valid K.  
· Essential terms were agreed to, and goods weren’t returned in a reasonable time.  
Article 2 General:
· Applies to consumer-merchant and merchant-merchant sales of GOODS.
· If it involves the sale of goods apply Art. 2 and fill in gaps with common law.
· UCC 2-106(1): “A sale consists in the passing of title from the seller to a buyer for a price.”
· UCC 2-105(1) Goods are “all things which are movable at the time of identification to the K” including manufactured goods, livestock and growing crops.
· If it involves the sale of goods, the UCC applies, some provisions apply only to merchants
· Hybrid transactions: Repairing a car might involve sale of goods and labor.

UCC 2-205 – Firm Offers
· An offer by a merchant to buy or sell in a signed writing which states that it will be held open is NOT REVOCABLE during the time stated (or reasonable time).
· In no event may period of irrevocability exceed three months.  
· Any term of assurance on a form supplied by offeree must be separately signed by the offeror.
UCC 2-104(1) – Definition of “merchant”
· A person who deals in goods of the kind involved in the transaction or otherwise holds himself out as having knowledge or skill in regard to the thing being transacted.
UCC 2-206 – Offer and Acceptance
· Unless otherwise indicated by language or circumstances
· An offer to make a K is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.
· An order or other offer to buy goods for prompt of current shipment shall be construed as inviting acceptance either by shipment or promise to ship.
· Where the beginning of a requested performance is a reasonable method of acceptance, an offeror who is not notified of acceptance within a reasonable time may treat offer as lapsed.  

Battle of the Forms / Contracts Under UCC Art. 2
Princess Cruises v. General Electric – A contract for GE to repair the cruise ship went awry when problems prevented ship from sailing and collecting profits.  The court looks for a test to figure out if it’s a goods K under UCC, or if it’s a service K (not UCC).
1. Language of K
a. Services more discussed in K
2. Nature of business of supplier
a. This department of GE was staffed by engineers
3. Intrinsic worth of materials
a. Worth of materials was in favor of services, not goods.  
· Since UCC doesn’t apply here, common law took over.  Therefore, GE’s ‘counter offer’ was accepted and they are bound by the new terms that GE set forth.  
Common Law Approach to Competing Terms
· Last Shot – Last accepted terms and conditions govern. 
· Terms need to “mirror” each other, therefore new terms are considered counter-offers.  Therefore “last shot” before beginning of performance would apply.  
Brown Machine v. Hercules, Inc. – P supplied a piece of heavy machinery to D, which ended up injuring a employee and they sued.  P initially gave a price quote which contained language releasing their liability for use of their machinery.  D then responded with revised specs and their own terms (expressly limiting acceptance to those terms).  P then accepted with an acceptance with more new terms.
· Since the the original price quote was an invitation to enter into negotiations, D’s response was the operative offer.
· The acceptance letter didn’t oppose D’s terms, which expressly limited acceptance to their terms.  
UCC 2-207(2) Additional or different terms incorporated into the agreement if all of the following are true:
· Offer does not expressly limit acceptance to the terms of the offer; AND
· Inclusion of additional and/or different terms in acceptance would not materially alter the offer/contract; AND
· No notification of objection by the offeror to the additional/different terms is given within a reasonable time.  
Additional vs. Different terms (3 approaches)
1. Treat them the same
2. Different terms cannot become part of the K without offeror assent
3. Different terms found on each of the forms will be knocked out and either no term will survive or UCC gap filler will.  
UCC 2-207 applies to verbal contracts when the confirmation contains different terms.  Treats oral contract as offer and written confirmation as purported acceptance.
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Paul Gottlieb & Co. v. Alps South Corp. – Prosthetics maker contracted with a fabric supplier, who then replaced its fabric with a cheaper version without telling them.  Fabric supplier had included language limiting its liability in a subsequent finished goods K.  Does this term survive?  D needs to prove that the clause materially altered the K, then it would be thrown out.  Must show “surprise” or “hardship”.  
UCC2-207(2)(b) “Materially alter”
· Term materially alters deal if it would result in “surprise or hardship if incorporated without express awareness by other party”
· “Surprise” – Would a reasonable merchant, given circumstances, have consented? Reasonable 
· Reasonable expectations in light of common practice and usage.  If term is widely used, it would be no surprise.
· “Hardship” – would term impose substantial economic hardship on the assenting party?
Materiality of Additional Terms
· Material terms
· Price, quantity, quality, arbitration, choice of law
· Disclaimer of standard warranties
· Seller may cancel if any invoice not paid when due
· Limited time to complain
· Non-material terms
· Customary, reasonable time to complain
· Limited right to reject for defects in a reasonable manner
· Credit terms within trade practice
· Exempting seller performance for supervening causes beyond seller’s control
Written Confirmations and UCC 2-207(2)
· If either party is not a merchant, additional or conflicting terms do not become part of the K. 
· If both parties are merchants, then if either of the following is true the new terms are NOT in:
· Party to whom confirmation is sent notifies the other of his objections to the new terms or
· New terms materially alter the K.

Layered Contracts
1. “Shrinkwrap terms” Terms contained in wrapping when shipped.  Vendor is offeror and purchaser is offeree, and purchaser agrees to K terms by not returning the product.
2. “Clickwrap terms” Online purchaser agrees to terms by clicking “I Agree.”  If purchaser refuses, seller will not complete sale.
3. “Browsewrap terms” User purportedly agrees to terms by using the site.  The terms are on the website in a link, and user is not required or even encouraged to click.  

DeFontes v. Dell – Buyers of Dell products became upset at taxation of service contracts and terms of purchase.  The question is whether buyers could determine that they could reject T&C by returning the product.  
· Court finds that the companies practices did not put customers on notice as their right to reject the contracted T&C.  
· Also, terms were illusory because Dell could alter them at any time at their discretion.  
· Court adopts majority view that the vendor is the one creating the offer; and the customer accepts terms by using it or not by returning the product.  
· The minority view is that customer is offeror, that Dell’s T&C are proposed modifications and must be expressly agreed to by the customer.  
Hines v. Overstock.com – Buyer surprised by $30 restocking fee for a product promptly returned.  T&C were included at the bottom of the site.  
· Court finds that there still must be a meeting of the minds to make a K over the internet.
· Clickwrap terms would suffice because it gives notice of the terms they’re assenting to.  
· P’s here were not bound by T&C because they had no notice of terms.

Promissory Estoppel
Rest. 90 Promise Reasonably Inducing Action or Forbearance:
· “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee, and which does induce action or forbearance is binding if injustice can only be avoided by enforcement of that promise:
Rest. 2 Promise – “A manifestation of an intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.”
Kirksey v. Kirksey – Widow moved in with husband’s brother who offered her to raise family on his land.  Wife abandoned her residence and moved, after 2 years he asked her to leave and put her in a house in the woods.
· Court found that the letter was a mere gratuity and thus can be revoked at any time.
Harvey v. Dow – Parents vaguely promised a piece of land to their child, who had built and established a home on the property in advance of this.  Then relationship deteriorated and they made it clear they weren’t going to deed her the land.  
· Court finds that the promises were too general so there was no promise on which he could rely.  
· But promise may be implied by conduct.  They encouraged her to build the house and helped her.  
· P’s reliance on the general promise, coupled with their actions in allowing her to improve the portion shows reliance on the promise. 
 
Promises in A Commercial Context
Katz v. Danny Dare, Inc. – Man was induced to retire after 25 years for a pension less than his salary, and after a few years, the payment stopped.  
· For promissory estoppel, there must be 1) a promise 2) detrimental reliance on that promise 3) injustice can only be avoided by enforcement of the promise.
· Katz relied on pension promise to retire early to a detriment of 10k in earnings.  He relied and the promise was broken.  Promissory estoppel applies.
James Baird v. Gimbel Bros. – Subcontractor submitted bid to GC, which was underestimated by half.  Sub realized his mistake but it was too late as the GC had already incorporated the quote into his bid and it was accepted.  GC says the offer isn’t revocable because they “accepted the offer” and relied upon it.  They say a valid K exists for the price quoted.
· Court finds that GC’s done accept offers by putting them in their bids.  
· No promissory estoppel because there was no promise made, just an offer for exchange.  In essence, the subcontractor would be bound, but the GC can do whatever he wants.  No consideration or counter-promise was made.  
Drennan v. Star Paving Co. – Bid by subcontractor was submitted and accepted by GC, which was accepted by project owner.  Sub then said that they couldn’t follow through on the price.  GC used another company and sued for $3800 to make up the difference in price.
· Court finds that sub didn’t idly made a promise, they actively sought to be used for the project.  They expected and wanted GC to rely on the bid.  
· Sub didn’t exercise care in preparing bid and the loss resulting should fall on the party who caused it.  
Rest. 87(2) – Pre-Acceptance Reliance
· “An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice (Reflects Drennan)
Berryman v. Kmoch – Buyer (realtor) put down nominal consideration for 120-day option to purchase a piece of land.  The time was used to try to find investors.  
· Court finds that the “consideration” didn’t confer a benefit to the owner.  
· D’s acts were irrelevant because he was not bound by K to do anything.  
· This was an offer which was withdrawn before acceptance.
Pop’s Cones Inc. v. Resorts International Hotel – Ice cream franchisee and hotel were in lengthy talks to open a franchise in the hotel.  Hotel claimed that they were “95% there” on a formal contract and advised them to move out of their current location.  They did, and hotel withdrew the offer.
· Court finds that even though there was a “clear and definite promise” like the trial court demanded, those standards are relaxing.  
· Promise just needs to “reasonably expect to induce action or forbearance.”  
· There were indeed expressed promises, and ice cream detrimentally relied on those promises.  
Rest. 90 – Remedies
· “Normal, full-scale contractual remedies are often appropriate…but sometimes may be limited to restitution or to damages or specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.”  

Restitution
Credit Bureau Enterprises v. Pelo – Man was committed to a psych hospital without his consent.  He was presented with a bill and refused to pay for services.  The question is whether he is obligated to pay.  
· Court looks to restitution: where a person acts to confer benefits onto another and those benefits are accepted.  There is an implied promise to pay, even without a K.
· Restitution isn’t usually appropriate when forced on someone, but there is an exception to prevent bodily harm.
Rest. Of Restitution 1:
· A person who is unjustly enriched at the expense of another is subject to liability in restitution.
· It is aimed at restoring money, property or value of services when it would be unjust to permit the recipient to retain what was received without paying for it.
Rest. Of Restitution 2:
· There is no liability in restitution for an unrequested benefit voluntarily conferred, unless the circumstances of the transaction justify the claimant’s intervention.
· Most common cases involve emergencies where life or property are at imminent risk.  
· Restitution denied if:
· P didn’t intend to be compensated (volunteer)
· P is an officious intermeddler
· D refused
Rest. Of Restitution 20 – Protection of Another’s life or Health
· Who performs or provides professional services to protect another’s life or health is entitled to restitution from the other as to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.  
· Unjust enrichment measured by a reasonable charge for the services in question.
Rest. Of Restitution 21 – Protection of Another’s Property
· A person who protects another’s property from threatened harm is entitled to restitution from the other as to prevent unjust enrichment, if the circumstances justify the intervention.  Intervention is justified only when it is reasonable to assume the owner would wish the action performed.
· Unjust enrichment measured by the loss avoided or by a reasonable charge for the services, whichever is less.
Posner: Had transaction costs not been prohibitive, would parties have reached an agreement?  What terms would have agreed to?

Commerce v. Equity Contracting – Subcontractor didn’t get paid for their services, but project owner paid full amount to GC, who went bankrupt and never paid out the sub.  
· Court finds this was a “quasi contract”, which has the goal of providing a remedy where one party received a benefit under circumstances that made it unjust to retain that benefit without giving compensation to the party that provided the benefit.  
· Sub must establish these to find unjust enrichment:
· Sub has exhausted all remedies against to GC and still remain unpaid.
· Show that beneficiary paid no one.  Case remanded to answer this question.
Quasi Contracts
· Not a real K – it’s an obligation imposed by law without regard to either party’s expressions of assent
· Where one performs services which are know to and accepted by another, the law implies a promise to pay for those services.
· Elements
· P conferred a benefit on D
· D has knowledge of the benefit and has accepted or retained it.
· Circumstances are such that it would be inequitable for D to retain without paying fair value for it.

Promissory Restitution
Mills v. Wyman – Father of a dead son promised to pay back his caretaker’s kindness and assistance during his sickness.  Later refused to pay.  
· A moral obligation may be a contract but it is only lawful when the party making the promise gains something or the other party loses something.
· A father would be obligated to pay for care of a minor son, but not a grown one.
Exceptions where a promise is based on a pre-existing legal obligation
Rest. 82: A promise to pay a debt barred by the statute of limitations
Rest. 83: An express promise to pay debts previously discharged in bankruptcy
Rest. 85: A promise to perform an antecedent contract, previously voidable by promisor
E.g. obligations of minors that are affirmed either expressly or by failure to disaffirm within a reasonable time after reaching the age of maturity.
Webb v. McGowin – Man saved his boss’s life and was seriously injured when he prevented a block from falling on his head. Boss out of gratitude agreed to pay him bi-monthly, but he died 4 years later and the payments stopped.  
· Court finds that life and health have considerable value, and that constitutes consideration for the payment of the sums.  
· Since health is a material benefit, it is not a mere gratuity.
Material Benefit Rule
· If a person receives a material benefit from another, a subsequent promise to compensate the person for rendering benefit is enforceable
· Not all courts have adopted this rule.
Rest. 86 – Promise for Benefit Received
· A promise made in recognition of a benefit previously received by promisor from the promisee is binding to the extent necessary to prevent injustice.
· A promise is NOT binding if:
· The promisee conferred the benefit as a gift or for other reasons that show the promisor has not been unjustly enriched; or
· To the extent that its value is disproportionate to the benefit.  
· Comment D: A subsequent promise to pay for emergency medical services may remove doubt as to the reality of the benefit and its value.  
· Comment F: A promise to pay an additional sum for an existing contractual obligation is not enforceable.  

Statute of Frauds
Crabtree v. Elizabeth Arden Sales Corp. – Man was promised 2-year employment at company, received one unsigned memo indicating this intent.  Another memo discussed a raise.  Was terminated after and company denies existence of an agreement, and it must satisfy statute of frauds, which there is no definitive writing available.  
· Court finds that the two memos, taken together, contain all necessary terms and period of employment. 
· SoF is not to be “to the extreme of a literal and rigid logic.” 
Beaver v. Brumlow – Buyer relies on a verbal promise to sell land.  Spends lots of time and money improving area.  Brings up formal contract and seller says “we’ll work it out.”  Seller then decides not to sell, leases the land to buyers then terminate the lease and evict.  
· Court finds, despite SoF, evidence showed a clear intent to do what buyers claim.
· Part performance was sufficient reliant upon oral agreement to take it out of the SoF.
· Despite SoF, equitable solution is the only right one.
Alaska Democratic Party v. Rice – Rice was promised job for two year term with an oral agreement.  She quit her job and moved to Alaska, they reneged the offer.  Does promissory estoppel overcome SoF?
· Can use promissory estoppel in this context but evidence must be clear and convincing as not to render the statute superfluous.   
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Types of Contracts within the Statute Rest. 100 / UCC 2-201
· Contracts to answer for the debts of another (surety, guaranty)
· Promise must be made to the creditor to whom the debt is owed.
· Except if promisor guarantees debt for promisor’s own economic advantage.
· Contracts of executors or administrators of estates to perform obligation of dead
· Contracts made in consideration of marriage 
· “if you promise to marry me, I’ll transfer you the title to my beach home before marriage.” (not required if marriage has already been agreed to.)
· Contracts for the sale of land / leases longer than 1 year
· Contracts that cannoy be fully performed within one year from time K is made 
· Contracts for sale of goods at least $500.  
SOF Mnemonic: MYLEGS -  Marriage Year Land Executor Goods Surety
General SoF Exceptions
· Full performance by a party to a contract that cannot be performed within a year 
· Past performance or other reliance in the context of land transactions (Beaver)
· Rest 129: A K for an interest in land may be enforced outside of SoF if it established that party seeking enforcement, in reasonable reliance on the K and on continuing assent of the other party has so changed his position that injustice can only be avoided by specific enforcement.
· Promissory Estoppel (Alaska)
· Rest. 139(1): A promise which the promisor expects to induce action or forbearance by the promisee and which does induce this action is enforceable outside of the SoF if injustice can be only avoided by enforcement. 
· Circumstances significant in determining if injustice can only be avoided by enforcement:
· Availability/adequacy of other remedies (cancellation/restitution)
· Definite and substantial character of action of reliance in relation to remedy
· Clear and convincing evidence of promise
· Reasonableness of the action or forbearance
· Foreseeability of action by promisor
Rest. 131 – General Requisites of a Memorandum
· A K with SoF is enforceable if it is written, signed by or behalf of party to be charged which 
· Identifies the subject matter of the K
· Is sufficient to show that a K has been the parties
· States with reasonably certainty the essential terms of the promises

UCC Statute of Frauds
Buffaloe v. Hart – Man attempted to buy 5 barns to re-sell them.  He offered a deposit check for the full amount, made some improvements, paid for insurance.  Seller then tore up the check and sold them individually for more money, claiming no K, because there was no writing.  Check was never signed by seller, so party to be charged never signed, therefore doesn’t satisfy SoF.
· Court finds that the check was part performance.
· Acceptance by buyer includes improvements, insurance, etc.
· Acceptance by seller was accepting check before tearing it up.  
· A reasonable person would see that this showed assent to K, and therefore no SoF.
UCC 2-201 – General Requirements 
· A K for sale of goods for $500 or more is unenforceable unless there is some writing sufficient to indicate that a K for sale has been made, and has been signed by the party against whom enforcement is sought.
· A writing is not insufficient because it omits or incorrectly states a term agreed upon, but the K is not enforceable under this paragraph beyond the quantity of goods shown in writing.  
UCC 2-201(1) – Written memo requirements
· Must evidence a K for the sale of goods
· Must be “signed”, a word which includes any authentication which identifies the party to be charged, and; 
· A quantity
UCC 2-201(2) – Merchant’s Exception
· A writing can be enforced against a party who did not sign if:
· Both parties are merchants
· Within a reasonable time of the oral K, one of the parties sends a written confirmation to the other which is signed by sender and satisfies SoF against him
· The recipient has reason to know its contents
· Does not object within 10 days of receipt.  
UCC 2-201(3) – Exceptions
· A K which doesn’t satisfy the writing requirements is enforceable:
· Where the seller has begun to make specially manufactured goods for the buyer 
· Not suitable for sale to others
· Substantial beginning/commitments
· Payment has been made and accepted, or goods have been delivered and accepted
· “Partial performance” can validate K only for the goods which have been accepted or for which payment has been made and accepted.
· When a party admits in court that a K had been made.

Interpretation
Joyner v. Adams – Contract between landowner and developer to “complete development” by a certain date or he would be liable for rent due under original contract.  Developer drafted language, in which he meant that completed development meant setting water and sewer lines, which he did.  This term to landowner meant, fully developed and ready to occupy.  
· Court wants to protect folks in unequal bargaining power.  
· Usually ambiguous language leads to judgment against the drafter. 
· If D knew what P meant, but P didn’t know what D mean, they will find in favor of D.
Frigaliment Importing Co. v. International Sales Corp. – Argument between chicken vendors over the definition of the word “chicken.”  Does it mean a specific thing or the generalized term?  Both brought in experts. 
· Court found for D because their meaning coincides with many definitions and market value pointed to the fact that they couldn’t make a profit under P’s definition.
· P had the burden of showing the narrower definition and failure to be convincing means that they lose.  
Rest. 201 – Whose Meaning Prevails?
· Where parties have the same meaning to a term, it is interpreted in accordance w/ that meaning
· Where parties have different meanings attached to a term, it is interpreted in accordance with the meaning attached by one of the if at the time the agreement was made:
· The party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
· That party had no reason to know of any different meaning attached by the other, and the other had a reason to know the meaning attached by the first party.  
· Except as stated in this section, neither party is bound by the meaning attached by the other.  
Rest. 206 – Interpretation against the Draftsman
· In choosing between reasonable meanings, the meaning is generally preferred which operates against the party who supplies the words.
Ambiguity in Interpretation
· If language is unambiguous, no more evidence is needed and language is conclusive.
· Patent ambiguity – apparent from words themselves
· Latent ambiguity – not apparent from words, but visible in light of circumstances
· If language is ambiguous, fact finder may consult contextual evidence to guide interpretation and determine which meaning is more reasonable in context.
· Start with express words of agreement, trying to interpret them in light of K as a whole.
· Course of performance
· History of communications during negotiations
· Course of dealing / usage in trade
Maxims of Interpretation
· Absent strong contextual evidence, courts prefer to interpret K’s to
· Make agreement lawful / reasonable
· Reconcile any seeming inconsistencies among the terms
· Give meaning and effect to all terms (not make any redundant)
· If two clauses conflict, the more specific acts as an exception to the general
· “No animals on premises”
· “Tenant’s service dogs must be kept on leash”
· Separately negotiated terms are given greater weight than standardized.
· Handwritten terms generally control over typed or printed.  
· When a series of words are used together, the meaning of each word affects the meaning of others.
· Lease prohibits “cats, dogs, primates” (humans are primates, they mean pets)
· When specific and general words are connected, general word is limited by the specific one
· S to sell “cattle, hogs, and other animals” they don’t mean their personal pets.
· Expression of one thing is the exclusion of another (if not in list, not intended)
· Lease prohibits “cats, dogs, monkeys”

Reasonable Expectations
C&J Fertilizer, Inc. v. Allied Mutual Insurance Co. – A company was burglarized, which they were insured for, except that the crime committed didn’t leave any marks on the outside door which contradicted the definition of “burglary” in the insurance K.  
· The court because the expectations of the burgled company, they wouldn’t enforce the provision just because the wording is strict.  
· Court favors the intent of the parties, not the strict language.  
Rest. 211 – Standardized Agreements
· Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is NOT part of the agreement.  
Rest. 211 – Doctrine of Reasonable Expectations
· If the terms go against the “dickered” terms or the main purpose of the agreement, or if they are bizarre or oppressive, it can be inferred that there was no intent to accept the terms.  
· Customers are not bound to unknown terms which are beyond the range of reasonable expectation.
Adhesion Contract
· Use of a standardized form
· Inequality of bargaining power
· Party writing form is a “repeat player”
· Absence of choice other than to accept or reject the contract.

Parol Evidence Rule
PER applies when:
· Written agreement has been executed by parties
· One party tries to introduce evidence (written or oral) of a term it claims is in the final K, but doesn’t appear there.
· PER determines whether the fact finder may or may not consider the parol evidence and decide whether the term should be included in the final K.  
Thompson v. Libby – A contract for sale of wood was not acted on because one of the parties was not satisfied with the quality of wood.  He claims that there was an additional verbal warranty of quality in addition to the writing.
· The court invokes the “parol evidence rule” because the K was “complete” and therefore no verbal evidence is allowed to be presented.
· D argues that warranty is “collateral” to K, but the court says that a warranty is an essential term to the main K.
· Court follows “four corners” approach.  K looks complete, no new evidence allowed.
Merger Clauses and Integration
· Entire Agreement – “This document constitutes the entire agreement of the parties and there are no representations, etc. other than those contained in this document.”
· Classical Approach to Integration:
· Judge must determine whether writing is comprehensive agreement.
· Decides on “four corners” of document without any extrinsic evidence.
· Merger clause is conclusive or near conclusive evidence of complete int.
· Modern approach
· If it appears to be complete, it is deemed total integration unless reasonable persons “might naturally” exclude the alleged additional term from writing.
· Allows judges to consider evidence to determine parties intent on the issue of integration and decide if jury could find that the written K didn’t state the entire deal (and thus is only partially integrated.)
Taylor v. State Farm Insurance – Case where an insurance company release was ambiguous.  Should there be new testimony allowed to clarify the contract?  Appeals says no, but…
· Court adopts modern “Corbin” which allows a judge to examine possible evidence to find ambiguity and if there is, he allows jury to see evidence.
· If a K is “reasonably susceptible” to a different interpretation, the evidence is admissible.  
[image: ]
Red=PER applies to oral and written evidence, Yellow=PER applies to oral, written is allowed Green=PER doesn’t cover either, both allowed.
Impact of PER
· Impact of rule depends on the degree to which the writing constitutes a comprehensive and final written memo of the agreement. 
· “Partially Integrated”: A writing intended to be the final expression of at least one term, but not a final expression of all terms of the agreement (Rest. 210(2))
· May be supplemented by parol evidence of “consistent additional terms” but may not be contradicted.
· “Totally Integrated”: A writing that parties intended as the final, complete and exclusive statement of ALL terms. (Rest. 210(1))
· May neither be contradicted nor supplemented.  Is completed, may not be varied by parol evidence.
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Limitations / Exceptions to PER
· Extrinsic evidence to explain meaning of (interpret) written terms (Rest. 214©)
· Classical courts first require finding the writing is ambiguous on its face.
· Modern is more liberal.  Evidence is admissible if language of K is “reasonably susceptible” of the proposed meaning (Taylor)
· “Collateral agreement rule”: If parol evidence is sufficiently distinct from the scope of the integrated writing, it is seen as separate. (mentioned in Libby)
· Extrinsic evidence to show duress, mistake, material misrepresentation and other bases for invalidating K.
· Sherrod highlights limit to fraud exception.
· “Condition Precedent” - Evidence that the agreement was subject to a condition that must happen before any K obligation arises (Rest. 217)
Sherrod v. Morrison-Knudsen Co. – Subcontractor did a job before a written contract was signed, and it turned out to be much work than initially stated.  K was signed but GC told them they would be paid more to make up the extra work.  They didn’t.  
· Court finds that even the evidence of the fraud would contradict the K, so the PER applies.  
· Court finds that this prevents contracting parties from worries about whether their written K will be valid based on verbal claims.  
· Dissent thinks this is fraud and unfair.  
Nanakuli Paving Co. v. Shell Oil Co. – Asphalt company had been “price protected” by oil company twice in the past.  New management refused the next time it came up.  Asphalt says price protection is a waiver of K terms.  
· Court says in trade one is bound by trade usage if he should know of such practice.
· Commercial K’s put more emphasis on good faith and trade usage and past dealings.
· PER doesn’t apply because it “supplemented” boilerplate terms with more specific trade usage terms. 
UCC Approach to PER
· UCC 2-202 takes context approach on parol evidence to supplement terms.
· Must always examine words in the light of their commercial context (evidence of trade, usage, course of dealing/performance)
· More liberal to establish existence of consistent additional terms.
UCC 2-202 – Final Written Expression: Parol Evidence
· Terms with respect to which a writing intended to be final may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but may be explained or supplemented by: 
· Course of performance, course of dealing, or usage of trade
· Evidence of consistent additional terms unless the court finds the writing was intended to be complete and exclusive.
· If these additional terms would have certainly been included in the document, they are not admissible.  

Implied Terms
Wood v. Lucy, Lady-Duff Gordon – Fashion designer hired man to market her design, give endorsements, etc.  Designer then made some deals on her own, claims there is no definite K because it lacks a term that binds man to the duty of doing his job.  
· Court finds that the promise is fair to be implied.
· A term can be lacking and the writing may still be complete due to implied terms. 
UCC 2-306(2) – Exclusive Dealings
· An agreement for exclusive dealing in goods imposes an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
Leibel v. Raynor Manufacturing – Garage door salesman enters exclusive distributorship with supplier for 50 mile radius.  He undertakes large investment.  After a period, manufacturer terminates the relationship and salesman will have to buy product from new distributor in area.  
· Court finds that this is a “contract of sale”, not services, so it’s UCC.  
· Under UCC, any party can terminate relationship at will, but they must give notice.
UCC 2-309(3)
· Termination of a K by one party, except on the happening of an agreed event requires reasonable notification by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.  
Rest. 204 – Supplying an Omitted Essential Term
· When parties to a contract have not agreed on a term which is essential to determination of their rights and duties, a term which is reasonable in circumstances is supplied by the court.
UCC 2-204(3) Gap fillers apply to an otherwise enforceable K:
· Price of goods (2-305)
· “Open price term” will not prevent enforcement of a K if the parties intended to be bound.
· If the parties later fail to agree on price, the court may enforce a “reasonable price.” 
· If one party has the power to fix the price, it must be done in good faith.
· Mode, place and time of delivery (2-307, 08, 09)
· Time and place for payment (2-310)
· Warranties (2-312, 13, 15)
· NO GAP FILLERS for Subject Matter, and Quantity
· Requirement/output contracts OK

Implied Obligation of Good Faith
Seidenberg v. Summit Bank – P’s built up two insurance companies and then sold them to a bank with an understanding of promising future dealing.  Instead, the bank didn’t really do anything, and terminated their contracts.  
· Trial court found that they relied too much on verbal negotiations and should have put these terms into their final K.  PER made their oral evidence inadmissible.  
· Court finds that PE is necessary to determine intent of the parties.  
· “Covenant of good faith” comes into play here.  
Morin Building Products Co. v. Baystone Construction, Inc. – Exterior siding company did some work that the architect rejected even though it was pretty much perfect.  The question is whether an objective or subjective standard was agreed to; in a subjective standard, the covenant of “good faith” is applied.  
· Due to the functional nature of the project, personal aesthetics is an unlikely standard.  
· Company wouldn’t have likely taken on the project if it was to the whimsy of an architect; too risky.  
Situations where implied covenant of good faith has been applied 
· When implication of a term not stated in K is necessary to protect the parties’ expectations (“give business efficacy” to contract)
· When party performs under agreement in bad faith even though it is not breaching an express term (e.g. termination)
· When the K expressly provides a party with discretion regarding its performance 
UCC 1-304 “Every contract imposes an obligation of good faith in its performance and enforcement.
Rest. 205 – “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.
Good Faith?
· UCC 1-201(20) “honest in fact and the observance of reasonable commercial standards of fair dealing.”
· Comment Rest. 205: “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party.”
· Protect, not spoil, the fruits of the contracts.
Applying Implied Covenant of Good Faith
· Open Price Terms
· UCC 2-305(2): A price to be fixed by one party must be done in good faith.
· Observance of reasonable commercial standards of fair dealing in trade.
· In the normal case a “posted price,” “price in effect,” or “market price” satisfies requirement.  
· Breach of duty could be shown through improper motive even if the prices set might appear to be objectively reasonable.  
· Output/Requirement Contracts
· Requirement K’s: Buyer agrees to purchase all of a particular good or service it requires from one seller.
· Output K: Seller agrees to sell all of its output to one buyer. 
· 2-306(1) Output means such actual output, and requirements as may occur in good faith.  
· Except that no quantity unreasonably disproportionate to any stated estimate or to any normal or otherwise comparable prior output or requirements may be tendered or demanded.  (No floor, but implied ceiling.)
· Satisfaction Clauses
· Rest. 228: Satisfaction of the Obligor as a Condition
· When obligor’s satisfaction is a condition, it practicable to determine whether a reasonable person in his position would be satisfied.  
· (preference for objective standard, but parties’ intent is paramount.)
Warranties
Bayliner Marine Corp v. Crow – Crow bought an expensive boat, that he thought would go 30mph, but his didn’t because of extra weight and a different propeller.  He says they broke the express warranties in the brochure (stating it could go 30mph) and implied warranty of merchantability, and implied warranty of fitness for a particular purpose.
· Courts finds that the brochure wasn’t a warranty and didn’t apply to his boat at all.
· The fact that he used the boat to fish shows that there was no breach of merchantability warranty
· No purpose warranty either because salesman had no idea he required 30mph.
Showing breach of an express warranty
· Seller has made sufficiently factual promise about the qualities or attributes of goods which turned out not to be true
· Affirmation of fact relating to goods
· Description of goods
· Sample or model shown
· Factual promise that was the “basis of the bargain”
· Failure of the good to live up to the representations of the seller caused the buyer’s damage.
Showing breach of implied warranty of merchantability
· Seller of good was a “merchant” of goods sold
· Goods sold by the seller were not “Merchantable”:
· They pass without objection in the trade
· Are of fair average quality
· Are fit for the ordinary purposes for which such goods are used
· Breach caused the buyer’s damage
Showing breach of warranty of fitness for particular purpose
· Buyer had an unusual or particular purpose in mind for the goods;
· Seller had reason to know of this purpose
· Seller has reason to know that buyer is relying on seller’s skill or judgment to select or furnish goods that will meet buyer’s needs;
· Buyer in fact relied on seller’s skill in selecting suitable goods; and
· Goods were not fit for the buyer’s particular purpose.
Caceci v. Di Canio Construction Corp. – A house was built and sold and the foundation began to sink.  
· Caveat emptor doesn’t apply in builder/seller relationships.
· There is a breach of implied warranty of workmanlike construction.
· Builder is in a position to know of defects and a duty to address those issues and not just contract themselves out of liability.
UCC 2-316 – Disclaimer of Warranties
· Disclaimer of express warranties (many courts view with suspicion and will refuse to enforce unless it is clear and reflects parties’ expectations.)
· Warranty language (“promises”) followed by disclaimer (“no warranties”) in the same document.
· Oral warranty followed by document disclaiming express warranties.
· Disclaimer of Implied warranties (viewed with suspicion by many courts and will refuse to enforce unless it is clear and reflects both parties’ expectations)
· “as is”; “with all faults” etc.
· Merchantability
· “Seller disclaims all warranties, including the warranty of merchantability
· Fitness for a particular purpose
· There are no warranties which extend beyond the description on the face.

Material Breach / Express Conditions
Oppenheimer v. Oppenheim – Express condition required for lease.  Oral permission was given by the correct date, but not written as was required by the condition of the K.
· Court finds that substantial performance is not applicable to non-occurrence of an express condition.
· If K was ambiguous, this may apply.
· Could also apply if P would suffer forfeiture.
Rest. 224, 226 Condition Precedent
· An act or even, other than lapse of time, which must occur before a duty to perform a promise in the K arises.
· May be express or implied.
· An express condition is agreed to by parties themselves.  (“if, on condition of, subject to, provided that…”)
· An implied or constructive condition is imposed by the court as justice requires.
Rest. 227, 237 Conditions, Promises and Performance
· Express conditions must be literally performed and are not subject to doctrine of substantial performance, as constructive conditions are.
· Ambiguous language will be interpreted as a promise or constructive condition.  Substantial performance applies. 
Rest. 225 Effects of the Non-Occurrence of a Condition
· Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused.
· Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occurs.
Promises, Conditions and Promissory Conditions
· Conditions (express, constructive)
· Failure excuses performance by promissee/ but doesn’t entitle promisee to damages.
· Promises 
· Failure to perform entitles promisee to damages; but doesn’t excuse his non-performance.
· Unless that failure is material or total breach
· Promissory Conditions
· Failure to perform entitles promisee to damages and excuses promisee’s performance.
Grounds on which a court may excuse non-occurrence of a condition
· To avoid forfeiture
· Denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange.
· Waiver or estoppel
· Waiver: relinquishment of a known right.
· Condition must not be material.
· Estoppel
· Obligor expresses intent not to insist upon it, obligee relies on that intention.
· Condition can be material here. 
· Wrongful prevention
· If promisor wrongfully hinders or prevents condition from occurring.
Jacob & Youngs v. Kent – Subcontractor put in plumbing that wasn’t to the exact specs of the K.  Architect refused to sign off and get them paid.  
· Equity and fairness dictates since the harm was unintentional and trivial.  
· To require total replacement would be oppressive; recovering difference in value is more appropriate here.
· Dissent: K was broken, P is entitled to full replacement.
Rest. 237 Effect on other Party’s duties of a failure to render performance
· Each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party
· Substantial performance  no material breach
· Minor deviations (“partial breach”) don’t amount to a failure of a condition to the other party’s duty to perform, they just give rise to damages.
Rest. 234 Rules on Order of Performance
· If they can be rendered at the same time, they are due simultaneously (land buy)
· If they can’t, the one requiring the longer period must be rendered before the other will be due (construction, employment K’s)
· May be altered by separate agreement in actual K.
When is performance “substantial”? When is breach “material”? (rest. 241)
· Extent to which injured party will be deprived of the benefit which he expected
· Extent to which injured party can be adequately compensated for part of benefit of which he is deprived;
· Extent to which party failing to perform will suffer forfeiture
· Likelihood that party failing to perform will cure his failure
· Extent to which behavior of party failing to perform comports with standards of good faith and fair dealing.  
Sackett v. Spindler – Man was trying to sell his newspaper.  Buyer made first couple of payments, then started missing deadlines repeatedly.  Seller opted to sell to another and repudiated the K.  
· Repudiation is justified where a material and total breach has occurred.  
· Failure to make payments on balance was a material breach.
· Evidence shows a total breach, which allowed him to sell to another party. 
Performance and Breach
· Breach is any non-performance of a K duty when that performance is due.
· Performance is not due if for any reason nonperformance is “justified.” 
Partial, Material and Total Breach
· Partial Breach: breach that is not significant (pipe brand)
· Material Breach: failure to perform a significant performance obligation (Sackett’s failure to pay purchase price)
· Total Breach: A material breach that has not been cured after a reasonable amount of time (Cure: missed payment on Wednesday, deliver it on Thursday morning)
Rest. 242 When is a breach “Total”
· Extent to which it reasonably appears to the injured party that delay may prevent him or hinder him in making reasonable substitute arrangements.
· Extent to which the agreement provides for performance without delay and whether the circumstances indicate that performance or an offer to perform by that day is important.
· i.e. degree of importance that the terms of the agreement attach to performance without delay.

UCC 2-601 – Perfect Tender Rule
· Substantial Performance is not applicable to sale of goods
· Buyer is entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform exactly to K.
· Buyer must act promptly to reject, otherwise it will be deemed an acceptance of goods.
UCC 2-508 – Cure Under the UCC
· If delivery is rejected, and time of performance hasn’t expired, he may notify buyer of his intent to cure and may then within K time make a conforming delivery

Anticipatory Repudiation
Truman L. Flatt v. Schupf – An agreement to purchase land partially depended on zoning regulations, which were not going to turn out well.  Buyer offered seller less, then agreed to pay full purchase price after all.  Seller doesn’t want to sell, claims that buyer repudiated the contract by offering a lesser amount. 
· Court finds that the repudiation wasn’t as clear and unequivocal as it needed to be.
· Repudiating party can retract it if the other party hasn’t changed position or otherwise indicated that the repudiation is final.  Therefore, buyer was free to retract his repudiation, and seller is obligated to perform.
Rest. 250, UCC 2-610 Anticipatory Repudiation
· Repudiation: clear and unequivocal statement by the obligor to the obligee indicating that the obligor will commit a breach that will be a total and material breach of K.
Rest. 253, UCC 2-610 Effect of Anticipatory Repudiation
· Where an obligor repudiates a duty before he has committed a breach by non-performance, his repudiation alone gives rise to damages for total breach.
· Where performances are to be exchanged, one party’s repudiation of a duty dischages the other’s remaining duties.
Rest. 256, UCC 2-611
· A repudiating party may retract if notification of retraction comes before he materially changes his position in reliance or indicates that he considers the repudiation final.
Hornell Brewing v. Spry – Ice tea maker and distributor entered into a contract, but distributor repeatedly was late on payments.  Maker demanded assurances of credit before he would ship new product, distributor didn’t respond.  Maker terminated out of contract. 
· Where one party has reasonable grounds for insecurity, he may demand assurances and may suspend performance until he receives such.
· A huge order of new product gave rise to new insecurities, and distributor’s non-response was in effect a repudiation of the K. Maker was then justified in suspending performance and terminating K.
Rest. 251, UCC 2-609(1, 4) 
· When reasonable grounds for insecurity arise with respect to performance of either party, the other may demand adequate assurance and, until he receives such assurance, may, if commercially reasonable, suspend any performance for which he has not already received the agreed return.
· UCC requires demand be made in writing.  Rest is more flexible. 
· After receipt of a justified demand, failure to provide assurances within a reasonable time is adequate to find a repudiation.
· UCC says “not exceeding 30 days”, Rest has no maximum.

Semester Line -------------------------------------------------------------------------------------

Defenses

Incapacity – Mental/Minority; Duress and Undue Influence
Classes of people lacking capacity to contract - Rest. 12(2)
	Minority – Rest. 14
	Mental Incapacity – Rest. 15
	Intoxication – Rest. 16


Common Points:
· Person with these conditions must act to rescind within a reasonable time of recovering capacity
· Contracts for Necessaries excluded (cmm’t F): Food, shelter, clothing, etc.
· Recovery for this based on restitution, not contract law.  

Infants – Rest. 14
· Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday.  
· Traditional (Restatement) View: Minor can disaffirm or avoid K even when there has been full performance and the minor cannot return what he received.  
· The minor only returns what he still possesses and is not required to make restitution for any diminution in value.  
· Modern View: Dealer would be able to deduct for use/depreciation if there is no unfairness in the K.  
· If minor misrepresents age, he may rescind K but provide FULL restitution to the seller.
Dodson v. Shrader – Car bought when 16, kid drove it into the ground.  The court says the “old rule”  is unfair, giving kids benefit when bargain works out and relieves him when it doesn’t.  Not the spirit of the rule.  Court makes “new rule” where the K is fair, K can be rescinded but vendor can deduct for use, depreciation, or negligent damage.  

Mental Incapacity – Rest. 15
15(1) – Power of Avoidance
· K voidable by a person if by reason of mental illness or defect that person is unable to:
· (cognitive) understand in a reasonable manner the nature and consequences of the transaction or
· (volitional) act in a reasonable manner in relation to the transaction and the other party has reason to know of this condition
· within a reasonable time after the termination of the mental incapacity, the individual must either void the K or ratify it. 
15(2) Restoration
· Where K is made on fair terms and the other party is without knowledge of the mental illness, the power of avoidance terminates to the extend that the K has been so performed in whole or in part that avoidance would be unjust.  In that case, a court may grant relief as justice requires.
· Where there IS knowledge of the condition, or bad faith, no restitution is due.  
Hauer v. Union State Bank of Wautoma – Mentally incompetent person took out loan to give to huckster.  Bank may have known about the lack of capacity.  Court concludes by testimony and history that bank had reason to know of P’s condition, and that spoke to the bank’s lack of good faith.  Reasonable inferences could be drawn.  P to get collateral back with no restitution because bank knew or should have known of condition.

Intoxication – Rest. 16
· A K is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner.
· Once intoxication is gone, they have a reasonable time to either disaffirm or ratify the K.  
Affirmation/Ratification
· Express Ratification
· Implied in fact ratification
· Implied by law (silence)
Effects of Disaffirmance
· Will be entitled to all payments made (car hypo) during the 6 months of payment and will just have to return the car.  
· Disaffirmance also prevents enforcement of any executory obligations (e.g. outstanding payments)

Duress by Physical Compulsion – Rest. 174
· If a party enters into a K solely because she has been compelled to do so by use of physical force, the K is void, not merely “voidable.”  
Duress by Improper Threat – Rest. 175
If a party enters into a K because of an improper threat that leaves the victim with no reasonable alternative but to assent to the deal, the K is voidable by the victlm.
· A wrongful or improper threat,
· A crime or tort
· Criminal prosecution
· Bad faith use of the civil process (threaten to sue)
· A breach of duty of good faith and fair dealing under an existing K.
· That leaves a lack of reasonable alternative, and 
· Alternate sources of goods, services or funds when there is a threat to withhold such things.
· Toleration if the threat only involves a minor vexation.
· Actual inducement of the K by the threat.
· Was the victim induced by the threat?  Consider age, background and relationship of parties.
“Improper threats” when terms of the exchange appear unfair – 176(2)
· A threat is improper if the resulting exchange is not on fair terms AND:
· The threatened act would harm the recipient and not significantly benefit the party making the threat.
· Prior dealing between the parties significantly increases the effectiveness of the threat; or
· The threatened action is a use of power for illegitimate ends.  
Totem Marine v. Alyeska Pipeline – P had its first major tugboat job with D, and D lied about the load and it took a lot of extra money and time to do the job.  D then terminated the K, and P submitted a bill for 260-300k.  D told them they may get paid soon or later, but P needed the money to stave off bankruptcy; hence D offered to settle for 97 and release them from all claims.  P took the deal.  Court found for “economic duress” with improper threat being “breach of duty of good faith and fair dealing under existing K.”  P had no adequate alterative because delay would cause irreparable loss to biz interests.  

Undue Influence – Rest. 177
· Is the unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of that relation between them is justified in assuming that the person will not in a manner inconsistent with his welfare.
· If a party’s manifestation of assent is induced by the undue influence by the other party, the K is voidable by the victim.  
· Elements: 
· Special relationship between victim and the other party.
· Victim is under the dominion of the other, or 
· Relationship makes the victim susceptible to influence by the other.
· Improper persuasion of the victim by the stronger party.
· Has stronger party seriously impaired the free exercise of judgment by the victim?
· Ex: Unavailability of independent advice; susceptibility; unfair bargain.

Misrepresentation – Rest. 159
A misrepresentation is an assertion that is not in accord with the facts.
· A factually incorrect representation made by one of the parties at the time of the K.
164(1): Contract voidable if “a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying.”

Fraud in the Inducement – Rest. 164
· Misrepresentation of a Material Fact
· Opinions are generally not actionable 
· Facts v. Opinions (Rest. 168 note 3)
· Puffery; Predictions about future events.
· Actionable Opinions:
· Speaker doesn’t believe it – Rest. 168(2)
· Others: Belief of special skill, relation of trust, other reason for susceptibility.  
· Silence Generally NOT actionable
· Action intended to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.
· Non-disclosure is equivalent to assertion when:
· Subsequent information renders prior statement misleading before before execution.  
· Relation of trust/confidence
· As required by good faith and fair dealing. 
· Fraudulent OR Material
· Fraudulent – Rest. 162(1)
· Knowledge that it’s false
· Recklessly conveys that it’s true
· Material – Rest. 162(2)
· Reasonable person would likely be induced to consent based on that information.
· Actually relied upon by the innocent party
· Rest. 167: A misrepresentation induces a party’s manifestation of assent if it substantially contributes to his decision to manifest that assent.  
· Reliance was Reasonable
· Rest. 172: A recipient’s fault in knot knowing or discovering the facts before the making of the K does not make his reliance unjustified unless it amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.  
Syester v. Banta – Dance studio induced old woman to purchase tons of dance lessons under guise of making her a ‘professional.’  D used her favorite instructor to get her to drop a lawsuit and evidence of D trying lead P away from using a lawyer.  D says his statements were puffery, not fraud.  Court doesn’t buy it, gives refund minus some for enjoyment, and punitive damages for D’s fraud.  Misrepresentation = becoming pro Fraudulent = knowledge that it’s false to claim it.
Hill v. Jones – P bought home and D said ripple in floor was “water damage” but neighbor said there had been extensive termite damage in the past and D didn’t mention it.  No clause in purchase K can relieve someone of fraud liability.  Non-disclosure is assertion because it was required by good faith and fair dealing.  FL rule: “where seller has facts materially affecting value which are not readily observable, seller is under duty to disclose them to buyer.” 

When Misrepresentation Prevents Formation of K – Rest. 163
· If a misrepresentation as to the character or essential terms of a proposed K induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed K, his conduct is not effective as a manifestation of assent.  
Park 100 Investors v. Kartes – D got P to sign “lease guaranty” by implying it was just a formal signing of the lease, but it was really a personal guarantee for payments.  Was D fraudulent in getting their signatures?  D overheard phone conversation where P was talking to lawyer about the supposed “lease” and the words at the top of the form said “Lease Agreement.”  Guarantee was never discussed in negotiation.  Court finds that even though they’re all businessmen, there was a misrepresentation of facts here.  

Unconscionability
If the court, as a matter of law, finds the K or any clause of the K to have been unconscionable at the time it was made, the court may refuse to enforce the K, or may enforce the remainder of the K without the unconscionable clause, or it may so limit the application of any unconscionable clause as to to avoid any unconscionable result.  


Procedural and Substantive Unconscionability
· Most courts require both at the time the K was made for a conclusion of unconscionability.
· Doesn’t have to be equal in measure.
· Will be judged at the time the K was made.
· Procedural Unconscionability?
· Surprise * Buried in a long K * Dense Language * Jargon
· Substantive Unconscionability?
· Unfair * One-sided * Oppressive * Burden on just one party * Consistent with market practices?
· Remedy for unconscionability – Court has wide discretion
· May hold the whole K unenforceable
· May enforce the basic bargain but change its terms to eliminate the unconscionable aspects or alter the term to make it fair 
· Courts are careful in this and usually don’t interfere.  
Williams v. Walker-Thomas Furniture – Poor P purchased furniture for 5 years where there was clause to repossess all furniture for any default on any item.  She defaulted on an expensive stereo that she was pressured into buying.  Court rejects that there’s no law to support rescinding the K, they adhere to unconscionability doctrine.  Doctrine recognized where there’s a lack of meaningful choice to buyer and terms are unreasonably unfavorable.  Must be “extreme as to appear unconscionable according to business practices of time and place.”  Not enough evidence, remanded.  

Arbitration Clauses and Unconscionability
· Pros
· More efficient * Lowered costs of litigations * Arbitrators are experts
· Cons
· Binding decisions * Arbitrators are “repeat players” * Could be more expensive to initiate claim 
· Class actions precluded
· Most require BOTH procedural and substantive unconscionability at the time the K was made for a conclusion of unconscionability.  
Higgins v. Superior Court of LA County – Extreme Makeover, where arbitration clause was under “Misc.” on page 69.  Unconscionable inquiry.  They need to find both procedural and substantive unconscionability.  They found procedural in the buried clause which didn’t require an initial like other sections did, and the signers were young and unsophisticated.  For substantive, they were the only one subject to arbitration and others had a choice of forum and it would be very costly for them to pursue arbitration.  Too harsh and one sided.  

Public Policy and Enforceability – Rest. 178(1)
· “A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against enforcement of such terms.” 
Types of Illegal K’s 
· For performance of illegal act * Where seller knows of buyer’s illegal purpose * Bribery * Where one must be licensed but is not 
Treatment of Illegal K’s
· Court will not enforce even if K was voluntary * Usually no enforcement, no restitution
Exceptions: 
· In Pari Delicto doctrine: If you repent for the formation of illegal K, before it was committed.  Entitled to restitution. 
· Locus Poenitentiae doctrine: Where one party can argue that the other is more culpable, the K may be rescinded with restitution.  
K’s against public policy:  Even if not illegal, court may not enforce K if it’s against public policy.
· Tort liability disclaimers * Covenants not to Compete * Surrogacy, etc.

Justifications for Non-Performance

Mistake
Issues in Mistake Cases:
1. Mistake of Fact?  2. Material Impact on the bargain? 3. Who should bear the risk?
Mistake – Rest. 151
· “A belief that is not in accord with the facts.”
· An error of fact: An error about some thing or event that had actually occurred or existed at the time the K was entered into and can be ascertained.
Mutual Mistake: 
· When both parties are mistaken about the same fact under which they both base their bargain.
· Rest 155 – When mutual mistake consists of the failure of the written K to accurately reflect the agreement, reformation of the K to express true intent is the normal remedy.
· Ex: property line descriptions, payment schedule in lease.
· Remedies:
· K voidable by adversely affected party.
· Rescission, along with any appropriate restitution.
When Mutual Mistake Makes a K Voidable – Rest. 152
1. Where a mistake of both parties at the time a K was made as to a basic assumption on which the K was made,
2. Has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party,
3. Unless he bears the risk of the mistake under the rule in §154.  
Lenawee County Board of Health v. Messerly – P bought a house to rent out but it turned out to have a defective septic tank which rendered it worthless.  The mistake of the tank was ‘mutual’ and existed at the time of the K, so obviously P wants the K rescinded.  Court decides both parties are innocent, but that P bore the risk of the mistake by signing an “as is” clause in the K.  K not rescinded.  

Unilateral Mistake: 
· One party has made a mistake about a basic factual assumption on which she bases their bargain.
· Could be that 1) one of the parties knows the truth or 2) neither party does, but that one of the parties has no interest in that fact.  
When one Bears the Risk of the Mistake – Rest. 154
1. The risk is allocated to him by the agreement of the parties
2. He is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates, but treats his limited knowledge as sufficient,
3. The risk is allocated to him by the court on the ground that it is reasonable under the circumstances to do so.  
When Unilateral Mistake makes a K Voidable – Rest. 153
· When factors described above are met, party doesn’t bear the risk of the mistake AND
· The effect of the mistake is such that enforcement of the K would be unconscionable, or
· The other party had reason to know of the mistake or his fault caused the mistake.  
Wil-Fred’s Inc. v. Metropolitan Sanitary District – P put out a bid based on an erroneously low bid from a subcontractor; D accepted it anyway and kept their deposit when they withdrew the bid.  Court finds that it was a unilateral mistake, and there’s a high standard for rescission.  The mistake was a material element, it occurred not withstanding due care, and was unconscionable.  D was also on notice that the bid was too low, and thus had “reason to know of the mistake.”  Will not allow D to take advantage of P’s too low offer.  

Effect of Reliance on Unconscionability – Rest. 153 (comm’t D)
· Where an otherwise unconscionable K was substantially relied upon by the other party, enforcement may still unconscionable even if it otherwise would not be.  
[image: ]

Changed Circumstances - Impossibility, Impracticability, Frustrated Purpose

Impossibility
1. After K was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the K.
2. Even renders the party’s performance impossible. 
a. Objective standard – NO ONE can perform under K.
3. Party seeking relief was not at fault in causing the occurrence of the event.
4. Party seeking relief must not have borne the risk of the event – either under the language of the K or the surrounding circumstances.  
Common Impossibility situations:
· Death or incapacity of person necessary for performance
· Destruction, deterioration or failure to come into existence of the thing necessary for performance.
· Prevention by gov’t regulation or order making performance illegal.  
Partial Impossibility
· If all elements are met to establish that a portion of goods were destroyed, the seller will not be in breach for failure to supply the destroyed portion.
· The remaining portion must be offered to customer in a pro-rata basis.  
· If buyer doesn’t want pro-rata amount, he may reject without incurring liability.  


Impracticability – Rest. 261
· 1. After K was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the K.
· Event renders the party’s performance Impracticable (unduly burdensome)
· Party seeking relief was not at fault for the event’s occurrence.
· Party seeking relief did bear the risk of the event, either in K or surrounding circumstances.  
“Impracticability” 
· Mere change in the degree of difficulty or expense does not amount to impracticability since it is this sort of risk that a fixed-price K is supposed to cover. 
· “severe shortage of raw materials due to war, embargo, crop failure, shutdown of supply lines, etc. which results increased costs or prevents performance altogether.  
“Basic Assumption” 
· Continuation of existing market conditions and of the financial situation of the parties ordinarily not a basic assumption on which both parties made the K, so that mere market shifts or financial instability do not usually discharge.  The fact that the event was foreseeable, even foreseen, doesn’t necessarily compel a conclusion that it’s nonoccurrence was not a basic assumption.  
Karl Wendt Farm Equipment v. Int’l Harvester Co. – P contracted to be franchiser of D’s farm products.  Market downturned and D decided to sell all of its assets to another company, who decided to not continue working with P.  D claims justification of impracticability.  Court says “continuation of market conditions” is not a basic assumption of the K.  Also, the “principal purpose” of the K was to supply goods, not ensure mutual profitability.  Therefore, not “frustration of purpose” either.   


Frustrated Purpose – Rest. 265
1. After K was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the K
2. Event substantially frustrates a principal purpose of a party entering into a K
3. Party was not at fault in causing the occurrence.
4. Party seeking relief must not have born the risk of the event – in the K or under circumstances.  
Mel Frank Tool v. Di-Chem Co. – P leased a building to store it’s chemicals, then the city determined it couldn’t store some of those things there.  P seeks court to let them out of the K by impracticability, but the court finds that, since they CAN perform, it’s a “frustration of purpose” issue.  Since the frustration doesn’t destroy ALL proper use of the building (they can still store SOME of their products there) it doesn’t qualify.  Diminution in usefulness/value isn’t enough for even frustration of purpose.  

Modification
Performance of a Legal Duty – Rest. 73
· (Pre-existing Duty Rule) “Performance of a legal duty owed to a promisor which is neither doubtful or the subject of honest dispute is NOT consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than pretense of a bargain.”
Modification of Executory K (K set to be fulfilled at a later date) – Rest. 89
· A promise modifying a duty under a K not fully performed on either side is binding if:
· The mod is fair and equitable in view of circumstances not anticipated by parties when the K was made, or
· To the extent that justice requires enforcement in view of material change of position in reliance on the promise.  


Written Modifications: 
UCC doesn’t require consideration for mods, but generally requires evidence in writing because:
· No Oral Modification clauses
· UCC2-209(2): A signed agreement which excludes mods or rescission except by signed writing cannot otherwise be modded or rescinded, except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.  
· UCC2-209(4): Unenforceable mods as waivers – Although an attempt at mod or rescission does not satisfy the requirements of (2) or (3) it can operate as a waiver (you can accept an oral mod, but you can’t retract this at a later date)
· UCC2-209(5) Retraction of Waivers – A party who has made a waiver affecting a executory portion of the K may retract waiver by reasonable notification.  
· UCC2-209(3) The requirements of statute of frauds must be satisfied if the K is modified above $500.  
· Statute of Frauds
· For the purpose of determining whether the SOF applies to a K modifying but not rescinding a prior K, the second K is treated as containing the originally agreed terms as modified.
· K’s as modified must satisfy SOF.  
Alaska Packers’ Assn. v. Domenico – Alaskan workers demanded higher wages when they showed up to work, and the agent had no choice but to agree because there was no one else available to do the work.  They later refused to pay the higher wages.  Court finds they had pre-existing duty to perform under original terms, and there was no consideration given to the company for the higher rate.  No bargained for exchange.

Kelsey-Hayes Co. v. Galtaco Redlaw Castings – P bought castings from D with fixed price terms.  D hit hard times, and said they would only supply for an 30% increase in price; P reluctantly agreed.  D then offered another 30% increase to continue for sole purpose of supplying them.  Again P agreed for fear that it would affect its Ford contract and ruin its reputation.  Economic duress because it was induced by an improper threat and P had no reasonable alternative.  (Mods under UCC do NOT require new consideration, but duress can still apply).  

Assignment and Delegation of Contractual Rights & Duties
Third-Party Beneficiaries (3PB)
· Credit obligation to 3PB * Donor/Donee to 3PB
· Standing: May the 3PB enforce the K?
· Vesting: May the promisor and promisee modify the 3PB’s rights?
· Rights and Defenses: What rights and defenses may each of the parties assert?
· 3PB v. Promisor * Promisee v. Promisor * 3PB v. Promisee
Creation of a Duty to a Beneficiary – Rest. 304
· A promise in a K creates a duty in the promisor to any intended beneficiary to perform to any intended beneficiary to perform the promise, and the intended beneficiary may enforce the duty.  
Variation of a Duty to a Beneficiary – Rest. 311
Can modify unless: 
· K prohibits it * 3PB materially changes his position in justifiable reliance on promise * 3PB brings suit on it or * 3PB manifests assent to it at the request of the promisor or promisee.
Defenses Promisor can Assert against 3PB – Rest. 309
· Any defense or non-performance justification that the promisor could assert against the promisee.
· K is voidable/unenforceable at time of formation * K ceases to be biding due to impracticability, public policy, impossibility, etc.
· Main difference between assignment/delegation and 3PB is 3PB’s are party at beginning of K
Assignment of Rights and Delegation of Duties
· Contract right is the ability to require the other party to perform or pay damages.
· Contract Duty is the performance that is owed under the K.
Assignment of Rights – Rest. 317
When a party to an existing K transfers to a 3rd person her rights under the K.
Requirements:
· Manifestation of assent by assignor
· Intent to transfer immediately (requires no further action by assignor)
· An existing right
· Assignee manifests acceptance of the assignment
· Consideration
· Gratuitous Assignment: Assignor receives nothing; are revocable by assignor unless:
· Estoppel: Reliance on the assignment * Assignment is in writing.
· Defenses to assignment formation
· Duress by assignee to assignor * Mental Capacity
· Notice and Consent of Obligee – may be required by terms of the K
· If obligee is not aware of assignment, he will perform to original party
· Assignment is Permissible 
· Assignment conflicts with statute/public policy: Assignment of wages; pre-judgment tort claims
· Assignment would have material adverse effect on obligor
· Materially change the duty of obligor, increase burden of risk imposed on him
· Materially reduce the probability and value of the return performance to him
· Is validly precluded by K: must be clearly expressed and are narrowly construed
· “This K shall not be assigned or transferred by one party without first obtaining the consent of the other party” – Restricts only delegation of duties.  
· “Neither this K nor any right or obligation hereunder shall be assigned or delegated, in whole or in part, by either party without the prior written express consent of the other.” – Restricts both assignment of rights and delegation of duties.  
· “Any purported assignment of rights in violation of section (a) are void with no effect.”
Herzog v. Irace – P was a doctor who performed surgery on a man who was injured in a previous and action and promised to assign his settlement of that suit to the doc for his services.  Man sent a letter to his attorney, D, to ‘request’ that his settlement check be paid to doc.  But D then sent the money to the man, who said he’d pay the doc himself.  But the check bounced and doc was never paid.  Court says that man had intent to complete assignment and performance must have been made directly to doc; and failure to do so does not defeat doc’s (assignee’s) rights.  

Delegation of Duties – Rest. 318
· A party may perform his duty through a delegate unless otherwise agreed, or unless the other party has a substantial interest in having his original promisor perform the acts required by the K.  No delegation of performance relieves the delegating party of any duty to perform or breach liability.
When Delegation is NOT permissible.
· Obligee has substantial interest in having original perform * K involves “personal services” 
· Contract is predicated on a particular skill, talent of obligor; Trust and confidence placed on obligor.
· Delegation is contrary to public policy; terms of the K
Effect of delegation or assignment on rights and duties of parties.
· Obligor cannot free himself from liability by delegation of duties
· Need consent of obligee.
· “Novation”: 3 party agreement where delegate assumes duty and assumption is accepted.
· Otherwise, performance by delegate of duties discharges delegating parties.
· Delegate becomes liable to obligee only if delegate makes a promise that is for benefit of obligee.
Sally Beauty Co v. Nexxus Products Co. – D’s products were distributed by “Best Barber” who was then purchased by P.  P owned a competing hair care product line, and Nexus wanted out of the distribution K because it felt P wouldn’t emphasize selling their products.  Court rejects delegation of duties was improper because it’s a “personal services” K, but allows it under the “obligee has substantial interest in having original party perform.”  It didn’t bargain to work with P and shouldn’t have to. Dissent: Commonplace in business world.  Basic business concepts will protect D’s interest.  

Damages

Expectation Damages
Purpose of Remedies:
· Expectancy: Promisee’s interest in having the benefit of his bargain by being put in as good a position as he would have been if the K had been performed. 
· Reliance: promisee’s interest in being reimbursed for loss caused by reliance on the K being put in as good a position he would have been had the K not been made, or
· Restitution: (seen in impracticability cases) promisee’s interest in having restored to him any benefit that he conferred on the other party.
General Formula for Computing Expectation Damages – Rest. 347
· Loss in value + other loss – cost avoided – loss avoided = Expectation Damages (see pg. 852 examples)
· Loss in value: difference in value between what should have been received and value of what, if anything, was received.  
· Other loss: incidental and consequential damages.
· Consequential: Such recovery is limited by principles of foreseeability, certainty and mitigation.
· Cost avoided: any saving on expenditures by salvaging or reallocating resources that otherwise would have been devoted to performance of the K.
Other calculation methods:
· Real Estate K’s: difference between the K price and the fair market value (FMV) at the time of breach (Crabby’s)
· Estimating FMV of property at any given time: 
· Expert Appraiser testimony 
· Subsequent Resale of Property (unless too remote in time or “distressed” sale.)
· Construction K’s: breach by owner – net profit of builder plus builder’s unreimbursed expenses at the time of the breach.
UCC Damage Rules
· Difference between K price and market price generally works in UCC.
· Except where a non-breaching party has to make substitute K that may be at price other than market.
Crabby’s Inc. v. Hamilton – D was going to buy restaurant from P.  The K had a financing provision; but D took a key, cleaned the place and made repairs.  The day before the K was to mature, D said they couldn’t get financing, backed out and subsequently purchased another place for less.  The court says they “waived” the financing provision and just wanted to get out of the K to purchase another.  P sold the place a year later for $55k less than the K price.  That plus interest and taxes was $95k.  D says sale was “too distant” to represent FMV of the place, and also said it was distressed.  Court says 11 months is not “too remote” nor was it a distressed sale.  


Handicapped Children’s Education Board v. Lukaszewski – D had employment contract for a year with P.  She got a better job offer closer to home, and had a doctor’s note saying she needed to resign for stress, thus justifying her in repudiating.  The school had to hire a new teacher, the only one available, who cost more.  They sued D for the difference in cost between her K and the new teacher’s K.  Court decides that the medical issue didn’t discharge her, and that even though the new teacher is better, it’s not what P contracted for, so D must pay the difference via expectation damages.  

Consequential Damages
Where difference in market value is appropriate measure, as opposed to general rule where it’s “cost to complete” job under K:
· If K has been substantially performed in good faith and cost of completion would involve unreasonable economic waste (i.e. tearing down work already done. – American Standard) 	
· FMV with job completed – FMV with job incomplete = diminution in market value
· If breach was of a covenant “incidental” to the main purpose of the K and completion would be disproportionately costly. 
American Standard Inc. v. Schectman – D was hired to clear structures off of land for P to sell it.  They didn’t fully complete the job, and sold the land for only $3000 less than it would have if the structures were completely cleared.  However, the trial court awarded $110k for the price to complete the job.  Court here finds that ‘diminution in value’ is appropriate where D didn’t breach intentionally and they substantially performed, like the Redding Pipe case.  This is not so here.  Default not excused and awarded full damages.  

Hadley Rule:
· Would a loss of profits from business having to close arise naturally, according the to the usual course of things, from the breach?
· If yes, lost profits recoverable.
· If not, lost profits recoverable if breaching party was on notice of what was at stake. 
Characterizing Damages:
· “General” or “Direct” – loss of the “bargained-for exchange” from not obtaining full performance.
· “loss in value” from Restatement formula.
· “Consequential Damages” 
· Part of “other loss” from Restatement formula.
· Direct (reasonable person would foresee as a consequence of breach) vs. Indirect/Special
Hadley v. Baxendale – P needed crankshaft delivered to manufacturer to repairs, because without it they couldn’t run their mill.  The deliverer, D, said it would arrive the next day, but it was delayed by several days.  Was D liable for lost profits?  Court formulates rule where damages must “arise naturally through the usual course of things or would have been in contemplation of both parties at the time of the K.”  This is not the case here as D didn’t know the special circumstances surrounding the crankshaft.  

Unforeseeability and Related Limitations on Damages – Rest. 351
1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.  
2. Loss may foreseeable as a probable result of a breach because it follows from the breach
a. In the ordinary course of events, or
b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.  
3. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.  
Uncertainty as a Limitation on Damages – Rest. 352:
Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.  
· Damages cannot be speculative
· P doesn’t need to establish “absolute” certainty; merely “reasonable” certainty. 
Causation:
· A breaching party cannot be accountable for loss that was not caused by her breach; there must be a link between breach and loss.
· Direct damages usually do not pose an issue of causation because there is a clear and causal link between breach and loss of K’s bargain.
· Causation could be an issue for consequential damages. 
· Evidence must be sufficient to 
· Persuade factfinder that the loss is more likely to have occurred than not and
· Must give factfinder enough basis for calculating the money damages.
Quirks in estimating Lost Profits
· New Business Rule (much hard to recover on a new, untested business)
· Gross income (revenues) v. Net profits
· Harm to reputation.
Enforceability of Limitation of Liability Clause: 
· Generally, courts disfavor these limitations in the context of consumer K’s and personal injury.
· OK in commercial contracts involving parties with equal bargaining power.
· Make certain that clause clearly and unambiguously expresses the parties’ intent in limiting liability.
· Ensure LoL appears in conspicuous manner * Note clause was subject of negotiation and pricing.  
Florafax v. GTE Market Resources, Inc. – P hired D to use it’s call center for a bunch of new floral clients it was getting.  D breached because it couldn’t handle it and P had to set up it’s own call center.  They sued for the cost of the call center and for lost profits from the client it lost in the process due to D’s breach.  The court finds that D knew of the P’s arrangement with the flower supplier, therefore it was in contemplation during formation of the K.  There was “reasonable certainty” of the estimated lost profits, and there was proximate cause that D’s breach caused those lost profits.  

Mitigation of Damages
Avoidability as a Limitation on Damages – Rest. 350
(1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.  
(2) The injured party is not precluded from recovery in rule (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.  
Rockingham County v. Luten Bridge Co. – D started building a bridge for P, but then they changed their mind about wanting a bridge at all.  D gambled that they would change their mind and continued building.  Could they recover for expenses incurred after P breached the K?  No.  D had a duty not to increase the damages flowing from the breach.  They needed to just sue for lost profits and expenses incurred and stop. 

Mitigation in Employment Contracts
· Duty to mitigate only applies to jobs that are not inferior.
· Only needs to mitigate with comparable position to the one lost.
· Employee not required to accept employment in an inferior position nor work which is more menial or arduous.  
· Generally, the employer bears the burden of proving that the employee failed to mitigate damages; it’s an affirmative defense.
· Many courts impose burden on employer of showing not only that employee failed to act reasonably in seeking other jobs but also that there were comparable positions available. 
Manness v. Collins – P sold his woodworking business with a 3-year contract to stay on as manager.  D then fired him after some incidents, including them undercutting P’s authority.  He stopped working, which usually would be “just cause” to terminate, but the court found that D’s had breached the covenant of good faith in his K by hindering his performance.  P sued for all 3 year’s salary.  D’s argue that he had to mitigate, but they had the duty to show comparable employment in the field.  They didn’t carry that burden, so full damages were awarded.  
 
Other mitigation scenarios
· Mitigation applies to UCC K’s.
· LL’s traditionally don’t have a duty to mitigate (finding new renters for breached vacancies) but courts are moving away from this.  
Mitigation for Parties with Other Similar Contracts
· A K entered into after a breach will be considered a “mitigating K” only if the breach of the original K made performance of the second K possible.  
· Deducted from P’s damages.
· If non-breaching party could’ve performed both K’s the 2nd one will not be considered mitigating.  It’s just an additional K.
· P then entitled to profits from both K’s.  
· Lost Volume – Rest. 350:  If he would’ve entered into both transactions but for the breach, he has “lost volume” as a result of the breach.  In that case, the second transaction is not a “substitute.”  
Non-Recoverable Damages – Can’t be included in P’s damages for D’s breach of K:
· Attorney fees * Damages for mental distress * Punitive damages

Reliance and Restitutionary Damages
Expectancy: Promisee’s interest in having the benefit of his bargain by being put in as good a position as he would have been in if the K had been performed. 
Reliance: Promisee’s interest in being reimbursed for loss caused by reliance on the K by being put in as good a position as he would have been had the K not been made.
Restitution: Promisee’s interest in having restored to him any benefit that he conferred on the other party.

Damages based on Reliance Interest – Rest. 349
As an alternative to expectation damages, the injured party has a right to damages based on his reliance interest, including expenditures made in prep for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the K been performed.
· Limitations on Reliance Damages:
· Losing Contract * Causation, Foreseeability, Reasonable Certainty * Duty to Mitigate
Foregone Opportunities as Reliance Damages
· Gains P would have made had she not relied upon D’s promise
· Dialist v. Pulford: Breach of exclusive territory provision; reliance damages included franchise fee + lost salary.
Wartzman v. Hightower Properties – D relied upon P for legal services in incorporating a very stupid company.  They spent a bunch of money after being incorporated in prep for a stunt, when the lawyer, P, told them the whole corporate structure was wrong and they should hire a consultant to fix it.  D sued for the amount spent on reliance on the K with the lawyer.  P could’ve shown that they would’ve lost more money if the K had been performed, but he neglected to do so (losing contract doctrine).  Court finds that D relied on P to prevent investment pitfalls and they lost a lot of money because of it.  Also, they didn’t have a duty to mitigate by hiring expensive consultants.  P should’ve paid for that consultant.  


Promissory Estoppel – Rest. 90
· A promise which the promisor should reasonably expect to induce action or forbearance on the party of the promisee or a third person and which does induce by enforcement of the promise.  The remedy may be limited as justice requires.  
· Relief may be limited to restitution or extent of promisee’s reliance.
· Court has discretion to award expectation, reliance or some other form of remedy when the basis of recovery is promissory estoppel.  Can limit damages as justice requires.
Walser v. Toyota Motor Sales, Inc. – P was “promised” a Lexus dealership by D and on reliance they bought some land.  Promise fell through and P sued for millions based upon promissory estoppel based on out-of-pocket expenses and lost profits; they were only awarded for pocket expenses.  Court finds that the promise was only on the table for a short period, and the price awarded should only reflect the price paid for the land minus its current value.  Lost profits would be too speculative.

Restitution when the Other Party is in Breach – Rest. 373
1) Subject to the (2) – on a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit conferred on the other party by way of part performance or reliance.
2) The injury party has no right to restitution if he has performed all his duties under the K and no performance by the other party remains due other than payment of a definite sum of money for that performance.  
· Market Value Restitution – The standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in the P’s position at the time and place the services were rendered.  
· Election to seek restitution may only be made when the D commits a total breach of the K.
Coastal Steel Erectors v. Algernon Blair – D breached subcontractor agreement with P, but the K would’ve been a loser if it was completed (they would’ve been in the hole for more than they were entitled to recover); so that bars recovery under contract principles.  But under restitution, P can recover for value of services he gave to D.   Measure is “reasonable value of the performance” for such services purchased at the time and place.


Restitution in Favor of a Party in Breach – Rest. 374
1. The party in breach is entitled to restitution for any benefit he has conferred by way of part performance or reliance in excess of the loss he has caused by the breach. 
2. To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of performance is liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  
Lancellotti v. Thomas – P bought a diner and promised to pay lease on the land to D.  P gave 25k upfront.  He soon lost interest in having the business and sued to get the 25k back.  Court finds it would be a windfall to keep the 25k and retain the business with nothing lost.  The old rules wouldn’t allow restitution on a willful breach, but it does now.  


Effect of Willful Breach
· Intentional variation from the terms of the K precludes restitution:
· “A party who intentionally furnishes services or builds a building that is materially different from what he promised is properly regarded as having acted officiously and not in part performance of his promise and will be denied recovery on that ground even if his performance was some benefit to the other party.”

Methods of Valuing Restitution – Rest. 371
· Cost-Avoided Method: FMV of benefits received as measured by how much it would have cost the benefitted party to hire a reasonable person in the same line of work to provide the same results.  
· Net Benefit Method: Difference in the FMV of benefitted party’s property (or net worth) before and after the actions of the aggrieved party.
· Courts have discretion in choosing which one, but generally:
· Non-breaching party seeking restitution can pick the most generous one.
· Breaching party is only entitled to the least generous one.  
Restitution when K is Within Statute of Frauds – Rest. 375
· A party who would otherwise have a claim in restitution under a K is not barred from restitution for the reason that the K is unenforceable by him because of SOF.
Restitution when K is Voidable – Rest. 376
· A party who has avoided a K on the grounds of capacity, mistake, duress, etc. is entitled to restitution for any benefit he has conferred on the other party by part performance or reliance.  
Restitution in cases of Impracticability, Frustration, Etc. – Rest. 377 
· A party in these circumstances is entitled to restitution same as above. 
Mutual Restitution – Rest. 384
· An aggrieved party who seeks restitution must also return whatever benefits he has received from the other party.  

Specific Performance & Agreed Remedies
Availability of Specific Performance and Injunction -  Rest. 357
Court may order 
· Specific performance of a K duty
· Injunction against a breach of K duty

Court has wide discretion in determining whether or not to grant such relief. 
· Award of $ damages is inadequate to protect party’s expectation under K 
· Factors: 
· Difficulty in proving damages with reasonable certainty.
· Difficulty in procuring a suitable substitute by means of $ (land, unique items, art, patents)
· Likelihood that an award of damages could not be collected. 
· No undue practical limitations on court’s ability to grant relief (difficulty of supervision)
· Character and magnitude of the performance would impose on the court burdens in enforcement or supervision (requirement K’s)
· Personal services – not likely.
· Grant of relief will not be unfair
· Negative examples:
· K was induced by mistake or unfair practices
· Relief would cause unreasonable hardship to the party in breach or third persons
· Exchange is grossly inadequate
UCC: 
· Specific performance may be granted where goods are unique or in other proper circumstances.
· Comparable provisions for sellers allows goods to be forced on the buyer when goods are not subject to reasonable resale.  
· If goods are readily available on the market, specific performance will almost certainly be denied.  
Contracts for Personal Services or Supervision
· A promise to render personal service will not be specifically enforced.
· A promise to render person service exclusively for one employer will not be enforced by an injunction against serving another 
· If it’s probable result will compel a performance involving personal relations, the enforced continuance of which is undesirable; or 
· Will be to leave the employee without other reasonable means or making a living. 
· Some courts may, however, enjoin an employee from working for another employer based on an implied promise or express exclusivity clause.
· Courts will likely deny if services are not special, unique, unusual, peculiar.  
Specific Performance against an employer is often denied because of difficulty of supervision or adequacy of money damages.  
Reier Broadcasting v. Kramer – P had a K for D to do a weekly radio show with them, but the school he coached for gave broadcasting rights to another company who he was obliged to do a show with.  P seeks injunction to stop him from working with another.  Court finds that personal services K cannot be specifically enforced; and that injunctions cannot be used in any K where it can’t be specifically enforced.  They adopt a rule that there can’t be injunctions to enforce personal services K’s because it essentially forces someone in D’s position to perform for the party like P just to make a living.  

Agreed Remedies 
· Parties may seek this if K involves a venture or transaction that is speculative 
· Helps parties predict the cost of breaching.
· Facilitates negotiated settlement of disputes rather than costly litigation.
Liquidated Damages and Penalties – Rest. 356
· Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and difficulties in proof of loss.  A term fixing unreasonably large liquidated damages is a penalty is unenforceable.
Comment B:
· The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty, the easier it is to show that the fixed amount is reasonable.  
· If the difficulty of proof of loss is great, considerable latitude is allowed in the approximation of anticipated or actual harm.  If, on the other hand, the difficulty of proof of loss is slight, less latitude is allowed in that approximation.  
· If it is clear that no loss at all has occurred, a provision fixing a substantial sum is unenforceable.  
Enforceability of Liquidated Damages
· Court will not enforce if it finds the provision to be a penalty; then non-breaching party will have to prove the damages in a usual way.  
· Penalty is not “reasonable forecast of harm” but rather to punish by imposing high liability.
· Many courts presume a liquidated damages clause is enforceable and put the burden of proof on the party seeking to invalidate it.  
Barrie School v. Patch – P had a liquidated damages clause in their contract with D about paying a full-year tuition if they pull out after a certain date.  They did and D refused to pay full amount.  The court finds that it’s a valid clause because it has a certain sum, was reasonable and wasn’t altered after the breach.  Not a K of adhesion because D had a chance to properly escape the entire K by pulling out in time.  The court also decides there’s no duty to mitigate, since the liquidated damages clause is designed to completely circumvent the damages inquiry.  Viewed in context at the signing of the K, not after.  

UCC Remedies 

Buyer’s Remedies When Seller Breaches – buyer can cancel the K
· Seller fails to make delivery
· Seller repudiates K
· Seller delivers Non-conforming goods
· Buyer rightfully rejects goods
· Buyer justifiably revokes acceptance
· Buyer accepts goods
· Fails to make an effective rejection
· Takes acts inconsistent with seller’s ownership (altering or modifying goods)

Perfect Tender Rule - 2-601
· Buyer entitled to “perfect tender” of goods ordered and has right to reject goods that fail to conform in any respect to the K.  Substantial performance is not applicable to sale of goods in UCC. 
· Buyer must act promptly to reject, otherwise it will be deemed an acceptance.
Rejection – 2-602
· Buyer must reject for good faith reason, not just to get out of the deal.
· If there are proper grounds to reject, it must be made within a reasonable time after delivery and must notify seller.
· Seller has the ability to cure.
Revocation of Acceptance – 2-608
After acceptance of goods, buyer may still be entitled to revoke acceptance.
· Non-conformity must be substantial (impairs value of goods to buyer)
· Must occur within a reasonable time after buyer discovers (or should have) grounds for it.
· There must not be a change in the condition of goods
· Notice to Seller  
Cure Under 2-508
· If delivery by seller is rejected for non-conformity and the time for performance has not expired, seller may reasonably notify buyer of his intention to cure and may then within the K time make a conforming delivery.
· There is a limited ability to cure after delivery date has passed.
· Like when the seller had reasonable grounds to believe would be acceptable.

Direct Damages:
Cover – 2-712
· After breach by seller, buyer may “cover” by making in good faith and without unreasonable delay, any reasonable purpose of or K to purchase substitute goods.
· Buyer may recover the difference between the cost of cover and the K price together with incidental or consequential damages, but less expenses saved in consequence of seller’s breach.
Market Damages – 2-713
· If buyer is not able to cover, chooses not to cover, or didn’t reasonably act in covering, buyer may instead recover market damages. 
· Difference between market price at the time buyer learned of the breach and the K price, with incidental and consequential damages…but less expenses saved in consequence of seller’s breach.

Incidental and Consequential Damages – 2-715
Economic consequential damages
· Foreseeability/causation (Hadley)
· Mitigation: seller not liable for losses that could have been reasonably prevented by cover.
Damages to person and property
· Just need to establish causation.
Liquidated Damages – 2-718(1)
· Damages for breach may be liquidated in the agreement, but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach. Not as a penalty.
Damages for Accepted Goods – 2-714
· Buyer must give notice of deficiency to seller within reasonable time to preserve right to collect remedy.
· Buyer may recover damages based on loss suffered by the buyer as a result of deficiency (losses due to late delivery)
· For a breach of warranty, damages are “difference at the time and place of acceptance between value of goods accepted and the value they would have been if they had been as warranted.”
Specific Performance – 2-716
· Buyer who doesn’t receive the goods and doesn’t elect to cancel may pursue specific performance.  
· Only may be allowed when goods are ‘unique’ or when unreasonably burdensome to require buyer to look for and acquire a substitute.
· If goods are available on the market, specific performance is always denied.  

Seller’s Remedies when Buyer Breaches
· Buyer wrongfully rejects
· Buyer wrongfully revokes acceptance
· Buyer repudiates
· Buyer fails to make payment that is due on or before delivery

When goods have not been accepted: Resale Damages – 2-706
· Seller may resell the goods and recover the difference between resale price and the K price.
· Must give buyer proper notice, and resale must be in good faith and responsible manner. 
· Damages are not recoverable if seller engages in “sham” resale.
· Seller may proceed by private or public resale.
· For private (via broker), seller must give buyer reasonable notice of his intent to resell.
· For public (via auction), seller must give the buyer reasonable notice of the time and place of sale.  
Market Damages 
· If seller has not resold goods or fails to comply with requirements of resale, seller may recover the difference between K price and market price of goods at the time and place at which delivery was to have been tendered under the K.  
Lost Profits – 2-708(2)
· Seller may recover his profit if cover or market damages are not adequate to put the seller in as good a position as performance would have done.
· Sellers allowed to recover lost profits when seller can show it’s a “lost volume seller.”  
Seller’s Action for the Price – 2-709
· Seller may recover the K price of the goods from the buyer as damages when:
· Goods have been accepted;
· Goods have been lost or damaged within commercially reasonable time after risk of loss has passed to the buyer; or 
· Seller is unable to sell the rejected conforming goods after reasonable efforts.
· If seller is entitled to recover the price, the goods must be turned over to buyer.
Seller’s Incidental and Consequential Damages
· All of above sections allow seller to recover incidental damages.
· Consequential damages are not specifically mentioned.
· Right to recover liquidated damages is as discussed above for buyers.

Contractual Modification or Limitation of Remedy 
· Agreement may limit or alter measure of damages, as by limiting buyer’s remedies to return of goods and repayment of price or to repair and replacement of non-conforming goods or parts
· Where circumstances cause an exclusive or limited remedy to “fail its essential purpose” remedy may be had as provided in UCC
· Consequential damages may be limited or excluded unless it’s unconscionable.
· Limitation of consequential damages for injury in the case of consumer goods is not OK.  





image1.png
U.C.C. §2-207

OfferTerms Govern

Are both
partics
merchants?

Additional/different

terms in acceptance
incorporated?

U.C.C. § 2-207(2)

“Knock — out” rule
parties’ .

(common terms &
jconduct U.C.C. gap fillers)
L 2 U.C.C.§2-207(3)

NoK





image2.tiff
Is there a

B

Does an
exception
apply?

Oral Contract
nenforceable

No SoF Issue




image3.png
What type of evidence does PER apply to?

Before execution [lesaaadl After execution

of writing of writing




image4.tiff
udge admits

Is evidence .
arol evidence

Does Writing Consisten:
PER . Totally ’ and not
Integrated Contradictory|

apply? 2
PPy w/ writing?

o supplement

partially
integrated

agreement

@ ¢ ¢

Judge refuses to
admit W evidence
(BUT check PER exceptions)

Evidence
Admissible





image5.tiff
Mutual Mistake

Inil: Mistake

‘A mistake of both parties at the time a
contract was made

A mistake by one party at the time 2
contract was made

‘The mistake relates to a basic assumption
on which the parties’ made the contract

‘The mistake relates to a basic assumption
on which the mistaken party made the
contract

“The mistake has a material effect on the
agreed exchange of performances

‘The mistake has a material effect on the
agreed exchange of performances that is
adverse to the mistaken party

‘The complaining party did not bear the
risk of mistake

“The mistaken party did not bear the risk
of mistake

And either (2) the effect of the mistake is
such that enforcement of the contract
would be unconscionzble o (b) the other
party had reason to know of the mistake
or his fault caused the mistake





