Introduction to the Law of Contracts

Overview:
· Definition of a contract: 
· It involves at least one promise of future performance.
· What is NOT a contract?
· A completed transaction
· A conditional gift
· A unilateral/ gratuitous promise

I. Consideration and Promissory Estoppel: (Promises)

A. Defining Consideration Doctrine: (Contractual promises)
· §17 Requirement of a Bargain
· (1) Except as stated in Subsection (2), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.
· (2) Whether or not there is a bargain, a contract may be formed under special rules applicable for formal contracts or under the rules stated §§82-94.
· §71 Requirement of Exchange; Types of exchange
· (1) To constitute consideration, a performance or a return promise must be bargained for.
· (2)  A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
· (3) The performance may consist of
· (a)  an act other than a promise, or
· (b)a forbearance, or
· (c) the creation, modification, or destruction of a legal relation
· (4) The performance or return promise may be given to the promisor or some other person.  It may be given by the promisee or by some other person.
· §73 Performance of a Legal Duty
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute Is no consideration; but a similar performance is consideration if it differs from what is required by the duty in a way which reflects more than a pretense of bargain.
· §81 Consideration as Motive or Inducing Cause
· (1) The fact that what is bargained for does not itself induce the making of a promise does not prevent it from being consideration for the promise.
· (2) The fact that a promise does not itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.
Models of consideration—both must be present for the promise to be legally enforceable.
1) Legal benefit/detriment (Hamer v. Sidway)
a. Definitions: 
i. Legal Detriment—doing or promising to do something (or not to do something) that the promisee was under no prior legal duty to do (or not to do)
1. Always ask: Did the promisee have the legal right to do whatever it was he promised to refrain from? Did he give up a legal right? If yes, then this is legal detriment.
ii. Legal Benefit—Obtaining or being promised that which the promisor had no prior legal right to obtain. 
b. Hamer v. Sidway – Uncle promise case
i. Nephew’s legal detriment: He refrained from doing those activities he had a legal right to do in 1891
ii. Uncle’s legal benefit: Obtaining or being promised that which the promisor had no prior legal right to obtain.
1. *You only need to prove one or the other because if you have one, you almost always prove the other. It’s unnecessary to examine it from the other end.
c. Problem with this theory: Formalism of this model is not always comport with legitimate consideration and what kinds of promises should be enforceable.
i. Ex: What if he had promised to give you a pumpkin seed for $1 million dollars. Is this obtaining legal benefit/ incurring legal detriment?
1. Technically, yes. He had no prior obligation to give her his pumpkin seed and she had a legal right to keep her condo. However, was each side actually benefitting? No.
ii. Would we really want to enforce this contract? Probably not b/c likely not indicative of true reflection and consideration. 
2) Bargain/reciprocal inducement (“quid pro quo”)
i. May use actual benefit/detriment as a test of this. See tramp example.
1. An aid, though not a conclusive test, in determining whether a conditional gift vs. an inducement is an inquiry into whether the occurrence of the condition would actually benefit the promisor. If so, it is a fair inference that the occurrence was requested as consideration.
b. Pennsy v. Supply v. American Ash – took toxic supply off hands case
i. Issue: Was the promise that American Ash made to Pennsy supported by consideration? If so, this promise is a contract and is legally enforceable. 
ii. What is American Ash’s argument for why there is no contract? 
1. This was a conditional gift, which is not binding as a matter of contract law.  (If you haul it out, you can have it for free.)
iii. What is Pennsy’s argument? 
1. There was an inducement: We will only give this out for free if you come and pick it up.
c. How do we distinguish conditional gift versus an inducement?
i. American Ash was NOT really giving this away for free. They did this in an effort to have others dispose of the materials to avoid disposing of it themselves.
d. Court’s reasoning: Not just that there was an exchange of legal benefits and detriments here (this is NOT enough), but that there was a relationship of reciprocal inducement. “The detriment incurred must be the quid pro quo or the price of the promise and the inducement for which it was made.”
i. Court also holds that it is irrelevant that the complaint didn’t allege any actual negotiation or bargaining involved.
3) Note 6. Newman. 
a. There was a promissory note. Husband was the debtor. Husband dies. So, then, there’s no real legal force to this promissory note. Bank says to widow, if you promise to pay back your husband’s debt, we will void this note (which is already void). Ct holds there is no consideration supporting the promise the widow made and is not obliging her to follow through with this promise.
i. Morally, is this the right result? Yes, because the bank was really manipulating her.
ii. Under legal benefit/detriment theory:
1. No. There is no exchange of legal benefits/detriments because the wife didn’t have a prior legal duty.
iii. Under reciprocal inducement theory: 
1. Do we have the structure of reciprocal inducement? Yes.
4) Tramp coat example - Do we really think that your coming to the car is benefiting him? Or is this, this is what needs to take place in order for me to give you the gift? 
a. Is the man benefiting by the tramp going around the corner? 
i. No, so more likely a conditional gift.
a. Under the reciprocal inducement theory, actual benefit/detriment is actually slightly relevant.
5) Hypo: If you come with me to my car so I feel safer, then I’ll give you these skis. 
a. more of a clearly stated benefit.

B. Applying Consideration Doctrine

1) Nominal consideration = consideration in name
a. Never sufficient, we need actual consideration. See Dougherty below.
i. Synonyms for nominal: (1) token (2) peppercorn (3) $1 (4) fig leaf
b. Dougherty v. Salt – Aunt writes promissory note case
i. Holding: The promissory note was not supported by consideration.  (It was nominal)
1. Takeaway: Consideration in name (nominal) is not sufficient. Must be actual consideration.
2. Past event can’t be used for consideration
2) Adequacy of consideration
a. Only exception to not ruling on adequacy is gross inadequacy that suggests issues, such as fraud, mistake, lack of capacity, duress, or undue influence. But this often has more to do with voluntariness than the issue of consideration.
i. Dohrmann v. Swaney – kids get old woman’s last name case
1. RULE: when inadequacy so gross as to “shock the conscience”, a court may examine the adequacy of the consideration   
ii. Difference in the substantive value might reflect a failure in the bargaining process—wasn’t truly voluntary. 
iii. This might justify courts meddling with adequacy, but ONLY in extreme cases.
3) Sidebar: Illusory Promises & Promises in the Alternative (Note 4, pg. 97)
a. A promise that is either (1) solely within the promisor’s discretion (they can change their mind whenever they want) or (2) very unlikely to occur (aliens) or (3) is otherwise meaningless.
i. Do not support consideration
b. §77 Illusory and Alternative Promises
i. A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless (A promise is illusory unless…)
1. (a) each of the alternative performances would have been consideration if it alone had been bargained for; OR
2. (b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.
c. Example of a promise that is optional and under the control of the promisor: I promise to sell my new laptop to you for $100, unless I change my mind. 
i. Under (a) = I don’t change my mind and I go through with this promise.
1. Subsection (a) fails in this hypo, therefore the promise is illusory.
ii. Under (b) = I do change my mind and there is no promise.
d. Example of a promise that is very unlikely: I promise to sell you my laptop if Elvis is found alive.
i. Under (a) = Elvis is found alive, then I will promise to sell.
1. Subsection (a) fails again because both of the alternatives do not constitute consideration for the counter-promise to pay $100. Thus suggests an illusory promise.
ii. Under (b) = Elvis is not found alive, then no promise.
1. Subsection (b) fails because Elvis will not be found alive.
e. Example: I promise to sell you my laptop unless Elvis is found alive.
i. Under (a) = Promise to sell = consideration
ii. Under (b) = (if Elvis is alive) = no transaction
f. I promise to sell my laptop to you for $100 unless Elvis is found alive, in which case I promise to sell you my hard drive.”
i. Here, each of the alternative promises would have been consideration. Therefore, this is not an example of an illusory promise.
ii. Using a token instead of a hard drive would be illusory because a token is nominal consideration.
4) Past consideration
a. Plowman v. Indian Refining Co. – lay-off pick up checks case
i. Holding: No consideration, no enforceable promise. (Rather, gratuitous promise.)
1. Takeaway: Any time you have a situation where the consideration is a past act or something is being done out of a sense of moral obligation or benevolence, that will not satisfy the reciprocal inducement prong of consideration.
2. Key language: “Consideration is something given in exchange for a promise or in a reliance upon a promise.” (pg. 102)
ii. Consideration Analysis:
1. Legal benefit/detriment: Satisfied. Workers had no prior legal duty to work. Co had no prior right to receive their work.
2. Reciprocal inducement: Not satisfied. There’s no I’ll scratch your back if you scratch mine. Rather, I’ll scratch your back because you already scratched my back and you did it so well. Thus, more of a gift.
a. That the company asked them to come to the office in order to pick up the check supports the notion of a conditional gift. (Like if you come to my car, I’ll give you my skis.)
b. 
C. Promissory Estoppel: (Enforceable, non-contractual promises. Equity!)
1) Restatement 2d §90
(1) A promise which the
(2) Promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which
(3) Does induce such action or forbearance (aka detrimental reliance) is binding if
· Any change in position for the worse (involving some negative aspects). Examples: 
· Actual expenditures in reliance on the promise.
· Change in position often sufficient to invoke PE even if the conduct does not involve an expenditure of funds. See Katz (must be actual, not legal), pg. 238. 
· Must be concrete/quantifiable as an injury (even humiliation might satisfy). But can’t just be, “you made me sad or dashed my hopes.”
· Change in position that might be viewed as financially beneficial may nonetheless support PE.
· Omission: Failed to apply for a job in reliance. Failed to look for different kinds of insurance
(4) Injustice can be avoided only by enforcement of the promise. 
· Add that reliance must be reasonable.
a. Hypo: I’ll give you this land if you promise to take care of me. (A contract supported by consideration.) Then, Frank starts performing—packing up his homestead. Then, Maggie says, “I revoke.” Has Frank relied to his detriment? 
i. Yes. 
ii. essay writing – contract, if not -> P.E.
2) PE remedies
a. equity based
i. if bad faith = 0 damages
ii. restitution, etc.
3) Seinfeld Suit Hypo
a. Consideration? Line is blurry, but better view is no b/c there was no consideration b/c no reciprocal inducement—he didn’t say, “If I give you the suit, will you take me to dinner?” More of a gratuitous promise. 
i. When Kenny says, “Soup for a suit?” does not matter b/c courts do not worry about the adequacy or value exchange.
b. Then, can you use PE here? There isn’t really reliance to his detriment. He just waited in expectation and reliance does not exist just because your expectations were raised. Reliance involves an affirmative act that you take to your detriment. 
i. Having no other food options would make the detrimental reliance case weaker because he wouldn’t have had food anyway (wouldn’t be worse off).
c. What if the gift hadn’t been given yet? Kenny says I’m going to give this to you, all you have to do is take me out to dinner, here and hands him the suit. 
i. This is like Plowman—because I gave you a suit will you now buy me dinner? Which would also be no consideration.
4) Harvey v. Dow – girl gets land for house from Dad
a. RULE: promise can be implied by parties’ conduct (father helped build house!)
5) Actual vs. Legal Detriment
a. Katz v. Danny Dare, Inc. – forced to resign case
i. Holding: The third element of PE means actual detriment as opposed to legal detriment. PE is present here.
ii. Reasoning (PE elements): (1) Dare promised a pension of $13,000 per year for life. (2) Dare intended that Katz rely on its promise so he would no longer continue working (Dare conceded this) (3) Katz relied on this promise to his detriment (lost $10,000 per year in earnings) (4) Payments continued for 3 years until Katz was 70 years old and is no longer capable of working a full time position. 
iii. Why isn’t this a contract supported by consideration?
1. We have the quid pro quo, but we are missing the legal benefit/detriment. If you don’t have an employment contract, then you don’t have a legal right to the job.  Here, Katz was an at-will employee, so we know there was no legal detriment when he was fired. Therefore, we are in the realm of PE.
6) Aceves v. U.S Bank – shysters let P rely on foreclosure agreement
a. RULE: P.E. elements fulfilled (ex. of forebearance I think)
	
II. Formation: Mutual Assent

1. Bilateral Contracts—formed when the parties exchange promises of performance to take place in the future. Each is a promisor and a promisee (but you must ID the promise at issue and see if it is supported by consideration).

*Your analysis must start: (1) Is there consideration involved? (2) Is there offer/acceptance?

A. Offer vs. Invitation to Negotiate
a. §24 Offer: The manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. 
b. §26 Invitation to Negotiate: A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 
i. offeror must do something more to be bound
c. Lonergan v. Scolnick (invitation to negotiate vs. offer):
i. Takeaways:
1. Offer = An expression of the offeror’s fixed purpose to enter into a bargain or contract, requiring no further expression of assent on her part. (per class, detail/fixed purpose/definite)
2. The use of the word “offer” is helpful, but not required. 
3. Objective theory of contract interpretation: Std is whether the “offeree knows or has reason to know.” (Not what was subjectively thought.)
ii. Facts: Seller (∆) placed an ad in LA paper stating that 40 acres of land in Joshua Tree was for sale d/t need for cash. Seller wrote a “form letter” (per ct indicates less of a fixed purpose) in response to an inquiry he received. Buyer wrote back requesting a description. Seller wrote letter, “If you are really interested, you will have to decide fast” b/c expecting another buyer (TC believed this was the offer and that d/t delay in buyer’s response (see mailbox rule below), no contract). App Ct found it was invitation to negotiate, and that true first offer was the buyer’s response to this last letter where buyer firmly accepted. Then, because the land was already sold, there was no acceptance, thus no contract.
d. The “Mailbox” Rule. §63 Time When Acceptance Takes Effect. (Contract formed as soon as the acceptance is put in the mail.)
i. Unless the offer provides otherwise, (1) An acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but (b) An acceptance under an option contract is not operative until received by the offeror.
e. Hypos: 
i. “I offer to sell you my farm for $2 million. If you wish to buy this property, you must deliver your written acceptance to me by midnight on Friday, October 13, 2011.”  Offer (definite/firm, detailed, no further assent required)
ii. “I wish to sell my farm and will consider an offer of not less than $2 million. I invite you to make an offer if you are interested in purchasing it.” (invitation to negotiate)
iii. “I am willing to sell my farm to you, but will not accept less than $2 million cash. Let me have your reply as soon as possible.” (This is close. Invitation to negotiate—willing may indicate only I’m open to the idea , that actual price isn’t there is less dispositive. Offer—there is some definiteness/seriousness attached.)
B. Advertisements
a. Izad v. Machado – car ad case
i. Takeaways: 
1. Though usual rule is advertisements are not offers, they can be (as here) if a reasonable person would understand the communication as intent to be bound upon communication.
a. Ct also says “bait” and “switch” methods make it more like an offer, which are contrary to public policy, d/t “unclean hands.”
2. Objective theory of interpretation: The test of the true interpretation of an offer or acceptance is not what the party making it thought it meant or intended it to mean, but what a reasonable person in the position of the parties would have thought it meant.”
ii. Argument for not an offer: cultural context of a car dealership is that additional haggling will go on.
b. Still a contentious issue:
i. Motorcycle example (Usual rule makes sense here: advertisements not an offer.)
ii. Starbucks example (you wouldn’t expect to bargain/haggle once in a Starbucks. Fixed purpose, detail, no fine print, all make it seem like an offer.)

C. Other Communications: 
a. Normile v. Miller (1985):
i. Issues:  Was the broker’s message a valid revocation?  Yes. The only valid contract was btw (Buyer 2/Seller).
ii. Facts: Buyer 1 (Normile) made an offer to purchase seller’s home (Miller), and Muller made a counteroffer (not an acceptance b/c not mirror image). Buyer 2 (Segal) made an offer, which the seller accepted (so, contract!). The real estate broker notified Buyer 1 that the counter offer had been revoked. (You snooze you lose; the property has been sold.) Buyer 1 then signed the counteroffer and delivered it. Both buyers are suing Miller, arguing they have a right to this property. Seller argues Buyer 1’s acceptance is ineffective d/t revocation (the notice given). Buyer 1 argues revocation invalid because (1) option contract and (2) not communicated by seller (rather, by the broker). 
iii. Reasoning: (1) Not an option contract b/c no promise to keep open for certain period of time (2) offer was sufficiently revoked, so in fact Buyer 1’s last communication was actually a new offer.
b. Normile Takeaways: 
· Acceptance must be the mirror image of the offer. (common-law)
· §50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise
· (1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.
· (2) Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise. 
· (3) Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.
· §58 Necessity of Acceptance Complying with Terms of Offer
· An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered. 
· §60 Acceptance of Offer Which States Place, Time, or Manner of Acceptance
· If an offer prescribes the place, time or manner of acceptance its terms in this respect must be complied with in order to create a contract. If an offer merely suggests a permitted place, time or manner of acceptance, another method of acceptance is not precluded.  
· If the terms of the offer are changed or any new ones added by the acceptance, there is no meeting of the minds and, consequently, no contract. Minds must meet as to all terms.
· Expressing your free/voluntary intent to form a binding contract.
· Mailbox rule (above)—only communication that can be effective in this manner. All others only effective when received by offeror.
· So if you reject by mail and then decide to accept, you better make sure the offeror doesn’t receive rejection first.
· Counteroffer (aka qualified or conditional acceptance)
· Rejection of the original offer combined with a new offer.
· §38 Rejection
· (1) An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention
· (2) A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement
· §39 Counter-offers
· (1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from the proposed by the original offer.
· (2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.
· §59 Purported Acceptance Which Adds Qualifications 
· A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer. 
· Rejection: (Note 1—terminates offer such that it can’t be revived.)
· §36 Methods of Termination of the Power of Acceptance
· (1) An offeree’s power of acceptance may be terminated by
· (a) rejection or counter-offer by the offeree, or
· (b) lapse of time, or
· (c) revocation by the offeror, or
· (d) death or incapacity of the offeror or offeree
· (2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of an condition of acceptance under the terms of the offer
· §38 Rejection 
· (1) An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention. 
· (2) A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement
· §40 time When Rejection or Counter-Offer Terminates the Power of Acceptance
· Rejection or counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter-offer is only a counter-offer unless the acceptance is received by the offeror before he receives the rejection or counter-offer. 

· Revocation: (main takeaway)
· “Offer is generally freely revocable…by offeror at any time before it’s been accepted. The revocation terminates it, & offeree has no power to revive the offer by any subsequent attempts to accept.” (pg. 49)
· “Generally, notice of the offeror’s revocation must be communicated to the offeree to effectively terminate the offeree’s power to accept the offer. It is enough that the offeree receives reliable information, even indirectly, that the offeror had taken definite action inconsistent with an intention to make the contract.” (pg. 49)
· Elements (1) Act inconsistent with intent to form a contract and (2) The offeree receives reliable information (even indirectly) of this.
· Ex: A video of the Normiles signing with someone else likely satisfies this. By contrast, gossip is not reliable.
· §43 Indirect Communication of Revocation 
· An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect. 
· Option Contract: Requires (1) Consideration (MINORITY: can be weak, §87-majority requires substantial consideration) and (2) A promise or agreement that the offer will remain open for a certain period of time. (pg. 47)
· Often a separate contract about the offer/acceptance process (not the underlying contract itself). Basically a promise in exchange for consideration (money/services).
· “Scouts honor” to keep a promise open does not create an irrevocable option contract, needs consideration!
· MINORITY RULE: Albeit weak consideration, consideration in name seems to suffice. [§87 (1): Only piece that has stuck from this].
· If the option were a clause in our contract, can use the consideration of the larger contract.
· Makes offer irrevocable (thus, exception to general rule of revocation).
· Rejection during the option period doesn’t have same effect as rejection of an offer.
2. Unilateral Contracts—a promise in exchange for the performance of an act (as opposed to an acceptance/counter-promise, which forms a bilateral contract).
· Here, acceptance and performance happen at the same time.
· promise must be completed to form acceptance
A. Traditional common-law rule:
a. Traditional common-law: The act in question will take time, but the contract isn’t formed until he finishes crossing the bridge (under traditional rule). Offeror may revoke even if offeree is two steps from completing the act.
b. R2d §§ 32, 45, 62—all try to protect the offeree against this rigidity in situations where there performance occurs over an extended period of time.
B. Sateriale v.Reynolds – Camel Cash rewards case
a. RULE: test for unilateral contract:    “Whether the advertiser, in clear positive terms, promised to render performance in exchange for something requested by the advertiser, and whether the recipient of the advertisement reasonably might have concluded that by acting in accordance with the request a contract would be formed.”
C. Cook v. Coldwell – banker performance case
a. Holding: Due to Cook’s performance, the offer was irrevocable, thus the contract is legally enforceable.
*Can’t apply §32 here b/c offer clearly precludes accepting by return promise.
b. §45 Option Contract Created by Part Performance or Tender
i. (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
ii. (2) The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer. 
 
iii. Only applies in situations where the offeror only allows acceptance by an act (and not a promissory acceptance) (i.e. Cook, where this is implied)
iv. So doesn’t explicitly apply to bridge hypo b/c there, it’s ambiguous: It doesn’t say act is the only way; could say, “I accept.”
c. Result: Once act begun, irrevocable (b/c has formed sort of option contract); however, contract is not formed, until the performance is completed.
i. *No protection for preparation.
d. §32 Invitation of Promise or Performance
i. In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
1. exceptions: §45 and§62 

e. Example #1: “I will offer to sell you my hand-made quilt, so if you wish to purchase it you should bring $200 to my home by Monday.” 
i. §32 says, if there’s any way to construe this as permitting acceptance via return promise, then the law permits this.
f. Example #3: Homeowner to Handyman on 9/1/11: “Bob, I need the two dead trees removed from my property by the end of the month and will pay $500 for the job. If you would like to do this work, please let me know.” 
i. In close cases like this, §32 is saying law allows interpretation of a return promise (thus an irrevocable contract).
D. §62 Effect of Performance by Offeree Where Offer Invites Either Performance or Promise
a.  (1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance. 
b. (2) Such an acceptance operates as a promise to render complete performance. 
E. Aka, when §32 applies, and the offer can be either accepted via promise or by tendering performance through an act, the beginning of performance is construed as the statement, “I accept” (aka a return promise).
a. Result: A contract is formed when act is started. (Prep does not count.)
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3. Pre-Acceptance Reliance (substitute for consideration in an option contract)
A. Drennan v. Star Paving Co. (1958)
a. Facts: Drennan (π, GC) was preparing to bid on work at a school. Received bid from Star (∆, subcontractor). Drennan accepted and based it’s own bid on Star’s figure. Drennan awarded contract by the school. Next day, Drennan visit’s Star’s office and Star claims it made a mistake and tries to revoke.
b. Holding: Affirmed TC’s ruling for Drennan b/c (1) There was no option contract (no consideration; no promise to keep open) and (2) Bid was irrevocable d/t pre-acceptance reliance, thus there was a contract formed. (Ct finds all elements of §90 satisfied.)
i. Takeaway: Implied promise to keep offer open is sufficient as long as we can reasonably make out the other 3 elements of §90 (detrimental reliance, etc).
1. Here, the offer could have been revocable if (1) The contract had explicitly stated or clearly implied the offer was revocable or (2) Culture of inequitable conduct, i.e. “bid shopping.”
2. §87 Option Contract
a. (1) An offer is binding as an option contract if it
i. (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within areasonable time; or
ii. (b) is made irrevocable by statute. 
 
b. However, on an exam you apply all four §90 elements to determine pre-acceptance reliance.
4. When to use Restatement vs. UCC?
· If contract does not regard the sale (not lease/etc) of goods OR if there is no specific UCC provision, we use the Restatement/common-law (basically a gap filler).
· Must determine the predominant function of the contract only.
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5. §2-205. Firm Offers (UCC) (applies when only one party is a merchant)
*Makes buyer’s offer irrevocable when it’s a contract for the sale of goods!!!
· An [1] offer by [2] a merchant to [3] buy or sell goods in a [4] signed writing which by its terms [5] gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but [6] in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. 
· §2-104. Definitions: (1) "Merchant" means a person 
· [1] who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or 
· [2] to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill. (so, basically their skill can be imputed)
· Generally has to be a commercial activity. So, Ebay could satisfy, but not if what you’re buying is separate from your knowledge/skill etc.
· §2-105. Definitions: (1) "Goods" means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action. "Goods" also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (Section 2-107). (2) Goods must be both existing and identified before any interest in them can pass. . . . 
· Existing means sale of futures doesn’t count as a good.
· Patent is not a good, not moveable. Rather, it’s a right.
· Electricity is moveable, and it exists. So even though you can’t put it in your pocket, it still qualifies as a good.
6. Battle of the Forms
A. Common-Law (Battle of the Forms)
a. Princess Cruises (1998)
i. Facts: (1) Princess issued a Purchase Order (Offer #1—a fixed purpose to enter a binding legal relationship.) (2) GE received this & same day sent a Fixed Price Quotation [Counter-offer. Not an acceptance because not a mirror image, and in fact a huge departure.] (3) GE notified Princess their previous form contained an error. (4) GE faxed a Final Price Quotation [Counter-offer.] (5) Via phone, Princess gave GE permission to proceed based on the price set forth in GE’s Final Price Quotation. [Acceptance: Express acceptance of the price but also implied acceptance of the all the other terms of GE’s document through their performance (paying the money).] (6) While GE was working on the ship, the rotor became unbalanced and though GE tried to correct this, Princess had to cancel a 10-day cruise.
ii. Holding: Contract was predominantly for services, so common-law applies. Thus, via mirror image rule, last shot rule, and the fact that “assent may be inferred from the acts and conduct of the parties,” GE’s Final Price Quotation controls, which restricted damages and eliminated liability for incidental/consequential damages & lost profits/revenue, thus making the jury’s $4 million award for Princess impossible. 
iii. Coakley Factors: To determine if goods vs services predominates. 
1. Language of the contract: “inspection, repair, and maintenance services;” “service engineer” 
2. Nature of the business of the supplier: Princess was dealing with GE’s “Installation and Service Engineering Department”
3. Intrinsic worth of the materials supplied: Both forms blend the cost of materials into the final price rather than itemizing them: This point was not dispositive in this case.
iv. Mirror Image Rule: Gives a “varying” acceptance the effect of only a counter-offer. Offer and acceptance must have identical terms to = contract! (pg. 151)
1. Exception: §59 softens this rule, stating that if the terms were only slightly differing, it might be treated as an acceptance. (Applies only in EXTREME MINORITY of cases, not here.)
v. Last Shot Rule: Offer + Counteroffer + Implicit Acceptance (act or conduct) = Contract controlled by all the terms of the counteroffer. 
1. “A party can impliedly assent to and thereby accept a counter-offer by conduct indicating lack of objection to it.”
a. However silence with no act DOES NOT SUFFICE.
2. Princess implicitly accepted ALL the terms in the last contract to be purposed (GE’s) because they paid the money. (Shows formalistic unfairness b/c Princess didn’t even read all the terms.)
b. Hypo: Gandalf offers to perform magic tricks for Frodo, an impresario, for $3,000. Frodo replies, “I accept, but I plan to videotape your performance and show it monthly thereafter at park concerts.” Frodo replied, “I agree to pay you $3,000, but you must be sober during the performance.” 
i. Can argue that this doesn’t constitute a counteroffer and is, rather, a mirror image acceptance b/c being sober during the performance is really implied in the terms of the original offer.
B. UCC (Battle of the Forms)—tries to reform the harshness of the common-law.
§2-207:
· (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
· Definite = agreement about the basic terms of the contract & Seasonable = timely 
· Requires that “dickered” terms are agreed upon, even if boilerplate/fine print terms are not. (This is NOT an assessment of material vs. immaterial.)
· Dickered = negotiated terms of the transaction (i.e. quantity, price, delivery)
· “Expressly made conditional”
· Typically satisfied if “acceptance uses very clear language indicating that the offeree’s assent is expressly conditional on the offeror’s agreement to the terms of the offeree’s document…even if the language is essentially boilerplate.”
· If condition present, makes it a counteroffer (not a def and seasonable acceptance).
· Construed narrowly! Err on the side of no conditional acceptance.
· Note 3, pg. 160: “An acceptance does not amount to an expressly conditional acceptance simply because it contains terms that materially differ from the terms of the offer.”
·  (2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 
*Most of the time, one of these exceptions applies and the terms fall out!! *On an exam, go through the entire analysis even if you find one of the exceptions applies.
· (a) The offer expressly limits acceptance to the terms of the offer 
· What’s called a “conditional offer”—you can only accept this offer by accepting all the boilerplate terms in the offer.
· See Hercules 1/19 offer below.
· (b) They (the additional terms) materially alter it
· Materially alter = clauses that result in surprise or hardship (interchangeable) if incorporated without express awareness by the other party; Anything that departs from the reasonable expectation of the other party.
· Ex: (1) Negating standard warranties in situations where it normally attaches. (2) A clause requiring guaranty of 90-100% deliveries where more leeway would usually be expected. (3) A buyer’s option to cancel upon failure to meet any invoice when due.
· See Brown Machine indemnification clause below.
· Examples of clauses that do not materially alter: (1) Setting forth and enlarging slightly upon the seller’s exemption due to supervening clauses beyond his control (war/natural disaster). (2) Reasonable limitation on remedies (3) Anything else that is more or less within industry custom or norm. (Supp. pg. 32) 
· (c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 
· Notice given before the acceptance was received.
· Ex: “Don’t you dare try to add this term to your acceptance.”
· OR, after reading the acceptance, objecting to terms in a reasonable time. (i.e. before a dispute arises and preferably before acceptance.)
· Different terms = conflicting terms
· Majority approach: Treats “different” like “additional,” and uses §2-207(2) as if drafters simply forgot to insert “different” in the statute.
· Minority #1: Different terms (in the acceptance) fall out (unless expressly accepted) and the corresponding term in the offer would remain.
· Minority #2 (“knock-out” rule): Follows §2-207(3). BOTH conflicting terms fall out and the implied UCC term (if there is one) is inserted (as they would already be included anyway!).
a. Brown Machine (seller) v. Hercules (buyer) (1989)
i. Issue: (1) Was a contract formed? (2) Is indemnification part of the terms of the contract?
ii. Holding: Contract formed and Hercules offer controls (no indemnity clause).
1. Reasoning: 
a. Because exceptions §2-207(2)(a) and likely (b) apply, meaning the additional terms are treated as a proposal for addition; AND
b. Hercules did not expressly accept the additional terms [their performance of paying does not constitute express acceptance].


iiI. Facts:
	
	Common-law
	UCC

	1/19. Hercules sends order #03361 for a T-100 press. “This order expressly limits acceptance to the terms stated herein…Additional terms rejected unless expressly agreed” + has no indemnity clause.
	Offer
	Offer (analysis is no different)

*Offeror expressly limited acceptance to all of the offeror’s terms, thus §2-207(2)(a) applies, and any additional terms the offeree tries to bring in are excluded.
*Could also argue §2-207(2)(b) applies, b/c indemnification is a big undertaking such that most courts would consider it material (causing hardship or surprise).

	2/5. BM sends “order acknowledgement,” which includes indemnity clause + “If you don’t tell us in 7 days, we assume you agree to all of our terms.”
	Counter-offer b/c it’s not the mirror image (it includes additional/contradictory terms).
	Def (agreement about the basic terms of the contract) & seasonable (timely) acceptance  contract formed under §2-207(1). Go to §2-207(2) to determine which terms control.
*ID clause and trim are both material, but this doesn’t matter—see above.
*Not conditional acceptance. This language just says if you don’t like these terms, tell us and we might be willing to change, NOT that they absolutely won’t proceed w/ the transaction if you don’t accept our terms. 

	2/9. H sends letter: make sure it’s reverse trim, “all other specifications are correct,” and H eventually performs (pays).
	“All other specifications are correct” is only acceptance of the “main dickered” terms, but not of boilerplate terms such as ID clause.
Contract formed due to the eventual performance, including indemnity clause (under last shot). (This is comparable to the last communication in Princess cruises.)
*Though could possibly argue this is counter-offer d/t reverse trim aspect.
	



iii. §2-207(1):
[image: ::::Desktop:Screen Shot 2015-03-01 at 2.46.17 AM.png]
Example: “Seller tenders a seasonable and definite acceptance of the offer, but adds: “The buyer shall agree to indemnify us for any claims of injury arising out of the use of the goods.”  Under common law, this is a counteroffer. Under UCC, this is a definite and seasonable acceptance. 

iv. §2-207(2): What are the terms of the contract? BM and H are both clearly merchants under §2-104.
*Terms in offer = all terms in offer including boilerplate.
 [image: ::::Desktop:Screen Shot 2015-02-28 at 9.37.50 PM.png]
v. §2-207(3): Counter-offer + c.o. implicit acceptance through performance = 
[image: ::::Desktop:Screen Shot 2015-02-28 at 9.40.54 PM.png]

III. Defenses To Contract Validity (Where there’s offer + acceptance & consideration)

1. Capacity Overview
· R2d §12(2): A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby, unless he is:
a. Under guardianship, or
i. Definition: Adjudicated incompetent by the court & appointed guardian
ii. Effect: VOID.
b. An infant, or
i. Definition: Persons under the age of majority (usually 18)
ii. Effect: VOIDABLE
c. Mentally ill or defective, or
i. No cognitive ability  Majority deems VOIDABLE (assuming other party had reason to know, which is typically true d/t req of “severe disorder”/ high threshold)
ii. No volitional control  Minority deems VOIDABLE assuming other party had reason to know (not typically true b/c “no volitional ctrl” usu not severe)
d. Intoxicated
i. Def: Under the influence of alcohol or drugs
ii. Effect: VOIDABLE if other party has reason to know that intoxicated party cannot understand. 
· Incapacity makes K voidable at the election of the incapacitated party.
· Exception: Guardianship. When there has been a legal adjudication that you are no longer competent, then the contract is voided. They don’t get to elect whether to enforce.
· Incapacity measured at the time the K was formed. 
· Ratification: ALWAYS ADDRESS ACTS THAT COULD REPRESENT DISAFFIRMANCE ON THE EXAM.
· A party may DISAFFIRM at any time while incapacitated. Once capacitated, they may disaffirm during a reasonable amount of time. After this grace period, they will be held to have affirmed. 
· Reasonableness depends on the facts  ALWAYS ADDRESS ON EXAM.
· Look for facts (either explicit statements or acts) that support disaffirmance.
· Ex: Kobe signed contract while a minor but accepted payment and performed autograph signing duties for more than 18 months after reaching majority, was held to have ratified his contract.
· An incapacitated person may AFFIRM or ratify a contract once they become capacitated. (i.e. reach the age of majority). 
· Action for recision = restoring parties to their status quo (basically undoing the entire thing)
· Typically means you have to give back any benefits you received as restitution.
· Normally, if K rescinded  full restitution of benefits.
· Not always the case w/ capacity.

2.  Minority & Mental Incapacity
A. Minority 
e. Voidability
i. Historical Rule—Ct decides voidability based on benefit/burden.
1. Court made a determination as to whether the contract was disadvantageous to the minor, in which case it would be void. Or beneficial, in which case it was not void.
ii. Modern Rule—Minor decides voidability.
iii. On exam -> is there incapacity? ->if so, what restitution?
f. Restitution (see slides)—Asking if the K is voided, does the incapacitated person still have to return the benefit they received?  
i. Traditional Rule—Minor must return any remaining benefit still in their possession.
1. Note 1 (pg. 523): Allows a minor to disaffirm, even if there has been full performance and the minor cannot return to the adult what was received in the exchange.
2. Exceptions to Traditional Rule: (tortious acts  likely more restitution)
a. Minor misrepresents age
b. Minor willfully destroys property
i. Dodson’s failure to fix the car is more negligence than willful tortious act.
ii. Modern Approaches (*Holds minors to a higher standard. Applicable where minor has actually paid, not where minor made a promise only.)
1. Benefit Rule: “traditional” restitution + use value (fair market value, not necessarily r/t what the contract states)
a. Minor gives back whatever they have plus any use value (i.e. transportation w/ a car)
2. Depreciation Rule: “traditional” restitution + depreciation
a. Deduct the amount the item has depreciated from the minor’s recovery.
3. Some (equitable) combo of Benefit + Depreciation
4. Exceptions to the Modern Approaches
a. Minor misrepresents age
b. Minor willfully destroys property
c. Undue influence/overreaching by competent party
d. Terms otherwise unfair/ unreasonable
iii. Minority restitution rules don’t apply as to NECESSARIES. If necessary  full restitution. (APPLIES TO ALL CAPACITY)
1. Often, food, clothing, and shelter are necessaries. BUT, very context dependant:
a. A meal at McDonalds would be necessary, but a steakhouse might not.
b. Buying clothes is a necessary, but a prom dress might not be.
c. Person living in a remote area where needs a car vs a person in NYC who wants it to get away on weekends. 
2. Rationale: It’s more likely that it wasn’t an incompetent decision if it was for something that was necessary. So, the more it looks like it was luxurious, the more the ct would find that the minor doesn’t need to return the good. 
a. Ex: Yale Diagnostic Radiology, medical services rendered to a minor were necessaries and minor is liable when payment cannot be collected from parent.
iv. Minority can void K once a majority within a “reasonable period of time”
g. Dodson v. Shrader – teenager buys pickup truck case 
i. Issues: 
1. Voidable? Clearly yes, Dodson is a minor.
2. Recision: How much does the incompetent party have to give back?
a. Traditional: Dodson would have to return $500.
ii. Holding: Court rejects the old rule and adopts the OR rule (a combo of benefit and depreciation).
B. Mental Incapacity
*Liability for necessaries & possibility of disaffirming/ratification similar to that of minority (pg. 534)
a. Voidability
i. Traditional: Cognitive test only (see below)
ii. Modern: Cognitive test + volitional test (assuming other party had reason to know of illness)
1. Cognitive test, §15(1)(a): Person is unable to understand in a reasonable manner the nature of the transaction or its consequences
2. Volitional test, §15(1)(b): Person is unable to act in a reasonable manner and other part has reason to know of the disability

iii. Sparrow v. Demonico - A dispute over the family home was settled in voluntary mediation  case
1. RULE: need medical testimony and needs to effect at time of K
b. Restitution
i. Traditional: Full restitution (so, we see a big difference w/ minority here)
1. So, absent fraud or knowledge of the incapacity by the other party, the contract is voidable only if avoidance accords with equitable principles.
a. See Hauer also for “special circumstances” in the purported lack of good faith.
ii. Modern: Rd2 §15(2)
1. Restitution as justice/equity requires (balance)
2. Full restitution typically not awarded if competent party had knowledge 
2. Duress and Undue Influence
A. Duress *a fact driven inquiry (pg. 544): “metaphorical gun to the head”
a. Economic vs physical
i. Physical duress RENDERS THE CONTRACT VOID.
b. R2d §175(1): If a party’s manifestation of assent is 
(1) Induced by an improper threat
· §176: A threat is improper if (incomplete)
· What is threatened is
· A crime/tort (legal)
· A criminal prosecution
· The use of civil process and the threat is made in bad faith, 
· The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient (immoral conduct counts—need not be illegal)
· Can take the form of words or conduct.
· Can be a “veiled” threat. Due to past conduct, it’s possible to also take silence as a threat. 
· This element is relaxed b/c of harshness of element 3.
(2) by the other party (to the contract) that
· Basically proximate cause—like but for, so the threat can’t come from another circumstance or an outside source.
· So, you have to show that there is an improper threat inducing the victim as opposed to advantage of a dire situation that’s already there.
· Only very small MINORITY of courts will find duress in this situation.
· Actual assent standard for victim—more subjective. 
· Might look at age, availability of counsel, length of time between when the threat was made and when the victim assented
(3) leaves the victim no reasonable alternative, contract is voidable by the victim (objective)
· If there are substitute products or services available, some sort of reasonable and practical way of avoiding the threatened act. 
· If it is unduly burdensome or risky, then it’s not reasonable.
· Subjective knowledge of the victim’s awareness of reasonable alternatives is irrelevant.
· Examples of possible reasonable alternatives:
· Availability of legal action, toleration if the threat involves only minor vexation, alternative sources of funds/goods/services.
c. §175(2): For Duress and UI, if a third party does the persuasion, then unless the other party to the contract knows of this, not actionable. [If they were acting in good-faith]
d. Totem v. Alaska Pipeline – shipping through channel case
i. Under §175(1):
1. [1]Improper threat = offering to settle the claim for $97,000.
2. [2]induce by other party = Did A really cause T to enter the lease, or was it merely taking advantage of T’s financial situation?
a. Ct says they don’t have to be the sole cause, it is sufficient that they contributed/ aggravated the situation.
3. [3] No reasonable alternative = they were facing impending bankruptcy. Ct says, “a wait of even a few weeks in collecting on a contract claim is sometimes serious or fatal”
ii. Ct uses test different from the restatement, particularly in the reasonableness aspect.
B. Undue Influence (more wishy washy; “smells bad”)
a. R2d §177(1): Undue influence is
(1) Unfair persuasion of a party who
(2)(a) is under the domination of the person exercising the persuasion or
· See Odorizzi Factors
(2)(b) who by virtue of the relation between them is justified in assuming  that that person will not act in a manner inconsistent with his welfare.
· Affective/vulnerable Relationship
· Relationship of dependence
· Fiduciary or quasi-fiduciary relationship where one party has superior: 
· Knowledge
· Experience
· Maturity
· Strength 
b. Odorizzi v. Bloomfield School District
i. Odorizzi Factors:  (go to the domination idea; don’t need all)
1. Discussion of transaction at unusual or inappropriate time 
2. Consummation of the transaction in an unusual place 
3.  insistent demand that the business be finished at once 
4. Extreme emphasis on consequences of delay 
5. Use of multiple persuaders 
6. Absence of advisors 
7. Statements that there is no time to consult advisors 
8. Possible other factors: emotional anguish, sickness, age, illiteracy might all contribute to a finding of undue influence.
4. Unconscionability

A. §208 Unconscionable Contract or Term
a. If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.
B. UCC §2-302
a. (1) If the court as a matter of law finds the contractor any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
b. (2) When it is claimed or appears to the court that the contractor any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.
C. Williams v. Walker-Thomas Furniture – prorate furniture case
a. RULE: unconscionability definition - absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party
D. Higgins v. Court of LA County – house makeover case
a. proced. uncscionability – unsophisticated party, rushed, no lawyer present, etc.
b. subst. unscionability – oppressive or shockingly unfair clauses, waiver of fund. rights, etc/
E. Procedural v. Substantive conscionability (sliding scale)
a. Procedural unscionability
i. boilerplate
ii. legalese
iii. adhesion K
iv. form K
v. unsophisticated party
vi. no opportunity to understand
vii. no leverage
viii. irregularities
ix. inequality in bargaining power
x. no trusted advisor
b. Subst. unscionability
i. terms that “shock conscience”
ii. oppressive terms
iii. waiver of fundamental rights
iv. terms that suggest defective bargaining process
v. extremely one sided terms


[bookmark: _GoBack]3. Misrepresentation and Nondisclosure

R2d §164: If a party’s manifestation of assent is 
(1) Induced by either a (aka causation)
a. as long as D is substantial cause of inducement
(2) Fraudulent OR material
a. Fraudulent = knowing something is false but saying it anyway (doesn’t have to be material)
i. Syester v Banta: saying old lady dancer could go pro/giving her standardized medals =  intentional material misrepresentation
b. Material = A matter is material if it is one to which a reasonable person would attach importance in determining his choice of action in the transaction in question.
i. If misrepresentation is material, is does not have to be fraudulent
1. material is objective analysis – subjective important of fact to P (horse stable hypo) is irrelevant
ii. Termites likely material, but not per se material. Case by case.
(3) Misrepresentation
a. something empirically false
b. established through 168 or 169
		
c. Opinions/ “Puffery” ACTIONABLE when…(side note: these §§ only apply when the facts are known to the opinion maker and not the recipient)
i. Known facts make the implied representation FALSE (or closer to a lie)
§168: Opinion imports implied representation of fact when 
(a) Facts known to the opinion maker are not incompatible with his opinion
i. Ex: CEO tells a prospective buyer, “Our company is extremely profitable,” but he knows that their financial data reflects losses, then this opinion is made in bad-faith and thus is actionable. 
(b) Opinion doesn’t know facts sufficient to justify forming the opinion
i. Ex: CEO tells a prospective buyer, “Our employees are happy,” but no such survey has ever been conducted, then this opinion is actionable. 
ii. §169: Fact vs. Opinion
1. opinion actionable form of misrepresentation when:
(a) opinion maker has special skill in judgment
(b) victim in relation of trust/confidence with opinion maker
(c) victim particularly susceptible to type of misrepresentation in question
d. Affirmative Misrepresentation: Requires an affirmative statement that is at least misleading. (No duty requirement to prove. The act is sufficient.)
i. Can be fraudulent, negligent, or innocent.
1. Fraudulent doesn’t need to be material (though depends on jx)
2. Negligent/innocent does need to be material (also depends on jx)
(a) *innocent misrepresentation can still be basis for rescission 
ii. Ex: Hill (termite/ fraud in the inducement case) b/c seller said, “Oh, that was due to water” = Fraudulent (and if you prove fraudulent, you don’t need to prove the others) 
e. Concealment: Requires an affirmative act that is at least misleading. (No need to prove a duty. The act is sufficient.)
i. Speech or writing??
ii. Can be fraudulent, negligent, or innocent.
f. Nondisclosure: Requires a duty to speak + NO affirmative statement or act
i. *Can’t have negligent or innocent nondisclosure (most cts follow)
1. Controversial because seems like if party “should have known,” then they should be responsible.
§161: A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist if:
(a) Disclosure is necessary to prevent a previous assertion (that was true when it was made) from being a misrepresentation, OR
i. So, a previous assertion was true (not actionable), but has since changed and become false. He now has a duty to prevent his previous true assertion from being a misrepresentation d/t changed facts. (See Example #1)
(b) Disclosure of the fact would correct a mistake of the other party as to a basic assumption (basically means material) on which that party is making the contract, and nondisclosure amounts to a failure to act in good faith.
i. So, if you know the buyer is confused and a disclosure of fact is necessary to correct their incorrect assumption, you then have a duty to disclose.
(c) 
(d) The other person is entitled to know the fact because of a relation of trust and confidence between them
i. Overwhelming presumption re buyer/seller situation is that it’s just an “arm’s length,” thus this does not apply. This concerns like a relative, lawyer/client, MD/pt.
g. *Third party misrepresentation is sufficient if the offeror knew or had reason to know.
(4) Justified in relying, the contract is voidable by the recipient.
a. This is a low bar: see Jennings
i. Stechschulte v. Jennings
1. holding: provision in buyer’s acknowledgment purportedly precluding a claim by the buyer only refers to the matters inside doc.  Buyer entitles to rely on representations made outside the contract document
2. RULE:  justifiable reliance has low bar
b. Reliance only unjustified in extreme cases where recipient has failed to act in good faith (i.e. not knowing or suspecting there’s something wrong). The fact that the recipient could have discovered via reasonable steps or that there were facts of public record/knowledge both would not disprove justifiable reliance.
i. Park 100 Investors v. Kartes
ii. 	RULE: Fraud in the execution – essential terms of K are substantially different than when P though
(a) same elements as misrepresentation
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3. Fraud in the execution vs. Fraud in the inducement 
	a.  Execution – legal inducement but terms are fraudulently misrepresented
	b. inducement – know the terms from fraudulent get the inducement


5. Public Policy *trigger, if something is “against the law”
A. When non-competes violate public policy (R2d §188)
a. non-competes w/ restraint that is ancillary to an otherwise valid transaction are unreasonable if:
i. non-compete is greater than necessary to protect promissee’s legitimate interest
1. ex: of reasonableness factors:
a. geography
b. time
c. subject matter
ii. promissee’s need is outweighed by hardship to promisor AND the likely injury to the public
1. factors:
a. professions involved
b. arbitrarily stifling competition (needs to be some other legitimate business purpose
c. other public interests compromised
B. Public Policy Defense Generally (R2d §178) [Case by case balancing of private v. public interests.]
a. A promise or other term of an agreement is unenforceable on grounds of public policy if...
i. Legislation provides that it is unenforceable; or
ii. Interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms. 
b. When public policy defense triggered?
i. Legislation makes contract unenforceable on its face  UNENFORCEABLE
ii. Legislation NOT making the contract unenforceable:
1. Legislation making the underlying activity a crime  GENERALLY UNENFORCEABLE, but see §178 factors
2. Legislation making the underlying activity illegal (civil)  POSSIBLY UNENFORCEABLE, but see §178 factors 
iii. No legislation on point, but court decides that the contract is contrary to public policygenerally unenforceable, but see §178 factors 
iv. see In re Baby
c. Factors favoring enforcement:
i. Parties’ justified expectations
1. Was there an arms length transaction? 
ii. Avoiding forfeiture if enforcement denied
1. Loss of money?
iii. Public interest in favor of enforcement
1. i.e. Policy of freedom of contract
2. Think about equality issues, etc.
d. Factors opposing enforcement: 
i. Strength of public policy as manifested by legislation or judicial decisions
1. Protecting a certain group? 
ii. Likelihood that refusal to enforce will further that policy
1. See Humpty Dumpty Hypo (refusing to enforce the agreement won’t further the policy against gambling, likely will actually do the opposite)
iii. Seriousness of any misconduct involved and the extent to which it was deliberate
iv. Directness of the connection between that misconduct and the contract term.
1. See Humpty Dumpty Hypo (tenuous at best)
v. [Whether enforcement would amount to inappropriate use of judicial process]
C. Mistake
a. mistake must be about something existing at time of K formation
b. mistake cases often turn on express or implies assumption of risk and equitable balancing
i. *hint look for risk allocation in K
c. distinguish mistake from negligence
d. Restatement §151 (Definition):
i. A contractual mistake is a belief that is not in accord with the facts. The erroneous belief of one or both of the parties must relate to a fact in existence at the time the contract was executed. That is to say, the belief which is found to be in error may not be a predication as to a future occurrence or non occurrence.
1. [1] both parties
2. [2] mistaken about basic assumption made at time ok K
3. [3] that has a material effect on the agreement
4. [4] unless the affected party bears the risk
a. Rstmt. 154-
i. says so in K
ii. mistaken party is aware that his knowledge is limited (reckless negligence standard)
iii. ct. thinks its more fair to give 1 of the parties the burden of the risk (might consider normal negligence)
e. DePrince v. Starboard Cruise
f. 	RULE: Rsmt. 153 – Unilateral Mistake
i. adds to §151:
1. the effect of the mistake is such that enforcement of the K would be unconscionable, or
2. the other party had reason to know of the mistake or his fault caused the mistake

D. Impracticability and Frustration
a. §261 – Impractibility
i. Where, after a contract is made, a party's performance is [1] made impracticable  [2] without his fault by the occurrence of an event [3] the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, [4] unless the language or the circumstances indicate the contrary. 
1. [1] impractical – very hard standard to meet (err on side of it NOT being satisfied)
a. see Waddy v. Riggleman
b. §265 – Frustration
i. Where, after a contract is made, [1] a party's principal purpose is substantially frustrated [2] without his fault by the occurrence of an event [3] the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, [4] unless the language or the circumstances indicate the contrary.
ii. Mel Frank Tool and Supply Co. v. Di-Chem
1. RULE: ex. of [1] principal purpose not being met
a. principal purpose of K must be communicated to other party?
E. Statute of Frauds
a. 3 questions:
i. Does K “fall within” statute? -> looks at subject matter
1. is it does, all promises in the K fall within the statute
ii. If so, is the writing sufficient?
iii. If not, does an exception apply?
b. Question 1 – Does if fall within the statute
i. §110 – Contracts that fall within the statute
1. interest in land
2. cannot be performed in 1 year
a. test: whether it is not logically possible for the K to be performed within 1 year
3. suretyship contracts (the guarantee of the debts of one party by another)
4. contracts upon consideration of marriage
ii. UCC 2-201
c. Question 2 – Is the writing sufficient?
i. writing rpmts:
1. written memorandum signed by party of enforcement sought against
ii. Crabtree v. Elizabeth Arden
1. RULES: 
a. unsigned documents can clarify terms of previously created contract if it refer back to the same transaction
i. oral testimony can be used to establish connections between document
b. oral recordings can be “writings”
d. Question 3 – Does and exception apply?
i. For K’s over on year
1. full performance by one side = other side can’t use SOF defense
ii. Rstmt. §139- Justifiable Reliance
1. Alaska Democratic Party v. Rice
a. RULE: “clear an convincing evidence” is a factor in deciding whether 139 should be used 
e. Statute of Frauds under UCC
i. deals worth 500$+ and must be in writing
ii. Content rqmts (see Buffalo v. Hart):
1. written evidence of sale of goods
2. signed by part enforcement is sought against
a. **exception – UCC §2-201(2)
i.  [1]Between merchants if [2] within a reasonable time a writing in confirmation of the contract and [3]sufficient against the sender is received and the [4] party receiving it has reason to know its contents, it satisfies the requirement []…against such party unless [5] written notice of objection to its contents is given within 10 days after it is received.
3. states quantity
iii. exceptions to SOF under UCC
1. part performance (paid-for goods)
2. specially manufactured goods
3. admission in court
4. Most cts. recognize §139 – Justifiable Reliance
5.  *note – incorrect non-essential terms are not fatal to contracts under UCC
F. Interpretation
a. jurisdictions
i. objective
ii. subjective (minority)
iii. modified objective theory = modern majority rule = §201
b. maxims for interpreting plain/express language
i. interpret K as a whole
ii. words should be given ordinary, common-sense meaning
iii. in case of conflict:
1. prefer specific terms over general language
2. prefer separately negotiated terms over standardized terms
iv. E jusdum generis – “Of the same kind or nature” A rule of interpretation that where a class of things is followed by general wording that is not itself expansive, the general wording is usually restricted things of the same type as the listed items.
1. ex. “cow, goat, chicken, and other animsl” = limited to farm animals
a. can introduce PE to determine what the limitation specifically is
v. “Expressio unius est exclusio alterius” -   when one or more things of a class are expressly mentioned others of the same class are excluded
vi. Contra proferentem - where a promise, agreement or term is ambiguous, the preferred meaning should be the one that works against the interests of the party who provided the wording

c. types of evidence considered to interpret contract meaning and order in which they are considered
d. Jayner v. Adams
i. §201(2) – if party A and party B attach different meanings:
1. A’s controls when A only knew 1 meaning and B knew what A’s meaning was
2. A’s controls when A only had reason to know 1 meaning and B had reason to know of A’s meaning
ii. §206 – when K is unilaterally drafted, words in K held against the party who drafted the K ( mostly in adhesion K’s)
e. Frigaliment Importing v. BNS International
i. hierarchy of evidence used to interpret K’s:
1. express terms/ plain language of K
2. express terms / plaing language from negotiation history
3. course of performance (what party’s behavior tells you)
4. course of prior dealing (what prior business between the parties tells you (UCC 1-205)
5. Usage of trade
ii. RULE: new merchant in trade not expected to know customary word usage of trade (unless extremely obvious)
G. Parol Evidence
a. only applies if there is writing
b. only applies to prior/contemporaneous statements
c. exceptions (to admit extrinsic evidence)
i. Williston – language must be ambiguous
ii. Corbin – doesn’t have to be ambiguous
d. parol evidence = things said (or written)
e. extrinsic evidence = could be evidence outside communication
f. Thompson v. Libby
i. RULE: parol evidence can’t change or nullify written terms (writing indicates completeness)
1. writing is privileged because of concrete nature (i.e. more credible)
g. final agreement – “integrated agreement”
h. §209 – Integrated Argreements
i. (1)  An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.
ii. (2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule. 
iii. (3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.  = Corbin
1. integrated = final
2. integration is question for ct.
3. K reasonably appears to be complete
i. is writing integrated?
i. Williston “Four Corners” Rule
1. only looks at K to determine if K is integrated
2. finds merger clause dispositive but not required
ii. Corbin (Contextual) Majority Rule
1. can look at extrinsic evidence / parol evidence to determine if K is integrated
2. merger clause is not sufficient but is probative
j. §215 – Contradiction of Integrated Terms
i. Where there is a binding agreement, either completely or partially integrated, evidence of [1] prior or contemporaneous agreements or negotiations is NOT admissible in evidence to [2] contradict a term of the writing
1. *note – contemporaneous writings don’t fall under parol evidence rule
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a. §216 – Consistent Additional Terms
a. 1 - if completely integrated you cannot introduce additional terms (as parol evidence)
b. 2 – if partially integrated, you CAN introduce consistent additional terms (as parol evidence)
i. a – agreed to for separate consideration
1. OR
ii. such a term as in the circumstances might naturally be omitted from the writing
b. §214/217: Exceptions:
a. Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish:
i. (a) that the writing is or is not an integrated agreement
ii. (b) that the integrated agreement, if any, is completely or partially integrated
iii. (c) the meaning of the writing, whether or not integrated
iv. (d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause
v. (e) ground for granting or denying rescission, reformation, SP, or other remedy
c. Taylor v. State Farm
a. assuming K is integrated:
i. Willistonian – can only introduce parol evidence to explain meaning if term is objectively ambiguous
ii. Corbin – can introduce parol evidence to determine if term is ambiguous in the first place



Implied Terms and the Obligation of Good Faith and Fair Dealing
Implied-in-fact terms
· Where parties actually meant (something kind of in the K that they intended)

Implied-in-law terms
· Where parties have not contemplated a situation r/t their agreement, the law will imply gap to effectuate the K. 
· Meant to reflect what the parties likely would have agreed to had they discussed the issue. Thus, these are not considered additional terms; rather, original terms of the K.
· Usually only used when no pertinent contextual evidence is available to establish the existence of a term as a matter of fact.
· more modern era approach to increase fairness
· If the parties have actually contemplated a situation, then their K terms control. 
· Arise in 3 contexts (for purposes of this class)
· (1) Best/reasonable efforts term in exclusive contracts (Common law & UCC)
· Reasonable efforts = Really means to act in good faith
· UCC calls this “best efforts.” They are equivalent.
· Purposefully broad so as to require that an inquiry be made into the underlying purpose of the K and the reasonable expectations of the parties before determining breach of this.
· Common law context: 
· Lady Duff Gordon. 
· K for services. Issue: Should we imply a reasonable efforts requirement into this K? Cardozo says yes. (Wood’s promise not illusory.)
· Holding: It is reasonable to imply an obligation to use best efforts. (Though the court didn’t actually do so procedurally.)
· Evidence of reasonable efforts term:
· P’s compensation
· exclusivity of dealing
· UCC 2-306(2)  This is one of terms that would fill §2-207(2).
· [1] A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes,
· Exclusive dealing is not literal. Note 3—The presence of other commercial relationships will not necessarily defeat the exclusivity rule.
[2] unless otherwise agreed,
· Can contract around for more precise duty, but most courts would not allow parties to agree not to have a best efforts requirement.
· Parties with greater bargaining power would always just be able to write this term out of the K.
[3] an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
· (2) Reasonable notice before termination in certain circumstances (UCC)
· Leibel v. Raynor
· distributorship = distributor buys goods and keeps them in inventory 
· Issue (1): UCC vs R2d?
· Distributorship K qualifies as sale of goods.
· Issue (2): Whether UCC requires reasonable notice of termination.
· UCC §2-309(3)  Would fill into §2-207(2)
· Termination of a contract by one party
[1] except on the happening of an agreed event requires that
· Can’t terminate prior to agreed event. But, once the agreed event hits, no notice need be given.
[2] reasonable notification be received by the other party and
· Reasonable = Reasonable time to seek a substitute arrangement. (Comment 8)
· Limitation on Ks that are open ended and do NOT have an agreed event that terminates.
[3] an agreement dispensing with notification is invalid if its operation would be unconscionable. 
· Notice, does not req exclusive relationship as above.
· Holding: Issue remanded to TC.
· (3) Implied covenant of Good faith & fair dealing 
· NOT just a gap filler; rather a MANDATORY implied term. Applies to all Ks & parties may not contract out of this.
· This goes to ENFORCEMENT only, there is NO duty to negotiate a K in good faith.
· Exceptions: Where the parties agree to negotiate in good faith; cts may also imply where there’s a preexisting relationship between the parties (i.e. imbalance of power; one party is dependent; etc.)
· Tip: covenant of good faith has to do with contract interpretation
· Terms/conditions/restrictions implied in order to prevent bad faith performance of the contract
· Bad faith performance then amounts to BREACH.  
· Rest.2d Contracts § 205: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
· “Honesty in fact” language of UCC really does capture the common law idea of what good faith means. Well-intentioned.
· UCC § 1-203: Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.
· UCC § 1-201(19): ‘‘Good faith’’ means honesty in fact in the conduct or transaction concerned.
· Subjective
· UCC § 2-103(1)(b): “Good faith in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.”
· Objective
· Sales context only
· Seidenberg
· Holding: (1) implied covenant is already implied in every single K, so it’s not PE is allowed b/c we’re not adding a term but rather interpreting. (2) Whether the covenant of good faith can be breached even between Ks between sophisticated parties? Yes. Imbalance of power is a consideration, but is not dispositive.
· Alternative formulations of the implied covenant of good faith:
· Interfering with the right to receive the “fruits of the contract”
· Frustrating the “spirit” or “common purpose” of a contract
· Impt to note that the party might be in perfect compliance with the language  of the K.
· Factors to consider: Because though the covenant is implied in every K, we need to determine what the covenant requires in that particular situation. Considering these factors will allow us to figure out if something does count as a violation of good faith.
· Relative bargaining power  (not dispositive)
· Idea is that if parties are unequal, the terms of the K might be weighted in their favor (b/c again, we’re not concerned with negotiation here)
· Reasonable expectations of the parties
· Purpose for which contract was made 
· Existence of bad faith
· Doesn’t require animus
· Satisfied if it falls below certain community stds of decency or reasonableness, even if the ∆ did not intend to act in bad faith
· Whether conduct violates community standards of decency, fairness or reasonableness
· Common good faith fact patterns
· Contract fails to provide term necessary to fulfill parties’ expectations
· Wood v. Lucy, Lady Duff
· §2-309
· Bad faith/pretextual exercise of (otherwise valid)  contractual right
· Where one party is using the letter of the K to escape obligation that they should in good faith adhere to.
· Ex: T sells shopping mall to another party (becomes the L) with a right to buy back the mall at a discount. The K right to buy back the mall is triggered if the purchaser of the mall refuses financing to the seller to make improvements on the mall. T asks for financing not because they want it, but because they hope to trigger a right under the K.
· Ex: Seidenberg
· Unlimited discretion to one party
· Where one party abuses that discretion, and thus might be found to have acted in bad faith.
· Ex: Employer who changes condition of employment without giving any reason for it.
· Ex: Exxon Mobile (Note 4)
· Ex: Seidenberg fits here too
· Limitations:
· May not override express terms of contract
· Ex: Can’t argue later that it would be more in line with good faith to relieve me of this term
· Mere unjust/unfair results is not enough
· There has to be more showing that there was frustration of a commonly shared expectation or purpose.

VI. Breach & Unjust Enrichment

A. Pure promise vs. pure condition vs. promissory conditions
· Express Condition = event that we are uncertain has occurred or will occur, that will trigger performance
· Nonoccurrence is NOT a breach.
· BUT no discharge of duty if party acted in bad faith towards the express condition
· May or may not have been a K formed
· Oppenheimer: K stated it was null and void if condition not satisfied. 
· Ex: A contracts to sell land to B, which B wants to develop into condos. Provision: This agreement is conditional on the city granting re-zoning application. 
· City grants: A and B must go through with their respective promises, each supported by consideration
· City denies: Neither party has to perform; no breach exists.
· Ex: Ariel getting the prince to kiss her within 3 days. The 3 days is a condition.
· Express Promise = undertaking to do or not do something
· Failure to do this is a breach.
· Implied promise: condition where ultimate outcome is out of your control, but where party has to take certain reasonable steps to allow a condition to happen
· So, there is an implied duty of good faith or reasonable efforts to allow condition to happen
· Ex: If Oppenheimer K provided, sub-tenant has to submit its plans for work to the L directly and obtain written consent to the plans? But sub-tenant never bothered to send the plans, thus no consent, thus the condition failed? 
· Question on this we discussed there being an implied promise to take reasonable steps to allow the condition to happen, but this ultimately falls under the umbrella of a condition? So sub-tenant’s failure could possible be a breach under covenant of good faith, but not a breach of a promise? 
· Express promissory condition = undertaking to do/ not do something is the “event”
· Ex: A contracts to sell land to B, which B wants to develop into condos. Provision: This agreement is conditional upon B’s undertaking to file application with the city within 5 days. (K has formed, but certain obligations haven’t arisen yet because a condition hasn’t happened.)
· B is making a promise to get it filed within 5 days.
· Breaking this promise is a breach.
· And this promise is also a condition b/c entire agreement is conditional upon B filing the application.
· Ex: “I will…upon which…”
B. Express conditions vs. Constructive conditions vs. implied condition
· Express conditions (requires strict compliance; harsh rule)
· Has to be oral or written. 
· Ex: “If…then…”; “provided that”; “unless and until”; “conditioned on”; “in the event”
· Rationale: freedom of K; if the parties took the time to spell this out, cts don’t want to interfere and make agreements for the parties
· When in doubt, construe as NOT being an express condition b/c consequences of failing to comply with an EC are so severe. 
· Ex: Maxton case, express condition was to give notice within a 3-day period in writing. Day 1, called and gave oral notice. Day 2, sent written notice, but it didn’t arrive until after day 3. Ct found this did not strictly comply with the express terms of the condition, thus the condition was not fulfilled.
· Constructive conditions (requires only substantial compliance)
· A condition supplied or implied by law.
· Typically involves situations with two dependent promises. 
· §237. Except as stated in §240, it is a condition of each party’s remaining duties to of performance under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time. 
· The law constructively implies a condition of A’s promise that B also fulfills her promise.
· Ex: A promises to sell a horse to B in exchange for $10,000. A comes with the horse, but B doesn’t come with the money. Assume we have a valid K, and B is in breach at this point. Does A still have to convey the horse as promised? 
· No, B’s showing up without $10,000 is an uncured material failure. Thus, this condition has failed and A does not have to render performance.  
· satisfied by substantial performance (aka no material failure aka minor breach) means the condition is fulfilled and the other party must perform
· If B came with $9,999, the court likely would not see this as satisfying the materiality requirement of §237. Thus, it’s a breach but not a material breach.
· A will still have to give B the horse, but will sue him for the difference later. 
· Implied conditions (aka implied-in-fact condition)
· Parties intended for this to be a condition, but ct must infer this because they didn’t spell it out in the agreement.
· Based on what we know about the parties negotiation and context of the agreement, we think this is what they actually intended.
· Ex: Term in the K fixes a time or a method of performance.
· A subcontractor promises to do work for GC who is working for owner of a building. GC promises to pay SC for the work within 3 days that GC is paid by owner. If owner goes bankrupt and never pays, is the 3-day term an implied condition for the SC getting paid by the GC? OR is it a provision stating the time in which the GC must pay the SC.
· Likely the latter—timing conditions typically are not implied conditions for performance (didn’t have to get paid by owner in order for SC to get paid). 
· Question!  IS substantial performance sufficient for implied conditions??
C. Exceptions to EXPRESS Conditions: 
· Estoppel/Waiver 
· One party (implicitly or explicitly) will give up their right to insist on the condition.
· Ex: Could have argued this in Oppenheimer b/c…
· ∆ accepted the phone call and said, “We’ll look into it.” Next day, ∆ said, the phone call didn’t satisfy the express condition.
· Disproportionate forfeiture (undue hardship for one party/windfall)
· R2d §229:
· To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.
· (1) Trying to balance the equities.
· (2) Typically applies where the condition was not material.
· Example—where it’s just a deadline.
· Bad faith conduct
· When one party prevents the fulfillment of a condition.
· Ex: If A sends a letter to the city saying, “I recommend that you don’t approve the zoning application.”
· Thought there does need to be some causal link.

Breach: An unexcused failure to perform as promised. Strict liability! Doesn’t require intent. (Intent only goes to an analysis of materiality.)
· Nonbreaching party is entitled to remedies (i.e. money damages)
· Discharge of performance is excused performance.
· Substantial performance = minor breach 
· Effect: The other party’s duty is NOT discharged or suspended; may still sue for the breach.
· Remember §237 above, where there is substantial performance, there is no material failure. Thus, constructive condition is still satisfied, and the other party must perform (keep their promise).
· But other party can still sue to the extent the substantial performance is not adequate.  
· Jacob & Young: pipes were substantially the same, thus they substantially performed. So, the constructive condition was fulfilled, thus Kent’s promise to pay is not discharged.
· What constitutes substantial performance? 
· Use totality of circumstances, look at language of the K.
· Materiality could be indicated by: (1) an express condition (2) write it in the recitals (3) something is “of the essence”
· That the obligation is explicitly stated in the K is only evidence of the breach, NOT evidence of materiality.
· Material breach (see §241 factors)
· A constructive condition to the other party’s performance is not satisfied (under §237)
· Effect is that the other party may suspend performance and must give the other party an opportunity to cure; but eventuall can sue for breach.
· §241 (To determine materiality. These are factors.)
· In determining whether a failure to render or to offer performance is material, the following circumstances are significant:
· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected; 
· Is there a significant impact on the innocent party’s reasonable contractual expectation?
· (b) the extent to which the injured party can be adequately compensated despite the breach 
· Ex: An irreplaceable, sentimental good. No amount of money could compensate, thus more likely to be material.
· (c) the extent to which the guilty party will suffer forfeiture; 
· (d) the likelihood that the guilty party will cure his failure, taking account of all the circumstances including any reasonable assurances;
· (e) the extent to which the behavior of the guilty comports with standards of good faith and fair dealing.
· Willfulness of the breach factors in here.
· * That the obligation is explicitly stated in the K is only evidence of the breach, NOT evidence of materiality.
· Total breach (see §242 factors)
· A constructive condition to the other party’s performance is not satisfied (under §237)
· Occurs where there is a (1) material breach AND (2)…
· Cure is unlikely (aka 241(d))
· Waiting for cure would be unreasonable/detrimental (242(c))
· K and circumstances set a time for cure (242(d))
· Effect is that the other party may discharge performance and may sue for breach.
· If you are mistaken and the breach is NOT total, YOUR FAILURE TO PERFORM IS A TOTAL BREACH (a la repudiation). AND the guilty party’s performance would then be discharged (so, possible to strategically lead another party to prematurely consider himself discharged).
· Example:
· Repudiation—a declaration that a party is (1) not going to perform and (2) not going to cure 
· §242 (To determine if total (must first be material, see above))
· In determining the time after which a party’s uncured material failure to render or offer performance discharges the other party’s remaining duties to render performance ... the following circumstances are significant:
· (a) those stated in 241 
· Really, (d) the likelihood that the guilty party will cure his failure, taking account of all the circumstances including any reasonable assurances;
· (b) the extent to which it reasonably appears to the injured  party that delay may prevent or hinder him in making reasonable substitute arrangements;
· If waiting any further would be severely detrimental to the innocent party, might be sufficient to discharge performance
· (c) the extent to which the agreement & circumstances provide for performance without delay ...  
· If the K says “time is of the essence”
· Example: Judy agreed in writing to work for Northern Enterprises, Inc. for three years as Superintendent of Northern’s manufacturing establishment and to devote herself entirely to the business, giving it her whole time, attention, and skill. Judy worked and was paid for the first twelve months, when, through no fault of her own or Northern’s, she was arrested and imprisoned. Northern now desperately needs a Superintendent, otherwise the business will grind to a halt. You are Northern’s in-house counsel. If Judy returns after 1 month, what is your advice? Likely a total breach.
· §241(b) the extent to which the injured party can be adequately compensated despite the breach 
· This factor alone might be sufficient to turn this into a total breach.
· (c) might also be relevant—we don’t know what K said.
· (d) we know that she will cure after 1 month.
· Problem #2 (see customized polling) & Problem #3 (see Prof’s write up).

Anticipatory Repudiation: A type of total breach.

· Sacket v. Spindler
· Repudiation = a type of total breach; allows B to sue for damages; DISCHARGES B.
· Anticipatory repudiation = The other party has a CHOICE (may await performance OR discharge performance)
· §2-610: When either party repudiates the K with respect to a performance not yet due, the loss of which will substantially impair the value of the K to the other, the aggrieved party may:
· for a commercially reasonable time await performance by the repudiating party; OR
· resort to any remedy for breach (sue)…, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; AND
· in either case suspend his own performance.
· Anticipatory repudiation requires “clear manifestation of intent not to perform in the future” it must be “definite and unequivocal.”
· Conduct alone is sufficient (or oral/in writing)
· Has to sound like a threat.
· Not sufficient for repudiation (but likely sufficient for “insecurity”):
· A suggestion for modifying the K is NOT necessarily a repudiation.
· Mere expressions of difficulty or unwillingness or hesitation not
· Financial difficulty and even insolvency has been 
· Effect: Other party may sue for damages AND can treat itself as discharged or wait until performance comes due (UCC §2-610/same result in common law)
· Retraction of repudiation
· Hornell Brewing Co. v. Spry
· Rule: Under UCC or R2d (basically the same).
· A repudiation may be retracted at any time unless
(1) the injured party materially changes his position in reliance on the repudiation or
· No notice required of detrimental reliance
(2) indicates to the other party that he considers the repudiation to be final.
· i.e. by (1) explicitly notifying the other party, (2) bringing suit against the other party, (3) acting in such a way that manifests an election to treat the K as rescinded
· Successful retraction does not require consent of the aggrieved party
· However, if the time for performance has come (so it’s no longer an anticipatory repudiation), then you DO NEED the consent of the aggrieved party
· Adequate Assurances
· If you’re not sure if there’s a repudiation, make this request for adequate assurances to test the waters. If you don’t get a reasonable or timely response, you can tx as a repudiation (and have a paper trail). Otherwise, in considering your duties discharged, you risk being in breach yourself.
· UCC §2-609 (= R2d § 251)
· (1) ... When [1] reasonable grounds for insecurity arise with respect to the performance of either party, the other may
·  [2] in writing demand adequate assurance of due performance AND
· Assurances requested must be reasonable. Do not overreach.
· See Spry below, where a request for credit documentation and personal guarantee as assurance is a “close one.”
· [3] until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

· (4) After receipt of a [1] justified demand, 
· [2] failure to provide within a reasonable time not exceeding 30 days such requested assurance as is
· [3] adequate under the circumstances of the particular case is an anticipatory repudiation of the contract. 
· A response that doesn’t give you all of the requested assurance may still be adequate.
· Spry: A request for credit doc and a personal guarantee as assurance is a “close one” per the court.
· A response that does give you all of the requested assurance is likely adequate/reasonable.
*Look at answers to examples on TWEN:
On April 1, A contracts to sell and B to buy land. Delivery of the deed and payment of the price to be on July 30. Has A repudiated if…
1) On May 1, A tells B that he will not perform
2) On May 1, A says, “I am not sure that I can perform, and I do not intend to do so unless I am legally bound to.”
3) On May 1, A tells C, a third party with no connection to the K, that he will not perform the K with B. Unbeknownst to A, C informs B.
4) On May 1, A contracts to sell the land to C, but says nothing to B.
5) On May 1, A tells B he will not be able to deliver the deed to the land until July 31.





Unjust Enrichment: A person who has been unjustly enriched at the expense of another is required to make restitution to the other.
· A confers an economic benefit to B under circumstances in which it would be unjust for B to retain the benefit without paying for it.
· Based on conferral of benefits, not a promise or a K.
· Remedy is not damages, but restitution (fair market value, NOT K price)
· Circumstances under which it would be unjust:
· Benefit was not forced/no “officious intermeddling”
· Benefit accepted with knowledge of receiving party
· Exceptions: §116 & 117 (which apply when there is no knowledge)
· Person rendering service of value expects compensation
· So, does not apply in context of a gift
· Rules for UE
· Pelo
· Rstmt. 3d of Restituion §20, 21 or Rstmt. 1st of Resitution §116, 117
· Can only use UE OR PE
· Restitution = payment of compensation or return of property to compensate for the other party’s unjust enrichment
· Rationale: Parties’ interaction is deemed to create an “implied in law K” = quasi K = constructive K for the purpose of giving a remedy (ct implies a promise to pay)
· “They are not real contracts and the general rules of K therefore do not apply to them” (p. 258)
· Implied in fact K = K
· Difference between the two: Bertha is conscious when the ambulance picks her up. This is the situation you could analyze from both implied in fact and implied in law.
· Implied in fact requires argument that her conduct implied that she intended a K.
· Implied in law just need to show a benefit was conferred that would be unjust to not be compensated for.
· Quantum meruit = market value of services
· Quantum valebant = market value of goods 
· 
· §116: (no knowledge r/t danger to life/health)
A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution therefor from the other if
· (a) he acted unofficiously and with intent to charge therefor, and
· (b) the things or services were necessary to prevent the other  from suffering serious bodily harm or pain, and 
· (c) the person supplying them had no reason to know that the  other would not consent to receiving them, if mentally competent;  and
· (d) it was impossible for the other to give consent or, because of  extreme youth or mental impairment, the other's consent would have been immaterial.  
· §117: no knowledge re danger to property
A person who, although acting without the other's knowledge or consent, has preserved things belonging to another from damage or destruction, is entitled to restitution for services rendered or expenditures incurred therein, if
· (a) he was in lawful possession or custody of the things or if he lawfully took possession thereof, and the services or expenses were not made necessary by his breach of duty to the other, and
· (b) it was reasonably necessary that the services should be rendered or the expenditures incurred before it was possible to communicate with the owner by reasonable means, and
· (c) he had no reason to believe that the owner did not desire him so to act, and
· (d) he intended to charge for such services or to retain the things as his own if the identity of the owner were not discovered or if the owner should disclaim, and
· (e) the things have been accepted by the owner.  
.
· Unjust enrichment re innocent parties
· Commerce Partnership: 3 parties. SC and Commerce (owner) are blameless. Bad guy was the GC. 
· Issue: When you have two equally innocent parties, how does the unjust enrichment doctrine work?
· Ct used Maloney: (1) SC must have exhausted all remedies against the GC before suing the owner? 
· Ct explores the lack of a mechanic’s lien
· (2) Commerce must have been found not to have paid anyone. 
· Takeaway: Maloney is just in the GC/contractor realm, but likely can use similar reasoning to apply outside of this realm. 


Damages: (direct and indirect money damages, restitution, injunctive/equitable relief)

I. Money Damages: Overview
A. DIRECT: damages that are readily and easily attributed to the breach and are designed to compensate for the very performance that has been promised.
a. Expectation—Compensates breaking promises. Can only be recovered to the extent that the π can prove that the breach deprived her of an economic gain that would have resulted from the performance promised by ∆ in the K.
i. even if you get a bargain, you can still recover more if the actual Market is more
ii. “Benefit of the bargain.” Seeks to put the non-breaching party in the same position she would have been HAD the K been performed (and no breach had occurred).
iii. §350?
b. Crabby’s v. Hamilton
i. waiver of term in party’s favor operates as if term had been satisfied
ii. consider where parties would stand if everyone had performed to determine expectation damage
iii. Farnsworth formula
1. Π’s loss in value (what π was promised – what π actually got)
+ Other loss (consequential & incidental damages)
– Cost avoided
– Loss avoided
Expectation damages
iv. loss in value = expected to get – what you got
1. calculate at time of breach
v. other loss = utilities, insurance, taxes, etc.


B. INDIRECT
a. Consequential—compensate π for loss or injury suffered in other transactions that were dependent on the K or for loss or injury suffered otherwise caused by the breach
i. May often require expert testimony to prove
ii. See limitations on recovery below.
b. Incidental—Expenses that π incurs in handling the breach (for example, when mitigating, even if mitigation is not successful)
i. Ex: transaction costs of taking action to mitigate (i.e. advertisement for apartment where buyer breaches real estate K; going to interviews and placing adds to get new job where employer breaches employment K)
c. nominal
C. Restitution – compensate UE due to conferral of benefits
D. Injunctive Relief/Equitable Relief
E. 

Limitations on Damages: You don’t get infinite damages that flow form a particular breach.
· Three main limitations that apply to ALL damages (so always analyze), but they become more relevant re consequential damages: 

1) Foreseeability (Hadley v. Baxendale): Loss/damage had to have been within the contemplation of the parties AT THE TIME OF K FORMATION. 
*especially relevant for CONSEQUENTIAL damages

§351: (1) You can’t recover if the damages were not foreseeable as a probable result of the breach when the K was made. (or specifically communicated)
(2) Damages are foreseeable as a probable result if they 
(a) Are General Damages: Follow from the breach in the ordinary course of events
· Ex: Homeowner contracts to repair a damaged roof, but breaches. If it rains and there is interior water damage, these would be general damages b/c reasonably follow in the normal course of events.
(b) Or Special Damages: ones that resulted from special circumstances outside the ordinary course of events, of which the breaching party had reason to know 
· Ex: If there was a Monet painting in the house that was damaged in the rain. Unless the roofer was told or otherwise had reason to know, it would not be fair to hold him liable.
2) Causal relationship (Hadley) btw breach and damage: Loss/damages flow directly (proximately caused) from breach 
*Important to prove when seeking consequential damages.
a. If the damage flows form some other agent, even if it was foreseeable, that’s not good enough
3) Loss can be estimated with reasonable certainty (Florafax)
*especially relevant for consequential AND expectation damages
π’s burden to prove.
a. §352: Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty. 
· Non-speculative
· Ex: K for engineering a revolutionary technology. Engineer breaches. Consequential damages are lost profits. Difficult to say if it would have been a success or a flop, there might be no reliable way of proving what the damage is.
· Not absolute certainty, some grey area is tolerable.
· Expert testimony, etc. may be sufficient to calculate
· Other limitations
· Damages for lost profits on any given K may not put the nonbreaching party in a better position than she would have been in absent the breach (Florafax)
· You can’t profit though breach more than you would have w/o breach
· No double compensation for same basic injury (Note 5)
· Beware of overlap
· Consideration of justice—judges have some ability to tailor or limit damages as justice requires 
· R2d §351(3): A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.  
· Comment f: limitation in case of extreme disproportion between K value and damages claimed  
· Ex: Acme Corp., a retail hardware dealer, contracts to sell Eliza an inexpensive lighting attachment, which, as Acme knows, Eliza needs in order to use her tractor at night on her farm. Acme is delayed in obtaining the attachment and, since no substitute is available, Eliza is unable to use the tractor at night during the delay. Is Eliza entitled to lost profits for the delay?
· Light bulb is cheap whereas lost profits could be huge.
Example #4:
Loyola Farm Equipment, Inc. leases a machine to Zachary for a year, warranting its suitability for Zach's purpose. The machine turns out not to be suitable for Zach's purpose and causes $10,000 in damage to Zach's property and $15,000 in personal injuries. Before Zach has paid any installments to Loyola, he finds another supplier of the same equipment who charges $3,000 less for the year-long lease. Damages?
 $22,000, assuming the damages to Zach’s person and property were foreseeable.


Mitigation: Another limitation on the π’s right to recover damages. (doesn’t bar, just reduces) 
· Π has a duty to mitigate
· Generally, if π, through bad faith or unreasonable action (or inaction) has failed to prevent OR aggravated her damages, ∆ is not held responsible for the increase in loss caused by π (π is forced to absorb herself)
· (Makes sense when you think about it where π’s conduct BREAKS THE CHAIN OF CAUSATION between the breach and the loss.)
· Rockingham County v. Luten Bridge:
· City repudiated K and construction co continued building bridge. 
· Takeaway: π doesn’t have a right to pile up damages! Here we have a service K, but the same principle would apply to a sale K.
· Also recognized in UCC in the general principle that remedies are to be limited to compensation as well as the principle of good faith.
· Π must prove damages, but ∆ has the burden of proving π failed to mitigate (affirmative defense)
· ∆ does this by could doing market studies to see what kind of jobs were available, and using expert testimony to interpret these studies and establish this. 
· §350:
· Injured party not required to avoid loss where it would be unduly risky, burdensome or humiliating.
· However, if she DOES undertake a substitute of this nature, then it must be deducted from her damages.
· Where the injured party has made reasonable but unsuccessful efforts to avoid loss, she is not precluded from recovery.
· Suitable alternative: Π should try to find the closest reasonable replacement for the performance.
· Lukaszewski: The only replacement teacher they could find was more qualified and so she required a higher salary. The court held the ∆ was responsible for the difference.
· RULE: forced benefit is still a loss that should be compensated
· Mitigation was proper b/c the Board took immediate steps and hired the least expensive, qualified replacement available.
· In employment context, it’s good faith (lower threshold)
· employer must prove:
· 1- availability of comparably, suitable substitute employment
· Suitable work = That which is “substantially equivalent to the position lost and suitable to a person’s background and experience” 
· Look at compensation, duties, standing, etc.
· Ex: A voice coach may not be expected to take a job as a clerk in a music store b/c it’s only tangentially related to her career. It sounds like inferior employment that does not advance her career and may even damage her standing as a teacher. 
· 2 – lack of reasonable diligence on part of employee to find work
· Good-faith efforts = putting up notices, calling people for referrals, sending out applications, etc. 
· Π is allowed reasonable discretion in choosing suitable substitute. 
· However, this analysis is CONTEXT DRIVEN!
· If π has been looking for a month and turns down a viable option, this might support failure to mitigate. 
· If π able to find a better job that makes more money, she wouldn’t have any damages except maybe incidental (i.e. cost of flying to interview) or consequential damages (i.e. had to see a therapist after being fired)

· Lost volume
· A similar transaction is NOT necessarily a substitute for the breached K. It should only be so treated if it is clear that the plaintiff would not or could not have entered it in the absence of breach. 
· Ex: An appliance store has 100 fridges. A buyer contracts to buy one, but breaches. Then another customer comes along and buys it. The resale of the fridge to a second customer is not necessarily a substitute transaction because perhaps the store could have sold two fridges. In that case, the breach had the effect of reducing its volume of sales and it should not be considered mitigation.

[image: Macintosh HD:Users:Katelyn:Desktop:FullSizeRender-3.jpg]


Reliance Damages: Generally a fallback when expectation damages are too speculative (See Wartzman)
· §349: As an alternative to expectation damages, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, LESS any loss the breaching party can prove with reasonable certainty that the injured party would have suffered had the K been performed.
· Includes lost opportunities, out of pocket expenses, and preparation costs
· Lost opportunities: Gains the π would have made had she NOT relied on the promises of the ∆.
· Ex: If π gives up her job in reliance on a K
· Does NOT include losses incurred BEFORE K formation
· Limitation: Damages reduced by any lost profit on a K
· Because you can’t be better off suing for damages
· Foreseeability, causation, certainty, and mitigation/loss avoided STILL APPLY
· Wartzman v. Hightower
· if contract would have resulted in loss: subtract value of K from reliance damages
· reliance damages cannot exceed expectation damages

Restitution

· why seek restitution damages?
· restitution NOT diminished by loss that would have occurred in K completed
· forego breach of K damages and get restitution (under unjust enrichment c/a)
· restore equilibrium to parties
· Coastal Steel v. Algernon Blair
· §373  (exception in part 2)
· (1) Subject to the rule stated in (2), on a breach by non- performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
· (2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance  
· aka no restitution once complete performance
· Suing on contract / off contract (restitution)
· mitigation also applies to restution






***ADD BRECHING PARTY RESTITUTION***

· Breaching party entitles to restitution ONLY
· lesser of quantum meruit or quantum valebat pro-rated by ratable expectation measure

	Specific Performance:
(1) Inadequacy of the remedy at law 
· performance is unique/irreplaceable/invaluable
(b) Where money damages are unable to be estimated with reasonable certainty 
· No suitable equivalent therefore money damages( remedy at law) are inadequate
· Things that are so unique that it transcends the market value they currently represent and cannot be captured in money
· Sentimental value 
· Real estate is entitled to specific performance because it is deemed unique
· both buyers AND sellers at common law and UCC-716(1)
(b) D has no $ 
(1) Practical Considerations:
· Difficulty of supervision 
· Further negotiation/agreements required
· City Stores – model leases from other tenant made further negotiation easy 
· New rule: rather than looking at extensive supervision as limit of specific performance we look at costs/benefits of specific performance. Extensive supervision is not in a reason itself something that would bar specific performance. 
(2) Equitable considerations: 
· §364 considerations 
· Laches 
                                           Unclean hands (clean hands, impact on third parties)

Restatment 364

(1) Specific performance or an injunction will be refused if such relief would be unfair because
(a) the contract was induced by mistake or by unfair practices,
[bookmark: SDU_2](b) the relief would cause unreasonable hardship or loss to the party in breach or to third persons, or
(c) the exchange is grossly inadequate or the terms of the contract are otherwise unfair.

UCC2-716
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We will now proceed to a more detailed examination of reliance and
restitution as alternatives to expectation and to each other.
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