Constitutional Law
I. The Federal Judicial Power
A. Definitions
1. Theory: A general method and/or set of ideas for approaching a legal problem
a) Ex: “originalism” is a theory of constitutional interpretation
2. Doctrine: Rules that guide decisions in particular legal cases
a) Ex: Applying the “strict scrutiny” test to racial classifications is settled constitutional law doctrine
3. Political Ideology/Policy Preferences: Positions and Beliefs about government structure and policies
a) Ex: Personally identifying as a “liberal” or “democrat”
b) Ex: Preferring political candidates and laws that limit access to handguns
B. Structure of the US Constitution
1. Components of Today’s Constitution
a) The Original Constitution
b) The Bill of Rights (1st through 10th Amendments)
c) Post-Civil War Ams (13th, 14th and 15th Amendments)
d) Amendments 16-27 
2. Article I
a) Creates the legislative branch
b) Defines the method through which a measure may be enacted into law
c) Enumerates the powers vested in the national government
(1) Tax and Spend (General Welfare and Common Defense)
(2) Commerce
(3) Powers over War
(4) Necessary & Proper Clause
d) Imposes certain limits on the exercise of governmental power
(1) Habeas Corpus (among others)
(2) Protection of enslavement of African-Americans
3. Article II
a) Creates the office of the President of the United States
(1) Method of Election
(2) Term of Office
(3) Succession
(4) Impeachment
b) Defines the Powers of the President
(1) Vesting Clause (all executive powers)
(2) Commander in Chief
(3) Pardons
(4) Treaties and Appointments (shared with the Senate)
(5) Receive Ambassadors
(6) Take care that the laws be faithfully executed
4. Article III
a) Creates the Supreme Court
(1) Defines Court’s Original and Appellate Jurisdiction
(2) Exceptions Clause (Appellate)
b) Provides for the creation of a federal judiciary (power to Congress)
c) Vests the judicial branch with jurisdiction over certain “cases” and “controversies” 
(1) Federal questions, diversity, etc. 
5. Article IV
a) Full Faith and Credit
b) Interstate Privileges and Immunities
c) Interstate rendition of fugitives
d) Rendition of Enslaved Persons to Slavers
e) Admission of new states
f) Congressional power over territory and property belonging to the US
g) Guaranty Clause
6. Article V - Amendment Process
a) Proposed by Congress (⅔ of each House)
b) Convention (on petition of ⅔ of the states)
c) Prohibited any amendments to end trade of enslaved persons until 1808
d) State equality of suffrage in Senate guaranteed
7. Article VI
a) Acceptance of previously incurred debts
b) Supremacy Clause
c) Oath of office (no religious test)
8. Article VII
a) Ratification process
b) Nine states ratified by 1788
c) All 13 states ratified by 1790
9. Bill of Rights (1791) - First 10 Amendments (Individual Rights)
a) 1st Amendment: Speech/Religion
b) 2nd Amendment: Right to Bear Arms
c) 3rd Amendment: Quartering of Soldiers
d) 4th Amendment: Search and Seizure
e) 5th Amendment: Due Process and Takings
f) 6th Amendment: Speedy Trial and Impartial Jury
g) 7th Amendment: Jury Trial
h) 8th Amendment: Bail, Cruel & Unusual Punishment
i) 9th Amendment: Unenumerated Rights
j) 10th Amendment: Reserved Powers
10. Other Selected Amendments:
a) 13th Amendment: Slavery Prohibited
b) 14th Amendment: Citizenship, DP, EP, & PI
c) 15th Amendment: Race/Vote
d) 16th Amendment: Income Tax
e) 17th Amendment: Direct Election of Senate
f) 19th Amendment: Sex/Vote
g) 25th Amendment: Presidential succession
h) 26th Amendment: Age/Vote
11. Functions of the Constitution
a) Establishes national government
(1) 3 branches of the federal government
b) Divides power 
(1) Separation of Powers
c) Determines relationship between federal government and states 
(1) Federalism
d) Limits government power 
(1) Protection of individual rights
(2) Enumerated: Listed
(3) Unenumerated: not listed powers
C. Authority for Judicial Review of Federal Executive and Legislative Acts
1. Marbury v. Madison - Origins of the Power of Judicial Review
a) Facts: Post 1800 Election (one of the most unusual → Electoral college tie, House of Representatives was controlled by the federalists as was the Senate and Judiciary). John Adams was the incumbent, but Thomas Jefferson won. Hamilton got Thomas Jefferson elected. Bitter & staunch party politics. Anti-Federalists vs. Adams. While federalism still in power, they were determined to retain power. Adams appointed 42 to justices of the peace via the Organic Act of DC since judges are essentially a permanent position. Congress reduced number of justices from 6 to 5 (Constitution is silent on the number of justices) and increased the number of appellate judges. Up to Adams to fill the appointments. Adams appointed former Secretary of State, Marshall, to be Chief Justice of the USSC (at the time a minor position) Adams begins appointing midnight judges (night before Thomas Jefferson is inaugurated).Thomas Jefferson is pissed and views this as a deliberate attempt to defy popular will. Commissions were signed. Marshall seals commissions but some were not delivered. Marbury was one of the midnight judges. He couldn’t take office because Madison (new Secretary of State) withheld all leftover commissions. 
b) Proc Post: Filed directly to the USSC (not done). Approached this as original jurisdiction over this case. Marbury asks for a writ of mandamus to require that he get his commission from Madison.
c) Opinion Structure
(1) Has Marbury a right to the commission he demands?
(a) Yes because signed and sealed is enough. It does not have to be delivered.
(b) Starts framing judicial review
(2) If Marbury has a right, and the right has been violated, do the laws of his country afford him a remedy?
(a) Yes, country of laws and rights so if you have a right, you should have a remedy (although in real life, this is not always true)
(3) If they do afford Marbury a remedy, is it a mandamus issuing from this court? No
(a) Nature of the writ applied for? (Jx under 1789 fed law?)
(i) Yes, writ of mandamus can be issued against the SOS
(b) Power of Supreme Court? (is 1789 fed law valid under Article 3?)
(i) The Judiciary Act of 1789 authorizes the USSC to issue writs of mandamus. What is the jurisdiction in this act, it conflicts with the jurisdiction in the Constitution. Constitution beats out, so this act is unconstitutional. Therefore, Marbury does not get his commission
d) Significance
(1) Creates authority for judicial review of executive actions (failure to deliver Marbury’s commission is unconstitutional)
(2) Interprets Article 3 of the Constitution (Congress cannot expand original jurisdiction of the Supreme Court)
(3) Establishes authority for judicial review of Legislative actions (declares a federal law - Judiciary Act of 1789 - unconstitutional)
2. Political Question Doctrine
a) Nature of the executive, something that is not reviewable
b) Exercise power to retain power
3. Power of Judicial Review of State Judicial, Legislative, and Executive Acts
a) State Judicial Acts
(1) Martin v. Hunter’s Lessee	
(a) Facts: Property over land because treaty with Britain. USSC overturned Virginia SC’s ruling.
(b) Reasoning:
(i) A3 does not require Congress to establish lower federal courts and the USSC has to have this job otherwise USSC would have no job
(ii) Constitution presumes that state courts focus on state policy/prejudice
(iii) Important to have a uniform interpretation of federal law
(2) Cohens v. Virginia
(a) Facts: Criminal defendant challenged virginia Supreme Court’s ruling with the USSC
(b) Reasoning:
(i) State court judges (because elected and salary is not set for life) focus on state matters and are not necessarily focused on federal issues
b) State Legislative and Executive Acts
(1) Cooper v. Aaron
(a) Facts: Following Board of Education, states refused to enforce the order to desegregate schools. State legislatures passed nullifications/interpositions (completely invalid)
(b) Despite its subject matter, it is a federalism case
(c) Issue: “We answer the contention of the governor and legislature that they are not bound by our holding in the Brown case.”
(d) Holding: “Article VI of the Constitution makes the Constitution the “supreme Law of the Land.” In 1803, Chief Justice Marshall, speaking for the unanimous Court, referring to the Constitution as “the fundamental paramount law of the nation,” declared in Marbury that ‘it is emphatically the province and duty of the judicial department to say what the law is.” 
(e) Takeaway: Nature of the judicial power 
4. What is the Source of the Supreme Court’s Power? Why Do We Follow the Decisions of “The Least Dangerous Branch?”
a) Cherokee Nation v. Georgia: Example of the executive not enforcing a ruling by the USSC 
(1) Jackson rejected the notion of following the Court’s rulings
(2) Jackson moved tribes west because he knew if they were made miserable enough they would sign a treaty
(3) Cherokee nation was very sophisticated and had a treaty with the federal government
(4) Gold rush in Georgia on Cherokee lands
(5) Chief Ross hired former Attorney General to bring the case
(6) USSC sided with the cherokee nation twice (valid treaty but not citizens. Instead, challenged state laws) USSC said land belonged to the Cherokee but State officials ignored them. Jackson ignored as well and 16k Cherokee were forced to go from Georgia to Oklahoma (Trail of Tears)
D. Methods of Constitutional Interpretation
1. Sources of Constitutional Interpretation
a) Primary
(1) Text of the Constitutional
(2) Original Constitutional History
(3) Overall Structure of the Constitution
(4) Values Reflected in the Constitution
b) Secondary
(1) Judicial Precedents
2. Examples of Methods of Constitutional Interpretation
a) Originalism-Specific Intent: (Framer’s Seance) What did they mean and willingness to go with that
(1) Critique: But do you actually know that?
b) Originalism-Modified/Abstract Intent: The framer’s only mention “he!” Technology updated and you apply framer intent to the modern world
c) Original Meaning/Understanding (Scalia):Doesn’t care about framer’s intent. Your source is a dictionary from the 1780s. 
d) Tradition
e) Process-based Theory
f) Aspirationalism
g) Textualism
h) Pragmatic
i) Purposive
j) Structural
k) Values-Based
l) Precedential/Doctrinal
3. Originalism v. Nonoriginalism
a) Originalism
(1) Pros: Judges have jobs for life, so you want a restraint on a counter majoritarian branch of government; best PR move: it’s the better approach because it is constraining. Scalia brought weight to originalism
(2) Cons
(a) Not as constraining as it purports to be
(b) How do you go back?/How do you do this? Which framers/would they all say the same thing? Who do you listen to?
(c) Fatal flaw: by supposedly constraining, you’re reinforcing the majority’s rule on anything (Majority needed to change constitution via amendment). No way to get the constitution realized for number 
b) Nonoriginalism 
(1) Pros: Interpret by permitting change with something other than the amendment process
(2) Cons
(a) Too much discretion
(b) Concerned about political ideologies seeping through
4. DC v. Heller
a) Language of the Second Amendment: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
b) Issue: Constitutionality of the DC gun regulation that prohibited individuals from owning guns?
c) Held: 2nd Amendment protects an individual right to bear arms in the home for self-defense
d) Note: The Ct did not apply any standard of review for this case
e) Methods of Interpretation:
(1) Majority
(a) Textualism
(b) Original Meaning
(c) Precedential
(d) Evolutionary
(2) Stevens Dissent.
(a) Textualism
(b) Originalism: Framers’ Intent
(c) Precedential
(3) Breyer Dissent
(a) Doctrinal Analysis
(b) Pragmatic Judging
f) Takeaways:
(1) Black letter law of the Second Amendment
(2) Sources/Text of the Constitution and original constitutional history
II. Early Interpretations of the Constitution
A. Applying the Bill of Rights to the States
1. Barron v. Baltimore (1833)
a) Facts: Barron operated a wharf. State government took it over. 
b) Issue: Does this violate the 5th Amendment?
c) Held: No, the Bill of Rights does not apply to the States
d) Reasoning: 
(1) Bill of Rights was designed to apply to the federal government and not states
(2) Concerned with abuse of power
(3) 5th Amendment does apply to the states now because of incorporation but does not apply directly to the states
B. Early Federalism, Substantive Due Process, and the Protection of Slavery by the Constitution and the Supreme Court
1. Colonial Era (Pre-Constitution)
a) Slave patrols, slave catching, legislating to prevent “slave revolts”
b) Enslaved persons escaping
c) “Slave Catchers, Slave Resisters” Documentary
d) USSC was not a passive participant
2. The Original US Constitution
a) Protects few individual rights and liberties
b) But does strongly protect the right of slavers to enslave
c) Slavery-Protecting Provisions of the US Constitution
(1) Article 1, Sec. 2, Cl. 3: provides that an enslaved man to count as three-fifths of a person in determining representation in the US House of Representatives
(2) Article 1, Sec. 9, Clause 1: Prohibits enactment of any federal law abolishing trade of enslaved persons
(3) Article 4, Sec. 2, Cl. 3: prohibits the emancipation of persons whom slavers claimed to be their property and requiring the delivery of persons to the persons to whom labor was “due” 
3. No Racial Protection in the Bill of Rights
4. Scope of National Power: The Fugitive Slave Clause and Congress’s Enforcement of Fugitive Slave Law
a) Article 4, Sec. 2, Cl. 3: (The Fugitive Slave Clause) “No person held to Service of Labor in one State, under the Laws thereof, escaping into another shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labor but shall be delivered up on Claim of the Party to whom such Service or Labor may be due.” 
b) Prigg v. Pennsylvania: (1842)
(1) Issue: Do state liberty laws violate the US Constitution?
(2) Held: USSC strikes down state law requiring hearing on whether person of African descent is property of a slaver as unconstitutional
(3) Reasoning: 
(a) Constitution gives slaveholders right of “self-help repossession” to snatch anyone they deemed to be fugitive slave
(b) Held Congress had implied power to pass the Fugitive Slave law of 1793
(c) Struck down 1703 Pennsylvania state “personal liberty” law that would have required slaveholders (or slave catchers, like Prigg to go to state court before taking the alleged fugitive)
(d) Establishing broad national power with respect to enforcing provisions of the constitution that protect slavery
(4) Ex: 12 years as a slave
(5) Federalism. Pennsylvania is not happy because the fugitive slave act protects the rights of enslavers so Pennsylvania lacks the power to pass law. 	
c) Dredd Scott: (1856)
(1) Issues: 
(a) “Can a negro, whose ancestors were imported into this country and sold as slaves, become a member of the political community?”
(b) Constitutionality of the Missouri Compromise
(2) Holdings: 
(a) All persons of African descent, whether enslaved or free, are excluded from national citizenship and cannot assert their rights in federal court.
(b) Federal law restricting the expansion of slavery into territories is unconstitutional because it violates the substantive property rights of slaveholders protected under the 5th Am. Due Process Clause
(i) Cannot decide for the states
(ii) Also a violation of the right to enslave
(3) Dissent
(a) “I can find nothing in the Constitution which, proprio vigore, deprives of their citizenship any class of persons who were citizens of the United States at the time of its adoption, or who should be native-born citizens of any State after its adoption, or who should be native-born citizens of any State after its adoption; nor any power enabling Congress to disenfranchise persons born on the soil of any State, and entitled to citizenship of such State by its Constitution and laws. And my opinion is, that, under the Constitution of the US, every free person born on the soil of a State, who is a citizen of that State by force of its Constitution or laws, is also a citizen of the United States.”
(b) “The rules of international law respecting the emancipation of slaves … are part of the common law of Missouri… the laws of the United States … changed the status of Dred Scott… the laws of the United States… changed his status to that of a free man. The plaintiff and his wife … did contract a marriage in Missouri… that consent of the master to that his slave … residing in a state which does not tolerate may enter into a lawful contract of marriage … is an effectual act of emancipation. And the law does not enable Dr. Emerson, or anyone claiming under him, to assert a title to the married persons as slaved, and thus destroy the obligation of the contract of marriage, and bastardize their issue (children) and reduce them to slavery.”  
5. The Civil War
a) Expansive Approach to the interpretation of presidential power by Lincoln laid ground for Emancipation Proclamation
b) Military advantage achieved
c) Role of Blacks in the Union Army
C. First Interpretation of Reconstruction Amendments and 14th Amendment Privileges and Immunities Clause
1. 14th Amendment Privileges and Immunities Clause, Section 1: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
2. 13th Amendment:
a) Section 1: “Neither slavery nor involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”
b) Section 2: “Congress shall have the power to enforce this article by appropriate legislation.”
3. 14th Amendment Due Process Clause: Section 1:
a) “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the US; nor shall any State deprive any person of life, liberty, or property, without due process of law; ….
4. 14th Amendment Equal Protection Clause:
a) “Nor deny to any person within its jurisdiction the equal protection of the laws.” 
5. The Slaughterhouse Cases: First interpretation of civil war amendments. The Court’s interpretation of the privileges and immunities clause is still good law
a) Facts: Louisiana gave a slaughterhouse a monopoly and butchered challenged this restriction of who could/could not slaughter violated 13th and 14th Amendments.
b) Issue: Is this Louisiana Act constitutional?
c) Held: Yes (Butchers lost every argument)
d) Reasoning:  
(1) Court rejected claim that this violated the privileges and immunities clause because it protects you as a federal US citizen and not as a citizen of states/individual rights
(2) Court interpreted the Privileges and Immunities Clause as a nullity
e) Structure of Opinion:
(1) Starts with 13th amendment and allowed against private actors. Includes a mini history lesson to show what the 13th amendment was intended to do
(a) Butchers claimed essentially servitude/not a living wage. This was rejected by the Ct. Although servitude is broad, the purpose was to forbid all shades and conditions of African slavery and it may have been evaded if only the word “slavery” had been used.
(2) 14th Amendment
(3) Too broad to give deference to the butcher’s argument
(4) P&I Clause
(5) Interpretation of P&I suggested by the butchers would make the Ct a perpetual sensor of state law
(6) Due Process: Butchers say deprivation of property because unable to do work
(a) Ct rejects this interpretation of property; keeps it narrow
(7) Equal Protection: Keep it very narrow here (Racial); but now it is broad
f) Dissent:
(1) Wrong interpretation of P&I
(2) It protects fundamental rights and not incidental citizenship
D. Thwarting the Reconstruction Amendments and Interpreting them Narrowly
1. The Civil Rights Cases
a) Facts: Civil Rights Act of 1875 passed by Congress. Public Accommodations Act essentially acts the same as Title II of the 1964 Act.
b) Issue: Does Congress have the power to make this (Sec. 5 of the 14th Am)
c) State Action Doctrine: Amendments do not apply to private acts/individuals cannot violate; only the government
d) Held: Unconstitutional. Congress did not have the power. This should have been left to the state governments to protect individuals from discrimination.
e) Reasoning:
(1) Individual invasion of individual rights is not the subject matter of this amendment
(2) The last section of the amendment invests congress with the power to enforce the prohibition
(3) It does not invest congress with power to legislate upon subjects which are within the domain of state legislation
(4) Congress has the power to enforce this against states not private action (States have the authority to police)
(5) And so in the present case, until some state law has been passed, or some state action taken, no legislation of the US for the prohibitions of the amendment are against state laws and acts done under state authority
(6) Finally, slippery slope arg: “if this legislation is appropriate for enforcing the prohibitions of the amendment, it is difficult to see where it would stop

f) Dissent (Harlan)
(1) “Substance and spirit” of Civil War Amendments ignored by majority
(2) Majority has departed from the intent of the framers of the 14th Amendment
(a) They clearly intended the Civil War Amendments to protect African Americans from this type of discrimination and exclusion
(3) Purpose of the Civil Rights Act of 1875 is to require that places held out as places of public accommodation be open to the ENTIRE public
(4) 14th Amendment Citizenship Clause protects African Americans from discrimination in public accommodations; Congress has power to enforce citizenship provision of the 14th Amendment
(5) Court majority is incorrect in concluding that Congress lacked power to prohibit exclusion from public accommodations on basis of race
(6) In contrast, Harlan notes that Sec. 5 of the 14th Amendment and Sec. 2 of the 13th Amendment confer Congress with enumerated power to enforce
(7) Harlan’s view is that the 13th Amendment confers upon Congress the power to eradicate badges of slavery and servitude
(a) Congress may enact laws to protect people from deprivation of civil rights enjoyed by other races
(b) Congress may enact those laws upon “states, their officers and agents, and also upon individuals and corporations who exercise public functions and authority of the state.” 
2. Harlan’s dissent affects modern equal protection jurisprudence
III. Limits on Government Power (Equal Protection Analysis and Substantive Due Process)
A. Intro to Equal Protection Analysis
1. 14th Amendment Equal Protection Clause
a) “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 
2. Doctrine for Modern Equal Protection Analysis (Current Rule)
a) Threshold Inquiry
(1) Does the law “classify” on the basis of a “suspect” classification?
(2) The term “suspect” refers to both suspect and quasi-suspect classifications
(3) No single answer for how a class classifies
b) Only Two Ways permitted to Prove the Government has used a suspect classification
(1) The law is facially discriminatory (or the law’s classification is “on its face”) or 
(a) I.e., race or gender is mentioned in the law
(2) Plaintiff can prove the “facially” neutral law was passed to achieve a discriminatory purpose
(a) I.e., Fire department height/weight requirements that have a gender exclusionary effect
3. Illicit Equal Protection Classifications
a) Race (ethnicity & national origin) → suspect
b) Gender → quasi suspect
c) Alienage (citizenship) → suspect
d) Legitimacy (nonmarital children) → quasi suspect
4. EP Analysis
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B. Jim Crow Racial Classifications 
1. the “Separate but Equal Doctrine”
a) Tape v. Hurley: Example of Jim Crow in the Western United States. Chinese girl prohibited from attending SF school
b) Plessy v. Ferguson: (1896) Upheld a State “Jim Crow” Law as Constitutional Under the 14th Amendment by Introducing the “Separate but Equal” Doctrine
(1) Facts: Louisiana State Assembly passed a law requiring separate railway carriages based on race.
(2) Issue: Does this law violate the Equal Protection Clause of the 14th Amendment?
(3) Held: No, a law requiring segregation is ok so long as equal.
(4) Reasoning:
(a) Purpose of the 14th Amendment: Social and Political Equality are different
(b) Laws banning interracial marriage and school segregation were ok’d through Congress
(c) Incorrect to say the law imposes inferiority on people of African descent (rather, they choose to see this interpretation)
(d) After reconstruction, many black people were members of the Louisiana congress. Court prevents the counter argument that what if black people passed this law. The whites would not see this as an attempt to make them inferior
(e) Argument assumes social prejudice can be overcome by legislation and equal rights can only come to be through forced commingling
(f) If the civil and political rights of both races are equal, one cannot be inferior to the other civilly or politically. If one race is inferior to the other socially, the US Constitution cannot put them on the same plane. 
(5) Dissent: 
(a) Ok to have pride in race
(b) Constitution is color blind
c) Cumming v. Richmond: (1899) Upheld exclusion of African Americans from all-white high school (no high school for African Americans)
d) Berea College v. Kentucky: (1908) Upheld conviction of private college for violating segregation law
e) Gong Lum v. Rice: (1927) Ruled a State could exclude child of Chinese ancestry from all-white school; Segregation laws are Constitutional
2. The Road to Brown
a) The Equalization Strategy: Phase One of the Litigation Strategy to Overturn Plessy
(1) Sweatt v. Painter: (started with mostly law schools because Plaintiffs are immediately denied even though they meet all qualifications) Attorney General of TX said P could not go solely based on race. Need to provide equal, but it is not equal to have to go to a different state. States don’t have the $ to do everything or they do not want to. Equal isn’t really equal nor is it sustainable. 
b) Harms of Segregation: Phase Two of the Litigation Strategy to Overturn Plessy
(1) McLaurin v. Oklahoma State Regents: Accepted to school but forced to sit in the hall. 
(2) Mendez v. Westminster: Mexican school. Another example of Jim Crow in the Western United States.
3. Brown v. Board of Education I: 
a) Facts: Segregated Public Schools
b) Held: Segregated schools violates EP in the 4 state cases and DP of 5th Amendment in the DC 
c) Reasoning: 
(1) Congress as framers of the 14th Amendment/Specific intent of the framers. They say it is inclusive
(2) Public schools were not really around when 14th Amendment/EP came about. But this is a plausible interpretation
(3) The words of the 14th Amendment
(4) Distinguished Sweatt v. Painter because it was a different fact pattern. Legal fiction of equalization. Agree for purpose of litigation is if they are equal
(5) We must look at the effect of segregation on public education. Here, segregation is damaging because it generates a feeling of inferiority. Court used social science data and this is not legal reasoning per se
(6) Plessy is wrong on the basis of psychology and that is why we do not have to comply with stare decisis
d) Criticisms:
(1) Political Justice Warren needed unanimity/expected backlash. Relied on social science study/no law in decision
(2) Too narrow/only about education
(3) How do these things happen after Brown? Some say it is not up to the Court to decide 
e) Post-Brown: Court slowly dismantled segregation in other contexts, but the Court didn’t offer opinions on its decisions. It seemed not to get involved when it could

4. Brown II: (Remedies problem)
a) Facts: Linda Brown could not attend the school. The Court did not want to use political power to provide it fast.
b) Decision: It gave the school board a lot of discretion through a “prompt and reasonable compliance with ruling standard”
c) Remedy: sue individual at DC level and DC judge will hold separate hearings
d) Created an invitation to resist
e) “Deliberate” = slow
f) Weigh public vs. private interests
5. Korematsu v. USA: Rule for the Ct applying strict scrutiny for suspect classifications (Japanese internment)
a) Facts: Civilian executive order requiring internment of those with Japanese ancestry = facial, racial classification
b) Issue: Does this exclusionary act violate the EP clause of the 5th Amendment?
c) Held: No
d) Rule: Facial, Racial Classifications receive strict scrutiny
e) Strict Scrutiny: For government to win, it must say its purpose is compelling and its means are narrowly tailored (2 pronged test)
(1) However, the Court here applied it wrong especially on the application of “narrowly tailored”
(a) No real evidence of espionage, but rather based on stereotypes
(b) Did not incarcerate all people with Italian and German ancestry
(2) Court is traditionally deferential to the government regarding national security as a matter of precedent
f) Dissents here fit in the same category as Harlan’s dissent. See the distinction between the Court not applying doctrine but ideology. Not even a theoretical debate.
6. Ex Parte Endo: USSC held that the continued detention of Japanese Americans was unwarranted
7. Loving v. Virginia:
a) Facts: challenging Virginia’s anti-miscegenation law prohibiting interracial marriage. Infringed on the right to marry.
b) Standard of Review: Most rigid scrutiny (cited to Korematsu). To e be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the 14th Am.
c) Here, it did not meet the purpose prong (maintaining white supremacy/racial discrimination) = not a legitimate government purpose. This wouldn’t even meet rational basis so they didn’t even address means.
d) Court’s factual analysis/narrow reasoning
(1) No other legitimate purpose in Loving
(2) Ct rejects Virginia’s argument that both races are punished equally to the same decree because it only applies to white marriage outside their race
C. Theory of Suspect Classes and “Jane Crow” Gender Classifications
1. Jane Crow = facial gender classifications
2. How “Suspect” are gender classifications?
a) Bradwell: upheld a law prohibiting a women from practicing law
b) Goesaert v. Clearly: ok for a law to prohibit women bartenders
c) Hoyt v. Florida: Jury Duty
3. The Road to Heightened Scrutiny (The fight to end Jane Crow)
a) Reed v. Reed: 
(1) Facts: Idaho law with hierarchy for persons appointed as administrators of an estate when a person died intestate.
(2) Held: Court struck it down
(3) Standard: Rational basis plus
(4) Reasoning:
(a) Government said the purpose was administrative convenience because if you don’t presume men are more fit, then the court would actually have to decide
b) Frontiero v. Richardson: 
(1) Note: Plurality decision/why strict scrutiny is not controlling
(2) Facts: Female armed service members could only add husbands as dependants if demonstrating a need for more than half of the income. But army wives were ok’d automatically
(3) Issue: Is this difference in treatment unconstitutional?
(4) Held: Violated the non-textual EP component of the due process clause.
(5) Standard: Strict Scrutiny. Gender classification is inherently suspect
(a) Gender is an immutable characteristic that doesn’t affect performance ability or contribution to society
(6) Reasoning: Government attempted the administrative convenience purpose, but for strict scrutiny, administrative purpose is not compelling. Since this did not meet purpose prong, the Court did not proceed to the means prong
(7) Takeaway: Frontiero Factors for determining a Traditional Indicia of Suspectness
(a) History of classification used for purposeful discrimination
(b) Immutable characteristics 
(c) Political powerlessness (are you a member of a numerical majority or minority)
(d) Discrimination against class based on classification is “grossly unfair”
(i) Stereotype/Stigma
(ii) Perhaps a catchall  
c) Craig v. Boren: Majority/Gender Classification = Intermediate Scrutiny
(1) Facts: Oklahoma statute that permits to drink beer at 18 but boys at 21
(2) Issue: Does this law violate equal protection?
(3) Holding: Yes
(4) Analysis: (Shown through statistics)
(a) Government purpose = traffic safety. Means = gender classification
(5) Dissent: Advocating for rational basis review. Court is being too much of a stickler on statistics
(6) Takeaways: 
(a) Seeing how standard of review is applied and the consequences of applying different standards
(b) Critique of Intermediate Scrutiny → How do we apply it? (Rehnquist dissent)
(c) You will not see diving into statistics for rational basis
(d) You don’t see deferrence in the intermediate scrutiny test
D. Facial Gender Classifications
1. US v. Virginia Military Institute (VMI): Use this case to apply intermediate scrutiny
a) Facts: All male school/citizen soldiers
b) Issues: 
(1) Does this restriction violate the equal protection clause of the 14th Amendment?
(2) If so, what is the appropriate remedy?
c) Virginia’s POV: 
(1) Enhances education by offering a diverse set of offerings including single sex education
(2) Would have to modify the program so much that it wouldn’t even be the same program
d) Court rejected this argument because although diversity is ok. This wasn’t persuasive enough. Court was not convinced by the purpose, and that the exclusion was based on assumptions of women.
e) Intermediate Scrutiny= “exceedingly persuasive justification” that must be the base for any gender-defined classification
(1)  Depends on convincing the judge/no way to know how it raises the bar
(2) Some say it’s actually intermediate scrutiny plus
f) Remedy: Separate women’s school. Appears to reject separate but equal in the context of women
g) Dissent: 
(1) This is based in ideology. PI = majority has rejected a long tradition. Accusing them of rewriting the Constitution based on ideology. Instead, this should have gone through the amendment process. (But how feasible would that be?) 
(2) Gender is not a proscribed classification (aka you can still use it). Recognition of real differences between men and women. (gives a distinction because it is a real gender classification rather than through gender stereotypes)
2. Orr v. Orr: Some purposes (i.e., remedying past discrimination are ok) but stereotypes will be struck down for either means or purpose
a) Facts: Alabama statute having only men pay financial support following a divorce
b) Issue: Constitutional?
c) Held: No
d) Reasoning:
(1) Purpose: Helping spouses who need financial support after a divorce (ok)
(2) Means: (PROBLEM!) No reason to use gender as a proxy for need. Administrative costs is not ok
(3) Proposed Rule: If purpose can be served through a gender neutral law, then why not?
(a) This rule would be overinclusive (helping needy and wealthy) but underinclusive because it does not include needy males.
(4) Tighter fit between government purpose and classification for intermediate scrutiny
e) Takeaways:
(1) If the Ct thinks that a stereotype is driving the classification, then it will not pass
(2) Gender Neutral Alternative? What EP requires/how it limits government power
3. Weinberger v. Wiesenfeld: Unconstitutional part of the Social Security Act permitting widowed women (but not men) to receive benefits based on the earnings of their deceased spouse. 
4. Mississippi University for Women v. Hogan
a) Facts: Challenging an all women’s nursing school
b) Purpose: Educational affirmative action. This isn’t important that all women are nurses (but stereotype enforcing)
c) Use of a gender neutral law wouldn’t achieve its purpose/doesn’t prevent women from becoming nurses
5. Michael M v. Superior Court of Sonoma (Real differences)
a) Issue: Does a California Statutory rape law violate equal protection because it says statutory rape can only happen to a minor female?
b) Holding: No
c) Purpose: Preventing teenage pregnancy. Since only girls can get pregnant, it meets intermediate scrutiny
6. Rostker: (Real difference (not biological, but empirical reality established by law)
a) Issue: Does military service draft violate the non-textual equal protection clause of the 5th amendment?
b) Holding: No because women are not eligible for the draft (Congressional decision). Means and fit are ok.
c) Government Purpose: raising and supporting armies
(1) Court will not decide which policy it would have made had they been the primary decision maker
(2) Because the purpose of a draft is to provide combat troops, women cannot be combat troops
d) Nature of the Judicial Power: When the Court is deciding something that has to do with the military, the Court protects its institutional reputation and is deferential
e) Dissent: Other positions need to be filled in the military that are not combat positions, so the fit is not as tight
7. Conceptualizing the Gender Cases
a) Invidious Stereotype (not actually the government’s argument, but unbelieved)
(1) Frontiero: Men are breadwinners
(2) Craig v. Boren: Girls are “good”
(3) Mississippi v. Hogan: Nurses should be women
(4) VMI: women are too delicate
(5) Orr v. Orr: Men don’t need alimony
b) Real Differences
(1) Geduldig v. Aiello
(2) Michael M
(3) Rostker
c) Gender-Based Affirmative Action
(1) Califano v. Webster
E. Non-Suspect Classifications, Rational Basis Test and Means-End Fit
1. 1.       Railway Express Agency v. NY: Use for non-suspect classifications receive RB review
a)  Facts: NY law traffic regulation prohibits general advertisements on the sides of trucks but ok for truck owners to advertise on the side of their own trucks
b) Issue: Does this violate EP?
c) Held: No, this was within NYC authority
d) P POV: Classification based on ownership is not related to the traffic problem because it does not mention the type of ads (not rationally related)
e) Legitimate Government Purpose: traffic safety from distracted drivers
f)  Reasoning: Any conceivable purpose/the judge can come up with it himself. Low standard
(1)    Over inclusive/under inclusive = tightness of fit. Non suspect classification
(2)  Example: of over/under →  crazy distracting ad on my car
(3)  The NY law limits SOME distracting ads
(4)   Rational basis = deferential court
g) Concurrence: Doesn’t think the Ct applied RB correctly and thinks it should be a tougher standard. Basically, RB allows the government to be irrational
(1)  Distinguish from RB+. He is critiquing RB in general and not advocating for RB+
2.  Beazer: Over/under inclusiveness is ok for tightness of fit. The fit can be very loose
F. Proving the Existence of a Classification: Proof of Exclusionary Purpose and Effect
1. Washington v. Davis: RB is default for facially race neutral laws; However, SS ok if discriminatory effect and purpose
a) Facts: Test for DC police officers. Disproportionate number of African Americans did not pass the test.
b)  Issue: Challenging the test score requirement (because not passing this test does not mean you will be a bad police officer) and determining whether this violates EP?
c)  Held: Does not violate EP
d) Standard of Review: Rational basis. Even if a discriminatory effect, if you do not also have a discriminatory purpose, you only get rational basis
e) This law is facially race neutral: not a suspect class (who passes test and who does not pass test)
2. Palmer v. Thompson: P needs to prove disproportionate racial effect
a) Facts: Originally segregated pools, but city decided to close them instead of desegregate
b) Issue: Is the closure a violation of EP?
c) Held: No
d) Reasoning: Affects all citizens irrespective of race; no proof the purpose was racially discriminatory but public safety.
e) NOTE: Court in Davis redefined the holding of Palmer and introduces the purpose requirement in an attempt to reconcile. So now, Palmer stands for the proposition that for a facially neutral law, you have to prove effect on class. Otherwise, no SS
3.  How to Argue a Facially Neutral Law Classifies on the Basis of (Race/Gender/etc)
a) Present convincing evidence that the law has
(1)  Exclusionary effect (Palmer)
(2)  Discriminatory Purpose (Davis)
b)  Davis showed us that proving intent is a high evidentiary burden. Ideally, you want a smoking gun (i.e., someone admitting to an invidious purpose) however that is incredibly rare
c)  Requiring purpose is often criticized for equal protection
(1) This requirement is the most used/issue and the biggest hurdle in modern EP litigation
(a) As a government attorney, this is your best friend because it usually keeps you in rational basis
(b) Makes little sense to put the onus on the defendant
(2) Ct is aware of keeping standard low
(3) Having this requirement is supposed to be neutral but if we had to apply SS it would raise questions and be far reaching and could invalidate many laws
(a) Slippery slope argument
(b) Dissent: Job related test
4. Personnel Administrator v. Feeney: Purpose case: defines and limits and shows how high the evidentiary standard is
a) Facts: Massachusetts veterans preference statute for civil service positions. Helen Feeney is challenging because the majority of veterans are male. She is scoring higher on the civil service exam than the veterans, but because of the statute, lower scoring veterans applications are prioritized over her. Absolute veteran based affirmative action policy. Not using as “only a factor” based affirmative action. You rarely encounter absolute gender affirmative action. She would never get promoted because there was always a veteran.
b) Issue: Does this absolute veteran preference violate EP?
c) Held: No
d) Standard of Review: Rational Basis
e) Classification: Facially veteran/non-veteran. Not a suspect classification, so RB
f) Legitimate government purpose: reward veterans for the sacrifice of military service, to ease the transition from military to civilian life, encourage patriotic service and to attract loyal and well-disciplined people to civil service occupation.
g) Yes, rationally related.
h) Feeney Standard: Because of/not in spite of
i) It implies that the decision maker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part “because of” not merely “in spite of” its adverse effects upon an identifiable group.”
j) This raises the evidentiary burden and is hard to prove
5. Arlington Heights: Factors to prove discriminatory purpose
a) Facts: Denial of Zoning for Low Income Housing
b) Issue: Does this denial violate equal protection?
c) Classification: Approved projects and non-approved projects. No facial suspect class.
(1) Argue: Disproportionately affects low economic status/POC. Try and argue a racially exclusionary effect (proven) and purpose (show as much as you can)
d) Held: No 
e) Takeaway: Court gives a list of evidentiary factors to prove purpose (try your best to convince the court but the burden is so high/hard to meet)
(1) Extreme Statistical Proof (generally, effect alone does not prove purpose)
(2) Deviation from procedure (whether events leading up to decision are suspicious)
(3) Decision Inconsistent with Typical Priorities (whether decision inconsistent with typical substantive considerations)
(4) Legislative or Administrative History (statements of decision makers)
(5) ** Not an Exhaustive List **
6. How to Prove Discriminatory Purpose:
a) Feeny Standard: Because of/not in spite of
b) Arlington Heights factors (see above)
7. Geduldig: Example of the difficulty of proving purpose
a) Facts: CA disability rule excluding pregnant people from receiving benefits based on that condition.
b) Classification: Pregnant/not pregnant
c) Held: No gender classification, but administrative
d) Reasoning: Ct applied rational basis
(1) Legitimate government purpose (budget) and rationally related because it saves money
(2) Plenty of room for a normative critique but an easy standard
(3) Discriminatory purpose = why Court reached its decision
e) Dissent: Economic costs of pregnancy and dissimilar treatment based on biological characteristics
f) Critique: Purpose requirement is too high of an evidentiary standard
g) Congress “overruled the Court” by enacting Pregnancy Discrimination Act under Title 7 of the Civil Rights Statute
G. Modern Gender and Racial Classifications and Affirmative Action
1. Affirmative Action
a) The US Constitution treats race based affirmative action differently
(1) Presumptively Unconstitutional: race-based affirmative action (including national origin)
(2) No Presumption: gender based affirmative action
(3) Presumptively Constitutional: 
(a) Class based (socioeconomic) affirmative action
(b) Veteran based affirmative action
(c) Sexual orientation based affirmative action
(d) Virtually all other forms of affirmative action
b) Gender Based Affirmative Action: Intermediate scrutiny applies and remedying general societal discrimination accepted as an important justification
(1) Califano v. Webster: Only tool if a facial gender class affirmative action is challenged by a man in an exam fact pattern
(a) Facts: Social security act monthly wage, women could include 3 less years than men. P argues a violation of the EP clause.
(b) Classification: Facially gender. Gender based affirmative action that is a remedial measure to counteract wage gap.
(c) Standard of Review: Intermediate Scrutiny
(i) Important government purpose = remedying past discrimination (those challenging law said it perpetuates gender stereotypes) However, it’s actually true so a real difference
(d) Held: Ok
(e) Substantially Related? Yes, ok way to redress years of wage disparity. Plus an income classification would be over and under inclusive
(i) Means → ends/purpose
(ii) Makes up → less $ for women
(f) Takeaway: OK to be gender conscious if remedying past discrimination
(2) What Constitutes an “Important” Government Purpose Under Intermediate Scrutiny of Gender Classifications?
(a) Court has accepted:
(i) Remedying societal gender discrimination (Califano)
(ii) Traffic Safety (Craig v. Boren) 
(iii) Pedagogical benefits (VMI)
(iv) Preventing illegitimate teenage pregnancy (Michael M)
(v) Biological differences; women excluded from combat (Rostker)
(b) Court has rejected: Reinforcing gender stereotypes/traditional gender roles
c) Race-Based Affirmative Action
(1) Categories of Race-Based Affirmative Action Cases
(a) Contracting
(i) Fullilove
(ii) Croson (SS) Example of Race-Based affirmative action general rule
(a) Facts: County of Richmond enacted 30% of contract bids to be set aside for minority businesses.
(b) Standard: Applies strict scrutiny
(i) Rejected remedying de facto industry wide or societal race discrimination as a compelling purpose
(c) General Rule: Race based affirmative action: strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination accepted as compelling government purpose
(d) Holding: Insufficient evidence to prove discrimination in Richmond construction industry to satisfy a “compelling government interest.”
(e) Strict scrutiny standard allows court to add an evidentiary burden
(f) Takeaway: No matter how much evidence you’ve had so far, it has never been enough to meet compelling purpose. 
(iii) Metro Broadcasting (IS)
(iv) Adarand (SS)
(b) Employment
(i) US v. Paradise
(ii) Wygant
(c) Higher Education
(i) Bakke
(ii) Grutter (SS)
(iii) Gratz (SS)
(iv) Fisher (SS)
(2) Views of Standard of Review for Race-Conscious Government Action
(a) View 1: Anti-Exclusion Principle
(i) Race Consciousness should be subject to SS or IS depending on whether the purpose is to subordinate or to redress discrimination/achieve diversity
(b) View 2: Anti-Classification Principle
(i) Race consciousness of ALL kinds should be prohibited unless Court ordered remedy for direct victims of recent judicial finding of discrimination (per se prohibition)
(c) View 3: CURRENT RULE: Current Law/Mixed (Justice Kennedy Principle)
(i) Race consciousness of any kind should be subject to strict scrutiny but not all race consciousness violates the EP Clause
(ii) Government can demonstrate a compelling state interest in VERY limited circumstances but considerations of race must NOT be individualized
(3) The Supreme Court Debate on the Proper Standard of Review for “Benign” Racial Classifications
(a) Argument for Strict Scrutiny
(i) Importance of colorblindness
(ii) Stigma against beneficiaries
(iii) Importance of individual decisions
(b) Argument for Intermediate Scrutiny
(i) Different if majority deprives itself
(ii) Necessary to use race as remedy
(iii) Necessary to achieve other goals, such as diversity
(4) What Constitutes a “Compelling” Purpose for Racial Affirmative Action?
(a) Court has accepted:
(i) Remedying past and current race discrimination with “strong basis in evidence”
(a) By proven violator
(b) In which government = passive participant or violator; assuring public funds do not finance private prejudice
(ii) Special rule in educational context (Exception to the GR:) Strict Scrutiny applies and “strong basis in evidence” of need to remedy discrimination or for diversity (as a factor) are accepted as compelling government purposes 
(b) Court has Rejected:
(i) Remedying de facto industry wide or societal race discrimination (Croson)
(ii) Increasing services in the minority community
(iii) Need for non white role models
(iv) Reducing historical vestiges of discrimination against nonwhites
(5) Factors Deemed to Make Consideration of Race “Narrowly Tailored” Under Racial Affirmative Action
(a) Individualized consideration
(b) Availability of race-neutral alternatives
(c) Minimizing undue harm to other races
(d) Limited in duration
(6) Methods of Considering Race for Affirmative Action that have been accepted or rejected
(a) Court has accepted:
(i) Goals and timetables with disparity studies
(ii) Using race as one factor in decision-making
(b) Court has rejected:
(i) Quotas and numerical racial balance  requirements 
(ii) Adding points to applicants test/admissions scores based on race
(iii) Disrupting employment seniority systems
H. Rational Basis Plus
1. Subset of cases that facially classify on a non-suspect class but receive a higher level of scrutiny
2. No clear doctrinal rule for when rational basis plus applies
3. But, it occurs when government lacks any legitimate government purpose and the only purpose is animus
a) Court refuses to hypothesize a legitimate government purpose
4. On an exam, look for animus facts
5. RB+ given post hoc/after review
6. See: Romer v. Evans
I. Non-Suspect Classifications: Age, Disability, Wealth, Sexual Orientation
1. Age
a) Massachusetts Board of Retirement v. Murgia: Ex of Age Classification
(1) Facts: Massachusetts law requiring uniformed police officers to retire at 50
(2) P: (1) wants age classification higher on list of classes
(3) Held: Satisfies rational basis
(4) Legitimate government purpose: Protect persons and property and maintain law and order by having physically fit officers. Having a mandatory retirement age is rationally related to this legitimate government interest.
(5) Dissent: Some higher scrutiny should have been applied. Either fundamental right to work or suspect class
(6) Takeaway: Age classification is not a suspect class
2. Disability
a) Cleburne: Example of disability classifications
(1) Facts: permit required for special needs group home
(2) Court used rational basis to declare this special permit unconstitutional
3. Wealth
a) San Antonio v. Rodriguez
(1) The Supreme Court expressly held that poverty is not a suspect classification and that discrimination against the poor should only receive rational basis review
(2) Facts: Property taxes and education
(3) Very important case to understand educational disparity
(4) No fundamental right to a specific quality of education 
4. Sexual Orientation
a) Romer v. Evans: example of rational basis plus
(1) Facts: cities passed local laws protecting people on the basis of sexual orientation. Colorado Constitutional Amendment overrides this and makes sexual orientation not a protected class
(2) Issue: Is this amendment a violation of equal protection?
(3) Held: Yes, it fails rational basis review
(4) Rule: Born of animosity (need empirical and factual support)
(5) Law can’t be explained by anything other than animus (RB+) 
(6) By requiring that the classification bear a rational relationship to an independent and legislative end, we ensure classifications are not drawn for the purpose of disadvantaging the group burdened by the law
(7) Status-based enactment
(8) Kennedy Rationale
(a) Political process
(b) Classifies facially on the basis of sexual orientation
(c) Invalid distinction
(9) Dissent -- Kulturkampf for a bit of spite
(a) Takes a fact pattern of taking civil rights away with a politically powerful minority
(b) Bowers as precedent: upholding a law criminalizing same sez behavior, how is this different. 
(c) You say you apply RB but you really apply a heightened standard of scrutiny (RB is supposed to be deferential to majority)
J. Citizenship and Non-Marital Children Classifications
1. Citizenship Status (Alienage)
a) General Rule: Strict Scrutiny applies
(1) USSC has been clear that EP protects all persons subject to EP of law. Being a non-citizen does not exclude you from that
(2) Applying the Frontiero factors:
(a) Historically discriminated against
(b) Not immutable, but not easy to change
(c) Political powerlessness
(3) Graham v. Richardson: Example that SS applies
(a) Facts: Welfare benefits allocated on the basis of citizenship status
(b) Court struck this down
b) Exception: If related to self-government and the democratic process, rational basis review applies
(1) Foley v. Connelie: Exception of RB Exception to Citizenship Status
(a) Facts: State police trooper
(b) Held: The self-government/democratic process exception applies because police make discretionary choices on how to enforce the law (governing peers)
(c) Critique: Police are like government/council members? Is that really a fair comparison?
(2) Ambach v. Norwick: Applies the exception to teachers
(a) Public school plays a critical role in preparing citizens (why this fits within the governmental function exception)
(b) Now the default doesn’t seem strict scrutiny
(c) Court applied rational basis
(d) Dissent: Irrational. Doesn’t even meet rational basis
(3) The self-government and democratic process exception applies to:
(a) Voting
(b) Political Office
(c) Jury Service
(d) Law Enforcement Officer (Foley)
(i) Cabell: State can require citizenship for probation officers
(e) Public School Teacher(Ambach) 
(4) But NOT
(a) Notary public (Bernal)
c) Citizenship Federal Interest Exception -- Rational Basis Review Applies
(1) Matthews v. Diaz: Federal government receives rational basis review if it is a key power of the federal government.
(a) A lot of deference to both the state and federal governments.
2. Classifications Against Nonmarital Children
a) Historically stigmatized
b) After applying Frontiero Factors, Intermediate Scrutiny
K. From Lochner-Era Substantive Due Process Analysis to the End of Lochnerism (Multiple Choice!!!)
1. Rights the court has protected that are not enumerated but enshrined within “liberty” of the 14th Amendment Due Process Clause
2. Controversial because some judges freak out about “non-enumerated” and are concerned that it is an incorrect way to interpret the constitution (originalism)
3. Substantive Rights: limits the policy choices government can make (depending upon nature of individual liberty at issue)
a) Old: Lochner
b) New: 
(1) Griswold
(2) Roe
(3) Casey
c) What government action has been taken?
4. Procedural Due Process: Limits the procedures or methods by which government enforces law (requires that government afford particular persons notice and opportunity to be heard)
a) How has the government action been taken
5. The Rise of “Liberty to Contract” (From 1900 to 1936) as a limit on government power to regulate the economy
6. Algeyer v. Louisiana:Striking down law restricting out-of-state insurance companies from doing business
a) Violates Due Process because “liberty” includes right to contract (broad articulation of liberty giving Court power to strike down economic regulations)
b) Said protecting citizens but implicitly favors big companies and industrialization (critique of the Lochner era in general). Also critiqued for non-uniform strict scrutiny application
7. Lochner v. NY (1905): Striking down law setting maximum hours for bakers
a) Issue: Does this violate the constitution?
b) Holding: Yes because it infringes on the freedom of contracting
c) Rule: Something akin to strict scrutiny
d) Reasoning:
(1) Relationship with court analyzing the role of states
(2) Court is not deferring but wants to know why you’re passing this law
(3) State argues protecting health of workers and certain economic exploitation
(4) New York is disingenuous claiming the health of workers and at any rate, this would be limited by the fundamental right to contract
e) Holmes Dissent: Defer to the legislature. If NY feels they need this law, let them have it. Courts favored economic theory (laissez faire) is not that favored by the majority of the country. He critiques the Justices utilizing their philosophy to make this decision.
(1) All modern justices will try and convince you that they are Holmes-ian. 
(2) Judges should not put themselves in the place of the legislature and think of how they would have voted
(3) He would have upheld so long as it was reasonable
f) Harlan Dissent: Cares about facts much more than Holmes. Discusses that bakers can actually be harmed.
8. Themes of the Lochner Era
a) Freedom to contract is a non-enumerated right
b) Government can only interfere with this right for police powers
c) Close judicial scrutiny 
d) These cases concerned statutes protecting unions, setting maximum hours, requiring a minimum wage, regulating prices and safeguarding consumers
9. Laws Protecting Unionizing	
a) Adair v. US: declares unconstitutional the prohibition of employers demanding employees not join unions
b) Coppage v. Kansas: state law version. Strikes down state law facilitating union organizing
10. Maximum Hours
a) Muller v. Oregon: (1908) Upholding law setting maximum hours for women based on Brandeis brief
11. Minimum Wage
a) Adkins v. Children’s Hospital: (1923) Struck down law setting minimum wage for women
12. Consumer Protection
a) Weaver v. Palmer Bros Co: (1926): Striking down bedcovers consumer protection law
b) Nebbia v. New York: (1934) Upholding law setting price controls on Milk
L. Origin of Modern Substantive Due Process Analysis/ Post-1937 and the Fall of the Liberty to Contract
1. West Coast Hotel v. Parrish: First switch to modern rule/End of Lochner Era
a) Issue: Is a state law setting a minimum wage law for women constitutional under the 14th Amendment?
b) Held: Yes/Big Switch!!!
c) Reasoning: Freedom to contract is not enumerated in the constitution
(1) Seems to switch to RB and create a more deferential approach to legislature
2. US v. Carolene Products Co: (1938) Use for the notion that rational basis applies for ordinary commercial transactions. Upholds economic legislating and articulates the presumption of validity
a) Issue: Is a federal act prohibiting filled milk constitutional consistent with the 5th Amendment DP clause?
b) Held: Yes
c) Standard of Review: Since there is no longer a fundamental right to contract, rational basis applies and it is now deferential
d) Reasoning: Rational purpose = health
(1) Presumption of constitutionality for regular action affecting ordinary transactions
e) Footnote 4: Constitutionality will not be presumed when:
(1) Legislation within a specific prohibition of the Constitution (the Bill of Rights)
(2) Legislation restricts the political process
(3) Prejudice against “discrete and insular minorities”
3. Williamson v. Lee Optical: Example of ordinary economic legislation. Tool for citing SDP RB
a) Facts: Oklahoma law requiring optometrist prescription for optician fitting frames or duplicating lenses.
b) Issue: Is this constitutional
c) Holding: Yes, under rational basis because protecting eye health is a legitimate government purpose and this law is rationally related (although P said wasteful)
d) Reasoning:
(1) Does not even matter if the result is a byproduct of the opthamologist lobbying effort
(2) Rational basis review is very deferential
(3) Can be a hypothetical purpose
(4) But the law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction and that it might be thought that that particular legislative measure was a rational way to correct it
(5) Lochner is dead
4. Post-1937 Laws regulating the economy do not fringe upon a fundamental right
a) Thus, the standard is whether the government has a rational basis for the law (impacting non-fundamental interests), see Carolene Products; Williamson v. Lee Optical. 
M. The Incorporation Debate
1. Does the bill of rights directly limit action of state (vs. federal) governments?
a) No, see Barron v. Baltimore
2. How has the Court made most Bill of Rights provisions applicable to state governments?
a) Not through the privileges and immunities clause but through incorporation through the due process clause
3. Incorporation is a version of substantive due process
a) Rule: Court uses selective incorporation into the 14th Amendment due process clause to apply provisions of the 1st through 8th Amendments to State and Local Government’s power
4. Different Points of View Re: Whether the 14th Amendment Automatically makes 1-8th Amendment’s limit power of state governments
a) View of Selective Incorporation: (Settled Legal Rule)
(1) Said framers of the 14th Amendment did not intend total incorporation of 1-8th amendments to limit power of state governments
(2) Made federalism argument that total incorporation would deprive state and local governments of autonomy
(3) Said total incorporation would result in too great a role for federal courts in state and local government actions
(4) Frankfurter, Cardozo and Harlan
b) View of Total Incorporation: (Rejected Rule)
(1) Said framers of 14th Amendment did intend total incorporation of 1-8th Amendments to limit power of state governments
(2) Said federalism is not a sufficient reason for tolerating violations of fundamental liberties
(3) Said problem with selective incorporation approach was it allows justices to rely too much on their own subject judgment
(4) Black & Douglas
5. Palko v. Connecticut: Rejects total incorporation and approves selective incorporation/Gives test for incorporation
a) Determines that the 5th Amendment protection against double jeopardy failed selective incorporation test
b) Test = whether it is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”
6. Adamson v. California: Again, rejects total incorporation and applies selective incorporation test
a) Determines that the 5th Amendment right against self-incrimination fails Palko’s selective incorporation test
b) Note: In later case, Court decides that this right meets selective incorporation test
7. Duncan v. Louisiana: 
a) Explains test for determining whether a provision of the Bill of Rights is incorporated to limit power of states as whether the right is among those “fundamental principles of liberty and justice which lie at the base of our civil and political institutions”
b) Whether it is “basic in our system of jurisprudence”
c) Whether it is “fundamental to the American Scheme of Justice”
8. Bill of Rights is Mostly Incorporated
a) What is NOT
(1) 5th amendment (grand jury criminal indictment)
(2) 7th amendment (jury trial in civil cases)
b) What is Undecided
(1) 8th Amendment (excessive fines)
(2) 3rd amendment (soldiers)
N. Ninth Amendment
1. “The enumeration in the Constitution of certain rights, shall not be construed to deny or disparage others retained by the people.” 
2. Possible Interpretations of the Ninth Amendment
a) Language to make clear that fundamental rights not limited to the Bill of Rights (judges can find and enforce other rights)
(1) This is the approach of the current court BUT no substantive rights are protected by the 9th Amendment
(2) Thus, no 9th Amendment violations
b) Precautionary language making it clear federal government has limited powers (no implied federal government powers)
c) Same answer as (a) but Congress (not judges) should find and enforce unenumerated fundamental rights
d) More than one of the above
O. Modern Substantive Due Process Analysis
1. General Structure
a) Does the law impact a fundamental right?
b) Is the right infringed?
c) Is there a sufficient justification (end) for the law?
d) Is the means sufficiently related to the purpose of this law?
2. What is the standard of review (test) for the interest asserted? 
a) If non-fundamental liberty interest→ Rational Basis Review
(1) End (purpose) = permissible as long as the Court can conceive ANY goal not prohibited by the constitution
(2) Means (law) = permissible as long as “rational relationship” to the purpose
b) If fundamental right → “more searching judicial inquiry.” (i.e., strict scrutiny)/Ends-Means Analysis
(1) End (purpose) = must be “COMPELLING” goal not prohibited by the constitution
(2) Means (law) = only permissible if “necessary” (least burdensome) way to achieve the purpose
3. Competing Approaches for Identifying Fundamental Rights Under the SDP Analysis
a) Current Majority Rule: Precedent-based with Reasoned Judgment/Tradition and History/More Broadly Defined
(1) Non-textual rights protected when “objectively ‘deeply rooted in… history and tradition’ and ‘implicit...such that liberty nor justice would exist….”; requires “careful description of the asserted fundamental liberty interest.”
(a) I.e., “parenthood” is a fundamental right
b) Minority view: Look only to tradition and history, and narrowly-define the asserted interest
(1) Non-textual rights are protected only if “a tradition” stated at the most specific level of abstraction for protecting the right
(a) I.e., fatherhood rights of men who have affairs with married women and get them pregnant is not a fundamental right
4. Family Autonomy
a) Loving: Fundamental Right to Marry
b) Michael H. v. Gerald D.
(1) Note: Plurality opinion
(2) Facts: CA presumption of paternity/child legitimacy for married people
(3) Issue: Constitutionality of this evidentiary code under the 14th Am Due Process?
(4) Held: Constitutional/Upheld
(5) Applies “DP clause affords only those protects ‘so rooted in the traditions and conscience of our people as fundamental’”
(a) Majority view is tradition/history, but you don’t stop there. Adds precedential analysis
(b) Here, no prior precedent nor history/tradition protects this interest
(6) Family unit is protected but that includes marriage
(7) Footnote 6 (only signed on to by 2): How to frame/determine the right
(a) “We refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified.” 
(b) Minority view: stop after history/tradition. Our disposition doesn’t choose between the two fathers but leaves this to the people of CA. Let them vote/change
(8) Dissent: Plurality is wrong to sell the footnote 6 approach as constraining. That approach is as malleable as history and tradition. What is being proposed in footnote 6 is contrary to prior precedent. We are not a homogenous society/appreciate variety
5. Reproductive Autonomy
a) Griswold v. Connecticut
(1) Facts: Banned the use of contraceptives for married people
(2) Court interpreted DP clause to overturn Connecticut law
(3) Concurrence: Neither  State Rule going forward
(a) Harlan’s Rule?
(4) Dissents:
(a) Black: Did not want to give judges the discretion to interpret “liberty” within the power of the state of Connecticut. Concerned about unenumerated rights.
(b) Stewart: “uncommonly silly law” -- we are not Lochner judges and we are not using personal policy beliefs to make this law. Do not use courts to second guess majority of voters’ decisions. Instead, this should be changed through voting or through a constitutional amendment. 
b) Roe v. Wade: 
(1) Issue: TX ban on abortion, even in life/health of mother constitutional? 
(2) Held: No
(3) Court does not take a position on when life begins
(4) Declares the right to terminate pregnancy is fundamental
(5) Trimester framework/not limited (overturned in Casey) 
(a) [image: ]
c) Planned Parenthood v. Casey: Reaffirms yet modifies Roe. Gives factors for reversing precedent
(1) Applied SS to fundamental right to terminate a pregnancy
(2) Like whole Women’s Health, applies undue burden test
(a) Instead of SS, does regulation apply undue burden on women to terminate a pregnancy?
(3) Outcomes do not have a clear presumption
(4) Case by case approach
(5) Not as strong of a limit on state regulation as Roe (purpose or effect)
(6) Can really only apply what courts have held and not held to be undue burdens
(7) Factors to Overturn Precedent
(a) Has the legal rule in the case become “unworkable”? (Can Judges apply it?)
(b) Has society come to rely on the holding? (Detrimental reliance)
(c) Has the law changed to make the case obsolete?
(d) Have facts changed?
6. Decisional Autonomy
a) Moore v. City of East Cleveland: Example of significant consequences in how the right is defined. This can determine if you win or lose
(1) Plurality Opinion
(2) Facts: City ordinance requiring a single family live in a home. (Grandma, son and 2 grandsons who are cousins)
(3) Issue: Constitutional through DP? 
(4) Held: Unconstitutional
(5) Level of generality in Moore
(a) Plurality: “the tradition of uncles, aunts, cousins, and especially grandparents sharing a household along with parents and children”
(b) Dissents
(i) “Sharing a single kitchen and a suite of continuous rooms with some of her relatives”
(ii) “Residing with more than one set of grandchildren”
(6) Defined through “decisional autonomy” (family choice/who you want to live with)
(7) Dissent: I would hold that the existence of those ties does not elevate either the appellant’s claim of associative freedom or her claim of privacy to a level invoking constitutional protection.
(a) City should decide definition of family. Frame as “it’s not for judges to decide.”
7. Medical Autonomy
a) Washington v. Glucksberg: Good case to cite SDP Rule
(1) Unanimous Decision to Uphold state law prohibiting physician-assisted suicide; but justices split 5-4 on rationale
(2) Issue: Does Washington’s prohibition against causing or aiding suicide offend the 14th Amendment?
(3) Held: No.
(4) Reasoning:
(a) Begin by examining our nation’s history, legal traditions and practices
(i) If previously criminalized, usually non-compliant with history and tradition
(b) We have always been reluctant to expand the concept of SDP b/c guideposts for responsible decisionmaking in this unchartered area are scarce and open-ended
(c) We must therefore exercise the utmost care whenever we are asked to break new ground in this field, lest the liberty protected by DP be subtly transformed into the policy preferences of the members of this court.
(d) Features of SDP Analysis
(i) Protects fundamental rights and liberties objectively deeply rooted in history/tradition
(ii) Careful description of the asserted fundamental liberty interest
(a) Not narrow or specific level of generality
(b) Precedent based approach: (Cruzan: feeding tube/would never wake up. Ct assumed personal autonomy interest analogizing to CL battery in refusing unwanted care in this situation)
(c) Court contrasts Cruzan right with liberty asserted in Glucksburg. No fundamental right.
(iii) Court applies Rational Basis. Gives the following reasons: 
(a) Preserve human life
(b) Protecting integrity and ethics of the medical profession
(c) Protecting vulnerable groups
(d) Protecting disabled and terminally ill from prejudice, negative and inaccurate stereotypes and societal indifference
(e) State may fear that permitting assisted suicide will start down the path to voluntary and even involuntary euthanasia
(5) Concurrence:
(i) Although all agree no due process violations, other judges think it may be individual specific factual scenarios
(ii) O’Connor: No generalized fundamental right to commit suicide/terminally ill in severe pain but fundamental right to die with dignity 
(6) Takeaways:
(a) Use this case to show reluctance to expand the concept of SDP
8. Sexual Autonomy
a) Bowers v. Hardwick: Important Counter precedent
(1) Facts: GA criminalization of sodomy
(2) Court upheld. 
(3) Majority stops after history/tradition
(4) Cites Palko
(5) Concurrence: Judeo-Christian Moral/Ethical Standards
(6) Dissent: Example of the modern approach/significance in difference of methodology/Model for P in SDP
(a) Government cannot rely on religious beliefs (secular government purpose)
(b) Defines the fundamental right to engage in particular forms of private, consensual activity/right of intimate association/decisional and spacial autonomy
(c) Precedential analysis
(d) A state can no more punish private behavior because of religious intolerance than it can punish such behavior on racial intolerance
(e) Footnote 5: Loving. There too, Defendants of challenged statute relied heavily on the fact that when the 14th Amendment was ratified, most states had similar prohibitions
b) Lawrence v. Texas: Overturns Bowers
(1) Issue: Does a state statute criminalizing homosexual sodomy violate the 14th Amendment SDP clause?
(2) Held: Yes, unconstitutional
(3) Rule: Majority Rule
(4) Standard of Review: Not SS. Also did not say fundamental right but more about liberty interest. Applies RB+ (not Railway Express RB)
(5) Analysis
(a) How and why Ct is overturning Bowers. Whether the adult is free to engage in activity. Most private act in most private place.
(b) “This relationship” → hesitancy to be specific. Liberty protected by the constitution. (Decisional autonomy)
(c) Bowers framed the right wrong. 
(d) Mistaken History/tradition (factor 4: changed historical facts)
(i) No homosexual classification until the late 1800s
(ii) Sodomy laws not enforced against consenting adults acting in private
(iii) Both homosexual/heterosexual couples
(iv) Not ancient but in the last 3rd of the 20th C.
(v) Not all states comply
(e) Court should not base decision on the morals of the majority
(f) Precedent based
(i) Casey: Similar to other choices we’ve protected
(ii) Romer: why not focusing on EP: concerned about valid classification on Hetero/Homosexual but can go back to Georgia language
(g) Stigma of Criminalization
(h) Government retains some power criminalizing some sexual activity
(i) RB+
(6) Concurrence: Would have overturned on EP
(a) Enforcing morality is not a legitimate government interest (Marriage has other legitimate government interests)
(b) Uses RB + EP analysis (similar to Romer)
(c) TX’s justification (morality) is not enough so it fails EP analysis
(d) Adds point about marriage and unlike moral disapproval of same sex relations -the asserted state interest in this case-- other reasons exist to promote the institution of marriage beyond mere moral disapproval of an excluded group
(7) Binding but does not change anything doctrinally. Court is wary of finding new fundamental rights
IV. Scope of Legislative Power and Federalism
A. Intro to Scope of Congressional Authority & the Necessary and Proper Clause
1. Two Step Current Approach to Assess Constitutionality of Federal Law (Act of Congress)
a) Is the Law enacted within the scope of Congress’ authority conferred by the US Constitution?
b) Does the law violate some other constitutional provision or doctrine?
(1) i.e., SOP, BOR, federalism, 10th Amendment
2. Meaning of Federalism
a) Pro-National Government
(1) 1780s Federalists 
(a) John Adams in Marbury v. Madison
(2) Expansive Commerce Power 
b) Pro-State Power
(1) 1780s Anti-Federalists
(a) Thomas Jefferson in Marbury v. Madison
(2) Neo-Federalists
(a) Southern States during civil rights era
(b) Ronald Reagan
3. Key Federalism Questions
a) How important is the protection of state sovereignty?
b) Should it be the role of the judiciary to protect State's’ power or should this be left to the political process?
4. McCulloch v. Maryland (1819) → C.J. Marshall/Earliest case on federalism/dual sovereignty
a) Facts: State of Maryland tried to tax the national bank
b) Issue: Constitutionality of Congress’s creation of the Bank of the US
(1) Gov Position: Discriminatory Tax! Did not pay
c) Opinion Structure (Clever for being persuasive)
(1) Is the power to create bank of the US within the scope of authority given to Congress in the Constitution? Yes
(a) History → debates prior to its creation in the first congress. The people who wrote the first constitution created the first national bank/Congressional power
(b) State of Maryland is its own independent sovereign. Maryland and states created the federal government. Contract among states and states retain ultimate sovereignty.
(i) Marshall’s response: federal government gets its power from the people not the states. Popular sovereignty. Also States ratified the constitution because it was necessary for organization not because it was dependent on state government approval
(c) Implied Powers vs. Express Power - Congress has both.
(i) Maryland: None of the enumerated powers include creating a bank.
(ii) Marshall: True, but it is an implied power.
(a) Textualism: Articles of confederation limited it to express powers. But constitution leaves it open. 
(b) Structural/Practicality: If Congress could only do what the express powers permitted → very lumbering/wouldn’t get anything done/could do very little. Constitution differs from a legal code. Constitution is not meant to read like a statute.
(c) Congress can infer power it needs to accomplish. (interprets power broadly as he is a pro-federalist)
(d) If a power is legitimate, state can use means to accomplish
(e) Not any power can be implied but limited by means appropriate to the end
(f) Raise taxes, revenue, army → suggest why it would be useful to have a bank
(d) Necessary and Proper Clause
(i) Maryland: Necessary means absolutely essential
(ii) Marshall: No, because then why would you add proper? Also it is placed in the same section of powers of Congress (demonstrates value of having multiple reasons)
(iii) Ex: Prior application (punishing people for stealing US mail is not essential to establishing post offices but implied)
(2) Is Maryland law taxing the bank of the US Constitutional? No
(a) Maryland: We should be able to tax you because you’re in our jurisdiction
(b) Power to preserve vs. destroy
(c) Federal government is supreme (supremacy clause)
(d) Protection of State Sovereignty is not important to Marshall (does not address 2nd key federalism question → more apparent in Gibbons)
5. Necessary and Proper Clause: Art 1, Sec. 8, Cl. 18
a) The Congress shall have Power … “to make all laws which shall be necessary and proper for carrying into execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the US, or in any Department or Officer thereof.” 


B. Congressional Commerce Power
1. Two Step Approach to Assess Constitutionality of Legislative Acts Under the Commerce Power?
a) Step 1: Is the law enacted within scope of Congress’ authority conferred by the Commerce Clause?
b) Step 2: Does the law violate the 10th Amendment/Federalism Principles?
2. The Commerce Clause: Art. 1, Sec. 8, Cl. 3
a) The Congress shall have Power… “to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.”
3. Pre-1890’s: Broad Definition of “The Commerce Power”
a) Gibbons v. Ogden (still good law btw) → Chief Justice Marshall
(1) Issue: (Power to regulate Steamboats) NY permitted Steamboat monopoly. Does that state law violate the Commerce Clause?
(2) Held: Upholds the law. Federal water crosses state lines and Congress has the power to regulate
(3) Reasoning: 
(a) Nothing in the Constitution says commerce power has to be interpreted narrowly (to i.e., buying and selling)
(b) Commerce includes navigation per se. More than just buying and selling
(c) Framers intent to create a “united” set of rules and regulations
(d) Among the states = intermingling. Permits states to regulate within their state that does not affect other states (intrastate) “completely internal” 
(e) Commerce includes all external concerns of the US and all internal concerns that affect other states
(f) … “that this principle results from the nature of the government, and is secured by the 10th Amendment; that an affirmative grant of power is not exclusive, unless in its own nature it be such that the continued exercise of it by the former possessor is inconsistent with the grant, and that this is not of that description.” 
4. 1890s to 1937: A Limited Commerce Power
a) Lines up with Lochner. Similarly critiqued for pushing their economic theory
b) Recognize the cases below for their lack of pattern, do not need to memorize
c) E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry)
d) Carter Coal: striking down federal law (labor standards and price regulation in coal mining industry)
e) Shreveport Rate Cases: (Remember) upheld a federal law (limiting rates charged for out-of-state lines in railroad industry)
f) Schechter Poultry: striking down federal law (prohibiting child labor, minimum wage, maximum hours, labor standards in poultry industry)
(1) Sick Chicken case
g) Hammer v. Dagenhardt: striking down federal law (prohibiting sale of products produced by child labor)
h) Champion v. Ames: upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets)
5. 1937-1995: Very Broad Federal Commerce Power
a) Expansively defines the scope of commerce power
b) Because of the following three cases, not one law during this era was declared unconstitutional as exceeding the scope of Congress’ commerce power
c) NLRB v. Jones and Laughlin: Congress has constitutional power under the Commerce Clause to pass the National Labor Relations Act
(1) Shift because Congress is regulating commerce power
(2) Post 1932, deferential standard of review
d) US v. Darby: Congress has Constitutional power under Commerce Clause to pass Fair Labor Standards Act
(1) Issue: Is Congress constitutionally allowed to pass the fair labor standards act?
(2) Held: Yes
(a) Congress has constitutional power under the commerce clause to pass fair labor standards act.
(b) Court defers to Congressional judgment (deferential standard of review)
e) Wickard v. Filburn: Still good law. Leaves broad commerce power
(1) Issue: Is the agricultural adjustment act permitted under Commerce Clause? (It imposed a quota on the amount of wheat permitted to grow. Helps farmers stay in business by retaining a stable market)
(2) Held: Yes, Congress has Constitutional Power under Commerce Clause to regulate home-grown and home-consumed wheat)
(3) Reasoning: 
(a) Rejects pre-1937 Lochner reasoning. Abandons direct/indirect and permits regulation
(b) Defines “commerce among the state” to include:
(i) Home-consumed products that compete with interstate commerce (including home-grown and home-consumed wheat)
(ii) Congress can regulate INTRAstate (within state) activities that individually have small effect on interstate commerce if Congress has rational basis to conclude that cumulative “substantial effect” on interstate commerce
(4) Test: Whether Congress has rational basis to conclude that activity considered in the aggregate has a “substantial effect on interstate commerce.” 
6. Civil Rights Cases
a) Heart of Atlanta Motel v. US: Congress has the Constitutional power under the commerce clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel -- title II of 1964 Civil Rights Act.
(1) Concurrence: Would also consider this under the Enforcement Clause of the 14th Amendment
(2) “The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.” 
b) Katzenbach v. McClung: Congress has the Constitutional power under the Commerce clause to prohibit race discrimination by privately owned restaurant where substantial portion of food served moved in interstate commerce - Title 2 of 1964 Civil Rights Act)
(1) Precedent of Heart of Atlanta, but it is more local.
(2) Trying to make a different legal point. Multiple references to mundane purchases that any business would make (46% of food purchased from outside the state), shows how deferential to the RB the standard is for Congress’ commerce power.
(3) Not commerce but “even if appellee’s activity may be local and though Court may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect (Wickard)
(4) Cites Gibbons v. Ogden for the premise of what is leftover for the state
(5) Emphasizes rational basis/very deferential
7. Hodel v. Indiana: Example of federal regulations covered by commerce power. (Here, strip mining”)
a) “A Court may invalidate legislation enacted under the Commerce Clause only if it is clear that there is no rational basis for a congressional finding that the regulated activity affects interstate commerce, or that there is no reasonable connection between the regulatory means selected and the asserted ends.”
b) Rehnquist: wants to toughen up Wickard
8. Perez v. US: Example of criminal laws (Here, loan sharking)
a) Upheld law; significant because states traditionally have police power 
b) Court decides RB in aggregate
c) Loan sharks typically from organized crime which works across states
d) Dissent: Can’t rationally distinguish between loan sharking and other types of local crime
9. 1995 to Present: Narrowed Federal Commerce Power
a) US v. Lopez: (1995) Congress does not have the power under the Commerce clause to pass gun free school zone act
(1) Huge deal at the time
(2) Analysis
(a) 3 categories of activity that congress may regulate
(b) Lopez factors if non-economic intrastate activity
(i) Regulatory Scheme? Criminal statute that has nothing to do with commerce or any economic activity. Therefore, it cannot be sustained under the cases upholding regulations of activities that arise out of or are connected with a commercial transaction which viewed in the aggregate, substantially affects interstate commerce
(ii) Jurisdictional element? No. That would ensure through a case by case inquiry that the firearm possession in question affects interstate commerce. Requires additional nexus (i.e., transporting/traveling across state lines)	
(a) Criticized because this is easy to prove but just an additional hurdle for congress
(iii) Congressional Findings: None here
(iv) Attenuated reasoning? Yes, here is a good example. 
(a) Government’s Argument: Violent crime affects interstate economy through (1) cost spreading; (2) reducing a willingness to travel; (3) threatening education
(b) No limit on congressional regulation and leaves nothing for the states
(c) Piles inference upon inference
(c) The possession of a gun in a local school zone is in no sense an economic activity that might through repetition elsewhere substantially affect any sort of interstate commerce
(d) There is no requirement that his possession of the firearm have any concrete tie to interstate commerce =jx element
(e) Need to distinguish between national and local
(3) Concurrence: 
(a) Content based boundaries: concerned that they need to keep something for states to regulate as laboratory/experiments
(b) Needs to be some role for the judiciary
(c) Concerned about lochner era commerce cases
(i) Imprecision of content based boundaries to define limits of commerce clause (national v. local, stream of commerce, etc.)
(ii) Court has a stake in the stability of the commerce clause (don’t want to go back/stare decisis is important)
(4) Thomas Concurrence: Never liked aggregate test. Ok with 18th c. commerce power. He wants to go further and eliminate Wickard effects test.
(5) Dissents:
(a) Like Lochner, guns are both articles of commerce and articles that can be used to restrain commerce. Their possession is the consequence, either directly or indirectly, of commercial activity.
(b) Rational Basis is good because of judicial restraint
(c) Voters should decide
b) US v. Morrison: Violence Against Women Act
(1) Congress’s Argument: Ok under the Commerce Clause and under the Enforcement clause of the 14th Amendment
(a) Court struck it down under both arguments
(2) Local Activity Being Regulated: Violence Against women act. (Although not the issue, does it affect economic activity? Yes.)
(3) Issue: Can this activity be regulated by the US Congress?
(4) Held: NO
(5) Analysis:
(a) Essential part of larger regulatory scheme?
(i) No, stand alone.
(b) No jurisdictional element, hard to equate/even hypothesize
(c) It did have extensive Congressional findings; however, this was not determinative
(d) Required lots of linkage
(i) Here, unworkable method of reasoning
(ii) Too far in the causal chain
(6) Thomas Concurrence: I still don’t like the Wickard test and I would go further
(7) Souter Dissent: Similar to Heart of Atlanta/McClung. Why can you regulate those and not this?
c) Gonzalez v. Raich: Example of the modern Wickard analysis
(1) Held: Congress does have the power under the commerce clause to prohibit intrastate manufacture and possession of marijuana for medical purposes legal under state law
(2) Wickard is still good law, you just need to convince the court that the local activity is economic. 
(3) Congress can regulate commercial activity that is not buying and selling
(4) Here too, Congress had a RB for concluding that leaving home-consumed marijuana outside federal control would similarly affect price and market conditions
(5) Sympathetic P (maybe a SDP claim; however not asserted here)
(6) Necessary and Proper Clause (though to gain Scalia’s vote)
(7) Distinguishing Lopez/Morrison “this distinction is pivotal for we have often reiterated that ‘where the class of activities is regulated and that class is within the reach of federal power, the courts have no power to exercise, as trivial, individual instances of the class.
(8) Controlled Substances Act is quintessentially economic
(9) [bookmark: _GoBack]Definition of Economics: (memorize!!!) the production, distribution and consumption of commodities for which there is an established, lucrative interstate market”
(10) Concurrence: Necessary and Proper Clause/Appropriate means to achieve ends
(a)  Critique: Flip/flop on substance of law → like Lochner (ideological policy preference)
(11) Takeaway: ‘
(a) Congress has the power to….
10. Current Doctrine says “Economic” refers to “the production, distribution, and consumption of commodities” see Raich
a) Economic Activity
(1) Raich
(2) Wickard
(3) Heart of Atlanta
(4) McClung
b) Non Economic Activity
(1) Lopez
(2) Morrison
C. Tenth Amendment
1. “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.”
2. Is the 10th Amendment simply a reminder that the federal government cannot exercise powers not granted by the Constitution? Or
3. Modern Rule: The 10th Amendment is a judicially enforceable limitation on federal government that reserves certain powers for states (state sovereignty)?
4. Assessing the Constitutionality of Federal Law
a) 1937 - 1995 Time Period: National League of Cities v. Usery, Garcia v. San Antonio Metropolitan Transit Authority)
b) Step 3: Does the federal law violate the 10th Amendment? After 1937, no, then yes while National League of Cities is good law, then no (Garcia), now “possibly” under current law.
5. National League of Cities v. Usery: Congress does not have Constitutional power because limited by 10th Amendment to regulate activities of states as public employers (“States as States”) -- 1974 Amendments to Fair Labor Standards Act
6. Garcia v. San Antonio Transit: 
a) Congress does have constitutional power (not limited by 10th amendment) to regulate activities of States as public employers -- minimum wage and overtime provisions of fair labor standards act
b) Overrules League of Cities
c) Issue: Does the 10th Amendment limit Congress’ power?
(1) No, the political process limits Congress’ commerce power.
d) 10th Amendment does not prohibit federal law setting minimum wage and maximum hour for state employees
7. New York v. US: (1992) 
a) 10th Amendment and Federalism principles prohibit “take title provision” of low-level radioactive waste policy amendments act
b) Rule: Congress cannot “commandeer” legislative processes of the States
8. Printz v. US: (1997)
a) 10th Amendment and federalism principles prohibit Congress from commanding state and local law enforcement officers to conduct background checks on handgun purchasers to implement Brady handgun act
9. Reno v. Condon: (2000)
a) 10th Amendment and federalism principles do not limit Congress’ authority under the commerce clause to pass driver’s privacy protection act regulating disclosure of personal information in state DMV records
D. Separation of Powers and Presidential Authority
1. Not a theory explicitly quoted in the Constitution
2. Youngstown Sheet and Tube v. Sawyer (1952): Prevailing theoretical approach to assessing Presidential power
a) Facts: President asked to take over private steel mills in the best interest of the nation
b) Rule Justice Jackson’s 3 zone analysis
(1) President’s action has express or implied approval of Congress/Max power (assumed constitutional)
(2) If absence of congressional approval/disapproval
(a) Middle ground/twilight zone
(3) Congressional disapproval (almost a presumption of unconstitutionality if congress is to take a stand)
c) The rule is a fact-specific inquiry
3. 2 step approach to Constitutionality of Presidential Actions
a) Justice Jackson 3 zone Analysis
b) Does it violate any other provision of the Constitution? 
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