West-Falcon Con Law Spring 2017 
Outline 

I. Introduction 
A. Constitutional Theory, Doctrine, and Structure 
1. Theory: a general method and/ or set of ideas for approaching a legal problem 
a. E.g. originalism is a theory of constitutional interpretation 
2. Doctrine: rules that guide decisions in particular legal cases 
a. Applying strict scrutiny to racial classification is settles doctrine under EP 
3. Political ideology/ policy preferences: positions and beliefs about government structure and policies 
a. Personally identifying with a political party, preferring a political candidate who favors gun control  
B. Components of Today’s U.S. Constitution 
1. The Original Constitution 
a. Article I 
i. Creates the legislative branch 
ii. Defines the method through which a measure may be enacted into law 
iii. Enumerates the powers vested in the national government 
· Tax & Spend (general welfare & common defense) 
· Commerce 
· Powers over War 
· Necessary & Proper Clause 
iv. Imposes certain limits on the exercise of governmental power 
· Habeas corpus (among others) 
· Protection of enslavement of African- Americans 
b. Article II 
i. Creates the office of the President of the US 
· Method of election 
· Term of office 
· Succession 
· Impeachment 
ii. Defines the powers of the President 
· Vesting clause (all executive powers) 
· Commander in Chief 
· Pardons 
· Treaty & Appointments (shared with Senate) 
· Receive Ambassadors 
· Take care that the laws be faithfully executed 
c. Article III 
i. Creates the Supreme Court 
· Defines Court’s Original & Appellate Jurisdiction 
· Exceptions Clause (Appellate) 
ii. Provides for the creation of a federal judiciary (power to Congress) 
iii. Vests the judicial branch with jurisdiction over certain “cases” and “controversies” 
· Federal Questions, Diversity, etc. 
d. Article IV 
i. Full Faith and Credit 
ii. Interstate Privileges and Immunities 
iii. Interstate rendition of fugitives 
iv. Rendition of Enslaved Persons to Slavers 
v. Admission of new states 
vi. Congressional power over territory and property belonging to the US 
vii. Guaranty Clause 
e. Article V 
i. Amendment process 
· Proposed by Congress (2/3 of each House) 
· Convention (on petition of 2/3 of the states) 
· Prohibited any amendments to end trade of enslaved persons until 1808 
· State equality of suffrage in Senate guaranteed 
f. Article VI 
i. Acceptance of previously incurred debts 
ii. Supremacy Clause 
iii. Oath of office (no religious text)
g. Article VII 
i. Ratification process 
ii. Nine states ratified by 1788 
iii. All 13 states ratified by 1790 
2. The Bill of Rights (1st through 10th Amendments) 
a. 1st Amendment (speech, religion) 
b. 2nd Amendment (right to bear arms) 
c. 3rd Amendment (quartering of soldiers) 
d. 4th Amendment (search and seizure)
e. 5th Amendment (due process, takings) 
f. 6th Amendment (speedy trial, impartial jury) 
g. 7th Amendment (civil jury) 
h. 8th Amendment (bail, cruel & unusual punishment) 
i. 9th Amendment (unenumerated rights) 
j. 10th Amendment (reserved powers) 
3. Post-civil War Amendments (13th, 14th, & 15th Amendments) 
a. 13th Amendment (slavery prohibited)
b. 14th Amendment (citizenship, DP, EP, and PI) 
c. 15th Amendment (race/ vote) 
4. Amendments 16-27 
a. 16th Amendment (income tax) 
b. 17th Amendment (direct election of Senate) 
c. 19th Amendment (sex/ vote) 
d. 25th Amendment (Presidential succession) 
e. 26th Amendment (age/ vote) 
C. Functions of the Constitution 
1. The US Constitution Performs 4 Major Functions 
a. Establishes a national government (3 branches of federal government)
b. Divides power (separation of power) 
c. Determines relationship between federal government and states (federalism) 
d. Limits government power (protection of individual rights) 
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II. The Federal Judicial Power 
A. Power of Judicial Review 
1. Marbury v. Madison 
a. Fact: Marbury appointed a judge by president, but the order was not delivered before new president took office, filed a claim under the Judiciary Act of 1789 with SCOTUS asking for a writ of mandate to force the new president to accept 
b. Significant because: 
i. Creates authority for judicial review of executive actions 
· Failure to deliver Marbury’s commission was unconstitutional 
ii. Interprets Article III of the Constitution 
· Congress cannot expand original jurisdiction of SCOTUS 
iii. Establishes authority for judicial review of Legislative actions 
· Declares a federal law (judiciary act of 1789) unconstitutional 
c. Judicial review: “It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the court must decide on the operation of each.” 
d. The Judiciary Act is unconstitutional because it gives a power to the court that Article III of the Const. doesn’t permit, and therefore the writ of mandamus is not issuable by the courts against officers of the government 
i. The federal courts have the power to invalidate laws passed by congress that are unconstitutional; and can review executive actions 
ii. Holds the judicial power is judicial review 
e. Held that because act of Congress conflicted with the Constitution, the act of Congress was invalidated (unconstitutional) since the Constitution trumps. 
f. By not accepting the power given to the Court by Congress, the Court actually made itself more powerful by saying it had the power of judicial review 
2. Problem Set #1: 
a. Q 1: The Court could not enforce its judgement in Marbury. Today, the Court still lacks the power to enforce its own judgments. They are enforced by respect from the other branches to uphold the government; faith in the rule of law- civic religion. The courts have the power to do something, but also enforced by executive compliance and enforcement. The willingness to comply with the holdings is the implication of judicial authority. 
b. Q 2: Chief Justice Marshall’s broadly stated conclusion that it is “emphatically the province and duty of the judiciary to say what the law is” is a bit of an overgeneralization. There are many contexts (e.g., the political question doctrine) when even the Court recognizes that the other branches of government have primary interpretive authority. (President Jefferson argued that he had to the power and moral obligation to issue the pardon.) The President can pardon whomever he wants. However, depends on the political climate and what the people think. Also, might make the public question the system as a whole if POTUS goes against SCOTUS. Can make an executive action to protect citizens. 
B. Authority for Judicial Review of State Executive, Legislative, and Judicial Acts 
1. Power of Judicial Review of State Judicial Acts 
a. Martin v. Hunter 
i. Gave SCOTUS the Authority to review state supreme court decisions 
ii. Article III does not require congress to establish lower federal courts and SCOTUS has to have the power to review state supreme court cases because otherwise what would its job be
· Also, state judges are influenced by state interests (wanting to get reelected so tend to favor reasoning that will get them reelected), so need a check on that, warrants SCOTUS review 
· Also, need a uniform interpretation of the federal law 
b. Cohens v. Virginia 
i. State courts could not be trusted to protect federal rights because they are dependent for office and salary on the will of the legislature 
· State executives can change state judges’ salaries 
· Article III judges have a level of independence 
ii. SCOTUS can review state criminal cases as well 
2. Power of Judicial Review of State Legislative and Executive Acts 
a. Cooper v. Arron 
i. SCOTUS responded to Arkansas’s refusal to obey a federal court order desegregating the Little Rock public schools, Court relied on the authority of Marbury; state officials committed by oath to support the Const. 
ii. SCOTUS may also review the acts of State legislatures and executives to determine if the acts violate the constitution 
iii. Eisenhower sends in troops to enforce the court’s decision 
C. What is the Source of SCOTUS’s Power? 
1. The other branches and public respecting it, having POTUS tell the public to follow its decisions; doesn’t have an army of its own to enforce 
D. Why do we follow the decisions of the “least dangerous branch”? 
1. The other branches back up its decisions 
2. Think of Eisenhower supporting SCOTUS on Jim Crowe Laws
E. Is SCOTUS’s interpretation of the Const. the supreme law of the land? 
1. What SCOTUS says becomes the law, and it is as supreme as the law in the Const. so long as the other branches back it up and follow 
F. Justiciability Doctrines
1. Political Question Doctrine: if an act is political in nature, meaning it doesn’t affect individual rights, but rather the nation as a whole, then it is not reviewable 
2. Standing Doctrine: must have standing; injury- concrete, particularized, actual, or imminent; causation; redressability- relief sought must alleviate injury 
3. Prohibition against Advisory Opinions: Art. III courts only issue opinions on cases or controversies, so will not give advisory opinions or issue an answer to a hypo 
4. Ripeness: cannot bring a case or controversy that is premature; too soon
5. Mootness: must be a live, on-going case or controversy; too late 
III. Early Interpretations of the Original Constitution, Bill of Rights, and Post-Civil War Amendments 
A. Sources of Constitutional Interpretation 
1. Primary 
a. Text of the Const. 
b. Original Const. history 
c. Overall structure of the Const. 
d. Values reflected in the Const. 
2. Secondary 
a. Judicial precedents 
B. Methods of Constitutional Interpretation 
1. Originalism 
a. Specific Intent: look at what the framers meant when they wrote it 
b. Modifies/ Abstract Intent: the intent of the framers is modified to the progress of modern society 
c. Meaning/ Understanding (Scalia): look to a dictionary from 1700’s and history to determine meaning and intent 
d. Argument for Origionalism: constrains the justices so they don’t become tyrants 
i. Non-originalists say not as constrained as people think, can choose which framer to look to or certain history/ texts from the 1700’s 
ii. Being originalist means you don’t use non-originalist methods
2. Non-Originalism 
a. Tradition 
b. Process-based theory 
c. Aspirationalism  
d. Textualism 
e. Pragmatic 
f. Purposive 
g. Structural 
h. Values-Based
i. Precedential/ Doctrinal 
j. Critique: allows for personal ideology to slip into decisions; use all both methods; some argue the only way to change meaning is through amendments, not interpret
3. Take Aways: 
a. Know difference between source and method of Const. interpretation 
b. Know methods and sources are not ideologically bound (dems/repub use both) 
c. Know the difference between 3 types of originalism and non-origionalism 
4. Griswold v. Conn. Held meaning can change by interpretation 
C. DC v. Heller
1. SCOTUS holds DC statute limiting the use of firearms in the home violated Amend 2 
a. 2nd Amend: “A well regulated Militia, being necessary to the security of a free state, the right to the people to keep and bear Arms, shall not be infringed.”
2. Scalia Majority: Interprets 2nd Amend. as an individual right to bear arms for a variety of purposes, including self-defense 
a. Textualism: Prefatory clause cannot operate to limit an operative clause (origionalism: Scalia claims to understand Framers’ writing during Const. era)
b. Original meaning: looked at history pre-Const., drafting, post ratification interpretation and practice
c. Evolutionary: post-Civil War African-American right to bear arms 
d. Precedential: Distinguishes US v. Miller saying the firearms in that case weren’t covered by the 2nd Amend. 
3. Dissent – Stevens 
a. Textualism: based on language in Const. (definition of Militia) 
b. Origionalism: binding authority to the text of the Const. or the intentions of its adopters (framers); the Specific Intent of the Framers 
c. Precedential: US v. Miller – doesn’t think its distinguishable  
4. Breyer – Dissent 
a. Doctrinal Analysis: balancing test (2nd Amend. and Gov. public-safety concerns)
b. Pragmatic Judging: looked at empirical evidence and situation in DC; used values to fit it with society’s evolutionary values; used statistics to argue there is a legitimate reason to regulate firearms 
5. The majority did not pick a test for review, so this case does not establish one 
a. Although it does say Breyer’s balancing (RB) scrutiny test is not strict enough
b. States the following are obviously not covered by the 2nd Amend.: possession of firearms by felons or mentally ill, carrying firearms in school or government buildings, or laws imposing conditions and qualifications on the commercial sale of arms; also carrying dangerous and unusual weapons 
D. Review Constitutional Interpretation Handout 
E. Bill of Rights 
1. 5th Amendment Interpretation 
a. “No person shall be … subject for the same offense to be twice put in jeopardy of life or limb, nor shall be compelled in any criminal case to be witness against himself, nor be deprived of life, liberty, or property, without due process of law; not shall private property be taken for public use, without just compensation.”
b. Barron v. Baltimore 
i. Does the 5th Amendment taking clause apply to the States? 
· SCOTUS held that it does not  
ii. Does the Bill of Rights directly limit action of State Government?
· SCOTUS held that the BoR does not apply to state or local governments 
iii. Marshall explains BoR were written to constraint the fed. not state gov.
· It is up to the state const. to determine if they want to limit state gov. 
iv. Under Barron, the BoR do not directly apply to the states, however through the incorporation clause of the 14th amend, the BoR apply to state gov. 
F. History 
1. Colonial Era
a. Slave patrols, slave catching, legislating to prevent “slave revolts” 
b. Enslaved persons escaping 
c. “Slave Catchers, Slave Resisters” 
2. The Original Constitution 
a. Protects few individual civil rights and liberties, but does strongly protect rights of salvers to enslave
b. Slavery-protecting provisions of the Constitution 
i. Art. I, §2, Cl. 3 – providing that an enslaved man to count as 3/5 of a person in determining representation in the US House of Representatives 
ii. Art. I, §9, Cl. 1 – prohibiting enactment of any federal law abolishing trade of enslaved persons 
iii. Art. IV, §2, Cl. 3 – prohibiting the emancipation of persons whom slavers claimed to be their property and requiring the delivery of persons to the persons whom labor was “due” [fugitive slave law]
iv. Protected the right under the Dred Scott decision 
3. The Bill of Rights 
a. Nothing in there counteracting the Constitution’s protection of slavery 
G. Intro into “Federalism”
1. US Slavery: legally bound to return escaped slaves 
2. Example of Federalism Issue: do state liberty laws violate the US Constitution? 
a. Prigg v. Pennsylvania: SCOTUS strikes down state law requiring hearing on whether person of African descent is property of slaver as unconstitutional 
i. Penn. law gave person right to hearing prior to return to slavery 
ii. Dissenters thought the law didn’t conflict with the fugitive slave law, but rather that could provide for hearing before returning to slavery 
iii. Const. gives slaveholders right of “self-help repossession” to snatch anyone they deemed to be a fugitive slave 
iv. Held Congress has implied power to pass the Fugitive Slave Law of 1793
v. Established a broad national power with respect to enforcing provisions of the Constitution that protect slavery 
3. Dread Scott v. Sandford
a. The act at issue in this case was the Missouri Compromise, whether Congress can enact a law which defines some states as slave and some not, held it can’t 
b. Majority CJ Taney: All persons of African descent, whether enslaved or free, are excluded from national citizenship and cannot assert their rights in federal court 
i. Federal law restricting the expansion of slavery into territories is unconstitutional because it violates the substantive property rights of slaveholders protected under the 5th Amend. due process clause 
ii. Original intent: framers did not intend for blacks to have same rights as white, if states want to give them more rights that’s fine, but the federal gov. can’t 
· Const. adopted to protect slavery, federalism issue 
c. Dissent Curtis: said that Dred Scott by entering a nonslave state was emancipated
H. Post-Civil War 
1. Civil War 
a. Expansive approach to the interpretation of presidential power by Lincoln laid ground for Emancipation Proclamation 
b. Military advantage achieved 
c. Role of Blacks in the Union Army 
2. 14th Amendment 
a. Section 1: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. [Privileges and Immunities Clause] No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; [Due Process Clause] nor shall any State deprive any person of life, liberty, or property, without due process of law; [Equal Protection Clause] nor deny to any person within its jurisdiction the equal protection of the laws.” 
3. 13th Amendment 
a. Section 1: “Neither slavery nor involuntary servitude, expect as a punishment for crime where of the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.” 
b. Section 2: “Congress shall have the power to enforce this article by appropriate legislation.”
4. Slaughter-House Cases 
a. Action by state legislature, giving a monopoly to certain slaughterhouses; butchers claimed this took away their right to property- economic ability 
b. Held that the action did not violate the 13th or 14th amendments 
c. The court interpreted the privileges and immunity clause as a nullity 
i. Which is still the black letter law today 
ii. Protects the incidental citizen rights 
· Right to assert a claim against the gov.; transact in business with the gov.; seek gov. protection; share gov. offices; engage in administering gov. functions; and free access to seaports. 
iii. The dissent: says it is a fundamental right 
iv. This clause does not incorporate the BoR to apply to state gov. 
5. Modern Bill or Rights Incorporation 
a. Mostly all incorporated 
b. What is not: 5th (grand jury criminal indictment), 7th (jury trial in civil cases), and 9th Amendment 
c. What is undecided: 8th (excessive fines) and 3rd (soldiers) amendments 
6. The Civil Rights Cases 
a. Congress passed the Civil Rights Act of 1875, a public accommodations law
b. Court held that there is a state action doctrine, and the Constitution only applies to government actions, not individual civilian action; strikes down Civil Rights Act
i. The act was unconst. and congress didn’t have the power, the states did 
ii. Federalism, fed. gov. can only act when const. gives it power, it didn’t here 
c. Section 5 of the 14th Amend. only gives Congress the power to enforce laws against States enacting laws, not individual actors 
d. Harlan’s Dissent: “substance & spirit” of Civil War Amend. ignored by majority
i. Majority has departed from intent of the framers of the 14th Amend. 
· They clearly intended the Civil War Amend’s to protect African Americans from this type of discrimination and exclusion 
ii. Purpose of CRA of 1875 is require that places held out as places of public accommodation be open to the entire public 
iii. 14th Amend. Citizenship Clause protects African Americans from discrimination in public accommodations; Congress has power to enforce citizenship provision of 14th Amend. 
iv. Court majority is incorrect in concluding that Congress lacked power to prohibit exclusion from public accommodations on basis of race 
v. In contrast, Harlan notes that Sec. 5 of 14th Amend. and Sec. 2 of 13th Amend. confer congress with enumerated power to enforce 
vi. Harlan’s view is that 13th Amend. confers Congress power to eradicate badges of slavery and servitude 
· Congress may enact laws to protect people from deprivation of civil rights enjoyed by other races 
· Congress may enact those laws upon “states, their officers, and agents, and also upon “individual and corporations who exercise public functions and authority of the states” 
e. Take away: don’t only interpret the Const. on the text, but rather interpretation 
f. Constitution only applies to government actors, unless there is an exception 
i. Two Categories of exception to the state action doctrine are: 
· Public Function Exception: if a private entity performs a task traditionally, exclusively performed by the government, the Const. applies 
· Public utility, i.e. electricity Marsh v. Alabama 
· Entanglement Exception: government enforcement of public activities 
· Five areas: government enforcement, government regulation, government subsidy, overt initiatives encouraging violation of rights, and government entwinement 
IV. Limits on Government Power: Equal Protection Analysis 
A. Threshold Inquiry into EP Analysis is: 
1. Does the law “classify” on basis of a “suspect” classification? 
a. Suspect refers to both suspect and quasi suspect classification 
b. Only two ways to prove suspect classification 
i. The law is “facially discriminatory” – the law’s classification is “on its face,” i.e. race or gender are mentioned in the law; OR 
ii. The law is “facially neutral,” but was passed to achieve a discriminatory purpose
c. In EP analysis, argue about the means (what the law does), purpose, end, and goal
2. EP Analysis after the threshold inquiry question of suspect classification: 
a. 1. does it discriminate on the face? 2. if no, facially neutral law? 3. if yes, then can you prove there is discriminatory purpose and effect in order to prove the facially neutral law still classifies on a suspect class? 4. if not, then use rational basis review. 
3. Illicit EP Classifications 
a. Suspect: Race (ethnicity, and national origin); Alienage (citizenship) 
b. Quasi-suspect: Gender; Legitimacy (non-marital children) 
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B. Jim Crowe Era 
1. The Separate but Equal Doctrine 
2. Plessy v. Ferguson
a. Upholding state “Jim Crowe” law as constitutional under 14th Amend. by introducing “separate but equal doctrine” 
b. Court held Louisiana law requiring separation of the races on railway carriages was constitutional; it was within the power of the State 
i. 14th Amend. could not have been intended to abolish distinctions based upon color, or to enforce social, as distinguished from political, equality, or a commingling of the two races upon terms unsatisfactory to either.” 
· Distinguishes social v. political equality; badge of inferiority is P’s choice 
ii.  Harlan’s Dissent: Const. is color-blind, and it neither knows nor tolerates classes among citizens. Legislators can’t pass laws that discriminate 
3. Tape v. Hurley: Jim Crowe in the Western US, under Ferguson as long as schools were equal, they can be separate. 
4. Cumming v. Richmond: upholding exclusion of AA from all-white high school with no high school for AA
5. Berea College v. Kentucky: upholding conviction of private college for violating segregation law; P sued the college b/c violated a Jim Crowe segregation law 
6. Gong Lum v. Rice: ruling state could exclude child of Chinese ancestry from all-white school; segregation laws constitutional 
C. Cases Along “The Road” To Brown 
1. The change from Jim Crowe to Brown was slow; doctrine isn’t overturned in one case
2. The equalization strategy: the first phase of litigation strategy to overturn Plessy is to first try and enforce it
a. Sweatt v. Painter: law school student- reason they chose law school is because there is something different between law schools due to prestige 
i. Applied in TX and AG says because P is black he can’t go to law school; so, state not applying separate but equal b/c no black law school 
ii. Chose law student because sympathetic, judges have an opinion on law schools, no other law schools in state, basement wasn’t same as lectures 
3. Harms of Segregation: the second phase of litigation strategy 
a. McLaurin v. Oklahoma State Regents: making a student sit in the hall, not classroom, but gets the same transcript/ diploma; held not equal 
b. Mendez v. Westminster: Jim Crowe in Western US; something in the separation makes it not equal because of the implications that segregation does to people 
4. Brown v. Board of Education
a. The court held that Jim Crowe laws in 5 different states violated the EP clause, because the states crossed the line between the civil rights 
b. Held the originalism inclusive analysis, not enough to understand EP 
i. When originalism can’t answer the question majority says keep going and use other theories; minority says stop 
c. Held the 14th Amend. gives a “right to exemption from unfriendly legislation against them distinctively as colored”; separate but equal is not equal 
i. The court explains there is a harmful effect of segregation itself on public education, irrespective of tangible factors like buildings, curriculum, teachers 
· Discusses the importance of public education 
· Cites to social science studies of the effects of segregation/ psych impact 
5. Brown v. Board of Education II 
a. Remedies case for Board I, court held that schools must show they are using a prompt and speedy start to desegregating schools; deliberate speed = slowly 
b. Remedy case: weight impacts on public v. private interest 
c. The court did not give a proper remedy, just “good faith compliance” (undefined) 
6. Bolling v. Sharpe: non-textual EP component- “reverse incorporation” 
a. The DC case, for segregation of schools by fed. gov.; the fed. gov. can violate the EP by reverse incorporation of the 14th Amend. through the 5th Amend. 
D. Facial Discriminatory Laws- Strict Scrutiny 
1. Racial Classifications  
a. Korematsu v. Unites States
i. Cited a lot for using strict scrutiny for racial discrimination, even though it doesn’t say it explicitly (can use this on exam or others) 
ii. Act at issue is an exclusion order that facially classifies on the basis of race 
· Those of Japanese descent were being forced out of coastal region 
iii. The court held that the order was not a violation of the EP clause even under the most rigid scrutiny (strict); reluctant to overturn the military during wartime 
iv. The court applied the standard wrong 
· The means to protect America from sabotaging espionage (the purpose) was to incarcerate all Japanese Americans 
· The correct test: show there is a compelling government purpose and that the government means were only way to execute 
v. Dissent: argued it was overinclusive because vast majority of Jap. weren’t spies, order included kids, there was an alternative of holding loyalty hearings 
vi. Ct. has been very deferential to the gov. when the question is one of war/ national security; ct. doesn’t want to be responsible for a lost war, attack, etc. 
b. Loving v. Virginia
i. The act at issue in this case is an anti-miscegenation law (no interracial marriage) 
ii. Uses strict scrutiny, when there is a facial racial classification, there must be a compelling state purpose and the means to accomplish the purpose must be narrowly tailored or necessary 
iii. Court reasoned that maintaining white supremacy is not a legitimate purpose 
· Racial superiority/ racial integrity not legitimate 
iv. Court rejects the argument that law applies equally to whites and blacks, recognizing that it only applies when blacks marry whites, not when they marry Mexicans or other races; only prohibits whites marrying outside race 
2. Gender Classifications 
a. The Road to Heightened Scrutiny: the fight to end “Jane Crowe”
i. Reed v. Reed 
· Id. law that if two competing M & F executors for an estate, went to M 
· Court strikes down the law as violating EP clause 
· Facial gender classification statute, and the gov. purpose was to save money (admin. convenience); also, b/c if we don’t presume which is more fit it would have to be decided, and M presumed to be better executor 
· This law failed to meet RB review; although more RB+ because the court was not deferential, and it could have come up with a good reason for gov. 
ii. Frontiero v. Richardson (plurality, so doesn’t set precedential rule) 
· US Air Force dependency benefits, males could not collect 
· Court held it violated the EP through the 5th Amend. using strict scrutiny 
· The Frontiero Factors, how to get a non-suspect classification to suspect, use these factors (Traditional Indicia of “Suspect-ness”)
· History of classification used for purposeful discrimination 
· Must show the history of discrimination and how it is similar to a classification already deemed suspect 
· Immutable characteristic 
· Something you can’t change, you’re born with it 
· Political powerlessness 
· Inferior legal status, such as not being able to vote or be a juror 
· Showing that the class is a numerical minority 
· Discrimination against class based on classification is “grossly unfair” 
· Not defined; might be whether classification bears no relation to ability to perform or contribute to society 
· Stereotype and Stigma 
· If classification is based on a stereotype or stigma, more likely to be suspect 
· The governments purpose was admin. convenience, but the court held that is not a compelling purpose under strict scrutiny
iii. Craig v. Boren
· OK statute dealing with drinking age: M-21, F-18
· Majority determines gender classification receive intermediate scrutiny 
· Classification must serve important governmental objective and must be substantially related to achieving that objective 
· Gov. argues that statistics show M are more likely to be in traffic accident due to drinking; P argues only 2% correlation- not high enough 
· The court holds that stats are not enough, and violated EP- unconst. 
· Difference between rational basis and intermediate scrutiny, is the court will consider statistics, and not give deference to gov. decisions 
b. United States v. Virginia Military Institute (VMI)
i. Facial gender classification: male only school (Uni. was acting as gov.) 
ii. Analyzing whether violated EP and if remedy proper 
iii. Gov. argued it was adding diversity to school options (same-sex/ mixed), and that they would have to change the program to incorporate women 
iv. P argued some men can’t handle the school, and recognized diverse option 
v. The court held that it must be convinced that the purpose was an important one and that it was the state’s actual purpose 
· Recognized diverse options, but doesn’t think that’s why VMI it did it
vi. Court said not forcing VMI to accept women, only women who have the capacity and desire to go have the opportunity (overinclusive- banned all) 
· Standard is whether women who are qualified are denied admittance 
vii. Intermediate scrutiny still a high standard; under gender intermediate scrutiny look to see if there is a real difference or rather a stereotype 
· The government must have an exceedingly persuasive justification for the purpose 
viii. Remedy: rejected something similar to separate but equal 
ix. Scalia dissent: rejecting long tradition of male only military school, federalism- should be left to state, change should come from voting not Ct. 
x. Ct. says you can still use gender classifications, because there are physical differences, but it can’t be used for denigration 
· Can’t be used to create or perpetuate the legal, social, and economic inferiority of women. 
xi. Stereotypes a problem, no matter if it helps women, so no matter who impacts- struck down; except for purpose to remedy past discrim./ opp. 
c. Orr v. Orr
i. Ct. strikes down Alabama alimony law requiring only men to pay alimony 
ii. Purpose: remedying past discrim. and assisting needy spouses 
iii. The purpose could be achieved without using a gender classification 
iv. Underinclusive, if meant to protect needy spouses, could rather place alimony obligation on spouse able to pay and have state hearings 
v. The gender classification did not have a tight fit with the gov. purpose 
· When purpose based on negative stereotype, Ct. will likely reject 
d. Mississippi Uni. for Women v. Hogan 
i. All women nursing school being challenged by a male 
ii. Court held that limiting school to women only violated EP b/c it failed to prove actual purpose: helping women be nurses, when most nurses were already female – reinforcing a stereotype is not a real difference 
e. Michael M. v. Sonoma County (plurality) 
i. Statutory rape law in CA, only defined rape as with minor female 
ii. Ct. accepts the gov. purpose as preventing teenage pregnancies, there is a real difference – G can get preggers B can’t 
iii. Ct. holds it meets intermediate scrutiny, b/c gov. purpose (prevent teen preg.) and tight enough fit for reason using gender classification 
iv. For intermediate scrutiny, the court doesn’t have to accept what the gov. says its purpose is for the statute 
f. Rostker v. Goldberg
i. Military Selective Service Act, ct. upholds b/c W not eligible for combat 
ii. The gov. purpose is raising armies, which is an important gov. purpose 
iii. When there are two policy choices, it is not for the ct. to decide which policy is the correct one, but whether the choice made denies EP of law 
iv. Congress had a lot of hearings on the matter and determined b/c combat restrictions on W, and purpose of draft is to prepare combat ready troops, it was okay to exclude W – means closely related to purpose 
· Focusing on a legal difference, not physical 
v. When the court is deciding something in relation to military choices (issues of combat/war) it usually defers 
vi. Dissent: other positions than combat in war, and would need noncombat troops as well, so the fit is not that tight 
g. New/Other  Considerations 
i. Women now allowed in combat; for draft you have to be eligible (tests) so don’t need gender classification, test will ween out unfit M or F 
ii. Only say policy argument when critiquing SCOTUS, saying relying on own policy preference 
h. Conceptualizing the Gender Cases 
i. Invidious Stereotype: Fronterio, Craig v. Boren, Miss. v. Hogan, VMI, Orr 
ii. Real Difference: Gedulig v. Aiello, Michael M., Rostker
iii. Gender-Based Affirmative Action: Califano v. Webster 
E. Rational Basis Review: Non-Suspect Classification 
1. Railway Express Agency Inc. v. NY
a. Advertising on trucks, can only advertise own business on truck, not others 
b. The classification (own truck v. others truck) does not meet the Frontiero factors, so it receives rational basis review 
c. Gov. asserted the purpose was for traffic conditions and safety, to keep streets safe and moving, which the court accepted as a legitimate purpose 
d. The court reasoned, that it doesn’t have to be the gov.’s actual purpose, it just has to be any conceivable purpose; and doesn’t matter if it’s under or over inclusive b/c legislature has the right to draw a line; increments, the gov. need not be very tailored in the way it writes the law 
e. RB review supports the deferential nature to the legislative branch; very loose fit 
f. Jackson Concurrence: wants a tougher RB review 
F. Facially Neutral Law  
1. To prove a facially neutral law classifies on the basis of a suspect classification must show that the law (1) has an exclusionary effect, and (2) a discriminatory purpose (intent)
a. Discriminatory Purpose Requirement 
i. Washington v. Davis
· Validity of Test 21 police exam – do recruiting procedures violate EP? 
· Ct. held the test didn’t violate EP, using RB review 
· If you are unable to prove discrim. purpose on facially neutral, then RB 
· Here, law said everyone had to take test, so classifies on who passes
· Ct. rejects P’s claim that use of test unrelated to job-ability with racially skewed results violated EP clause 
· The ct. did not accept P’s argue. that classified on basis of race 
· Just b/c a law has a disproportionate impact doesn’t automatically make it a violation of the EP clause 
· Must prove both discriminatory impact and purpose; here no purpose 
· Davis stands for proposition must prove discrim. purpose 
· Court uses slippery slope arg. saying it would invalidate too many laws if a law with a neutral ends was required to meet a higher scrutiny 
ii. Palmer v. Thompson
· Jim Crowe law for pools, instead of desegregating closed pools 
· The court held that closing pools did not violate EP clause, b/c it did not affect just blacks, but also whites 
· Stands for the proposition, that in order to prove a facially neutral law classifies on the basis of race, you must prove discrim. effect 
· The Davis decision tells us to only read Palmer to stand for this 
iii. Personnel Administrator of Mass. v. Feeny
· Preference based veteran affirmative action selection: only factor being taken into account for job preference in civil service 
· The court held it didn’t violate EP under RB analysis 
· Facially classifies as veteran v. non-veteran 
· P claims classifies on gender, because exclusionary effect on gender shown in stats.; says purpose- b/c veterans mostly male, the legislators were purposely excluding women (could see outcome coming) 
· Ct. held that the purpose has to be part of a scheme to accomplish a goal 
· Purpose is, if a P can prove the leg. chose to enact a law to exclude against a class, not in spite of the fact it excludes 
· The leg. selected or reaffirmed a particular law, statue, or action b/c of, not merely in spite of, its adverse affect upon some class
· Because no purpose, use rational basis review 
· Gov. purpose is to reward veterans for service, transition from military to civilian, promote patriotic services, and attract loyal/ well-disciplined people to civil service 
· There is a tight fit with the legit. purpose and reason for classification
iv. How to Prove Discriminatory Purpose 
· Arlington Heights v. Metropolitan Housing Development 
· Arlington Heights Factors:
· Extreme Statistical Proof: generally, effect alone does not prove purpose (if it is very extreme, > Feeney, then may be enough)
· Deviation from Procedure: whether events leading up to decision suspicions (if always went one way, then changed course) 
· Decision Inconsistent with Typical Priorities: whether decision inconsistent with typical substantive considerations (typically, if the factors considered by the decision maker strongly favor a decision contrary to the one reached) 
· Legislative or Administrative History: statements of decision makers (minutes in the meeting, reports) 
· Historical background of the Decision: sequence of events leading up to the decision (series of actions taken for invidious purpose) 
· This is not an exhaustive list 
· Denial of zoning to build law income housing; not facially suspect 
· P wants to argue it would affect people on the basis of economic income and race 
· Court held there was no discrim. purpose here, giving factors above it would need to meet 
· Geduldig v. Aiello
· Disability benefits doesn’t cover pregnancy; classifies preg. or not
· P argue that only W can get preg. so, classified on the basis of gender 
· Court found although discrim. effect, no purpose, so gets RB review 
· Trying to save money is a legit. purpose under RB review, and the means are rationally related 
· EP is limited by discrim. purpose; almost all statute pass RB review 
b. Discriminatory Effect Requirement 
i. Palmer v. Thompson 
ii. Generally, not a hard thing to prove 
G. Affirmative Action “to act affirmatively”
1. US Constitution and Presumptions of Affirmative Action 
a. Presumptively Unconstitutional 
i. Race-based affirmative action (includes national origin) [except in schools when it is not the only factor considered] 
b. No Presumption 
i. Gender-based affirmative action 
ii. Intermediate scrutiny cases can go either way 
c. Presumptively Constitutional 
i. Class-based (socio economic) affirmative action 
ii. Veteran-based affirmative action 
iii. Virtually all other forms of affirmative action 
2. Gender- Based Affirmative Action 
a. Intermediate scrutiny applies and remedying general societal discrimination accepted as an important justification 
b. Califano v. Webster
i. Under Social Security Act women would receive higher monthly b/c could exclude lower earning years 
ii. Law facially classifies on the basis of gender – intermediate scrutiny [must serve a legitimate gov. purpose and be substantially related to that]
iii. Gov. purpose, to remedy the fact women are not paid as much during their working years; the court holds this is a legitimate government purpose 
· Reduction of the disparity in economic condition between men and women caused by the long history of discrimination against women has been recognized as such an important gov. purpose 
iv. Ct. rejects argument that gov. trying to effectuate a stereotype
· Says that it is reality and okay for the gov. to recognize this 
· Says having a difference between M and W the law is substantially related to trying to rectify the gender gap in pay (a legit. purpose)
v. This is the only case of gender affirmative action 
c. What constitutes an “important” government purpose under intermediate scrutiny of gender classifications? 
i. Court have Accepted 
· Remedying societal gender discrimination 
· Traffic safety
· Pedagogical benefits 
· Preventing illegitimate teenage pregnancies 
· Biological differences 
ii. Courts have Rejected
· Reinforcing gender stereotypes/ traditional gender roles 
3. Race- Based Affirmative Action 
a. Views of Standard of Review for Race-Conscious Government Action 
i. View 1: race-conscious should be subject to SS or IS depending upon whether purpose is to subordinate or to redress discrimination/ achieve diversity 
· Anti-exclusion principle 
· Minority view, more strict for exclusion, less strict for inclusion 
ii. View 2: race-conscious of ALL kinds should be prohibited unless court ordered remedy for direct victims of recent judicial finding of discrimination (per se prohibition) 
· Anti-classification principle (could apply to civil rights laws) 
iii. View 3: (current law) race-consciousness of any kind should be subject to strict scrutiny (SS) BUT not all race-consciousness violates EP clause; Government can demonstrate a compelling state interest in very limited circumstances but considerations of race must NOT be individualized 
· Mixed (Justice Kennedy) Principle 
· Current law 
iv. Court split, some agree with 1, a lot with 2, but 3 is the current law 
b. Categories of Race-Based Affirmative Action Cases: 
i. Contracting 
· Fullilove 
· Cronson (SS)
· Metro Broadcasting (IS) 
· Adrand (SS) 
ii. Employment 
· U.S. v. Paradise
· Wygant 
iii. Higher Education 	
· Bakke 
· Grutter (SS)
· Gratz (SS)  
· Fisher (SS)
c. Strict Scrutiny v Intermediate Scrutiny of Racial Affirmative Action 
i. SCOTUS has debated proper standard of review for “benign” racial classifications 
ii. Argument for SS 
· Importance of colorblindness 
· Stigma against beneficiaries 
· Importance of individual decisions 
iii. Argument for IS 
· Different if majority deprives itself 
· Necessary to use race as remedy 
· Necessary to achieve other goals, such as diversity 
d. Race-Based Affirmative Action (General Rule) 
i. Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination accepted as compelling government purpose 
ii. This rule applies to all race conscious government action except those involving higher education 
iii. Hard standard to meet so not many institutions try and implement racial affirmative action except higher education 
iv. The court has yet to uphold racial affirmative action except higher education 
e. What constitutes a “compelling” purpose for racial affirmative action? 
i. Court has Accepted: 
· Remedying past and current race discrimination with “strong basis in evidence” 
· By proven violator 
· In which government = passive participation or violator; assuring public moneys do not finance private prejudice 
· There is a special rule in educational context 
ii. Court has Rejected 
· Remedying de facto, industry-wide or societal race discrimination 
· Increasing services in minority community 
· Need for nonwhite role models 
· Reducing historical vesting of discrimination against nonwhites 
f. Factors deemed to make consideration of race “narrowly tailored” under racial affirmative action 
i. Individualized consideration 
ii. Availability of race-neutral alternatives 
iii. Minimizing undue harm to other races 
iv. Limited duration 
g. Methods of considering race for affirmative that have been accepted or rejected 
i. Court has Accepted 
· Goals and timetables with disparity studies 
· “Disparity studies” may constitute “strong basis in evidence” to demonstrate compelling interest in remedying past or current racial discrimination 
· Using race as one factor of many in decision-making 
ii. Court has Rejected 
· Quotas and numerical racial balance requirements 
· Adding points to applicants’ test/admission scores based on race
· Disrupting employment seniority systems 
h. J.A. Croson v. City of Richmond
i. SCOTUS held that a policy like the one in Richmond, which stated that the city would only hire contractors who had at least 30% of their subcontractors be from minority business enterprises (MBEs) [there was a clause that said if you couldn’t find 30%, then you were exempt]
ii. The city’s reason for the policy was that it was remedying the history of past discrimination, showing that although blacks made up 50% of population, less than 1% of the contracts had been awarded to MBEs 
iii. The court explained that there was insufficient evidence to support the purpose; they failed to demonstrate a compelling interest in apportioning public contracting opportunities on the basis of race; didn’t have enough evidence that as a city discriminated against race 
iv. When the court is using SS it gets to be heavily scrutinizing, and require a strong basis of evidence (a lot of evidence)
v. The compelling government purpose is a difficult prong to meet 
· General societal discrimination is not a compelling government purpose, it must be the government actor itself that discriminated (the violator) 
i. Race-Based Affirmative Action (Higher Education “Exception” to General Rule)
i. Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination or for “diversity” are accepted as compelling government purposes 
· Having a discourse in higher education is a first amendment right
H. Non-Suspect Classifications 
1. To determine which type of suspect a classification is, we use the Frontiero factors; if the court determines that the classification does not get a heightened level of scrutiny, then it will receive rational basis review (or in some cases rational basis plus) 
2. Traditional Indicia of “Suspect-ness” (Frontiero Factors)
a. History of classification used for purposeful discrimination 
b. Immutable characteristic 
c. Political powerlessness 
d. Discrimination against class based on classification is “grossly unfair”
e. Sterotypes and stigma 
3. Classification based on age 
a. Massachusetts Board of Retirement v. Murgia 
i. Rule that P.O. must retire at age of 50
ii. The court holds that age discrimination is non-suspect, and therefore upholds the law on rational basis review, stating no fundamental right to work 
· The law is to protect public safety by making sure officers are fit, which is a legitimate purpose and the classification has a rational relation to that 
iii. Dissent: age discrimination should be a suspect class because bias against elderly; however, majority- it’s an immutable characteristic and no political powerlessness
4. Classification based on disability 
a. Texas v. Cleburne Living Center
i. The court used rational basis to strike down action of the government, meaning this case received rational basis plus 
ii. The court here concluded that the only possible purpose behind the law was animus, and therefore there was no legitimate purpose 
iii. In order to get rational basis plus, there must be facts of animus 
5. Classification based on wealth 
a. Action of the government distinguishes on the amount people make 
b. San Antonio v. Rodriguez 
i. The court upheld a law that determined which school you went to based on how much the parents made, income determines district 
ii. Income is not immutable like other characteristic (race), although unlikely it will change 
iii. The court rejects the argument that there is a fundamental right to equal education, and although poor may not be able to donate/ fund legislatures, they are not necessarily politically powerless in terms of population 
6. Classification based on sexual orientation 
a. Romer v. Evans 
i. The court strikes down a law that prohibited legislation protecting those on the basis of sexual orientation (voted on and passed) 
ii. The court held that sexual orientation was not a suspect class, and therefore received rational basis review 
iii. The court explains the reason for the law cannot have any other purpose than animus, and there received rational basis plus, and there is no legit. purpose 
· The law was born of animosity and there was empirical factual support backing up the finding of a purpose to disadvantage a certain group 
· There is no rule from this case except no legit. purpose behind the law, so would need a fact pattern just like this for it to apply 
· RB+ looks more similar to IS in that the purpose must be actual one  
iv. Dissent- argues Kennedy just picking which he likes, and that he should’ve used the Frontiero factors to protect the class not RB+ 
7. Classification based on citizenship
a. Being a noncitizen doesn’t take you out of the protection of the constitution as “people” 
b. Graham v. Richardson
i. Held that you cannot classify based on citizenship for government benefits 
ii. Classifications based on alienage (citizenship) receive strict scrutiny 
c. Self-Government and Democratic Process Exception (rational basis review applies)
i. The self-government and democratic process exception applies to: 
· Voting, political office, jury services, law enforcement officers
· Foley v. Connelie
· Held that laws related to self-government and democratic process get rational basis review and the states receive deference 
· Reasons that there is a right to be ruled by one’s peers and other citizens, and therefore legislatures can classify this way 
· Explains that police are enforcing the law and have discretion on how they enforce the laws, which puts them in a position of governing peers 
· Cambell v. Chavez-Silido 
· Court held that probation officers are part of the exception, and receive rational basis review 
· Public School Teachers
· Ambach v. Norwich 
· Held that teachers are also part of the exception, receiving rational basis review, meaning the court is deferent to the state  
· Public education fulfils a most fundamental obligation of government to its constituency and prepare students to be citizens 
· Dissent- doesn’t think classification is rationally related to giving the students the best education 
· But NOT to Public Notaries 
· Bernal v. Fainter
· The court refused to apply the exception to public notaries 
d. Federal Interest Exception (rational basis review applies) 
i. The federal government has plenary power to control immigration and that requires judicial deference to Congress, and gets rational basis review 
ii. Mathew v. Diaz
· Held that the federal government gets rational basis review for citizenship classification, explaining this is a key power of the federal government 
· Combined powers of Congress and President, signing the bill is part of the federal’s power to set immigration policies, so they get deference 
iii. However, there is a presumption of unconstitutionality when states classify on citizenship, so they don’t get deference automatically, with some exceptions 
8. Classification based on non-marital children (legitimacy) 
a. Political minority, immutable, history of discrim., and discrete/ insular minority
b. If the law’s distinction is between marital children and non-marital children, the law is likely to be invalidated, but if the distinction is among non-marital children, then the Court will apply intermediate scrutiny when evaluating the law 
V. Limits on Government Power: Substantive Due Process Analysis
A. Comparison of Focus on SDP and EP 
1. Substantive Due Process 
a. Emphasis: fairness between the government and the individual 
i. Not compared to others in same situation 
ii. Clue: denies right to all 
2. Equal Protection 
a. Emphasis: disparity in government treatment of different categories of similarly situated individuals 
i. Clue: denies right to some; allows it to others 
B. Interpretation of the SDP clause in the 14th Amend.: “nor shall any State deprive any person of life, liberty, or property, without due process of law” 
1. The court has interpreted liberty in that clause to mean enumerated rights 
a. The right itself is articulated and identified (the 1st-8th Amend, etc.)
2. The courts have also protected rights that are not enumerated as well 
a. There is a debate between the justices as to whether DP clause should protect non-enumerated rights 
3. Substantive v. Procedural Due Process 
a. Substantive: is when a government action takes away a fundamental right 
b. Procedural: when the government denies a person notice or right to be heard prior to taking away a fundamental right  
C. Substantive Due Process Generals
1. Structure of SDP Analysis 
a. Does the law impact a fundamental right? 
b. Is the right infringed? 
c. Is there sufficient justification (end) for the law? 
d. Is the means sufficiently related to the purpose of the law? 
2. Standard of review for the interest asserted 
a. If a non-fundamental liberty interest  rational basis review 
i. Rational Basis Test (Ends-Means Analysis) 
· End (purpose): permissible as long as court can conceive any goal not prohibited by the Constitution 
· Doesn’t have to be actual goal 
· Means (law): permissible as long as “rationally related” to the purpose 
b. If a fundamental right  “more searching judicial inquiry (strict scrutiny) 
i. Meaning there must be a compelling government interest 
ii. Strict Scrutiny Test (End-Means Analysis) 
· End (Purpose): must be “compelling” goal not prohibited by the Constitution 
· Means (law): only permissible if “necessary” (least burdensome) way to achieve the purpose 
3. Post-1937 (Post-Lochner Era) laws regulating the economy and economic interests do not infringe upon a fundamental right 
a. Thus, standard is whether government has a rational basis for the law (impacting non-fundamental interests) see Carolene Products; Williamson v. Lee Optical 
D. Lochner-Era Substantive Due Process: The Rise of Liberty to Contract 
1. Liberty to contract as limit on government power to regulate the economy 
2. Slaughter-House Cases
a. The court expressly rejected P’s SDP claim, but some dissenting justices though there was an economic liberty to decide how you make your living 
3. Allgeyer v. Louisiana
a. Striking down law restricting out-of-state insurance companies 
b. The court interpreted “liberty” to apply to a citizen’s right to live and work, to be free in the enjoyment of all his faculties, to earn a livelihood lawfully, to pursue livelihood or avocation, and to enter into contracts which may be proper, necessary, and essential to carry out the mentioned rights above. 
c. Critiqued for protecting corporation, not citizen; also for not applying a uniform standard of review (no doctrinal rule we need to know from Lochner era) 
4. Laws the Lochner Era Court found violating the right to contract: 
a. Coppage v. Kansas 
i. Striking down state law facilitating union organizing 
b. Lochner v. New York 
i. Striking down law setting maximum hours for bakers 
ii. The court held that the maximum hours law was infringing on a fundamental right: the right to contract 
iii. Holmes Dissent: says the court should defer to legislature on this because it is not the role of judges to be policy makers; should decide cases on legal not economic theories [becomes the majority later on]
c. Muller v. Oregon 
i. Upholding law setting maximum hours for women based on Brandeis brief 
· Brandeis brief was a very detailed brief explaining how the long hours affected a woman’s ability to bear children, etc.
d.  Adkins v. Children’s Hospital 
i. Striking down law setting minimum wage for women 
e. Weaver v. Palmer Bros. 
i. Striking down bed covers consumer protection law 
f. Nebbia v. New York 
i. Upholding law setting price controls on milk 
5. Lochner Era and Commerce Clause 
a. Lochner era also struck down federal government laws through commerce clause, saying it was infringing on State’s powers (federalism) and then struck down the state laws for violating SDP; so, there was no to get around 
E. The Fall of the Liberty to Contract (Post 1937) 
1. West Coast Hotel Co. v. Parrish
a. Upholding law setting minimum wage for women and minors – overrules Adkins v. Children’s Hospital; using more of a RB like review 
b. Court reasons that the right to contract is not a fundamental right under the word liberty in the constitution 
c. The legislature has the power to regulate and the courts do not 
2. United States v. Carolene Products Co. 
a. Upholding economic legislation and articulating presumption of validity 
b. Constitutionality will not be presumed when: [footnote 4] 
i. Legislation on its face seems to fall within a specific prohibition of the Constitution (i.e. the Bill of Rights) 
ii. Legislation restricts political process (i.e. right to vote, restraints on the dissemination of information, interference with political organizations, and to prohibition of peaceable assembly) 
iii. Prejudice against “discrete and insular minorities” (i.e. religious, racial) 
iv. These are deemed fundamental rights and get strict scrutiny 
c. Court holds there is no longer a fundamental right to contract, so no fundamental right is being impacted by the Filled Milled Act, and therefore RB review applies 
d. Reasons that maintaining the public’s health is a rational purpose of regulating milk is related to that purpose; deferential to the legislature
3. Williamson v. Lee Optical
a. The court upheld a law that limited glassmakers from fitting lenses without a prescription, deferring to legislature- it is for them to decide the balance 
b. The court reasoned that protecting eye health was a legitimate government purpose, and the law was rationally related to this 
i. If court can think of one way its rationally related, then its upheld; doesn’t matter if it’s actually doing its purpose, but just that it could 
4. Two ways to know whether something is a fundamental right 
a. Precedence- what is already a fundamental right determined by the court 
i. Precedent-based with reasoned judgment and tradition and history and more broadly defined 
· Non-textual rights protected when “objectively; deep rooted in history and tradition and implicit . . .’ such that liberty nor justice would exists . . .” requires “careful description of the asserted fundamental liberty interest”
· i.e. parenthood is a fundamental right 
ii. Current majority rule 
b. Doctrinal rules- the way the court determines it is a fundamental right, even though it has not yet been determined to be a fundamental right 
i. Look only to tradition and history and narrowly-defined asserted interest 
· Non-textual rights protected only if = “a tradition,” stated at the most specific level of abstraction for protecting the right 
· i.e. “fatherhood rights of men who have affairs with married women and get them pregnant” is not a fundamental right 
F. Incorporation 
1. Does the bill of rights apply to the states? 
a. No, see Barron v. Baltimore – BoR did not directly apply to the states because the BoR was written to restrict the rights of the federal government 
2. How has the court made most bill of rights provisions applicable to state gov’s?
a. Not through the privileges and immunities clause, but rather through incorporation via the due process clause 
3. Views of whether 14th Amendment automatically makes 1-8th Amendments limit the power of the state governments  
a. View of Selective Incorporation: (The Settled Legal Rule) 
i. Said framers of 14th Amendment did not intend for total incorporation of 1-8th Amendments to limit power of state governments 
ii. Made federalism argument that total incorporation would deprive state and local government’s of autonomy 
iii. Said total incorporation would result in too great of a role for federal courts in state and local government actions 
iv. Justices: Frankfuter, Cardozo, & Harlan 
b. View of Total Incorporation: (Rejected Rule) 
i. Said framers of 14th Amendment did intend for total incorporation of 1-8th Amendments to limit power of state governments 
ii. Said federalism is not a sufficient reason for tolerating violations of fundamental liberties 
iii. Said problem with selective incorporation approach was it allows justices to rely too much on their own subject judgment 
iv. Justices: Black and Douglass 
· Blacks rejected view: 14the amendment as a whole DP clause and P&I clause make all 1-8th amendments limit the power of state governments 
4. Palko v. Connecticut 
a. Rejecting total incorporation, approving selective incorporation, but determining that 5th Amendment protection against double jeopardy failed selective incorporation test – test = whether it is a “principle of justice so rooted in the tradition and conscience of our people as to be ranked as fundamental” 
5. Adamson v. California
a. Again rejecting total incorporation, applying selective incorporation test, and determining that 5th Amendment right against self-incrimination fails Palko v. Connecticut selective incorporation test 
b. In later case, court decides that this right meets selective incorporation test 
6. Duncan v. Louisiana 
a. Explaining test for determining whether a provision of bill of rights is incorporated to limit power of states as whether the right is among those “fundamental principles of liberty and justice which lie at the base of our civil and political institutions;” whether it is “basic in our system of jurisprudence;” whether it is “fundamental to the American scheme of justice” 
7. Bill of Rights is Mostly Incorporated 
a. What is not 
i. 5th Amendment (grand jury criminal indictment) 
ii. 7th Amendment (jury trial in civil cases) 
b. What is undecided 
i. 8th Amendment (excessive fines) 
ii. 3rd Amendment (soldiers) 
G. Modern Substantive Due Process 
1. 9th Amend. says the right of the people are not limited to the enumerated rights of the 1-8th Amend, so not 9th Amend. right, just explains non-textual rights can be protected 
2. Reproductive Autonomy
a. Griswold v. Connecticut
i. The proper constitutional inquiry is whether the law infringes the DP clause of the 14th amendment because the enactment violates basic values implicit in the concept of ordered liberty? 
ii. The court agrees that the law prohibiting married people from using contraceptives is unconstitutional, however they disagree on why 
· Douglass Minority: fundamental right of right in the privacy of marriage being violated; using a penumbral analysis 
· Goldberg not modern majority: 9th Amend supports SDP analysis and there are set of 9th Amend rights 
· Harlan is the current majority: thinks justices can handle the SDP analysis with restraint and not go back to Lochner era 
· Dissent Black: doesn’t think justices should have discretion and that the state had the power; both: think laws should change by voting 
iii. The court held that the DP clause limits the power of the state of CT. regarding married people’s use of contraceptives 
3. Family Autonomy 
a. Loving v. Virginia 
i. Court struck down a statute that prohibited whites from marrying non-whites 
ii. There is a fundamental right to marry [but doesn’t definitively decide new cases] – Kennedy didn’t use SS so Obergerfeld had to be litigated 
iii. Held that the statute violated the EP and SDP clause because there was no purpose other than white supremacy in enacting the law 
· Racial classification is an unsupportable basis to deny one’s right to marry 
b. Michael H. v. Gerald D. (Plurality)
i. The court upholds a law that states there is a presumption of legitimacy of the child if the parents are married (assumes husband is the father if married and living together at the time) 
ii. The majority (Scalia) holds there is not a fundamental right, there is no past protection of protecting paternal fathers, but rather family autonomy/ marriage 
iii. To determine if there is a fundamental right, the court explains that you must look at precedence, history, and the tradition of society and this court 
· Refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified 
· Minority view is that you narrowly define the right and then only look at the tradition and stop 
· Majority view is that you define the right broadly, and start looking at tradition and then other things as well 
c. Moore v. City of East Cleveland (Plurality) 
i. The court strikes down a law that defines which family members constitute a single family when limiting member of household for violating DP clause 
ii. The court opinions there is a fundamental right at stake and uses SS 
iii. Plurality: “the traditions of uncles, aunts, cousins, and especially grandparents sharing a household along with parents and children” 
iv. Dissents: “sharing a single kitchen and a suite of continuous rooms with some of her relatives;” “residing with more than one set of grandchildren”
· Don’t think there is a fundamental right here and should be up to state 
v. Must be careful when defining the right you want added to fundamental rights 
vi. Decisional autonomy, the SDP precedence have often pointed to decisional autonomy as something that is a fundamental right that should be protected 
· Also, there are certain special autonomies, certain places the government cannot limit or decide what you can do there 
4. Medical Autonomy 
a. Washington v. Glucksberg 
i. Upheld state law prohibiting physician-assisted suicide; unanimous but split on the reasoning 
ii. The rule: “we begin, as we do in all SDP cases, by examining our nation’s history, legal traditions, and practices.” 
· When there is a history of making the act trying to be protected criminal, it generally fails the tradition analysis and the law will be upheld 
iii. It is difficult to convince the court something else rises to the level of a fundamental right
iv. SDP two principles 
· The DP clause specifically protects those fundamental rights and liberties which are, objectively, deeply rooted in this Nation’s history and tradition, and implicit in the concept of ordered liberty 
· History, legal traditions, and practices serve as guideposts for responsible decision making 
· Required in SDP a careful description of the asserted fundamental liberty interest – careful may be narrowish, but it is not definitive (vague) 
· Not yet settled of how narrow the description should be 
v. The asserted right here, unlike Cruzan, was the right to suicide, which the court held was not fundamental and used RB review 
· In Cruzan it was right to refuse, think of battery law, this is different 
· The court cannot force you to do something, but can prevent you 
· Government purpose, preserving life, and preventing physician assisted suicide is rationally related to that 
vi. Some of the concurrences say there may be a right, depending on other facts 
5. Sexual Autonomy 
a. Bowers v. Harwick 
i. Counter precedence, overturned by Lawrence v. Texas
ii. Upholds a statute criminalizing sodomy (defines right narrowly)
iii. Looks at the history and tradition in depth, showing that it has long been criminalized and therefore no right to engage in sodomy 
iv. Concurrence: Judeo-Christian ethical standards; Kennedy rejects this 
v. Blackmun’s dissent is the modern analysis; he defines the right as a right to privacy and sexual autonomy instead of the right to sodomy, stating each has the right to choose how to act within one’s home sexually; says similar to Loving; also says religious tolerance is not a government purpose 
b. Lawrence v. Texas 
i. Holds that law criminalizing certain homosexual conduct violates DP clause 
ii. The court didn’t quire use SS or fundamental rights, it focused on liberty 
· Rational basis plus review: 
· The law had no legit. government purpose- no other reason other than borne animosity to target people 
iii. The courts begins looking at the history and criminalization of the act, but says that is just the start and have to look further 
iv. Overturns Bower, uses a broad definition to define the right 
· Says that sex is the most private human conduct and in the most private human place (the home) 
· Spatial and decisional autonomy rather than a right to a sexual act 
· The court doesn’t find a fundamental right, but rather uses RB + (above)
v. Never argue on the gov. side that the law’s purpose is to promote morality or religion (like O’Connor’s dissent did) 
vi. Scalia dissent: critiques for using RB+ rather than just defining a fundamental right and using SS; that way there would be a hard doctrinal rule 
6. Reproductive Autonomy 
a. Roe v. Wade 
i. Court held that TX. Abortion law violated the DP clause 
ii. Court holds that the right to terminate a pregnancy is a fundamental right, but it is not without its limits 
iii. Trimester Framework (overruled by Casey) 
· 1st Trimester: state has no compelling interest 
· 2nd Trimester: state compelling interest in maternal health 
· State may regulate abortions if reasonably related to women’s health 
· 3rd Trimester: state compelling interest in maternal health and potential human life 
· State may prohibit (as well as regulate) abortions with exception for woman’s life/ health 
· Subject to strict scrutiny review 
b. Planned Parenthood v. Casey 
i. Reaffirming yet modifying Roe v. Wade 
ii. The Undue Burden Test 
· Does the abortion regulation pose an undue burden on the women to terminate the pregnancy? 
· Its outcome doesn’t have a clear presumption 
· It’s a case by case approach 
· It’s not a presumption 
· Not a strong of significant limit on the states to regulate 
· “Only where state regulation imposes an undue burden on a women’s ability to make this decision does the power of the State reach into the heart of the liberty protected by the DP clause . . . The undue burden standard is the appropriate means of reconciling the State’s interest with the women’s constitutionally protected liberty . . . A finding undue burden is shorthand for the conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of nonviable fetus.” 
· Not sure what this test means, it’s a case by case analysis 
· The states will have more chances to regulate abortions if there are compelling interests for maternal health or potential life 
iii. Take Away: (1) the undue burden test is less stringent (restricts state power to regulate abortion less) than strict scrutiny & (2) the undue burden test is an inquiry highly dependent on the Ct’s assessment of facts as to whether a particular law regulating abortions fails to satisfy the test 
7. How to determine a fundamental right 
a. Look at tradition and history 
b. Justice Kennedy would look at what other countries have done 
c. Precedence, drawing a similarity between rights already deemed fundamental and the right at issue 
d. Minority view: critical of SDP review, define right narrowly, thinks SDP analysis gives judges too much discretion 
e. Majority view: define right broadly, so you are more likely to prove it is a fundamental right 
8. Court’s considerations in overruling established precedent (see Planned Parenthood v. Casey) 
a. Has the legal rule in the case become “unworkable” (can judges apply it)? 
b. Has society come to rely on the holding (detrimental reliance)? 
c. Has the law changed to make the case obsolete?
d. Have facts changed? 
VI. Scope of the Federal Legislative Power 
A. What is the Scope of the Legislative Power? 
1. Unlike States that have general police power, and therefore are only limited by the 14th amendment and don’t have to prove its power before it passes a law, Congress does not have a general police power and must pass laws under a power defined in the constitution, such as the commerce power 
B. 2-Step Current Approach to Asses Constitutionality of Federal Law (Act of Congress) 
1. Step 1: is the law enacted within the scope of Congress’ authority conferred by the U.S. Constitution? 
2. Step 2: does the law violate some other constitutional provision or doctrine? 
a. i.e. SoP, BoR, federalism, 10th Amendment 
C. Meaning of Federalism 
1. Division of power between federal and state powers 
2. The federal government is a list of enumerated powers, but supreme power 
3. Pro-National Government 
a. 1780’s Federalists 
i. John Adams: Marbury v. Madison 
b. Expansive Commerce Power 
4. Pro-State Rights 
a. 1780s Anti-Federalists 
i. Thomas Jefferson: Marbury v. Madison 
b. Neo-Federalists 
i. Southern States during civil rights era 
ii. Ronald Reagan 
5. Key Federalism Questions 
a. How important is the protection of state sovereignty? 
b. Should it be the role of the judiciary to protect states power or should this be left to the political process? 
D. McCulloch v. Maryland 
1. CJ Marshall; there are listed powers like the commerce clause, but there are also implied powers needed to carry out the listed powers 
2. Opinion Structure 
a. Is the power to create Bank of US within the scope of authority given to Congress in the Constitution? 
i. Held that congress has the power to create the bank 
b. Is Maryland law taxing Bank of US constitutional? 
i. Held Maryland did not have the power to tax the bank 
3. Reasoning for holding congress can create the bank of US 
a. First looked at the first congress and history of the Bank of US being created to determine if it was within congress’s power 
i. The first congress created a national bank – congress past practice 
b. Nature of state and federal power, both come from the people 
c. Congress has both express and implied powers that are means to the end of the express powers (express = tax, implied = create bank) 
i. Implied powers are limited by the necessary and proper clause 
· Must show congress acting within an express power and means implied 
· The Necessary and Proper Clause: Art 1. §8 Cl. 18 – The Congress shall have Power . . . “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”
ii. Congress can do what’s “necessary & proper” to fulfil its implied powers 
4. Reasoning for holding State cannot tax Bank of US 
a. The power to destroy is incompatible with the power to preserve and the power to tax is the power to destroy 
b. The federal government is the supreme law of the land so the state government cannot tax a federal bank (supremacy clause) 
c. Leaves the decision of the state’s power to the political process (voting) 
E. Defining “the Commerce Power” 
1. Art I, §8, Cl. 3: 
a. The Congress shall have power . . . “To regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.” 
2. Prre-1890’s” broad Definition of “the Commerce Power”
a. Gibbons v. Ogdon
i. Marshall upholds law claimed to encroach on state monopoly for steamboat operators stating that steamboats cross state lines 
· Commerce includes navigation and other things than just trade, and may even include things within states 
ii. “But it has been urged with great earnestness that, although the power of Congress to regulate commerce with foreign nations and among the several states be coextensive with the subject itself, and have no other limits than are prescribed in the Constitution, yet the states may severally exercise the same power within their respective jurisdictions. In support of this argument, it is said that they possessed it as an inseparable attribute of sovereignty before the formation of the Constitution, and still retain it, except so far as they have surrendered it by that instrument; that this principle results from the nature of the government, and is secured by the 10th Amendment; that an affirmative grant of power is not exclusive, unless in its own nature it be such that the continued exercise of it by the former possessor is inconsistent with the grant, and that this is not of that description.” 
3. 1890’s-1937: A Limited Commerce Power 
a. E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry) 
b. Carter Coal: striking down federal law (labor standards and price regulation in coal mining industry) 
c. Shreveport Rate Cases: upholding federal law (limiting rates charged for out-of-state lines in railroad industry) – no dispute that Congress can regulate railways
d. Schechter Poultry: striking down federal law (prohibiting child labor, min wage, max hours, labor standards in poultry industry) 
e. Hammer v. Dagenhadt: striking down federal law (prohibiting sale of products produced by child labor) 
f. Champion v. Ames: upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets) 
g. FDR’s “Court Packing” plan – end of the “Lochner era” narrow interpretation of the commerce clause 
4. 1937-1995: Very Broad Federal Commerce Power 
a. NLRB v. Jones & Laughlin 
i. Congress has constitutional power under commerce clause to pass national labor relations act 
ii. Still good law, overruling a case from the Lochner era 
b. Post-1937 (post-NLRB v. Jones & Laughlin) Deferential Standard of Review 
i. Whether Congress has rational basis to conclude that activity considered in the aggregate has a “substantial effect on interstate commerce,” see Wickard v. Filburn – deferential to congress 
c. US v. Darby 
i. Fair Labor Standards Act – Holms approach becomes the law 
· It is not the court’s function to probe the purpose of congress- deferential 
ii. Congress has constitutional power under commerce clause to pass fair labor standards act 
d. Wickard v. Filburn 
i. Congress has constitutional power under commerce clause to regulate home-grown and home-consumed wheat 
ii. Defines “commerce among the states” to include: 
· Home-consumed products that compete with interstate commerce 
· Including home-gown and home-consumed wheat 
· Congress can regulate intrastate (within state) activities that individually have small effect on interstate commerce if congress has a rational basis to conclude that cumulative “substantial effect” on interstate commerce [in the aggregate] regardless if it is direct or indirect (in/direct test no more) 
· Aggregate: whether congress has a rational basis to conclude that activity considered in the aggregate has a substantial effect on interstate commerce 
· Commerce isn’t limited to buying and selling, but includes manufacturing 
e. Civil Rights Cases 
i. One would think that the Civil Rights Acts would be assed under the 14th Amendment (DP, EP, or P&I) clauses, but it was struck down by Cl. 5 
· 14th Amendment §5 Enforcement Clause 
· “The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.” 
· So, ultimately passed under Congress’s Commerce power 
ii. Heart of Atlanta Motel v. US 
· Congress has constitutional power under commerce clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel – Title II of civil rights act of 1964 
· The court was presented with a lot of evidence that the burden on blacks from this kind of discrimination has both a qualitative and quantitative effect on interstate travel 
· Affects experience on cross-country travel and makes less travel 
· Court applies a precedential approach, interpreting the power broadly 
· The court explains that if Congress has the power to regulate, the motive behind the regulation doesn’t matter, so long as there is an effect on interstate commerce and the action is a reasonable means to regulate 
iii. Katzenbach v. McClung 
· Congress has constitutional power under commerce clause to prohibit race discrim. by privately-owned restaurant where substantial portion of food served moved in interstate commerce – Title II of Civil Rights Act of 1964
· It is not whether there is an actual effect on interstate commerce, but whether congress had a rational basis for determining that the activity was within the power of the congress to regulate and reasonable basis to do so 
· The activities, that are outside the reach of Congress, are those that happen within the state and don’t affect any states outside the state 
· Looked to stare decisis – Wickard – to determine economic and aggregate 
iv. Hodel v. Indiana 
· Held that there was no rational basis for a congressional finding that the regulated activity affects interstate commerce; there was no reasonable connection between the regulatory means selected and the asserted ends 
· Government action regarding a strip mall
v. Rehnquist companion case- minority view 
· Thinks it should be substantial effect, not just any effect 
f. Criminal Laws 
i. Perez v. US 
· Consumer protection act against loan sharking 
· Held it was within congress’s commerce power 
5. 1995-Presesnt: Narrowed Federal Commerce Power 
a. Current Analysis for Commerce Power
i. Three Categories of Activity the Congress May Regulate: 
· Categories #1 & 2
· The use of the channels of interstate commerce 
· Instrumentalities of and persons or things in interstate commerce 
· Category #3: 
· Local (intrastate) activity that affects interstate commerce 
ii. Considerations for Scope of Congress’ Commerce Power to Regulate Economic Local Activity 
· Whether Congress has rational basis to conclude that the economic activity taken cumulatively has a “substantial effect on interstate commerce” 
iii. Considerations for Scope of Congress’s Commerce Power to Regulate Non-Economic Intrastate (Local) Activity 
· Factors in assessing whether a federal law substantially affects interstate commerce: 
· An essential part of larger regulation of economic activity 
· Includes an explicit jurisdictional element 
· Congressional findings may help but not determinative factor 
· Relies on reasoning linking the intrastate activity and interstate commerce that is too attenuated 
· These factors are not dispositive, they are just things to consider, and can consider more 
· (it is hard to predict which way the court will go on determining if economic)
iv. If the court deems the activity is economic, it gets the deferential Wickard analysis and will not be struck down, if it is deemed non-economic it is left to the far less deferential and judge empowering Lopez and Morrison analysis and may get struck down 
b. US v. Lopez
i. Congress does not have the power under the commerce clause to pass Gun Free School Zone Act (category #3)
ii. Federalism, trying to keep the court from being too tyrannical 
iii. The court considers (Lopez/ Morrison Factors)
· This is a criminal statute that has nothing to do with interstate commerce 
· It is not about a larger regulation of an interstate activity, such as drugs being sold across state lines 
· It is not regulating sales, or a commercial transaction, just possession 
· Lacks a jurisdictional element, the law does not require the gun must travel through interstate commerce 
· The effect on interstate commerce that a bring a gun to school is not disputed, however the link from the activity being regulated and the effect on commerce is too far removed – too many inferences 
· There was no congressional hearing, though not determinative factor 
iv. The cost of crime argument by the government 
· The court has a problem with this theory, because it leads to a slippery slope and it would be difficult to perceive any limitation on federal power 
· Relying on this argument would leave nothing to the states 
v. Critique of dissenters this is that it’s similar to the Lochner era court 
vi. Thomas Concurrence: wants to get rid of the Wickard effects test and doesn’t like the aggregate principle 
vii. Kennedy/ O’Connor Concurrence: concerned about repetition of Lochner 
viii. Stevens Disses: guns are part of commerce and we have broad power 
ix. Souter Dissent: thinks only Wickard should apply- deferential
c. US v. Morrison 
i. Congress does not have the power under the commerce clause to pass the Violence Against Women Act  
ii. The issue is not whether the activity has an effect on interstate commerce, but rather whether congress has the power to regulate this activity 
· There is no question violence against women affects interstate travel, but it is not the type of activity congress has the power to regulate 
iii. Applies the factors defined in Lopez
· Here although there was extensive legislative finding showing a factual record that it had an effect on commerce, that was not dispositive and the court still struck down the law 
· The reasoning, like in Lopez, was too attenuated; similar to the cost crime analysis where it required too many inferences 
iv. Dissent: parallels the Lopez dissent, and says this is much more like Heart of Atlanta, and if it can regulate that it can regulate this 
d. Gonzales v. Raich 
i. Congress does have the power under the commerce clause to prohibit intrastate manufacture and possession of marijuana for medical purposes legal under state law 
ii. To get to the Wickard standard, you must show the activity is economic
· Current Doctrine says “economic” refers to “the production, distribution, and consumption of commodities” see Raich 
iii. Test for Wickard standard: 
· Is the activity economic? 
· Yes, marijuana manufacturing and possession is economic 
· If yes, does the activity substantially affect interstate commerce? 
· The court held that is does because, although a single possession may be trivial, in the aggregate it affects interstate commerce  
· If yes, does the government have a rational basis for regulating the activity? 
· Yes, regulating home-growing and home-consumption is rationally related to the purpose, like home-grown wheat 
iv. Scalia Concurrence: says it should be necessary and proper clause that gives Congress an implied power, like in McCulloh; critique of his flip flop based on policy preferences (gun control v. drug control) 
v. Difference from Lopez and Morrison because here it is an individual application, whereas they were challenging the entire statutory scheme 
e. Economic v. Non-Economic Activity 
i. Economic Activity 
· Raich
· Wickard
· Heart of Atlanta 
· McClung
ii. Non-economic Activity 
· Lopez 
· Morrison 
F. Assessing Constitutionality of Federal Law 
1. 10th Amendment: “The powers not delegated to the US by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.” 
a. Congress only has powers conferred to it, other are left to the states or people 
b. Is the 10th Amendment simply a reminder that federal government cannot exercise powers not granted by the constitution? OR 
i. Gibbons v. Ogdon – no 10th amend analysis but under this view 
c. Is 10th amendment a judicially enforceable limitation on federal government that reserved certain powers for states (state sovereignty)?
i. This is the current majority rule 
2. National League of Cities v. Usery 
a. Congress does not have constitutional power because limited by the 10th amendment to regulate activities of states as public employers (“states as states”) – 1974 amendments to fair labor standards act
3. Garcia v. San Antonio Transit 
a. Congress does not have constitutional power (not limited by 10th amendment) to regulate activities of states as public employers – minimum wage and overtime provisions of fair labor standards act 
b. Overrules National League of Cities – don’t use this analysis on the exam
c. Does the 10th amendment limit congress’s power? 
i. No, the political process limits Congress’s commerce power- it should be the voters that make this decision 
ii. 10th amendment does not prohibit federal law setting minimum wage and maximum hours for state employees 
4. NY v. US 
a. 10th amendment and federalism principles prohibit “take title provision” of law-level radioactive waste policy amendments act; congress cannot “commandeer” legislative process of the states 
b. federal government cannot make the state legislatures do something 
5. Printz v. US 
a. 10th amendment and federalism principles prohibit congress from commandeering state and local law enforcement officers to conduct background checks on handgun purchasers to implement Brady Handgun Act
b. Problem with this law is it commandeers state officials to enforce federal law 
6. Reno v. Condon 
a. 10th amendment and federalism principles do not limit congress’s authority under the commerce clause to pass driver’s privacy protection act regulating disclosure of personal information in state DMV records 
b. The court holds there is no commandeering here, because applies equally to both state actors and civilian (private) actors 
7. Current 10th Amendment Interpretation 
a. Garcia; NY v. US; Printz; Reno v. Condon 
b. Federal government cannot “commandeer” states to enact or to administer federal program 
c. How do you assess whether an act of congress commandeers? 
i. Does the law ask the state government to pass a certain law to conform with federal law? 
ii. Does the law ask the state government actors to do something? 
iii. Does the law apply to both state actors and private actors? 
· If so, probably not commandeering (Reno) 
VII. Scope of the Federal Executive Power 
A. Separation of Powers 
1. Not mentioned in the Constitution, so it comes from the structure of the constitution itself, how the branches are separated into articles 
2. Art. II §1, Cl. 1 – Executive Power “Vesting” Clause 
a. “The executive Power shall be vested in a President of the US. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows” 
3. Art I §1 – Legislative Power “Vesting” Clause 
a. “All legislative Power herein granted shall be vested in a Congress of the US which shall consist of a Senate and House of Representatives.”
4. Art II §2, Cl. 1 – Commander in Chief Clause 
a. “The President shall be Commander in Chief of the Army and Navy of the US, and of the Militia of the several States, when called into actual Service of the US; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any subject relating to the Duties of their respective Officers, and he shall have Power to grant Reprieves and Pardons for Offenses against the US, except in Case of Impeachment.” 
5. Art II §3 – Take Care Clause 
a. “He Shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; . . . he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the US.” 
B. Youngstown v. Sawyer 
1. Holding president Truman’s executive takeover of steel mills was unconstitutional 
2. Justice Jackson’s opinion is the current rule, although it was not the majority in this case; the 3-zone analysis 
a. Explained because there was a difference in the working of the vesting clause for executive and legislative branches, the president has a broader power 
C. Prevailing Theoretical Approach to Assessing Presidential Action 
1. Justice Jackson’s 3-Zone Analysis 
a. Zone 1: when the president acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that congress can delegate 
i. Burden of persuasion would rest heavily on whoever is attacking the action 
b. [bookmark: _GoBack]Zone 2: when the President acts in absence of either a congressional grant or denial of authority, he can only rely upon his own independent powers, but there is zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain. 
i. When Congress should have acted, but didn’t President may take matters into his own hands 
ii. Absence of congress approval or disapproval, so congress has not spoken on the matter 
c. Zone 3: when the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional power, minus any constitutional power of Congress over the matter. 
i. When congress has made a definite action that it disapproves the President’s action, if the President acts, it is then unconstitutional 
ii. Scrutinized with caution 
VIII. Grading 
A. ANSWER FORMAT:
1. ISSUES 
a. “the issue is…”
2. RULES 
a. “as a rule…” “as a general rule,” “the majority rule…” “the rule from______” “in law, the court has ruled…”
3. ANALYSIS 
a. “here” “in this case” “In the matter at hand”
b. For going in a different direction:
i. “on the other hand” “Alternatively”
c. Emphasize additional facts:
i. “in addition…” “Moreover…”
4. CONCLUSION
a. “In my view…” “for the reasons discussed above…” “accordingly…” “because (important rationale” the court shoud…”
B. SAMPLE SCORE MATRIX
1. Maximum Points (30)
2. Law (15 pts)
a. Accurately states applicable law, lists all elements/factors if relevant
b. Includes applicable law, some vagueness
c. Has some of the applicable law, incomplete or not well stated
d. Inaccurate law, elements missing
3. Analysis (10 pts)
a. Thoroughly uses facts, shows application, very good depth of analysis
b. Uses some facts, shows some application, good depth of analysis
c. Limited use of facts, application is conclusory
d. Poor use of facts, not well-connected to legal rules, more recitation than analysis
4. Additional Considerations (5 pts)
a. Answer well organized, uses answer format well
b. Demonstrates understanding of theory underlying legal rules
c. Addresses counterarguments
d. Presents novel/creative argument or use of facts
C. MCQ
image1.png
liams Diaeram #2i MicrosoftWord,

4
e it

nEE.

vew

Normal +Ariall + AralBlack

Insert

=0

Fomat Tods Table

@ @ Favortes -

-2 - B 7 u[Ef

Window

Heb  Adobe POF

Acrobat Comments

Go~ | ]| D:\Willams Disgram #2.oc

DEESE SRY RIS o o QFOFEH BT «%

Type 2 question for help

x

Liberty

Power

Government

Billof Rights (1" 10%
Ammdments®

5° Amandmment Doa Brossss
(Clase nctudes 2 non-tacual

Sl prassion somport)

5* Amandment Takngs
Clauss

fop——

At 3, Sec. 2 Brivileges & Enmmuniies Claas:
sies oot of-Aates from discriminstion

14° Amend Brivileges & lnmuniies Class:

ptags allitizns” (varylimited st of sigts
SEnainal cizamibip

[ ——y —
14% Amsadimens Dys Proces Class
14* Amendment Equal Protection Clause.
SommsaClams (.1 5ee.10)

vincorporatad o pplytothe states heough the 14°
Amandonest Dua Procass Clavss

n1

ol 1

REC TRK EXT OWR

ox

Micosof.





image2.png
Type of Level of Standard of
Classification Review Review
(that is basis for (that classification | (classifications used
difference in is subject to) by government must
treatment) be...)
Suspect Strict Scrutiny | narrowly tailo_red to
Classification serve compelling
government interest
Quasi-Suspect |Intermediate |substantially related
- - . to important
Classification Scrutiny government interest
Non-Suspect Rational Basis | rationally related to
Classification |Review egifimate

government interest





