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Constitutional Background 

1) Our Many Constitutions
a) 1st - Articles of Confederation (1781)
i) Each state with 1 vote
ii) Unanimous consent required
iii) No separate executive
b) 2nd - Federal Constitution (1788)
i) Increased the power of the Nat’l Government
c) 3rd - Constitution of the Confederate States (1861)
i) Modeled after the Federal Constitution
ii) Significant difference in states' rights
2) Theories of Interpretation
a) Textualism – courts discover meaning from text and structure only (dictionaries, linguistic usage, logical structure)
i) Two Types
(1) Strict (clause-bound) 
(2) Broad (non clause-bound) – look at the language and read between the lines
ii) Problem: few provisions in the Constitution are simple.  Most clauses are vague and require consulting other sources.  This theory can produce results that are absurd or illogical or contrary to social or moral values
b) Originalism – look to text and where text is unclear, to the original intent of the Framers (look at historical context too)
i) Problems: who are the Framers?  The 75 delegates at the Constitutional Convention, or the hundreds of delegates at the various State ratifying conventions; not a representation of the people of today since the Framers were white, protestant, rich men
c) Dynamic/Living Document/Non-Originalism – look to text and intent, but not limited to these sources.  Judges may interpret in light of all potentially relevant sources, including history and tradition, logic, natural law, moral philosophy, political theory, and social policy, involves broad discretion.
i) Problem: Judicial review is vulnerable to illegitimacy if text or intent is not considered.  Can be dangerous to individual liberties because judge may choose to ignore text and intent and reduce those liberties
d) Non-Interpretivism (natural law) – supplying content based external values and conventional morality
i) Problem: outcomes are hard to predict

Judicial Review & Supremacy 

1) Marbury v Madison (1803)
a)  Republicans swept the elections of 1800 and would be taking control of Congress and Presidency so outgoing Federalist Adams wanted to secure the judiciary: he appointed John Marshall Chief Justice, adopted the “Midnight Judges Act” which created 16 new federal circuit court judges, he immediately filled the positions, reduced the number of Supreme Court justices from 6 to 5 in a blatant attempt to block Jefferson from appointing a Justice and lastly, the Federalists controlled Congress approved the Organic Act of the District of Columbia which authorized President Adams to name as many justices of the peace for DC as he shall think expedient – he named 42, one of which was William Marbury
i) Players: Marbury – appointed Justice of the peace by President John Adams, James Madison – Secretary of State under President Thomas Jefferson, John Marshall –current Chief Justice of USSC
ii) Procedure: Marbury sued the Secretary of State Madison for failing to deliver his commission as justice of the peace in the Supreme Court, in accordance with Section 13 of the Judiciary Act of 1789
iii) Judicial Act of 1789 (first act of the first Congress) - in addition to appellate jurisdiction, USSC also has power to issue Writs of Mandamus 
iv) Art III Section 2 limits power of USSC – 4 categories of original jx that involve sovereignty
v) Issues
(1) Has the Applicant a right to the commission -> YES
(a) 1st – the nomination: Art II, Sect 2 Pres shall nominate (discretionary)
(b) 2nd – the appointment: by and with the A&C of Senate (discretionary)
(c) 3rd – the commission: ministerial act=duty to perform (mandatory)
(2) If he has a right and the right has been violated, is there a remedy -> YES
(a) rights with legal remedies – specified by positive law or C/L
(b) political rights – certain grievances can never be heard by a ct (political questions without legal remedies)
(c) Marshall distinguishes by the nature of the act, and delivering the commission is ministerial
(3) If there is a remedy, is it a mandamus issuing from this court -> NO
(a) writ of mandamus – an order issued to a lower court or government official commanding him to do a particular act, includes president
(b) Marbury sued in USSC because authorized by the Judicial Act of 1789
(a) Conflict between Original Jx of Con and Judicial Act
(i) The Judiciary Act of 1789 gave the SC the right to issue a writ of mandamus in original jurisdiction, but this conflicted with Article III § 2 of the Constitution that reserved the right to issue a writ only in cases of appellate J
(ii) Essentially, the Judiciary Act gave the SC the right to issue a writ in cases of original J, a right the SC did not previously have
(4) Under modern Court’s practice, constitutional issue should never have been addressed
(a) Marshall interpreted the Exceptions Clause to allow Congress to remove cases entirely from the Court’s appellate jx, but it does not permit cases to be moved from the appellate to the original jx categories
(b) Since this is what Section 13 was doing, Court held statute unconstitutional and dismissed Marbury’s suit for lack of jurisdiction
(5) Established the principle that the federal judiciary may review the constitutionality of acts of Congress
2) Original Jx – Supreme Court is the only court established by the Constitution 
a) Only cases USSC MUST hear in the first instance are State v State
b) Others – ambassadors, public ministers, counsel USSC can refer to lower courts
c) Congress has power over SC’s appellate Jx, but not it’s original (but it can adjust the present limitations of original J)
3) Cooper v Aaron
b) Summary: Arkansas officials argue that the state did not have to submit to the SC’s interpretation of Brown v Board of Education, which outlawed school segregation based on race. The Board sought a postponement of the desegregation plan. 
a) Held:
i) Art. VI § 2: Supremacy Clause makes the constitution and laws "the fundamental and paramount law of the nation" 
(1) The Supremacy Clause applies in the State of AR
(2) All state and municipal officials take oath to uphold it
ii) Since “it is emphatically the province and duty of the judicial department to say what the law is", “the interpretation of the 14th A enunciated by this Court in Brown is the supreme law of the land” 
iii) Decision in Brown cannot be “nullified” by a state – no state may “war against the Constitution”
4) Justiciability 
a) Overview
i) Limits the power of the SC to cases or controversies.  Federal courts do not have a roving commission to police the constitution. Anything beyond a case or controversy exceeds Art. III. 
ii) Art. III, §1 vests the judicial power
(1) in a Supreme Court
(2) in inferior courts established by Congress
iii) Art. III, §2 describes the judicial power
(1) "The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States … to Controversies to which the United States shall be a Party …”
b) Justiciability doctrines
i) Advisory Opinions (not okay in federal courts): Without a live “case or controversy” before it, and the ability to render a final judgment affecting the parties’ rights, any decision made by a federal court is nothing more than advice to the parties.  Some state courts have the power to do this, but not Article III courts.
ii) Ripeness – a questions of timing 
(1) A case brought before the plaintiff has actually been injured is “unripe” (premature) because: 
(a) the injury may never occur; hence judicial intervention would have been unnecessary; or
(b) future facts may shape the nature or scope of injury, affecting resolution of the case
(2) Ripe if (obviously) after the injury occurs, OR before injury occurs:
(a) Must be credible risk of injury (enforcement)
(i) Fair certainty that a case or controversy will emerge
(ii) Past history can be probative
(b) Facts must be sufficiently concrete
(i) If later facts could affect resolution, should wait
(ii) If facts are unlikely to change – and important rights are at stake – pre-enforcement challenge is ok
(iii) This is a “prudential ripeness” rule
(3) Susan B Anthony List v Driehaus 
(a) Summary – Ohio law that criminalized certain false statements made during the course of a political campaign. Claim the OH statute violates their First Amendment right to lie. Ripeness issue because they haven’t been prosecuted for making a false statement yet, but SBA plans to in connection with future elections. 
(b) Held – ripe 
(i) Injury: The fact that the law is on the books may chill P’s freedom of expression, and P is injured every moment the court waits to decide the issue  
(ii) Balance benefits of waiting v costs of waiting 
(iii) Injury will occur:
1. Present intention to engage in banned action
2. Credible threat of enforcement (past behavior by state is probative) 
iii) Mootness: A case must remain “live” at all stages of litigation (from complaint through final appeal).  If the injury abates (e.g., time is over), then decision by a court is merely advice.
(1) Exception 1: “capable of repetition (for THAT P) yet evading review” (right to an abortion: can be repeated but will almost always evade review)
(2) Exception 2: P can still bring the case even if D voluntarily ceases the harm   
iv) Political Questions: Not all constitutional questions are appropriate for judicial resolution.  Sometimes the constitution vests final decision making authority in one of the political branches (e.g., pardons, impeachments).
(1) Rule: A federal court lacks jurisdiction over a constitutional question if:
(a) it is not susceptible of legal resolution because it involves the exercise of political discretion; or 
(b) the constitution commits the question to the discretion of one of the political branches 
(2) Distinguish between 
(a) Political cases like election disputes (justiciable) 
(b) Political questions like impeachment (non-justiciable) 
(3) Nixon v US (1993) – suit brought by US district judge Walter Nixon after he was impeached by the House, convicted by the Senate, and removed from office; Nixon objected that the procedure followed by the Senate was unconstitutional because he was tried by a Senate committee rather than the full Senate, then the transcript was read to the Senate, who then voted to convict; impeachment clause (Art I Sect 3 Cl 6): Senate shall have the sole power to try all impeachments
(a) Elements analysis: (a) Senate has the power, (b) it is the sole power and this final/authoritative 
(b) Held: Senate has the right to decide how to try impeachments. Courts cannot review the Senate’s method of adjudication 
v) Constitutional Avoidance: The SC has adopted several “prudential rules of self restraint” to avoid the unnecessary use of judicial review. Prudential rules (self-restraint): Exercise power of judicial review only as a last resort
(1) Sequence of adjudication in a case
(a) Decide state issues 1st [Siler doctrine]
(b) Decide federal statutory issues 2nd (Congress can pass a new statute, making a decision on a statute less binding than one on the C)
(c) Decide federal constitutional questions last
(2) Construe statutes as to render them constitutional 
(a) Decide cases on narrowest grounds
(b) Decide cases only if brought by persons whose rights are violated, not by interlopers
vi) Standing: refers to the capacity of the litigants and whether they have the requisite stake in the outcome of the litigation to make them vigorous advocates for their claim or defense (per the adversarial nature of our judicial process).  Without rights on the line or concrete facts to adjudicate, a court does nothing more than render an advisory opinion
(1) Elements (first 3 are Article III “irreducible minimums”, last is self-imposed by SC):
(a) Discrete (unique/localized to the Ps) and Palpable (real) injury 
(b) Caused by Defendant's (alleged) illegal action
(c) Remediable by Court – Court must be able to fashion a remedy that will alleviate plaintiff’s injury (otherwise a ruling is tantamount to rendering an advisory opinion)
(d) Plaintiff's personal rights at stake 
(i) Plaintiff must allege the violation of a right that is personal to her (or someone close to her like kids, doctor-patient, atty-client), otherwise it is Jus Tertii (third-person) standing 
(ii) Policy basis: more vigorous proponent of right = better advocate
(iii) Not Art. III requirement, so Court can craft exceptions for countervailing policy reasons
(2) Clapper v Amnesty
(a) Summary: The Foreign Intelligence Surveillance Act of 1978 (FISA) authorized the United States government to conduct surveillance on non-U.S. citizens that were outside the U.S. Amnesty International USA, et al. (plaintiffs) are lawyers, journalists, and human rights researchers, who do work that often has them communicating with individuals abroad that the plaintiffs claimed are likely to be subject to surveillance under FISA. The plaintiffs claim that NSA surveillance (w/o warrant) violates 1st and 4th amendments. Judicially cognizable “injury in fact” required. 
(b) Held: injuries are too speculative and too conjectural
(c) Elements analysis (just discrete and causation reviews in this case):
(i) Discrete (unique/localized to the Ps) and Palpable (real) injury 
1. Fear that communications are surveilled
2. Inability to perform their jobs
3. Extraordinary precaution
(ii) Causation: injury must have been caused by D’s (allegedly) illegal actions
1.  P’s injury it must be “fairly traceable to the [unlawful] Government conduct”
2. Injury not traceable to Defendant’s Illegal Actions 
a. Precautions cannot be traced to NSA
b. “plaintiffs do not face a threat of certainly impending interception”
i. Mere existence of challenged program is insufficient
ii. Fear alone is not an injury in fact
(3) Special Problem of Legislative Standing
(a) Legislative Power nullified
(i) Executive refuses to implement law (INS v. Chadha)
(ii) If certain powers are negated (Coleman v. Miller)
(b) Legislative Power diluted
(i) usually insufficiently concrete injury (Raines v. Byrd)
(c) Additional concern for US Congress
(i) Separation of Powers
(d) Hollingsworth v Perry
(i) Proposition 8 – constitutional amendment that prohibited same-sex marriage
1. Upheld by Cal SC in state con law claim
2. Invalidated by DC (equal pro/due process)
3. State defendants decline to appeal (they probably agreed with Ps and did not want to overturn DC’s opinion) 
4. Certification by 9th Cir.  Cal SC  9th Cir., which rules that law is unconstitutional 
5. SC rules that initiative sponsors did not have standing
(ii) Standing of Initiative Sponsors
1. Injury in fact – time, effort, energy, money lost because AG/Governor decided not to defend the lawsuit 
2. Is their injury particularized or generalized? It was a generalized injury (not discrete) that they shared with everyone else. Better redressed through the political process.
3. Thus, they did not have standing. 
(iii) Rule: a private party does NOT have standing in federal court to defend the constitutionality of a state law if the responsible state officials fail to do so. 

Federal Powers
1) Overview
a) Federal: limited, specified, “enumerated powers” (17 listed in Art I, § 8)
b) Federal v States – US Constitution gives no power to the States, only recognizes their existence and protects them.  
i) Pre-existing State legislative power (from State constitutions) unlimited, except by Art 1 Sect 10, state governments have general powers
ii) Federal power is limited and states power is general  presumption in favor of States
iii) Effect of Federal Power on State powers: where enumerated, fed power is supreme; if in excess of enumerated powers, it is void
iv) State action may not impede valid constitutional exercises of power by the Federal government
c) Doctrine of Enumerated Powers
i) Fed government can only exercise the powers granted to it
ii) Read delegated powers broadly
iii) Read non-delegated powers narrowly
d) Doctrine of Implied Powers
i) Textual support for doctrine = Necessary and Proper Clause (Art. I, § 8, ¶ 18): 
ii) Theoretical support for the doctrine: fed government is supreme within the sphere of power, no exclusion of implied powers
2) McCulloch v Maryland (1819)
a) Summary: MD wants to collect taxes on federal currency from the US Bank in Baltimore. If Congress’s creation of the bank of the US was constitutional, the bank is an exercise of sovereignty and MD can’t tax it. If creating the bank is unconstitutional, MD can tax it.  
b) Held 
i) If Congress believes that the bank is N&P, the SC will defer to Congress’s opinion. 
ii) Marshall’s Test (Rational Basis Test)
(1) ENDS must be enumerated
(2) MEANS must be “plainly adapted” (reasonable) and cannot violate a prohibition in the constitution. 
c) Separation of powers: Congress decides if law is necessary and proper through hearings because if it were up to the courts, courts would be usurping a legislative power 
d) Marshall used all four theories of Interpretation
i) Textualism – N&P clause has flexible meaning structure supports broad scope
ii) Originalism – Failure of Articles, avoid embarrassment where states have power over federal government. 
iii) Dynamic (living constitution) – Early practice (1st bank); plus Constitution is "intended to endure for ages to come [and] be adapted to the various crises of human affairs"
iv) Non-interpretation – Theoretical justification for broad federal power

Commerce Power
1) General 
a) Art. I, § 8, cl. 3:  "The Congress shall have Power … To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes."
b) Three types: foreign, interstate, Indian commerce
c) Need to define regulate, commerce, and among. Following definitions by Marshall’s opinion:
i) Among = interstate which includes: transfer between the states; even if within states, broader picture probably impacts other states, not within a particular state that does not affect other states
ii) Commerce = navigation (Marshall uses 3 theories of interpretation to arrive at this conclusion: textualist, originalist, and dynamic)
iii) Regulate = “this power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent”
2) Gibbons v Odgen
a) Summary: NY law grants exclusive franchise to Ogden to conduct ferry business between NY-NJ. Federal law grants franchise to Gibbons to engage in “coasting trade”. These conflict. 
b) Held: 
i) Ogden’s NY license only gives way if the US license is constitutional due to preemption of the Supremacy Clause (Art. VI, § 2). 
ii) The entire trip (from shore to shore) is inter-state commerce, and this includes portions of the trip that are intra-state 
iii) Marshall rejects “strict interpretation” because it would go against the normal meaning of the words and what the framers probably intended
iv) The power to “regulate”: “this power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent”
3) Era of Dual Federalism (1880s – 1936/7)
a) General
i) Congress has certain powers, AND congress can’t invade state powers as a separate constitutional construct 
ii) Every piece of federal law that came to the SC was struck down as violating the 10th Amendment. This changed at the end of this era (see US v Darby)
iii) Narrow interpretation of three operative terms if the commerce clause
iv) Two theories used to eliminate government interference:
(1) Dual Federalism – matters that the federal government could not regulate because it invaded state rights, and only the states could regulate it
(2) Economic Substantive Due Process – if states could not regulate the matter, the federal government was also prohibited from regulating it because it would violate an individual’s substantive DP rights 
b) Hammer v Dagenhart (1918)
i) Summary: federal regulation prohibited manufactured goods produced by child labor 
ii) Held: can’t regulate manufacture because it is local in character 
(1) Strict textualist interpretation – the commerce must be touching both states at the same time for Congress to have the power to regulate it. 
(2) Regulating v prohibiting
(a) prohibition upheld only where goods themselves are harmful (e.g., lottery tickets)
(b) here, the goods themselves are not harmful 
(c) Congress isn’t prohibiting an inherently dangerous good, they are regulating goods that aren’t inherently harmful. This is unconstitutional. 
(3) Reliance on the 10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people”
(a) Reaffirms the doctrine of enumerated powers
(b) Act violates two constitutional issues 
(i) “It not only transcends the authority delegated to Congress over commerce, (commerce clause)
(ii) “But also exerts a power as to a purely local matter to which the federal authority does not extend.” (10th Amendment). 
(c) Not really 2 violations: 10 A really only restates the doctrine of enumerated powers, therefore only 1 violation = exceeds Congress’s power/ infringes States power
iii) Hammer overturns Gibbons, removes power of Congress to regulate Commerce in this way
c) US v Darby (1941)
i) Summary: Fair Labor Standards Act of 1938 establishes minimum wage so families can support and engage in economy. 
ii) Held: Act is constitutional 
(1) Part 1: Prohibits interstate shipment if goods don’t meet FLSA standards. A prohibition IS a regulation, and thus IS within Congress’s commerce power. Congress’s motive was irrelevant 
(2) Part 2: Prohibits the manufacture of non-FLSA-compliant goods for interstate market. Congress’ power extends to intrastate activities that affect interstate commerce (direct contradiction of Dagenhart). 
(3) RULE: Congress can regulate any local activity that has, or could have, a substantial effect on interstate commerce (indirect)
(4) 10th A doesn’t stand as an independent limit on Conress’s power
iii) Overturns the entire era of dual federalism
d) Wickard v Filburn (1942)
i) Summary: Agricultural Adjustment Act of 1938 – limited production to stabilize prices. Not just production for interstate shipment, but also production for home consumption. Filburn produces his own wheat supply, but by doing this he is increasing the supply and lowering prices. 
ii) Held
(1) Congress may regulate local activity if that activity exerts a substantial economic effect on interstate commerce.
(2) It does not matter that Filburn himself only exerts a small impact on the wheat market. When taken together with all the other farmers similarly situated, Filburn’s activity has a substantial economic effect on interstate commerce. 
4) Civil Rights 
a) Background
i) Congress passes 13th A in 1865 (struck down) then 14th A in in 1868 to regulate civil rights 
ii) SC held that Congress didn’t have the power to regulate civil rights. 
iii) Federal protection of civil rights lay dormant for 80 years, until the 1960s civil rights movement
iv) 1964 Civil Rights Act Congress uses the Commerce clause to regulate civil rights
b) Katzenbach v McClung
i) Summary: restaurant buys goods in interstate commerce. Can Congress regulate civil rights and require businesses to serve blacks?
ii) Held – yes 
(1) Cong’ findings: “restaurants which receive from out of state a substantial portion of food served impose commercial burdens of national magnitude”
(2) Restaurant spending by minorities (on food in IC) is diminished as a result of discrimination 
(3) It has a close connection to interstate commerce
(4) Discrimination is an artificial restriction on the market

Modern Commerce Clause 

1) Shift from New Deal, return to Dual Federalism now called New Federalism
2) US v Lopez (1995)
a) Summary: Gun-Free School Zones Act of 1990. D brought a gun to school and is prosecuted under this act. D claims Congress doesn’t have the power to pass this law under the commerce clause. Gov’t argues guns lead to violent crime, people less likely to travel to areas with violent crime, guns affect education, education prepares students to enter economy;
b) Held – unconstitutional
i) Congress does not have the power, this is not a regulation of interstate commerce
(1) Restricts Congress in its exercise of commerce power
(2) Redraws line between interstate and intrastate
ii) No jurisdictional element, just carrying is not an economic activity
iii) No congressional findings – Congress failed to include explicit findings that firearm possession had substantial effect on interstate commerce
iv) First time since 1936 that USSC invalidates an act of Congress
c) New (Old) Federalism 
i) Rehnquist doctrine: “Distinction between direct and indirect effects of intrastate transactions upon interstate commerce is “a fundamental one, essential to the maintenance of our constitutional system.”
ii) “Indirect” effects: anything other than IC per se (such as transport) should be amply supported by N&P clause, but will still be closely scrutinized by SC
3) Lopez Test. Congress’ power over IC extends to:
a) Channels of interstate commerce – highways, railroads, air routes, navigable waterways, telecom networks, the financial system (banking networks)? (IC directly implicated)
b) Instrumentalities of interstate commerce – trains, trucks, airlines, autos, stock markets, things or persons in interstate commerce (IC directly implicated)
c) Activities substantially affecting interstate commerce (IC may be indirectly implicated)
i) These are local activities w/ interstate effects
ii) Substantial Effects Test Options
(1) Jurisdictional element 
(a) Law requires a connection to interstate commerce
(2) Economic Activity
(a) In a national/global economy, all financial transactions
(b) Non-monetary activities with interstate effects:
(i) Gun use in criminal venture 
(ii) Impact on educational environment  national economy 
(3) Congressional finding or Court itself thinks that activity has substantial effect on commerce
4) US/Brzonkala v. Morrison (2000) – fails Lopez Test
a) Summary: Victim of gender violence sued private party & state under Violence Against Women Act VAWA. Claimed constitutional basis is Commerce Clause and 14th Amendment § 5 Enforcement Power. 
b) Held 
i) Application of test:
(1) Not a channel of IC
(2) Not an instrumentality of IC
(3) Local activity that substantially effects economic activity?
(a) Jurisdictional element: “whoever crosses state lines and assaults a woman” (theoretical example that would satisfy the jurisdictional element. NOT actually in the case)
(b) Economic activity – rape is not an economic activity
(c) Congressional finding that there is a substantial connection with economic activity.
(i) Copious and express congressional findings include 4 years of testimony showing effects on commerce
(ii) But SC here says congress’s findings are not binding. SC determines that sexual violence does not have a substantial effect on IC
5) National Federation of Independent Business v. Sebelius (2012) – Individual Mandate
a) Individual Mandate required uninsured persons to buy private insurance. 
b) Holdings:
i) lack of insurance (self-insur) is not commerce
(1) Manheim’s criticism: But assumption of risk is an economic act and it’s either person or insurance company that retains the risk
ii) lack of insurance is not related to commerce
(1) Manheim’s criticism: the ACA is IC, and lack of insurance destroys the program because uninsured premiums would rise thousands of dollars 
iii) power to regulate commerce does not include power to create commerce. Can only regulate a thing already in existence. can’t originate (bring into existence) the object of the power
(1) Manheim’s criticism: the power to regulate IC is the only enumerated power where Congress does not have the power to originate. This is suspect. 
6) Take Aways – Congress’s power to regulate commerce is limited yet again
a) Use Lopez Test (channels, instrumentalities, substantial effects)
b) Modified by Morrison (Congressional findings not sufficient by itself)
c) Further restricted by Sebelius
i) Activity not inactivity
ii) Power to regulate does not include the power to create

Tax and Spending Powers

1) Art I, § 8, ¶ 1: “The Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States; but all duties, imposts and excises shall be uniform throughout the United States”
a) Interpretation: Congress shall have the power to tax IN ORDER TO:
i) to pay the debts, and
ii) provide for the common defense and general welfare of the US (this is a restriction on spending, NOT an additional power)
(1) Cong may not regulate for the common defense or general welfare, but it MAY tax and spend for the common defense and general welfare
b) Cong defines general welfare. There must be a rational basis for the tax. The fact that the tax exists effectively means it was passed for the general welfare.
c) Congress can tax for the general welfare, but Congress can regulate only where it has enumerated powers
d) Cong’s power to tax and spend is not confined to the enumerated powers. Even though it can’t regulate every area, it can spend in every area and condition the spending on acceptance of certain terms. This is the process by which Congress influences behavior. 
e) Important to Distinguish Between:
i) measures designed to raise revenue, even if they have incidental regulatory effect 
ii) measures designed to regulate activity, even if they incidentally raise some revenue
iii) Congress cannot regulate via taxes, otherwise it would have power to “regulate” for the general welfare, which it does not
2) National Federation of Independent Business v. Sebelius (2012) – Individual Mandate
a) Summary: Congress lacks regulatory power (under CC) to mandate insurance. Is ACA constitutional under Cong’s tax and spend power?
b) Held – yes
i) Congress can tax non-compliance.
(1) The tax here is revenue-raising rather than a regulatory measure, which is proper under Congress’s taxing power. 
(2) Functional features making this a tax (vs. penalty)
(a) Collected by IRS (rather than by a regulatory agency)
(b) Lacks attributes of regulation or penalty
(i) Not punitive in amount (in fact, less than cost of insurance)
(ii) No negative legal consequences (beyond payment of $$)
(3) Rule: Congress may not directly regulate inactivity, but it may indirectly regulate inactivity by imposing a penalty (qua tax) on the inactivity, so long as the (tax) penalty for non-compliance is not a (regulatory) sanction for non-compliance but rather its principal purpose is to raise revenue. 
(4) Manheim is highly critical of each conclusion here
3) Analysis: Tax and Spend, and Unconstitutional Conditions Test 
a) Tax must be for general welfare (apply RB test). If not conditional on relinquishing a right, analysis over. Otherwise, continue:
b) Unconstitutional Conditions Test: If gov't benefit is conferred only upon relinquishment by recipient of a constitutional right, there must be a substantial relation between purpose of the grant and the condition imposed
i) Must be for the general welfare (Apply rational basis test, which was done in step 1)
ii) Conditions must be unambiguous
iii) Conditions must be sufficiently related to the grant’s purpose. [If the state is relinquishing a constitutional right in exchange for some discretionary government benefit (cannot be coercive)].
iv) Conditions cannot violate express constitutional provisions
4) South Dakota v Dole (1987) – Conditional Grants to States
a) Summary: federal funds for building highways were made conditional on SD raising its drinking age to 21. 
b) Held 
i) constitutional according to the limitations on taxing/spending power
ii) passes unconditional conditions test  
iii) drinking age is substantially related to highway funds:
(1) highway funds are for safe interstate travel
(2) drinking age restriction impacts interstate travel because teens drive to other states to get alcohol and then drink and drive 
5) National Federation of Independent Business v. Sebelius (2012) – Medicaid Expansion fails Unconditional Conditions Test
a) Summary 
i) Medicaid is an example of “cooperative federalism”: federal funding for state-administered program
ii) ACA requires states to increase Medicaid eligibility  
iii) voluntary on part of states, but states who opt out of Medicaid Expansion lose all federal Medicaid funding
b) Held – fails Unconstitutional Conditions Test 
i) Is there a substantial relation between federal $ and the condition imposed?
(1) if not, the condition is coercive (as if it were mandatory) and fails Unconstitutional Conditions Doctrine (Dole) 
ii) Unconstitutional conditions test analysis: 
(1) Congress can withhold additional funds, but not basic Medicaid funds, which are unrelated to the expansion. Coercive because it doesn’t give states a realistic choice
(2) SC is making the final policy decision because SC is determining if the legislation is coercive. Period of “new federalism” where SC is no longer deferring to Congress 

Tenth Amendment

1) Overview
a) “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people”
b) Original (1st) Use of 10th Amendment (Powers)
i) Reinforces notion of enumerated powers: within delegated powers, congress has plenary authority (including implied), but no other powers
ii) 10th Amend. states but a truism and adds nothing new (US v Darby)
iii) Congress passes a law regulating people in the states.  Due to supremacy clause, that law displaces inconsistent state law.
c) Newer (2nd) Use of 10th Amendment. From Dual and New Federalism. (Limits) 
i) Even where Congress has enumerated power, it cannot use that power to regulate states
ii) Focuses on limits – Congress may not use its enumerated powers to transgress the 10th A limit on federal power. This was overruled in Garcia. Now:
iii) Federal government cant regulate states as long as it is clear that it is doing so
2) Current Approach (“Version 3”) – revert to 10th A as a truism, not an affirmative bar on federal actions 
a) Garcia 
i) Rule: the federal government can impose compliance obligations on the states and treat states as objects of federal regulation. 
ii) Protections for federalism/states exists in the structure of congress, and it is not the job of the courts to protect the states 
b) Printz  
i) Congress can act only within enumerated power
ii) Federal government cannot impose enforcement obligations on the states and treat them as instruments of federal regulation. 
iii) Even then, Congress can regulate states themselves only if it clearly says it is doing so
c) Printz v US (1997)
i) Summary: The Gun Control Act required state officials (CLEOs) to help administer the federal gun control regime. Administration of law: US AG to develop instant background check system. But state implementation required the states’ Chief Law Enforcement Officer to make “reasonable effort” to determine lawfulness of sale
ii) Held 
(1) Meets the Lopez test and is constitutional under Congress’s commerce clause powers
(2) Anti-commandeering Rule: Cong cannot commandeer states into federal service
(a) Treat them as instruments of federal regulation
(i) Require them to legislate per federal standards, or
(ii) Require them to enforce federal law (against 3rd parties)
(b) Impose liabilities on them for failure to act – Tantamount to forced subsidy
(c) But doesn’t apply to judiciary – requires state judiciaries to apply federal law 

Foreign Affairs and Federalism 

1) Overview
a) Art I, § 8: 6/13 listed powers deal with war
b) Art II, § 2: The president shall be commander in chief of the army and navy of the United States, and of the militia of the several States, when called into the actual service of the United States
c) Federal government’s war powers are pre-constitutional and extra-constitutional (is so obvious that they don’t need to be mentioned in the Con)
d) Art 1, § 10: clearly establishes that states have no war powers (unless state is invaded). 
e) Foreign Affairs powers of states
i) Constitution – no powers
ii) As attribute of sovereignty – states are not part of the foreign affairs picture in any respect 
2) Woods v Miller (1948) – war power
a) Summary: Congress enacted Housing and Rent Act which imposed post WWII rent controls. Not enough housing because resources were devoted to war, and this led to housing shortage when troops returned
b) Held – constitutional
i) Necessary and Proper according to Congress’ war power because the war effort contributed heavily to housing deficit. Congress has the power even after cessation of hostilities to act to control housing. If not true, N&P clause would have very limited applicability to the several war powers. 
3) Treaties 
a) Compact among Nations, binding State to State
b) Self-executing – operates as internal law (rarely happens)
c) Non Self-executing – requires an act of Congress to operate as internal law
d) Validity of Treaties
i) As a matter of constitutional law 
(1) Must follow prescribed form – made by president with Advice and Consent of Senate
(2) Must be proper subject of international relations
ii) Bricker Amendment (not enacted)
(1) Treaty cannot enlarge Cong’s enumerated powers (never enacted)
(2) Treaty cannot contravene Bill of Rights – Reid v Covert in SC implemented this principle
e) Missouri v Holland (1920) – treaty power 
i) Summary: Cong signed a treaty with Great Britain to protect migratory birds. Cong then passed the Migratory Bird Act pursuant to the treaty. Missouri challenged enforcement of the treaty and claimed that it infringed the state’s rights under the Tenth Amendment. 
ii) Held – constitutional 
(1) Not self-executing – the treaty must be followed by domestic legislation, and it doesn’t directly provide any substantive rights to the countries’ citizens 
(2) Treaties are independent sources of Congressional power. 
(3) Valid treaty = (1) constitutional procedures (negotiated by President and ratified by Senate) (2) has to be the subject of diplomatic relations 
(4) The 10th Amendment has no significance when it comes to the Treaty Power of the US, so statute is a constitutional exercise of N&P clause under the treaty power
(5) RULE: Congress has the power to directly regulate matters not otherwise within the scope of its powers if it’s done pursuant to a treaty. If treaty is constitutional, legislative act will be.
f) Medellin v Texas (2008)
i) MX sues US in ICJ based on treaty violation related to 51 MX nationals.  MX claims US violated Vienna Convention by not notifying MX consulate; ICJ rules in favor of MX finding US breached by not notifying and not informing prisoners of their rights; US must review State convictions.  Vienna Convention had always been viewed as self-executing, but Ct finds it is not self-executing so Pres. Bush sends executive order to TX to comply (set aside convictions and retry after notifying MX)
(1) ISSUE: Can President force TX to comply?
(2) No, decision of ICJ is not binding within the US, only binding on the President.
(3) RULE: A non-self-executing treaty of international agreement or decision requires an act of Congress to be binding. 
g) Bond v US (2014)
i) Summary: Bond used a chemical to injure her husband’s lover. The government prosecuted her under the Chemical Weapons Convention Implementation Act that was passed pursuant to an international treaty (Convention on Chemical Weapons). Bond claimed that the statute didn’t apply, and if it did, was unconstitutional because it infringed on rights reserved to the states. 
ii) Held 
(1) Constitutional avoidance: construe a statute if possible to avoid Con’l problem. 
(2) Here, the act does not apply to Bond.
(a) Dispensing with the case on these grounds avoids dealing with whether the statute violates the 10th Amendment 
(3) Implicit question is a backtrack from Missouri v Holland, meaning that Cong’s powers pursuant to a treaty should be more limited 
4) Congressional-Executive Agreement
a) Operates at int’l level and as domestic law
5) Presidential-Executive Agreement
a) Valid if within Art. II power and per int’l law
b) Same int’l effect as treaty (but less formal)
c) Never self-executing
d) Am. Ins. Ass’n v. Garamendi (2003)
i) Summary: California enacted the Holocaust Victim Insurance Relief Act (HVIRA), requiring any insurer conducting business in California to disclose information about insurance policies issued to persons in Europe between 1920 and 1945. If a company refused to do so, then that company could not do business in California. California argued that the HVIRA was necessary to protect California residents’ claims and related interests. The federal government argued that the HVIRA undercut the German Foundation Agreement set up with the US to compensate Holocaust victims 
ii) Held 
(1) Cal’s HVIRA frustrated the purpose of the German Foundation Agreement, which undermines the incentive for voluntary action by governments and insurers rather than sanctions

Supremacy Clause: Preclusion and Preemption 

1) Overview
a) Art VI, § 2: Constitution and laws of the US made in pursuance thereof and all treaties made or which shall be made under authority of US are the supreme law of the land 
b) Preclusion: state law is contrary to the constitution. Precluded when:
i) state has surrendered all authority to the US (foreign affairs)
ii) the constitution specifically forbids state action (taxation of imports and exports)
iii) only direct regulation by state is precluded, but incidental effects are not precluded
c) Preemption: state law is contrary to the laws of the US (statutes, case law, executive agency regulations). Preempted when:
i) it is “contrary” to federal law
ii) the federal law is valid
(1) enumerated powers
(2) constitutional rights 
d) Presumptions 
i) Against preemption – Rice v. Santa Fe Elevator (1947): Traditional police powers of the states are not to be superceded by federal law unless that is the “clear and manifest” purpose of congress
ii) In favor of preemption – Hines v. Davidowitz (1941): Less clarity needed if area is traditionally under federal power (EXs: foreign affairs; foreign trade; labor; environment)
iii) Congress’s purpose is the ultimate touchstone 
e) Analysis
i) Start with preemption then go to preclusion
ii) Constitutional avoidance
2) Types of Preemption
a) Express Preemption – Federal law explicitly prohibits state regulation. Any state law on the subject would be contrary to federal law
i) Express preemption 
(1) Express complete preemption. Covers all state law.  
(2) Express preemption of different standards. Federal laws may expressly permit consistent state law
ii) Express non-preemption: Federal statute explicitly permits either (a) any state law or (b) state law that makes higher—but not lower—standard
b) Implied Preemption – Federal law is silent on whether states can act, but
i) Impossibility (conflict preemption): The context is such that it is impossible for both state and federal law to act simultaneously. 
ii) Frustration of Purpose (conflict preemption): State law frustrates (conflicts with) congress’ purpose
iii) Field Preemption: Federal law is so comprehensive as to leave no room for supplemental state regulation (any state involvement would be contrary to federal regulation. 
(1) Most potent because it invalidates state law even if its perfect compatible with federal law. 
(2) Analytically similar to preclusion – no room for states to enter
c) Scope of preemption 
i) Always must determine the preemptive scope
(1) Ex: preemption for flammable fabrics may cover only fire safety standards, not labor or environmental standards regarding manufacture of such fabrics
(2) Ex: nuclear safety standards may not encompass economic issues, such as whether nuclear power plants are economically viable
ii) This rule applies to all forms of preemption. Depends on statutory construction
3) Am. Ins. Ass’n v. Garamendi (2003) – Frustration of Purpose 
a) Summary: California enacted the Holocaust Victim Insurance Relief Act (HVIRA), requiring any insurer conducting business in California to disclose information about insurance policies issued to persons in Europe between 1920 and 1945. If a company refused to do so, then that company could not do business in California. California argued that the HVIRA was necessary to protect California residents’ claims and related interests. The federal government argued that the HVIRA undercut the German Foundation Agreement set up with the US to compensate Holocaust victims 
b) Held 
i) Frustration of purpose – CA law frustrates purpose to encourage voluntary action by governments & insurers rather than sanctions
(1) CA disclosure law “compromises the very capacity of the President to speak for the Nation with 1 voice in dealing with other governments”
(2) “If any doubt about the clarity of the [policy] conflict remained, it would have to be resolved in the Nat’l Government's favor”
(3) Note the very broad purpose attributed to the Executive Agreement and its ease of “frustration”
4) US v Arizona (2012)
a) Summary: SB 1070 passed with 4 sections dealing with immigration. States are precluded from regulating immigration because they have no constitutional power to do so. But SC doesn’t do a preclusion analysis because of constitutional avoidance. Goal: “to discourage and deter the unlawful entry and presence of aliens”.   
b) Issue: Is SB 1070 an exercise of a) Arizona’s police power to regulate health, safety, and welfare, or b) its power over immigration
c) Analysis of Sections
i) § 3 – crime to not carry registration card
(1) Field preemption 
(2) Fed’l law is extensive & comprehensive (Field preemption)
(a) suggesting that congress left no room for states to regulate
(b) state enforcement necessarily interferes with federal dominance
ii) § 5(c) – state crime to seek work
(1) IRCA (Immigrant Reform and Control Act) is extensive & comprehensive (Field preemption)
(2) AZ imposes criminal penalties where US does not (Frustrates congress’ purpose)
(a) IRCA is silent on state authority to penalize aliens. Congress intentionally left criminal penalties out of IRCA
iii) § 6 – arrest on probable cause of removability
(1) Removal is complex fed scheme (requires training) and touches on foreign policy
(a) Fed law authorizes notice to appear, but not arrest
(b) SB 1070 arrest is tantamount to state immigration law
(2) Precluded or conflict preemption 
iv) § 2(b) – determination of immigration status of detainee
(1) not invalidated because it hasn’t been interpreted and is ambiguous. SC “abstains” from deciding on this section 

Dormant Commerce Clause

1) Overview
a) Rule: The Commerce Clause expressly grants Congress the power to regulate commerce "among the several states", and this implies a negative converse—a restriction prohibiting a state from passing legislation that improperly burdens or discriminates against interstate commerce
b) states taking protectionist measures that discriminate against out-of-state interests 
c) valid purpose – boost state economy
d) invalid purpose – gain competitive advantage over other states 
e) Underlying theme: promote free trade 
2) Explanation  
a) Congress’ power over interstate commerce is sometimes exclusive (which would preclude state law whether or not Congress regulates) and sometimes concurrent (may preempt state law)
b) The power to regulate IC itself (direct regulation) is vested exclusively in Congress, so State regulation of IC per se is precluded
i) Economic protectionism
(1) Regulating competition
(2) Regulating entry/exit
(3) Discriminating against IC
ii) Regulating economic matters in other states
c) Power to regulate local matters (even if they indirectly affect IC) is a concurrent power
i) State regulation of local matters not necessarily precluded despite having incidental effect on IC
ii) But, indirect regulation may be protectionist or unduly burdensome, with same effect as direct regulation. So indirect state regulation can be constitutionally precluded 
iii) Even if not precluded, may still be preempted
3) Direct regulation of IC 
a) Regulating competition
i) Buck v. Kuykendall (1925) – wants a permit to run a trucking line between Portland and Seattle. Permit denied because the route is already adequately serviced. State is regulating interstate competition. Per se precluded by IC.
(1) Denied because state didn’t think it needed any more competition. 
ii) Bradley v. PUC (1933) – wanted to carry packages from MI to OH. State denied the permit, and SC said it was not a direct regulation of IC – maybe just indirect regulation. 
(1) Denial of operating permit upheld on ground that it would burden state’s roadways. Regulating state’s health and safety. This is a permissible regulation. 
iii) State cannot “export” its laws to other states. EX: can’t require workers who made the product in other states to be paid a certain wage. 
4) Intentional discrimination
a) Hunt v. WA Apple Com’n (1977)
i) NC law: closed apple boxes must show the uniform USDA apple grade, and no other sign (including the WA state quality rankings) for the boxes of apples. WA sues for having a discriminatory effect on WA apples. 
ii) Rationale:
(1) Consumer protection measure to reduce confusion
(2) Leveled the playing field with all apples sold in NC
(3) Facially neutral with necessarily discriminatory effect
iii) Discrimination against out-of-state products IS a regulation of IC, a power that states don’t have. 
b) Question to ask: can the state accomplish the goals in nondiscriminatory ways. If yes, the law is intentionally discriminatory and thus a regulation of IC. If not, it doesn’t violate the dormant commerce clause unless it is unduly burdensome 
5) Unduly burdensome regulation (indirect regulation of IC)
a) Southern Pacific v. Arizona (1945)
i) Size limit for trains within AZ. AZ claimed that the law was for public safety (long trains are not as safe as short trains). The law imposed a burden on IC by raising cost of shipping for all trains and did not add any local benefits, so law was an undue burden. 
ii) Test: Burdens on interstate commerce V “putative” state/local benefits. As long as there are some local benefits, that will outweigh the burdens on IC. 
6) State taxes
a) Principle 1: IC is not exempt from state tax
b) Principle 2: no discriminatory taxes – State can’t structure taxes to favor in-state business
c) Principle 3: no multiple taxation (can only be taxed for business done in that state)
d) Principle 4: Requiring out-of-state mail order firms (w/o physical presence) to collect/remit sales taxes imposes an un-constitutional burden on IC (Amazon doesn’t have to collect sales tax)
7) Pike Test – 3 ways a state can violate DCC
a) Direct regulation of IC is precluded 
b) Intentionally discriminatory state law: unconstitutional if state can achieve purpose with less discriminatory means 
c) Undue Burden on IC: if the incidental effects on commerce clearly outweigh the putative local benefits
i) Yes – state law invalid (but check MPD)
ii) No – state law survives (but check P&I)

Market-Participant Doctrine

1) Overview
a) Rule: state cannot discriminate when acting like a regulator, but it is allowed to discriminate when acting like a participant in the market 
b) Exemption to the general DCC prohibition 
c) State laws that intentionally discriminate against IC are presumptively invalid
d) List of different theories of why we differentiate between regulation and participation 
i) Not regulating when participating
ii) State is protecting its treasury and not economy
iii) When regulating, states exercise sovereign power over market; but when participating, the market exerts power over them 
e) Parallels to 10th A
i) Sovereign power over own citizens gives way to dominant federal interest (in DCC and 10th A, version 1)
ii) Sovereign interest over itself is stronger (reflected in MPD and 10th A, versions 2 & 3)
2) S. Central Timber v. Alaska (1984)
a) Summary: Alaska is selling timber. It can decide who to sell the timber to, but AK required buyers to process the timber instate. 
b) Held
i) It is a participant in the market of timber sales, but it is a regulator in the market for timber processing. 
ii) Not exempt from dormant commerce clause analysis
iii) AK is engaging in “downstream regulation” outside of the “discrete, identifiable class of economic activity in which it is a participant” (timber sales)
3) Department of Revenue of KY v Davis (2008)
a) Summary: KY sells bonds and exempts interest on its own bonds for state citizens, but does not exempt interest on out-of-state bonds (discriminates against out-of-state bonds)
b) Held
i) Discriminatory state taxes usually invalid, unless exempt from DCC under MPD
ii) Taxation is a quintessential sovereign function, but tax exemption is tied to interest rate KY pays: the more KY citizens buy KY bonds, the lower the interest that KY pays on the bonds. 
iii) Thus, the primary role is MP in bond market, not regulator in taxation. 
iv) In component schemes, don’t disaggregate
(1) Rather, identify the dominant activity (market activity or regulation/taxation)
(2) That one drives DCC analysis
4) Possible Exceptions to MPD
a) Foreign commerce
i) The “dormant” foreign commerce clause is even stronger than the DCC, and may not admit of an exception for state market activities
b) When state has monopoly power in the market in which it participates
i) Monopolists enjoy “market power,” i.e., the ability to “regulate” the market
c) Sale of natural resources
i) States have special stewardship responsibilities (akin to regulatory power) over natural resources

Privileges & Immunities

1) Overview
a) U.S. Const. Art. IV, § 2, cl. 1: The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States
b) Rule: P&I Clause invalidates discrimination only where state (or local) law distinguishes between in-state and out-state (human) residents
c) Purpose: to create a single union, to extend privileges of trade & commerce in all states
d) Anti-discrimination principle
i) Can’t discriminate on basis of state citizenship
ii) only state-identity discrimination is prohibited (residency requirements)
iii) only natural persons (citizens) are protected (doesn’t protect businesses)
e) Does NOT create any substantive rights
f) Applies only to certain “fundamental rights” going to national union (does not apply to all deferential treatment)
i) Const’l rights - right to travel, access to courts
ii) Economic rights - employment, trade, commerce 
2) UBCTC v. Camden (1984)
a) Summary: Camden (city) passed a law requiring private contractors to employ a minimum of 40% Camden residents. 2 discriminated classes: instate, non-Camden residents and non-NJ residents. 
b) Issue: does this ordinance violate the P&I clause even though it discriminates against in-state, non-Camden residents just as it does out-of-state residents?
a) Held 
i) Instate residents have no P&I standing, but out-of-state residents do
ii) DCC is an implied limitation on state power 
(1) MPD is a judicially-created exception to a judicially-created constitutional restriction, so there is more leeway to reject the DCC application 
(2) Since DCC is based in federalism in 1st place, it is offset by another federalism-based concern: interference with state proprietary functions
iii) P&I is an express limitation on state power
(1) Court has less leeway to create exceptions
(2) Not a federalism concern, but one of “unity”, so participating in vs. regulating market is not as relevant 
iv) P&I Clause Test (see below) analysis:
(1) Yes, discriminates against OOS residents
(2) Yes, involves a fundamental right (seek employment)
(3) Substantial reason? – remand for fact-finding 
(a) Reason: expenditure of state funds
(b) Degree of discrimination: discriminates to extent of spending state $
(c) Source of evil: OOS citizens “live off” of Camden without paying taxes
3) P&I Clause Analysis 
a) Is there discrimination (against individuals) on the basis of their state identity?
b) Does the discrimination involve a “privilege or immunity” (“fundamental right”)?
c) Is there a substantial reason for discriminating?
i)  Does degree of discrimination bear close relation to those reasons?
ii) Are non-citizens a peculiar source of the evil at which the statute is aimed?
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1) Overview
a) SoP Inferred from Constitutional Structure
b) How SoP is Violated:
i) Encroachment/Usurpation: A power or function constitutionally assigned to one branch may not be exercised by another 
ii) Interference: A branch may not obstruct another branch in the performance of its constitutional powers
iii) Incompatibility (e.g., excessive complicity): A branch may not exercise delegated power if it undermines its independence or integrity
2) Art. II
a) Clauses 
i) § 1, ¶ 1: “The executive Power shall be vested in a President of the United States of America.”
ii) § 2, ¶ 1: “The President shall be Commander in Chief .. have Power to grant Reprieves & Pardons ..
iii) § 2, ¶ 2: make treaties and appointments …
iv) § 2, ¶ 3: “Power to fill up all Vacancies …”
v) § 2, ¶ 4: recommend laws to Congress; “receive ambassadors,” and “shall take Care that the Laws be faithfully executed.
b) Powers
i) National security and diplomatic powers
ii) Law-making power (recommend laws to Congress, and presentment)
iii) Power to administer laws – source for executive agencies
iv) Take care that laws are faithfully executed – depends on Cong, who must first pass the laws
c) Sources of power
i) Core Art. II powers
ii) Delegated power (i.e., legislation needing implementation)
iii) Inherent power?
(1) What if the constitution omits something important, like protecting the US from imminent invasion or insurrection?
(2) open-ended nature of Art. II’s grant of “executive power”
(3) power flowing from our status as a sovereign nation 
d) Youngstown Steel v. Sawyer (1952) – Executive acting in Legislative function 
i) Summary: did president act within his constitutional authority (Executive Order 10340) when he ordered the Secretary of Commerce to take control of the private steel mill businesses who could not agree on employment terms with the unions? 
ii) Held – unconstitutional 
(1) Black’s strict approach - Unless Truman’s action is found within his Article II powers, it is unconstitutional
(2) Douglas' Cautionary Approach: Emergency does not create power; it only provides an occasion for use of power. SoP adopted not to promote efficiency, but to use the inevitable friction to safeguard liberty. 
(3) Frankfurter’s flexible approach – Con provides framework, not a rigid code
(a) Dynamic interpretation of the constitution
(b) 3 branches are interacting, not disjointed
(c) Const. law is not "confined to the words of the Const., disregarding the gloss which life has written upon them."
(d) Power may accrete from congress to president over time as former acquiesces in unilateral action, but can be overridden by specific congressional action reclaiming its delegated authority (which is what happened in this case because congress had specifically denied Truman authority to seize factories)
e) Jackson’s 3-zone Test of Interactions between Congress and President 
i) Zone 1: Approval
(1) President acts with explicit congressional authority
(2) Presidential action is invalid only if federal gov’t as a whole lacks power in this area (federalism; individual rights)
ii) Zone 2: Silence (twilight zone)
(1) Congress neither approves nor disapproves
(2) Balance need for unilateral presidential action against damage to constitutional rights and structure
(3) other “imperatives” and “imponderables” of events
iii) Zone 3: Disapproval
(1) President acts despite congress’ disapproval
(2) Valid only if core Art. II (or approved inherent) power
3) Art. I
a) INS v. Chadha (1983) – Congress acting in an executive function 
i) Summary: Congress delegated immigration authority to Attorney General. AG could decide to cancel alien’s deportation. Section 244(c)(2) allowed the House to override the AG’s cancelation of removal. The HoR overrode the decision, and Chadha claims that 244(c)(2) is unconstitutional. 
ii) Held 
(1) The House took action that had the purpose and effect of altering the legal rights, duties and regulations of persons. 
(2) HoR (single legislative body) is acting, so Veto violated bicameralism and presentment 
(3) Legislative veto allowed Cong to oversee the administration of the laws, which raises a SOP issue 
(4) Congress is acting in an executive function 
4) Agencies 
a) Utility – Administrative State arose by necessity
i) breadth of federal gov’t and regulations
ii) develop institutional expertise in technical areas
b) Const’l Framework
i) Admin. agencies are nominally part of the executive branch, and subject to Jackson 3-zone structural approach
ii) Exercising power delegated by congress
(1) If acting within delegation, then zone-1
(2) If acting outside delegation, then zone-2 or zone-3, and violates SOP
c) Functions of Administrative Agencies
i) Executive (enforcing) – enforce agency and congressional policy
ii) Quasi-legislative (rule-making) – promulgate regulations, rules and policy
(1) Congress must articulate an intelligible principle (cannot delegate pure legislative power)
(2) Congress can override by statute
iii) Quasi-judicial functions – adjudicate disputes (must be disputes with the agency “public rights cases”) involving agency functions (does not present SOP issue because labeled “quasi-judicial” and can be reviewed by Article III courts)
d) Non-Executive Agencies
i) Art. I: Congressional agencies and offices
(1) Example: CBO, GAO, Library of Congress
(2) can assist congress w/ research, advice, etc.
ii) Art. III: Judicial agencies and offices
(1) Ex:  judicial council, magistrates
(2) no Art. I, II, or III functions, 
(3) can assist courts (recommendations)
e) Non-Delegation Doctrine
i) Whitman v. Am Trucking Association (2001)
(1) Summary: Cong gave the EPA the power to set air quality standards. Standard given to EPA by Congress: NAAQS must be “based on published air quality criteria that reflect the latest scientific knowledge [and] “requisite to protect the public health”
(2) Issue: Is EPA “administering the law” according to a principle given to it b Congress or “making” it and creating its own policy?
(3) Held – no
(a) The Clean Air Act give the EPA an intelligible principle to guide their decision regarding the NAAQS standard. 
(b) Congress need not create formula, and some amount of agency discretion is acceptable 
(c) Requisite = “no more than necessary”
(d) This intelligible principle means that Cong did not delegate legislative authority 
(4) Notes
(a) Intelligible serves 2 purposes
(i) Make sure that the Executive branch is not performing legislative powers
(ii) Allows us to determine if agency is acting in Zone 1 or Zone 3
ii) Zone 0 = “Excessive Complicity”: when Cong gives agency too much power 
(1) Clinton v NY
(a) Summary: Line Item Veto gave president the ability to sign legislation into law and unilaterally cross out certain sections. 
(b) Held 
(i) LIV violates the bicameralism and presentment structure established by the Con
(ii) When President vetoes a line of a bill Pres is exercising core legislative powers beyond what the Con contemplates 
iii) King v. Burwell (2015)
(1) Summary: Residents of Virginia argued that the Exchange set up by the federal government in Virginia was not an exchange “set up by the State”. This would make the enrollees not subject to the IRS tax exemptions, which would excuse them from the insurance requirement because the premiums would be over 8% of their income. 
(2) If 1411 only applies to State exchanges, the IRS regulation—that applies to ALL exchanges even those set up by federal government—is ultra vires. 
(3) Held 
(a) If a statute is clear on its face, court will determine if scope of delegation is clear from statute.  
(b) Applies Chevron test, but modified by CJ Roberts
(i) Deference to IRS not warranted here because ACA is not really a tax statute (but see NFIB)
(ii) No indication that Congress invoked IRS’ judgment (it has no expertise in health/economic policy)
(4) Chevron Test – if there is a valid delegation of authority (and intelligible principle test is satisfied), Chevron test determines the scope of the delegated power 
(a) Step 1: Is the legislative intent is clear from the statute?
(i) This is a pure question of law for courts to decide
(ii) Apply traditional rules of statutory construction
(b) Step 2: If statute is ambiguous, defer to agency unless unreasonable 
(i) Agencies have discretion to interpret the statute, including the scope of their own power
(ii) Agency’s decision stands so long as that interpretation is reasonable
(iii) Administrative Procedure Act (Title 5, USC)
1. Judicial review of agency action (5 USC § 706)
2. Only overturned if decision is arbitrary, capricious, or an abuse of discretion
(5) King v Burwell is a slight modification on Chevron Test
(a) No Chevron test if the agency that promulgates the regulation lacks the expertise that Cong usually relies on to clarify its statutes 
(b) Deference to IRS not warranted here because ACA is not really a tax statute and IRS has no specialty in health/economic policy 
iv) Dept. Trans v. Ass’n Am. Rrs (2015)
(1) Summary: Amtrak set the metrics and standards for the railroads nationally. AAR claims that Amtrak is a private entity regulating its own industry. 
(2) Held
(a) Amtrak is not a private entity, rather it just has significant ties to the government because it is subject to Gov’t oversight:
(i) Board appointed by President; confirmed by Senate
(ii) Controlled by Gov’t, for Gov’t benefit
(b) SC avoids the constitutional problem by interpreting the statute that established Amtrak as making Amtrak a governmental body 
5) Appointment and Removal
a) Appointment Overview 
i) Art. II, § 2, ¶ 2: The President “shall appoint ambassadors, other public ministers and consuls, judges of the supreme court, and all other officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law.  But Congress may by law vest the appointment of such inferior officers, as they think proper, in the president alone, in the courts of law, or in the heads of departments.”
ii) Principal Officers (must be confirmed by Senate)
(1) Constitutional Officers – office mentioned in the constitution 
(2) Core Executive Officials – perform core executive functions, such as Heads of Departments (cabinet secretaries), Aides 
(3) Other Policy-Making officials – Agency Heads, Commissioners
iii) Inferior Officers
(1) Ministerial: no policy-making functions. 
iv) Employees: Not “officers”; no special appointment rules, cannot exercise significant authority. No appointment rules for employees. 
b) Removal Overview
i) Not specified in constitution (except impeachment), so Default: Power to remove follows power to appoint
ii) Removal power must depend on general principles, e.g., Separation of Powers
(1) If an Officer in one branch could be removed by another branch, then SoP interference could arise
(a) General rule: officer can be removed only by her own branch
(2) Corollary: an Officer belongs to that branch with the power of removal
(a) Agent owes allegiance, not to person who appointed her, but to person who can remove her
iii) The branch with the power of removal is usually the branch in which the official lives, even if appointed by a different branch 
c) Morrison v Olson (1988)
i) Summary: Morrison was appointed as a special prosecutor by a court (meaning she is an inferior officer) to investigate Olson. Law prohibited removal without cause. Challenged on the grounds that it violated SOP. 
ii) Held
(1) She is an inferior officer because of the following factors
(a) Removal by AG, rather than President
(b) Limited authority & jurisdiction (per Special Division, appointed by Chief Justice)
(c) Limited in duration (temporary office)
(d) No policy functions
d) Congressional Control over Removal
i) Myers v US (1926) – power of removal is incident to power of appointment; no textual provision suggests no limit; power of removal is therefore “confined to the governmental authority which has administrative control.”
(1) Unitary Executive: President has absolute discretion to remove all administrative officers
ii) Humphrey’s Executor (1935) – Federal Trade Comm’n Act creates FTC and Comm’n. Commissioners appointed (by President) for 7-yr term. May be removed only for good cause. Independent Agency: non partisan, impartial, administrative functions, neither political nor executive; fixed term assures independence unlike presidential aides or Constitutional officers
(1) Independent Agency – removed from political structure by creating security in fixed term appointment (contra theory of Unitary Executive)
iii) Weiner v US (1958) – War Crimes Comm’n created as impartial (unreviewable) adjudicatory body (Art I court), when created Congress made no provision for removal; removal by Eisenhower for political reasons, same reasons for restricting removal as in Humphrey, does not matter that Congress didn’t restrict removal
(1) No removal at will where independence is needed (unitary executive undermines SOP)
6) Foreign Affairs 
a) Zone 1a: Where congress has long acquiesced in Presidential actions, it is tacit approval – hence treated as Zone 1
b) Tacit acceptance by Congress of Presidential ability to settle claims in international matters
c) Medellin v. Texas II (2008)
i) Summary: Pres. Bush issues “memorandum” saying that state courts will give effect to ICJ’s ruling. Attempt to stay the executions of 51 Mexican nationals  
(1) SC treats it as if it is Zone 1
(2) Looks a lot like Frankfurter’s opinion in the Youngstown case
ii) Effect of Bush Memo
(1) Zone 1: Yes, once the Aveda Case Implementing Act passes
(2) Zone 1a: Where congress has long acquiesced in Presidential actions, it is tacit approval – hence treated as Zone 1
(3) Zone 2: Congress is silent on domestic effects of the treaty, so balance need for unilateral action against damage to constitutional rights and structure (states’ rights)
(4) Zone 3: No, because Cong did not disapprove of presidential action 
iii) Stay of execution denied because the likelihood of valid US action, or voluntary Texas action, is too speculative


Individual Rights

Attack Outline
1) Overview – Individual Rights Analysis 
2) Incorporation 
a) Two Theories
b) McDonald v Chicago
c) Incorporation Analysis 
3) Economic DP
a) Lochner
b) Ferguson v Skrupa
c) State Farm v Campbell 
4) Substantive DP
a) Fundamental Rights 
i) Analysis
ii) Meyer
iii) Pierce
iv) Griswold
b) Abortion
i) Analysis
ii) Roe v Wade
iii) PP v Casey
iv) Whole Woman’s Health v Hellerstedt 
c) Medical Treatment and Right to Die
i) Fundamental Rights 
ii) Framing the Right
iii) Washington v Glucksberg 
d) Sexual Orientation 
i) Background 
ii) Lawrence v Texas
5) Procedural DP
a) Analysis
i) Interest (Castle Rock v Gonzales) 
ii) Deprivation
iii) Intentional 
iv) Process Due
b) Gonzales v US
6) Equal Protection 
a) General 
b) EP Analysis
c) Cases (Yick Wo, Korematsu)
d) Rational Basis Test (City of NO v Dukes)
e) Desegregation 
f) Discriminatory Purpose
i) Burden/4 Indicators
ii) Loving v Virginia
iii) Washington v Davis
iv) Palmore v Sidoti 
g) State Action
i) Overview
ii) Exceptions
iii) Private Parties
(1) Public Function (Marsh v Alabama)
(2) Endorsement (Shelly v Kramer) 
(3) Entanglement (NCAA v Tarkanian)
h) Affirmative Action
i) AA Generally 
(1) Ends 1
(2) Ends 2
(3) Means
ii) AA in Education 
(1) Ends
(2) Means
(3) Fisher v TX
i) Sex Discrimination 
i) Intermediate Scrutiny
ii) Reed v Reed
iii) Frontiero v Richardson
iv) US v Virginia
j) Other Suspect Classes
i) Manheim Rule
ii) Non-Marital Children 
iii) Developmentally Disabled (City of Cleburne) 
iv) GLBT (Romer v Evans, US v Windsor) 
v) Alienage Discrimination 
k) EP Fundamental Rights 
i) Right to Vote (Reynolds v Sims, Evenwel v Abbott) 
ii) Right to Travel (4 rights, Saenz v Roe)
iii) Right to Education (San Antonio v Rodriguez, Phyler v Doe, Gary B v Snyder)
iv) Marriage Equality (Recap, Obergefell v Hodges)
7) First Amendment 
a) Analysis
b) Types of Speech
c) Speech Act Theory 
d) Categories of Speech 
e) Forced Speech 
f) Prior Restraints (NY Times v US)
g) Symbolic Speech (O’Brien Test, O’Brien, Texas v Johnson)
h) Time, Place, Manner (Analysis, McCullen v Coakley)
i) The Public Forum 
j) Government Speech (Walker v Texas SCV)
k) Commercial Speech (Intermediate Scrutiny, Sorrell v IMS, RJ Reynolds v FDA)
8) Religion 
a) West VA v Barnett
b) Free Exercise Clause (Locke v Davey, Smith Test)
c) Establishment Clause (Town of Greece v Galloway, Accommodation Doctrine)
9) Civil Rights Enforcement Power
a) General
b) City of Boerne v Flores
c) Boerne Test
d) Burwell v Hobby Lobby
e) Zubik v Burwell 


1) Individual Rights Analysis
a) Is the asserted right fundamental?
i) Often depends on Theories of Interpretation
b) Has it been intentionally denied or deprived by state action?
c) If so, does the law survive strict scrutiny?
i) The state must show that there are Compelling Ends for the government action
ii) That are achieved by Necessary Means
iii) No rights are absolute. Given sufficient need, the government can violate your rights
2) Principal Constitutional Rights
a) 1st Amendment – Religion, Speech, Press, Assembly, Petition
b) 2nd Amendment – bear arms 
c) 5th Amendment – Due Process, Takings
d) 13th Amendment – right against slavery and involuntary servitude
e) 14th Amendment
i) Citizenship, Privileges/Immunities, DP, Equal Protection 
ii) Voting Rights (15, 17, 19, 23, 24, 26)

Incorporation 

1) Two Theories of Incorporation
a) P&I Clause is the source: Rights in BoR are among the “privileges or immunities” of national citizenship
i) “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States” – 14th Amendment
b) DP Clause is the source: The BoR creates “liberty” interests
i) “..nor shall any State deprive any person of life, liberty, or property without due process of law…” – 14th Amendment 
c) In either case, the BoR would be “incorporated” through 14th and made applicable to the States 
2) McDonald v. Chicago (2010)
a) Summary: 2nd A provides individual right against the federal government to own guns for self-defense purposes.
b) Issue: Is the 2nd A is incorporated through the 14th A and applicable to the states? 
c) Held 
i) Early 2nd A cases held that 2nd A was not incorporated through P&I Clause in 14th A, but this left open incorporation through DP clause 
ii) Prior test for DP incorporation: right must be “fundamental” and central to the “right” to western democratic ideals 
iii) Reformulated test for DP incorporation
(1) Instead of looking at civilized society generally, focus is now on our society & our system of gov’t
(2) Self-defense is deeply rooted in our traditions
(3) The right to gun ownership is deeply rooted in American traditions even though it had not been adopted for 200+ years 
d) Notes
i) Tests were articulated when the court declined to incorporate a right, making the tests very restrictive 
ii) Scalia – concurring 
(1) This is an exercise of Substantive Due Process 
(2) SDP = substance of the law to see if the law infringes the right, not the procedures that are employed by Chicago. Concerned with the substance of the law that the state is enacting, not the procedures provided in adjudicating the right. 
iii) Thomas – concurring
(1) Doesn’t think the DP clause protects any substantive rights, rather only procedural rights 
(2) Thinks the 2nd A is incorporated by the P&I clause 
iv) Stevens – dissenting 
(1) 19th/20th Century approach: only if essential to western notions of liberty. 
(2) Even if right of self-defense, this does not include a specific right to own a gun
(3) Even if gun ownership is a fundamental right, the law survives strict scrutiny test
(4) Compelling Ends: Chicago has a deeply rooted reason to regulate guns
(5) Necessary Means
(a) firearms have a fundamentally ambivalent relationship to liberty
(b) deadly weapons pose a distinctive threat to the social order
(c) reasonable restrictions on usage therefore impose an acceptable burden on one’s personal liberty
v) Breyer (dissenting)
(1) 14th Amd does not incorporate 2nd: Nothing in text, history, precedent, or usage suggests that keeping firearms is fundamental
(2) Heller’s history was flawed; this case is worse
(3) Hardly so clear to be fund’l to Am. scheme of justice
(a) Using history to develop constitutional principles gets it wrong more often than right – court gets to read into history the values/outcomes that it likes (as occurs here)
(b) Must be “fundamental” to contemporary society not to founding generation
3) Incorporation Analysis
a) Is the right protected by the X Amendment of the BOR?
b) If so, is that right incorporated through the 14th Amendment?
i) Is the right “deeply rooted in this nation’s history and tradition”?
c) If incorporated, is the scope of the right in the 14th Amendment larger or smaller than that of the X Amendment? 

Economic Substantive Due Process
	
1) Overview
a) 5th A
i) Takings clause
ii) DP clause
b) 14th A
i) DP clause – no deprivation of life, liberty (economic liberty, free markets?) and property without DP of law
ii) Equal protection clause 
2) Lochner v NY (1905)
a) Summary: provision in NY statute prohibited employees of bakeries to work more than ten hours per day. 
b) Issue: Does the NY law infringe the substantive DP rights of the business owner and worker?
c) Held – unconstitutional 
i) Liberty = the rights in the 5th A of BoR that are incorporated by the word “liberty” in 14th A 
ii) The statute interferes with the right of individual to sell and buy labor
iii) Q1: Does the law interfere with the “liberty” rights of either the employer or the employee?
(1) Liberty of contract – for any desired economic relationship
iv) Q2: If so, is this interference (w/ liberty of K) justified?
(1) Only unreasonable/arbitrary interferences are unconstitutional
(2) Public health is a legitimate concern, but it is not dependent on working conditions
d) Notes
i) SC constitutionalizes laisse-faire by stating that employer has right to set the working conditions 
ii) Scrutiny of ends
(1) Public health
(2) Worker health
(3) Worker welfare
iii) Scrutiny of means 
(1) Assuming legitimate ENDS, how well must the law promote them?
(2) The law “must have a more direct relation” to Public health (accepted end) than this. 
iv) Harlan Dissent:
(1) Worker welfare is a legitimate end
(2) Worker health is promoted by this law
v) Holmes Dissent:
(1) 14th Amd does not codify Laissez-Faire or H.Spencer
(2) Laws must be upheld unless “unreasonable”
(3) Using a standard that is deferential to legislature
3) Ferguson v. Skrupa (1963)
a) Summary: KS statute made it illegal to engage in the business of debt adjusting (the middleman between a debtor and creditor) except by lawyers. 
b) Held – constitutional 
i) Courts do not substitute their social and economic beliefs for those of Cong
ii) Econ. SDP is discredited & rejected: it substituted judges’ economic views for those of law-makers - judges do not sit as a super-legislature
4) State Farm v. Campbell (2003) 
a) Summary: Ins. Co. wrongly withholds payment on claim, Jury finds bad faith and awards punitive damages
b) Held 
i) SPD revival 
ii) grossly excessive awards are an arbitrary deprivation of property w/o DP
iii) violates the economic DP rights. Only “comeback for EDP
iv) Kennedy Test for Punitive Damages
(1) Degree of reprehensibility (of tortious conduct) (physical harm is worse than economic harm)
(2) Disparity between actual and punitive damages: 2-digit multipliers probably unconstitutional
(3) Compare jury awards & criminal penalties: Punitive damages are not a substitute for criminal law

Substantive Due Process

1) Fundamental Rights 
a) General 
i) Limits on government action – “Rights” result from restrictions on power
ii) Limits found in text
(1) Bill of Rights (federal government)
(2) 14th Amd. (state governments)
(3) P/I
(a) Equal Protection
(b) Due Process
(i) Incorporated rights
(ii) Independent rights
iii) NO positive DP rights, just protections 
b) SDP Analysis (This is to apply SS. If the answer is “no” to any of the following 4 questions, apply RB.)
i) Is the interest protected a fundamental right?
(1) Apply 4 theories of review, or
(2) Look to past cases
ii) Does the State’s regulation amount to an intentional deprivation?
(1) Deprivation
(a) Prohibiting exercise of that right
(b) Burdening exercise of the right (licensing, taxing, regulating, unequal allocation – eg voting, refusal to fund) 
(2) Intentional interference (Unintentional/accidental interferences don’t trigger SS)
iii) Is the State’s interest compelling (ENDS)?
iv) Is the challenged regulation (MEANS) narrowly tailored to promote the (ENDS)?
c) Meyer v. Nebraska (1923)
i) Summary: NB law prohibited teaching foreign languages (before 9th grade)
ii) Issue: Is learning a foreign language a liberty interest protected by the DP clause in the 14th A
iii) Held 
(1) Meaning of “liberty” in DP clause beyond physical restraint
(a) Right to teach and learn language
(b) Right to control children’s upbringing
(2) SC uses subjective interpretation of “liberty”: “the means adopted, we think, exceed the limitations upon the power of the state and conflict with [plaintiff’s] rights”
d) Pierce v Society of the Sisters (1925)
i) Summary: OR law required all kids 8-16 to attend public school. Private Catholic school sought an inunction. 
ii) Held – unconstitutional
(1) SDP right of non-standardized education. “Liberty” right to determine child’s education
(2) Note: corporate “liberty” interests treated as property
(3) Corps now have almost full rights of citizens (ex. vote)
e) Griswold v Connecticut (1965)
i) Summary: CT made contraceptives illegal. D was arrested for violating the statute and claims that the statute infringes on a constitutional right to privacy. 
ii) Held – Douglas – unconstitutional 
(1) Right of privacy is a penumbral right in the First Amendment and is protected as a fundamental right. This includes the right to take contraceptives, so subject to strict scrutiny. 
(2) Textualism (Broad)
(a) Emanations/zones/penumbras 
(b) Comes from “the totality of the Con scheme under which we live”
(3) Douglas’s Zone of Privacy 
(a) a physical space (EX: marital bedroom); a conceptual one (EX: personal autonomy); right of individual to be free of government intrusion
(b) Right of privacy underlying the other BOR even though its not specifically stated 
(c) Penumbrial Rights in First Amendment = found in the shadows of the BORs
iii) Held – Goldberg Concurrence
(1) Right of privacy is in the 9th Amendment
(2) “The enumeration in the Con, of certain rights, shall not be construed to deny or disparage others retained by the people”
(3) Note: But “others” is too broad because it could be used as a license to find new rights in the Con, so future SC does not follow this holding 
iv) Held – Harlan Concurrence 
(1) Law violates “basic values implicit in the concept of ordered liberty”
(2) (Free-wheeling) Non-Interpretivism, but constrained by continued respect for teachings of history & Am. Values
v) Held – Black Dissent
(1) Rejects “penumbralism” or NCBI
(2) Constitution is not dynamic/organic, except through Amendment process in Art. V
(3) Rejects non-interpretivism (under 9th or SDP) because there is no means to control its exercise
2) Abortion Rights 
a) Abortion Analysis
i) Does a woman have a fundamental right to terminate her pregnancy?
ii) Is the state’s interference an undue burden? 
iii) If undue burden, apply SS (otherwise apply RB). 
b) Roe v. Wade (1973)
i) Summary: Texas law prohibits abortion at any time during pregnancy, except to save the life of the mother. 
ii) Held – unconstitutional
(1) Fundamental Right? Yes, Sources for Fundamental right to abortion (as part of a right to privacy):
(a) Liberty in DP clause
(i) Physiological concerns (health of mother)
(ii) Psychological concerns (mental, emotional, stigma)
(iii) Economic concerns (support obligations)
(b) Penumbras of Bill of Rights: 1st (speech, religion, assembly), 3rd (soldiers), 4th (search)
(c) 9th Amendment 
(2) Deprivation? 
(a) Yes, prohibitions are obviously deprivations
(b) Is the right Absolute or Qualified? No other constitutional right is absolute, even when text says so (“congress shall make no law”)
(3) Compelling state interests
(a) Protecting Maternal Health
(b) Protecting “potentiality of human life”
(4) Necessary Means 
(a) During the first trimester, no regulations permitted
(b) During the second trimester, reasonable regulation of medical procedures
(c) During the third trimester, may prohibit where medically necessary 
c) Planned Parenthood v. Casey (1992)
i) Summary:
(1) Pennsylvania Abortion Control Act
(a) Spousal notification
(b) Informed Consent
(c) 24 hour waiting period
(d) Anti-abortion information
(e) Parental consent for minors (w/ judicial bypass)
ii) Held 
(1) Right to abortion found in 14th DP “liberty”
(2) Replaces trimester framework with “viability”
(3) Undue Burden test
(a) Only where state regulation imposes an undue burden on a woman’s ability to [decide]” will be subject to heightened scrutiny
(i) Use RB for restrictions that don’t rise to this level
(b) Rule: purpose or effect of placing substantial obstacle in the path of aborting a fetus before the point of viability
(i) Impermissible purpose to prevent abortion
(ii) Impermissible means if abortion cannot be obtained
(c) Ultimate decision must remain woman’s, but state can influence it all it likes
(d) When undue burden found, case is functionally over; Strict scrutiny is only nominally applied
(4) Only spousal notification deemed an undue burden; all other burdens upheld 
(5) Note the Court’s catalog of SDP rights -- marriage, procreation, contraception, family relationships, child rearing, and education 
d) Whole Women’s Health v. Hellerstedt (2016)
i) Summary: Texas law regulating abortion services
(1) MD must have admitting privileges nearby
(2) facility must meet surgical center standards
ii) Held 
(1) must consider benefits along with effects
(a) if law confers no medical benefit, it is burdensome
(b) don’t defer to legislative determination of benefit (seems to overrule Carhart) 
(2) Effect of Texas law
(a) only 7 of 40 facilities meet new requirements
(b) 1.6 million women live far from qualified facility
(c) especially burdensome for poor/rural women
iii) Notes 
(1) Gonzales v. Carhart (2007) – Fed law does not impose an “undue burden”
(a) UB analysis determines std of review (RB vs. SS). 
(b) Accepts congress’ version of facts, although disputed
(c) Check this out
(i) Apply the Undue Burden test to determine whether to apply the Rational Basis test or Strict Scrutiny
(ii) Apply Rational Basis to determine if a Burden is Undue or not
(d) Is this circular logic? RB UBRB (rarely, if ever, SS)
(e) Take-away: Ct. defers to Congress in deciding whether to defer to Congress
3) Medical Treatment and Right to Die
a) Fundamental Right?
i) State-funded medical services?
(1) Mahrer v. Roe (1977) – State funds childbirth, but not elective abortions. Upheld
(a) There are NO positive rights under the DP clause. State doesn’t need to provide any (medical, police, fire, education, public health) services. 
(b) Due Process rule: Failure to fund (or facilitate) the exercise of a fundamental right is not a “deprivation” of it. There are no “positive” rights under DP; only “negative” rights
(2) Hyde Amendment (1978) – bars use of federal funds for abortions, but exception: cases of rape & incest; life of mother
(a) Harris v. McRae (1980) – Extends Mahrer to medically-necessary abortions
(3) Right to state-funded lawyer – it is a negative right (criminal defense) because state deprives you of liberty (via incarceration)
(a) Sixth Amendment: “In all criminal prosecutions, the accused shall …     have the Assistance of Counsel for his defence.”
ii) Refuse life-saving medical treatment?
(1) Cruzan v. MO Health Dept (1990) – found Right to refuse unwanted medical treatment. Advance Healthcare Directive (aka living will) designate a close family member to speak on one’s behalf 
iii) Physician-assisted suicide? – No in WA v Glucksberg, but more specific right left open 
b) Framing the right at stake can determine the outcome. The more specific, the more likely the right will be found in the case. (Increasing order of specificity). 
i) Right to defines one’s existence
ii) Right to die
iii) Right to physician-assisted suicide
iv) Right of terminally ill person in great pain to end her own life
c) Washington v. Glucksberg (1997)
i) Summary: WA made assisted suicide illegal. Challenged on the grounds that the law offends one’s liberty interest in the 14th A. 
ii) Held – constitutional 
(1) Long history of outlawing suicide
(2) No right to suicide as part of the liberty interest
(3) WA law must still pass RB test, which it does 
(a) Ends: protecting medical ethics, protecting terminally ill from being persuaded to choose death 
(b) Means: Banning vs. regulating is reasonable because it avoids risk of error and other pressures on terminally ill 
(4) BUT: court leaves open possibility that there is a right if it is defined more specifically 
4) Sexual Orientation
a) Background 
i) Bowers v. Hardwick (1986) – Georgia law prohibiting sodomy upheld 
(1) “Whether the federal constitution confers a fundamental right upon homosexuals to engage in sodomy”
(2) Notice very specific characterization of the right
ii) Levels of generality
(1) Scalia in Michael H. v. Gerald D. (footnote 6): In looking at rights, “we refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified.”
(a) Scalia wants to ID rights at their time of adoption 
(b) Describe the right with as much specificity as would have been used at time of their adoption 
(2) At what level of generality should constitutional rights be read? The more specific, the less likely to be found
b) Lawrence v. Texas (2003)
i) Summary: TX law made it a crime for two persons of the same sex to engage in certain types of sexual conduct. Challenged on the grounds that the law offends one’s liberty interest in the 14th A.
ii) Held – Kennedy 
(1) Overturns Bowers “failed to appreciate the extent of the liberty interest”. Sodomy laws do more than “prohibit a particular sexual act;” they “control a personal relationship”
(2) Recharacterization of the right involved: “Liberty of persons to chose their own intimate personal relationships”. Much higher level of abstraction. 
(3) Rejects Bowers’ historical interpretation
(a) Historical record is inconclusive regarding gays 
(b) Singling out gays is recent phenomenon
(c) Dynamic (emerging norms) 
(4) Notes 
(a) Conflict between morality and individual autonomy. Abstract morality (not based on other state interests, e.g., health & safety) losing favor with court
iii) O’Connor (concur on EP grounds)
(1) Moral disapproval of homosexual sodomy, but not heterosexual sodomy, is related only to state antipathy toward gays.
iv) Scalia (dissenting)
(1) Bemoans loss of FN 6 approach 

Procedural Due Process 

1) Overview
a) Neither SDP nor PDP prohibits the state from depriving persons of rights, but
i) State must provide adequate procedural safeguards – PDP, and
ii) Adequate reasons for the deprivation – SDP
b) Why PDP?
i) Guard against mistake & arbitrary state action
ii) Provides record for review
iii) Participation by citizens in decisions that most affect them promotes civic virtue & democracy
2) PDP Analysis 
a) Is a protectable interest (right) involved?
i) How are rights created?
(1) US constitution creates liberty (fundamental) rights. PDP includes SDP rights, but converse is not true
(2) State law also creates liberty (ordinary) rights (EX: right to reputation) 
(3) State law also creates property rights
ii) How are rights protected?
(1) Constitutional liberty rights are protected both procedurally (PDP) and substantively (SDP)
(2) State liberty rights are protected only procedurally
(3) State property rights protected by PDP and SDP
iii) Castle Rock v. Gonzales (2005)
(1) Summary: Gonzales got a restraining order against her husband, and the order’s language strongly encouraged police to enforce the order if they were given notice. Husband broke the order by taking the three kids and police were notified, but they failed to respond. Husband killed the three kids. 
(2) SC:
(a) PDP claim: restraining order created a state law property right to police protection, which the City deprived without notice & hearing
(b) Rule/Holding: discretionary state benefits do not constitute protectable PDP rights 
(c) No protectable PDP right here because restraining order did not “mandate” police protection; it remained discretionary with the police department 
(d) Even mandate (promise) of police protection may not create a “property right” if “incidental” to other goals
b) Has the right been deprived?
i) For SDP purposes, deprivation includes
(1) Prohibition
(2) Undue burdens (obstacles to exercising right)
ii) For PDP purposes, deprivation means lack of adequate and timely procedures
(1) Fairness required when a right is taken away/denied
(2) Procedural fairness is not a fixed concept; it depends on the nature of the right involved 
c) Is the deprivation intentional?
i) “Deprivation” has been interpreted to require intentional/deliberate state action
ii) Negligent state action that causes loss of liberty or property right is not “deprivation”
d) What process is “due”?
i) Con may specify a procedure (e.g. trial). If not, the Court defines content of PDP. Typically: notice, hearing, opportunity to defend
ii) 4a. When must due process be given? Either pre- or post-deprivation 
(1) Default rule: before deprivation occurs
(2) Exceptions to default rule:
(a) Impracticability; urgency
(b) Can be in stages (informal followed by formal)
iii)  4b. How much process is due? Matthews v. Eldridge (1976) balancing test:
(1) Importance of the private interest
(2) Risk of erroneous deprivation with the procedures used/
(3) Value of additional procedures, and
(4) Strength of the public/government interest affected
3) Gonzales v. United States (IACHR 2011) (Castle Rock case Part II)
a) Gonzales sues US in Inter-American Commission on Human Rights. US is signatory to American Declaration Rights of Man. 
b) Holding: US violated treaty obligations 
i) Treaty imposes the positive obligation to protect, not just negative right, as under US Due Process. 
ii) Colorado failed to protect with due diligence
c) Bottom line
i) SC jurisprudence on 10th & 14th Amendments makes it impossible for the US to currently comply with its international obligations
ii) Recommendation to Congress: enact legislation to give the treaty effect 
iii) No remedies available under international law

Equal Protection 

1) General  
a) 14th Amendment (1868)
i) “… nor shall any State … deny to any person within its jurisdiction the equal protection of the laws”
ii) state = each US state individually. 
b) Does NOT apply to the federal government 
i) But through “reverse-incorporation” the SC made the EP clause in the 14th A applicable to the federal government through the 5th A 
ii) Called the “EP component of the 5th A”
c) Meaning of EP
i) Unequal treatment, de jure intentional discrimination:
(1) Classification in law specifying unequal results
(a) EX: Persons in X class may vote; persons in Y class can’t
(b) Must dissect the law to see each classification and test that classification to see if it violates EP 
(2) Apply different rules based on a classification
(a) Ex: Persons of Japanese ancestry relocated to “internment camps” during WWII
ii) Unequal outcome, de facto unintentional discrimination: 
(1) Uniform law that produces unequal results
(a) EX: Flat percentage tax (e.g., 10% of income)
(b) EX: Top 10% of high school class admitted to university
(2) Based on achievement
(a) Ex: scores on standardized tests
(3) Based on societal/economic (class) differences
(a) Ex: whites (generally) earn more than blacks
iii) Intentional discrimination (de jure) unconstitutional, but Unintentional discrimination (de facto) IS constitutional 
d) Classifications 
i) Does the challenged law classify people?
(1) Benefited vs. Burdened classes
ii) Where does the classification appear?
(1) On the face of a law OR in its application (Yick Wo)
iii) Who is being classified?
(1) Some burdened classes get heightened scrutiny
(2) Some get SS and some get RB test 
iv) What is being classified?
(1) Fundamental rights (e.g., voting strength)
(2) Non-fundamental rights (e.g., taxes)
v) All laws classify:
(1) By behavior:
(a) Driving faster than 65 MPH = speeding ticket
(b) Within one’s control so these laws don’t offend EP
(2) By status:
(a) Citizen vs. alien
(b) Sexual orientation
(3) By trait:
(a) skin color, sex, age, or other bio characteristics
2) Equal Protection Analysis
a) Is there discrimination?
i) Does the action being challenged disproportionately impact one group of people relative to another group? 
b) Is the discrimination intentional?
c) Is it the state that is discriminating? 
i) Is the challenged action embodied in a state law or otherwise attributable to the state or state officials? 
d) Does the law discriminate against:
i) Fundamental EP right (SS test) 
ii) Suspect Class (SS test)
iii) Quasi-suspect Class (Intermediate Scrutiny)
iv) Almost Suspect class + complete deprivation (RB+)
e) Any “no” answer leads to Rational Basis review
3) Cases
a) US v. Carolene Products (1938)
i) Stone’s Footnote 4: laws that affect discrete and insular minorities require “a more searching judicial inquiry”. Basis for using SS test in some situations as opposed to RB test
b) Yick Wo v. Hopkins (1888)
i) Summary:
(1) CA law gave permission to run laundries to a board of supervisors. Permission granted to all 80 white applicants but denied to all 200 Chinese applicants. The board shut down and jailed all of the Chinese laundry owners in violation of the state statute. 
(2) Classifications drawn
(a) Brick/stone vs. wooden buildings
(b) Laundries vs. other businesses
ii) Held 
(1) Discrimination as applied (vs facially)
(2) Note: Gross statistical disparity indicates that the law was intended to discriminate 
c) Korematsu v. US (1944) (I)
i) Summary: 
(1) Exclusion Order No. 34. 
(2) ENDS are compelling: Protection against espionage/sabotage. 
(3) MEANS (Classification): Citizens of Japanese ancestry (birth trait)
(a) Is this reasonable or necessary (or least discriminatory)?
ii) Q: is discrimination against American citizens of Japanese ancestry necessary to achieve the goal of protection against espionage and sabotage? Q: how well do the means advance the objectives.  
iii) Held 
(1) Court held that military necessity allowed the military to exclude those of Japanese ancestry from the West Coast war area
(2) Degree of scrutiny: Closeness of fit tells us whether the Order is:
(a) Based on threat to national security (not class animus), or
(b) Based on race (prejudicial stereotype)?
iv) Notes
(1) Over-inclusive: puts into the burdened class people who don’t bear a relationship to the issue
(2) Under-inclusive: does not include those who may be dangerous but not in the burdened class (Germans or Italians)
v) Korematsu v. US (ND Cal. 1984) (II)
(1) Conviction based on deliberately omitted info
(2) Where relevant evidence has been withheld, it is ample justification for the government's concurrence that the conviction should be set aside
4) Rational Basis Test
a) Legitimate ENDS
i) Ordinarily a matter for legislative discretion, so long as within police (enumerated) power
b) Rational MEANS
i) Any mechanism that is not arbitrary/irrational
(1) Arbitrary: the classification is no better than random
(2) Doesn’t have to be best fit, or even a good fit
c) Extreme Deference
i) Presume legitimacy of ENDS and MEANS, unless challenger proves complete absence of “constitutional facts”
d) City of NO v. Dukes (1976)
i) Summary: law forbade street vendors operating in Vieux Carre area from conducting business if they were vendors for less than 8 years. This meant that only 2 vendors could operate there. Challenged for violating EP. Classification: distinguishes between those who have been vending for more than 8 years and those less than 8 years 
ii) Held – constitutional 
(1) RB test applied because the classification does not draw upon suspect distinctions such as race, religion or alienage
(2) Legitimate ends: preserve the appearance and custom of the area
(3) Rationally related: peddlers >8 years detract from charm and beauty of area
(4) The state’s purposes need not be stated
5) Desegregation
a) Plessy v Ferguson – “separate but equal” upheld
i) Question is whether the law can codify the social prejudices that exist or whether the state needs to legislate to undermine the social prejudices 
b) Brown v. Board of Education (1954)
i) Original intent inconclusive & contradictory
ii) New meaning to "equality"
(1) Requires more than superficial equality
(2) Intangible inequality promotes black inferiority
(3) “Separate is inherently unequal”
iii) Eliminated de jure segregation, but schools are still de facto segregated  
6) Discriminatory Purpose: Only intentional discrimination covered by EP clause 
a) Burden is always on plaintiff to prove intent. Indicators:
i) Forbidden classification appearing on face of law (Loving v Virginia)
ii) Smoking Gun (legislative history, other facts)
iii) Statistical disparity (disparate impact) – not sufficient, this is lawful de facto discrimination (WA v Davis)
iv) Systematic or gross statistical disparity – not sufficient to prove intent, but raises inference. D must provide plausible explanation. 
b) Loving v. Virginia (1967)
i) Summary: VA anti-miscegenation law. 
ii) Held – unconstitutional 
(1) Marriage is a SDP right
(2) SS Test
(a) Ends: never a legitimate state interest to discriminate to discriminate. Discrimination is not a state interest. It would not even pass RB
(3) Tenth Amendment: Marriage traditionally subject to state regulation, but Tenth A relevant only for powers analysis; not rights
c) Washington v. Davis (1976)
i) Summary: Blacks not fairly represented on DC Police Force. Test 21 has race-based disparate impact. Blacks fail Test 21 at higher rates than Whites. 
ii) Held – constitutional 
(1) Requirement of Purpose: Disparate effect without discriminatory purpose = de facto discrimination and RB review 
(2) Discrimination is “as applied” because the racial classification doesn’t appear on the face of the law. 
(3) Discriminatory impact can still be unconstitutional if it is purposeful and intentional
(4) Not intentional discrimination because there is a plausible explanation: blacks were not as well educated which is why they failed the exam at higher rates. 
d) Palmore v. Sidoti (1984)
i) Summary: Court divested white mother of child custody because of her remarriage to black man. Best interest of child undermined by social stigma associated with black step-father. 
ii) Held – unconstitutional 
(1) The state cannot codify and embody social prejudices
(2) Discrimination by any branch of government (judiciary included) 
7) State Action Doctrine
a) Overview
i) 14th Amendment applies only to states and state actors (“no state shall ….”)
ii) What does it mean for the state to act?
(1) As juridical entity – e.g., legislation, OR
(2) Through individuals
(a) State officers doing some act violating constitution that are responsible for a constitutional injury
(b) Private parties acting on behalf of state/ exercising some degree of state authority AND responsible for constitutional injury 
b) Exceptions to State Action Requirement 
i) 13th Amendment – slavery claims can be asserted against private parties 
ii) Right to Travel
iii) Statutes reaching private conduct
iv) State laws – don’t require state action because the statutes can be enforced against private parties 
v) Federal laws – enacted under
(1) Commerce Clause
(2) 14th A, Section 5
c) Private parties as state actors
i) Public function strand (sovereign function) 
(1) Marsh v. Alabama (1946)
(a) Summary: a corporation owned Chickasaw (a town) and forbade solicitation. P refused to leave the “privately owned” sidewalk when she was handing out Jehova’s witness flyers. She was convicted of violating a state law that made it a crime to enter or remain on the premises of another after being warned to leave. 
(b) Held – unconstitutional
(i) A privately owned town cannot abridge the liberty to distribute religious literature 
(ii) The state is enforcing this discrimination by statute
(c) This case has been mostly abandoned 
ii) Endorsement/Delegation strand (state enforcement of private decisions)
(1) Shelly v Kraemer 
(a) Summary: 30 property owners signed an agreement restricting any of them from selling their respective properties to minorities. Ps, who were black, bought the property and the signatories to the agreement asked the court to enforce the agreement. The courts enforced the agreement. Restrictive covenants by private parties.
(b) Held – unconstitutional
(i) Action by the courts in enforcing private agreement IS considered state action for EP purposes
(ii) Court is taking sides here because court is forcing the seller to discriminate, so state is endorsing the signatories’ decision to discriminate against the buyer’s willingness to sell the property (not discriminate).
(iii) Contrast this with state neutrality: If state enforces all private decisions of this nature, then no endorsement
iii) Entanglement strand (nexus between state and private actor)
(1) NCAA v Jerry Tarkanian
(a) Summary: UNLV suspended Tarkanian, UNLV’s basketball coach pursuant to NCAA’s recommendations. Tarkanian sues NCAA for violation of §1983 and deprivation of PDP (not given an opportunity to contest the charges).
(b) Held 
(i) NCAA not liable because the NCAA is not a state actor; UNLV suspended Tarkanian, not the NCAA, and the NCAA’s contract with UNLV did not make NCAA a state actor.
(ii) No sufficient nexus or delegation despite these entanglements 
1. Relationship between UNLV and NCAA
2. UNLV had insufficient influence on NCAA policy
3. UNLV yields power to NCAA
4. Adversarial, not symbiotic
5. Power NCAA wields over UNLV defies delegation
6. NCAA’s conduct not attributable to the State
8) Affirmative Action 
a) AA Generally – Strict Scrutiny Standard of Review
i) ENDS (#1): Remedying agency’s own, past de jure discrimination. Must establish own past/current EP violation
(1) Contemporaneous findings are required (Problem: tacit admission opens up gov’t to a lawsuit)
(2) AA remedy must be coterminous with violation: AA for public works contracts must be tied to violation of that type, not general de jure discrimination
(a) EX: DC PD not responsible for segregated DC schools, thus PD cannot adopt AA as remedy for schools’ de jure discrimination 
ii) ENDS (#2): Remedying de facto discrimination
(1) Not a compelling state interest
(2) Two Exceptions 
(a) State complicity as “passive participant”
(i) Does more than merely tolerate private discrimination
(ii) Detailed findings are required here too
(b) Congress remedial power under §5
(3) Private discrimination can’t be undone by AA
iii) MEANS: Even where compelling ends found (e.g., past de jure discrimination), state must use narrowest means available:
(1) Must show that race-neutral means are unavailing
(a) E.g., preferences or subsidies for small businesses
(b) Small business preferences may have effect of increasing minority participation, but are not de jure based on race
(2) Where race-based AA is necessary to achieve compelling state interest, soft factors (goals) only
(a) Quotas (set-asides) are never necessary
(b) Leads to “race-norming”
b) Affirmative Action in Education
i) Compelling ENDS: educational diversity/de-stereotyping 
(1) promotes cultural understanding, robust exchange of ideas
(2) promotes learning outcomes, and better prepares students for an increasingly diverse workforce and society
(3) those intangible qualities which are incapable of objective measurement but which make for greatness. 
ii) Necessary MEANS:
(1) Race-neutral means must be tried first and shown to be inadequate to achieve critical diversity
(2) Race NOT okay as hard factor
(a) no quotas (fixed number, free from competition)
(b) pre-determined points added to minority applicants
(3) Race okay as soft factor 
(a) LSAT score / UG-GPA
(b) Soft variables (part of holistic evaluation) like essays, recommendations, major, legacy, geographic, economic, racial and ethnic diversity 
(4) Race is not an irrelevant factor in producing a diverse student body that will enhance the learning experience for all students.  But it cannot be the sole determinant lest it lead to “race norming” (substantive equality) 
iii) Fisher v. University Texas I (2013)
(1) Summary: Fisher applied to UT and was rejected. F sued UT claiming that UT’s admissions program that used race as a factor in the application violated EP. UT first tried Top Ten Percent Law (H.B. 588) – Automatic admit for top 10% each high school including low-performing, racially identifiable schools. 
(2) Held 
(a) UT’s Affirmative Action Program – Personal Achievement Index incorporates “special circumstances” include consideration of race which is a “factor of a factor of a factor” in the holistic-review calculus (“soft factor” okay under Grutter v. Bollinger)
(b) Strict Scrutiny Application 
(i) Compelling ENDS:  educational diversity
(ii) Necessary MEANS: 
1. UT first demonstrated that race-neutral 10% plan was not adequate to produce racial diversity
2. This didn’t work because many classes had no or only 1 black or Latino enrolled 
(iii) why this AA?  
1. little impact on overall enrollment demographics, but meaningful impact on diversity in classes
2. Petitioner & dissent’s alternatives are not persuasive
9) Sex Discrimination 
a) Intermediate Scrutiny 
i) ENDS: “important” government interest 
ii) MEANS: “substantially related”
iii) State has the burden of proof. Those had to be the ends at the time that the state adopted the discriminatory scheme  
b) Reed v. Reed (1971)
i) Administrator preferred over adminstratrix. State rationale: men were better handling $$
ii) Court creates Meaningful RB review, which is mid-level review
c) Frontiero v. Richardson (1973)
i) Summary: differential scheme based on sex. federal law allowed male service members to receive benefits for their financially dependent OR financially independent partners, but female service members had to prove that their partners were dependent on them for more than half of their income in order to receive the supplement. 
ii) ENDS (State objectives): Military preparedness, which includes providing benefits to service members corresponding to their economic responsibilities
iii) MEANS (Classification): Classification along gender lines 
(1) Benefits for men with wives (dependent or not)
(2) Benefits for women with dependent husbands
(3) Rationale for classification – Administrative convenience because the husband is generally the "breadwinner" in the family and the wife typically a "dependent" partner. 
iv) Held – classification is based on gender  mid-level review   the classification is not a close enough fit to further the End
v) Standard of Review
(1) Test: Articulates the “Indicia of Suspectness” (4 elements)
(a) History of discrimination based on stereotype
(b) Structural impediments to political power
(c) Discrete and insular minority (immutable characteristic) 
(i) Discrete: distinct (visible characteristic)
(ii) Insular: no easy ingress/egress (immutable trait)
(d) Discrimination against class is grossly unfair 
(2) Thus, discrimination against class is “invidious”. Class “inherently suspect”  “close judicial scrutiny”
d) US v. Virginia (1996)
i) Summary: Virginia Military Institute (VMI) was a state-sponsored, men-only military-like undergraduate program. A female student sued for violations of EP. After an initial finding that the state violated EP, Virginia proposed opening a separate program (VWIL) for women at a different campus. 
ii) ENDS: To produce "citizen‑soldiers" prepared for leadership in civilian life and military service
iii) MEANS: Classification based on sex
iv) Held: State doesn’t meet its burden because the ends it came up with (further educational diversity) was not the intended goal at the time the discriminatory scheme was created 
v) REMEDY: create a separate but equal program at Mary Baldwin 
(1) Not equal in this case because the programs were not on equal footing 
10) Other Suspect Classes – Use Indicia of Suspectness Test 
a) “Manheim Rule”
i) RB+ review allows SC to look behind state’s proffered ends to discern its real purpose. In RB+, burden of proof shifts and the state has to demonstrate that the end is legitimate and the discrimination in fact furthers this purpose. AKA meaningful RB, RB+, “RB with a bite”
ii) Go from RB  RB+ when:
(1) there is a class that meets many of the indicia of suspectness, making an almost suspect class
(2) an almost fundamental right (such as housing, but still a necessity of life)
(3) Total denial of the right, not simply unequal allocation 
b) Non-Marital Children (quasi-suspect, intermediate review)
i) Indicia of Suspectness Test
(1) Immutable Trait
(a) Characteristic of Birth
(b) Discrete & Insular? – Does not carry an obvious badge
(2) History of Discrimination
(a) Bastard pejorative
(b) Not as bad as race/sex bias
(3) Impediments to political process?
(4) Gross unfairness: penalizing child is ineffectual and unjust
ii) HS test because sometimes the classification does bear a reasonable relationship to legitimate laws, which SS would invalidate
c) Developmentally Disabled (almost suspect, RB+) 
i) Indicia of Suspectness Test
(1) History of Discrimination – yes 
(2) Impediments to political process – not necessarily because (despite the legislation in Cleburne) there is a lot of legislation supporting the developmentally disabled 
(3) Immutable Trait 
(4) Gross unfairness – this element fails because there can be legitimate reasons for using this category 
ii) City of Cleburne v Cleburne Living Center (1985) 
(1) Summary: City’s zoning requirements required facilities serving the mentally disabled to apply for a permit before opening. Only those facilities required the permit. Permit was denied.
(2) Fails RB test. Legitimate ENDS, but MEANS don’t further the ends:
(a) Ends: Public Safety (500 yr flood plain). Means: Developmentally disabled no less able to cope with flood than residents of nursing homes, hospitals, etc. 
(b) Ends: City liability for residents’ actions. Means: Developmentally disabled no more likely to create municipal liability than frat brothers.
(c) Ends: Density. Means: Not a concern for other multi-person living
(3) Claims to use RB test but it is “meaningful RB” where the burden of proof shifts to the state 
d) GLBT (almost suspect, RB+)
i) Romer v. Evans (1996)
(1) Summary: CO’s “Amendment 2” prohibited gays and lesbians from enjoying the statutory protections approved by local governments. No level of state gov’t shall give protected status to gays, lesbians, or bisexuals
(2) Held 
(a) No valid Ends: 
(i) Respect for right of others to discriminate. But businesses don’t have liberty interests to discriminate, only private parties do
(ii) Conserving resources to fight more important bias. If this is state’s objective, then the MEANS are arbitrary
(iii) Animosity to particular group. Per se impermissible state interest: “bare desire to harm a politically unpopular group” is denial of EP in literal sense
(b) Since no valid ENDS, means analysis unnecessary
ii) United States v. Windsor (2013)
(1) Summary: A partner in a same-sex couple died and left the inheritance to her spouse. NY law stated that same-sex couples are considered married. But the Defense of Marriage Act (DOMA) applied to over 1,000 federal statutes and made marriage/spouse apply only to heterosexual couples. So, Windsor was denied marital exemption from (federal) estate tax
(2) Held – unconstitutional using Rational Basis+
(a) Burden on state to establish legitimate interest. In determining whether a law is motivated by improper purpose, ‘discriminations of an unusual character’ especially require careful consideration
(b) DOMA departs from this history and tradition of reliance on state law to define marriage.
(c) Law’s purpose is to injure the very class NY seeks to protect, which is not legitimate 
e) Alienage Discrimination (various)
i) Entitled to EP of laws because 14th because EP clause protects “any person within [a state’s] jurisdiction”
ii) Resident Aliens as Suspect Class – Indicia of Suspectness Test 
(1) Immutable trait – Ancestry is fixed, but one can change their status from alien to citizen through naturalization 
(2) Political powerlessness
(3) History of purposeful discrimination, tending toward stereotype and stigma
iii) Who is discriminating
(1) Congress has plenary power, so no EP protections and therefore no SC review at all
(2) Federal agency: specific delegated power (no scrutiny at all) or general power (subject to SS)
(3) State/local government – maybe EP protections when the state is discriminating with respect to policy/political functions (police officers). RB applied to alien classification involving:
(a) direct political participation (voting, candidacy)
(b) those “important non-elective executive, legislative and judicial positions” that formulate, execute or review public policy
11) Equal Protection Fundamental Rights
a) General 
i) Discrimination relating to the exercise of an (EP) fundamental right can trigger strict scrutiny 
(1) A class of people denied right. If everyone is denied, not an EP problem; but SDP
(2) Unequal allocation of the right. Some folks get more of it than others do
(3) A uniform burden on the exercise of the right produces disparate impact in its enjoyment. Right can be exercised, but at a price not everyone can pay
(4) EX: voting. It is not a SDP fundamental right. But if a state gives some people that right they must also give others the right too. This is why voting is an EP issue and not DP issue. 
(5) Identity of the group receiving more or less is immaterial 
ii) How to find EP fund rights
(1) SDP fund rights automatically protected by EP
(2) Non-SDP fund rights can be EP fund rights
(3) Denial of EP vs. Deprivation of DP: differential treatment vs. undue burden
(4) If fundamental for DP purposes, it is fundamental for EP purposes (but converse not true). SC more generous for identifying rights under EP clause than DP clause 
b) Right to Vote 
i) Fundamental because preservative of all other rights – a penumbral right
ii) But not fundamental under Due Process, i.e., state does not have to have elections
iii) Reynolds v. Sims (1964)
(1) Summary: districts were of similar size, but the population variations were dramatic. This malapportionment meant that 25% of voters elect 50% of legislature. Those voters have 3x voting power of others. 
(2) Held 
(a) One person-one vote (substantive equality) rule 
(b) Gov’t must “make a good-faith effort to achieve precise mathematic equality
(c) Even small deviations are suspect for congressional districts (e.g., 0.7%)
(d) Greater deviation allowed in state legislative districting (< 10%)
iv) Evenwel v. Abbott (2016)
(1) Summary: claimed that districts should be drawn based on number of eligible voters rather than total population. “Denominator problem”. 
(2) Held 
(a) Con presumes that voting refers to population, not voters
(b) Representatives
(i) represent all people not just the voters 
(ii) non-voters have important stake in gov’t
(c) all prior cases assumed total population
c) Right to Travel
i) Rights
(1) Right to enter and leave a State
(a) Implicit in the concept of union, so there need not be a clause in the Con codifying this right 
(b) Under Art. IV Privileges & Immunities Clause
(c) Under the Dormant Com. Clause
(2) Right to equal treatment while visiting
(a) Under Art. IV Privileges & Immunities Clause
(3) Right to change residency (migrate)
(a) Ways in which a state might deter or burden in-migration
(i) Denial of residency (setting onerous residency requirements)
(ii) Imposing a penalty on the right to migrate (Loss of benefits)
(iii) Unequal allocation of rights of citizenship
(4) Right of foreign travel
ii) Can be asserted against private parties (can sue KKK for deterring out of state citizens from moving in-state)
iii) No positive rights. BUT when the state provides that right to some citizens, other citizens CAN sue to get those rights too, and this leads to entitlements to those positive rights for all citizens. 
iv) Saenz v. Roe (1999)
(1) Summary: CA law stated that anyone who moves to CA and lives in the state for less than 12 months will receive the amount of social benefits that they were receiving when in their prior state. 
(2) Q: does CA’s law, which discriminates based on length of residence in CA and which state one comes from, violate the Constitution’s protection of the right to travel?
(3) Held – yes, unconstitutional   
(a) The right to travel protects 3 different rights, including the right to become a permanent resident and be treated like all other residents of the state (derived from the P&I clause)
(b) Legitimate Ends: saving $
(c) Rational/necessary (?) Means: the state’s interest in saving money doesn’t justify its decision to discriminate among equally qualified citizens 
(d) Bona-fide residency requirements
(i) State may discriminate against non-residents WRT non-Art. IV “fundamental rights” regarding “portable” benefits (e.g., subsidized college tuition)
(ii) Elements of state residency
1. Physical presence in state
2. Subjective intent to remain indefinitely
v) P&I Clause v P or I Clause
(1) Article 4 – P&I of citizens of several states = privileges to enter, conduct commerce, etc. (see P&I clause). Provides no substantive rights.  
(2) 14th Amendment – P or I of the citizens of the US, which was designed to create body of federal rights. These rights of national citizenship are defined by the federal government. Mandates only 1 class of citizens, so states cannot discriminate between its own citizens 
(3) 14th Amendment – right to travel is still protected under the EP clause
d) Right to Education – NOT fundamental EP right 
i) San Antonio Independent School District v Rodriguez (1973)
(1) Summary: TX funded each school district based on property taxes from that district. P, who lives in one of the poorest districts, sued claiming that the SA violated the EP clause by using a funding scheme that resulted in such disproportionate funds between students living in wealthy districts and those living in poorer districts 
(2) Held – no EP violation 
(a) Disparate Impact – Different per pupil school expenditures that fall along wealth and race grounds
(i) Wealth Discrimination: Purposeful but not suspect class
(ii) Race Discrimination: Suspect class but not purposeful
(b) Education is not an express or implied fundamental right
(c) RB standard of review met here
ii) Phyler v Doe (1982) – law fails RB+
(1) Summary: TX law allowed schools to deny admission to children of undocumented immigrants, and TX changed its education laws to withhold funds from schools for such children. 
(2) Held – unconstitutional 
(a) Not a suspect class or a quasi-suspect class, but treated as an “almost” suspect class
(b) Education not fundamental (for either DP or EP purposes), but supremely important and plays a “fundamental role”
(c) Total denial, not just unequal quality with almost suspect class = RB+
(i) End: Budgetary & economic interests
(ii) Means: classification harms state’s interest because illiterate people will be a drain on the state’s resources in the long run
iii) Gary B. v Snyder (filed ED MI 2016)
(1) Due Process
(a) Claim 1: positive SDP right – access to literacy
(b) Claim 2: intentional exposure to danger
(2) Equal Protection
(a) Claim 1: functional denial of positive EP right
(b) Claim 3: classification based on race
e) Marriage Equality
i) Recap of Gay Rights Cases
(1) Bowers v. Hardwick (1986)
(a) Upholds GA sodomy law
(b) No SDP right to gay sex
(2) Romer v. Evans (1996)
(a) EP right to vote; unequal political access
(i) Kennedy applies Rational Basis w/ Bite
(3) Lawrence v. Texas (2003)
(a) Overturns Bowers
(b) Intimacy/relationships protected by DP liberty
ii) Federal Same-Sex Marriage Cases
(1) Perry v. Schwarzenegger (ND Cal, 2010) – Prop. 8 violates federal DP & EP clauses
(a) Affirmed: Perry v. Hollingsworth (9th Cir. 2012)
(b) Vacated: Hollingsworth v. Perry (USSC 2013) [standing]
(2) United States v. Windsor (2013)
(a) Applies Rational Basis w/ Bite
(b) Purpose of DOMA is to harm disfavored group
(c) Discrimination for its own sake is never a legitimate state interest
iii) Obergefell v. Hodges (2015)
(1) Marriage is a fundamental liberty right
(2) History and tradition: The idea of marriage has evolved a lot over time 
(3) Kennedy’s rule: Define the right in terms of its central purpose, and distinctions irrelevant to that should be ignored

First Amendment

1) General 
a) “Congress shall make no law abridging the freedom of speech, or of the press…”
b) Absolute protection never accepted
i) not all speech is protected 
ii) qualified right is not absolute
2) Analysis
a) Is the actor engaged in speech?
b) If Pure Speech, what type and what level of protection for this speech?
i) Protected (SS), Lesser Protected (IS) or Unprotected (No 1A claim)?
c) Mixed speech and Symbolic Speech: is the government regulating the non-expressive act or the expressive act? 
i) If complete prohibition on activity, use O’Brien Test
ii) If restriction on activity, use TPM Test
iii) Result will either satisfy or violate the 1A (no need to go to RB or SS). 
3) Types of Speech
a) Traditional forms of expression
i) Writing, speaking, music, images, art, movies
b) Non-verbal forms of expression
i) Speaker intends to speak AND
ii) A “viewer” perceives a communication but need not understand what is being said. EX: modern dance satisfies this test 
c) Mixed speech/action with both expressive and non-expressive elements
i) Example: protest march
(1) expressive element – what is being said
(2) non-expressive – the physical march itself
ii) Example: computer code
(1) expressive – information content
(2) non-expressive – computer instructions
4) Content-based (“anti-speech”) vs Content-neutral Regulation (“non-speech”)
a) Content based restrictions receive demanding scrutiny, but content neutral regulations are subject to very low standard of review 
b) Government can regulate the non-speech component upon lesser showing of need. EX: no parades during rush hour
5) Speech Act Theory: When Speech is not Speech
a) Functional Speech (performative) – Acts that perform the action the speech describes 
i) Performative speech is treated as conduct NOT speech. So regulation regulates conduct not speech.
ii) EX: Saying “this is a holdup” means (literally) this is a holdup
iii) EX: “I pronounce you husband & wife” completes the marriage
b) Action (locutionary) – The act of speaking (publishing, etc).
i) All speech includes locutionary acts (conduct).
ii) When gov’t regulates locution (loudspeakers at 3am) it is regulating conduct, NOT speech
iii) Regulation of locutionary speech is content-neutral
c) Instrumental speech (perlocutionary) – Effect of speech on the listener (listener response)
i) Perlocutionary speech can be similar to other conduct
(1) obscenity; nude dancing
ii) Perlocutionary speech can be the “trigger of action”
(1) as to disallow any intermediation (free will) with listener 
(2) shouting “fire” in a crowded theater
iii) Perlocutionary speech can have an interpellative effect
(1) “I’m going to kill you” is not simply expressive (illocutionary); it creates an emotional response
iv) Instrumental speech is treated as conduct NOT speech
d) Expressive Speech (illocutionary) 
i) Informational content (communicative point)
(1) Most speech is expressive
(2) Does not depend on the truth value of the content
(3) Stop voter fraud in “certain areas”
ii) Regulation of Illocutionary speech is content-based
iii) Some Expressive Speech is not protected
(1) Does not serve values underlying 1st Amendment
(2) EX: obscenity, defamation, threats
6) Categories of Speech 
a) Unprotected Speech (4+2) 
i) True threats of harm
(1) Elonis v US 
(a) Summary: Elonis posted threats to his ex-wife on his FB page. 
(b) Held 
(i) Communicating “something” is not what makes conduct “wrongful”, rather the speaker must intend the communication to contain a threat 
(ii) Elonsis’s conviction was based on if a reasonable person would interpret the posts as a threat, which ignored the MR requirement 
(iii) Degree of Intent required
1. Intent to communicate (knowing act) a message that reasonable person takes as true threat
2. Intent to threaten (knowing threat) subjective intent (mens rea)
ii) Subversion
(1) Schenck v. US (1919)
(a) Summary: Schenk circulated copies of the 13th A and was charged with obstructing the recruiting process. 
(b) Held – conviction upheld 
(i) Schenck test: “whether the words are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evil” (resisting the draft)
(ii) Perlocutionary: Words can be the “trigger of action” – “may have all the effect of force”
(iii) Treats the communication as action/the conduct of resisting the draft itself
(2) Whitney v California
(a) Summary: CA statute criminalized syndicalism, which is an association with a group that advocates for “a change in industrial ownership or control or effecting any political change”. D was engaged in a Communist group and charged under this statute.
(b) Held 
(i) CA determined that such activities created a danger to the public, and this end is within the state’s police power. 
(ii) The statute is not an arbitrary exercise of the state’s police power, so it does not infringe on the 1A
(iii) How “clear” must the danger be for the speech to be considered instrumental (causing action)?
1. Brandeis: “must be reasonable ground to fear that serious evil will result if free speech is practiced”
2. That the danger apprehended is imminent (high probability)
3. That the evil to be prevented is a serious one 
(3) Abandoned and replaced by incitement doctrine
iii) Incitement of imminent lawlessness
(1) Brandenburg v Ohio
(a) Summary: OH statute criminalized Criminal Syndicalism. D was part of the KKK and went to rallies that supported the theory of violence. 
(b) Held – conviction overturned
(i) The OH statute that criminalizes mere association is too broad and violated the 1A and 14A protections of free speech.
(ii) The statute must distinguish between mere advocacy (lawful) from incitement to imminent lawless action (unlawful)
(iii) Whitney’s clear and present danger test overruled
(c) Ohio Criminal Syndicalism Act invalidated because it failed to distinguish between abstract advocacy and incitement to imminent lawlessness,
(d) Incitement to Imminent Lawlessness Test (if each of the factors are met, speech can be treated as part of the action):
(i) Incitement: urging, exhortation, solicitation
(ii) Imminence: proximity in both space & time 
(iii) Lawlessness: act must itself be illegal
(iv) Likelihood: need not wait for illegal act; but if unlikely to occur, then it is abstract speech that is being punished
(2) Replaces the subversion standard, and is very hard to meet the four criteria. 
iv) Obscenity (sexually explicit content)
(1) Paris Adult Theatre v. Slaton (1973). Reasons to prohibit: 
(a) Obscenity is instrumental (action not speech)
(b) Correlation between obscenity & crime
(c) Leads to antisocial behavior
(d) Fails to serve any underlying 1st A purpose
(2) Miller v. California (1973)
(a) Standards for unprotected obscenity. 4 Part Miller Test:
(i) Works that depict or describe sexual conduct
(ii) Taken as a whole, appeals to the prurient interest in sex using contemporary community standards
(iii) Portray sex in patently offensive way (hard core)
(iv) Taken as a whole, does not have serious literary, political, or scientific value
(3) FCC v. Fox Television (2012)
(a) Summary: FCC changed its rules regarding what speech is forbidden to broadcast. FCC fined Fox and ABC for broadcasts that took place before the change.
(b) Held
(i) The FCC’s standards were vague and did not give FCC or ABC notice of what was actionably indecent 
(ii) Broadcasts were vulgar, indecent or erotic, but not obscene
(iii) Digression - Vagueness Doctrine
1. A statute that does not clearly identify what conduct is proscribed is void for vagueness
a. Fails to give adequate notice
b. Invites discriminatory application
2. Both a Procedural Due Process problem
3. And a First Amendment problem – Vague speech laws chill free speech
(4) Broadcast is a public resource and regulation in the public interest is justified
v) Solicitation of crime
(1) Model Penal Code, § 5.02: (1) Definition of Solicitation. A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or would establish his complicity in its commission or attempted commission.
vi) Fighting Words
(1) Case not assigned
b) Lesser Protected Speech (4) 
i) Commercial Speech 
ii) Erotic/Adult
iii) Profanity, Vulgarity (coarse or crude language) & Violence
(1) “Fuck the Draft” on shirt was ruled unprotected
iv) Defamation- libel of private persons regarding private matters 
c) Fully Protected Speech (3) 
i) Hate Speech (“group libel”)
(1) Hate speech is fully protected today 
(2) Hate crime is a crime that punishes conduct, not speech
(3) Distinguish hate speech (protected) v hate crime: motive can be relevant to sentencing, and laws punishing hate crimes more than other crimes are okay because hate crimes inflict greater individual & societal harms, so enhanced penalties are okay
ii) Lies 
(1) US v Alvarez
(a) Summary: Alvarez lied about receiving the Medal of Honor. Statute criminalized any statement that falsely represented that one received the Medal of Honor. D was prosecuted under the statute and claimed 1A protected his speech.
(b) Held – 1A protection 
(i) The Act criminalizes a very wide range of statements, including any whisper in one’s home regarding the Medal of Honor. This vast scope is a dangerous license to the government to invade privacy in the name of protecting the Medal of Honor
(ii) Value of false statements
1. Freedom of speech needs breathing room
2. Difficult to determine if statement is false 
(iii) Strict Scrutiny
1. Compelling ENDS: Protection of military integrity
2. Necessary MEANS: Theory: lies undermine value of military honors, but government unable to demonstrate this actually occurs
(c) Susan B. Anthony List v. Driehaus (6th Cir, 2016): Campaign Lies – Ct. Appeals reads Alvarez as protecting false speech
iii) Political Speech 
(1) Snyder v Phelps
(a) Summary: Westboro Church parishioners traveled to the funeral of Snyder’s son to protest homosexuality in the military. Suit found the church civilly liable. 
(b) Held – 1A protects speech
(i) Here, the church did not disrupt the funeral, stayed in their assigned location that was separated by a barrier, and the issues in the protest are of public interest
(ii) SC defines “matters of public concern”: when can be “fairly considered as relating to any matter of political, social, or other concern to the community," or when it "is a subject of legitimate news interest; that is, a subject of general interest and of value and concern to the public.”
(iii) Matters of “private concern”: “speech solely in the individual interest of the speaker and its specific audience.” and “does nothing to inform the public”
(iv) Public v Private speech
1. examine "'content, form, and context'" of the speech
a. not relevant that protests were at private funeral
b. they were in a public forum
(v) Offensive speech in public place is protected even if outrageous
7) Forced Speech
a) Not allowed
b) Can’t require kids to salute the flag or get kicked out of class
8) Prior Restraints
a) Backbone of 1st A Free Speech
b) Definition: need prior approval before being able to speak 
i) License needed to speak (publish, etc)
ii) Injunction against speech before it occurs
(1) Violation even if speech is otherwise protected because injunction is violated
c) Subject to Super Strict Scrutiny 
d) NYT v US
i) Summary: NYT obtained and planned to publish a report on US’s involvement in Vietnam, and the US sued to enjoin the publication. 
ii) Held 
(1) Allowing the president to restrict the press’s publications in the name of national security would destroy the 1A 
9) Symbolic Speech 
a) Overview
i) non-verbal communication that coveys a message
ii) applies even if the viewer cannot discern the message 
iii) central question is whether the government is regulating the speech or the conduct  
iv) The level of protection afforded to symbolic speech depends on level of expressive category
(1) Political messages get heightened scrutiny
(2) Prostitutes standing on corner “saying” sex for sale = no protection 
v) Not all regulation of symbolic speech is anti-speech because regulation may be aimed at the non-speech element of the mixed activity
b) Analysis O’Brien Test for symbolic speech (This test is Med-Level. If no at any point, go to SS)
i) Is the regulation w/in government’s power?
ii) Does it further an important governmental interest (Ends)?
iii) Is the interest unrelated to suppression of speech (Ends, determines standard of review/performs “switching function”, argue both sides)?
iv) Is the incidental restriction on speech any greater than necessary to further the gov’t interest (Means, very deferential)?
c) O’Brien v US
i) Summary: D burned his certificate for Selective Service. 
ii) O’Brien Test application
(1) Does it further an important governmental interest (Ends) (step 2)? Important Government Interest to require individuals to carry draft cards because:
(a) Proof of registration
(b) ID for draft board (classification & draft #)
(c) Reminds registrant he needs to notify SSS of changes
(2) Is the interest unrelated to suppression of speech (step 3)?
(a) Factors tending to show it is unrelated …
(i) Facially unconnected to expression; regulates conduct
(ii) Conduct can be regulated, even if done for expression 
(iii) Law applies irrespective of expressive component
(iv) The law “does not distinguish between public and private destruction, and it does not punish only destruction engaged in for the purpose of expressing views.”
(b) Factors tending to show it is related …
(i) Amended at height of Vietnam war protests
(ii) Committee report: "defiant destruction and mutilation of draft cards by dissident persons who disapprove of national policy … contumacious conduct represents a potential threat
(3) The critical third step in the O’Brien test in theory could be mid-level, but the court uses a very deferential level of review 
d) Texas v Johnson
i) Summary: D Johnson was convicted of “desecration of a venerated object” for burning an American flag in protest of Regan’s swearing in. 
ii) Held 
(1) Flag burning is expressive conduct 
(2) O’Brien step 3 – regulation is directly related to expressive conduct (flag burning is expressive). Therefore, analyze whether the speech is protected or falls into a category of unprotected speech. Because protected political speech, go to SS.  
(3) Strict Scrutiny test – Fails 
(a) Ends: Preserving the peace. But improper Means: Speech directed to inciting or producing imminent lawless action only and likely to incite, which are absent here. 
(b) Ends: Preserving the flag as a symbol of national unity. But improper Means: Force orthodoxy of thought & expression 
10) Time, Place, Manner 
a) TPM Analysis – purpose of the test is to test whether the government’s restrictions are aimed at speech or non-speech. This ONLY applies in the public forum when there is a right of speech access. 
i) Is the restriction unrelated to content?
(1) If not a neutral TPM regulation, then apply SS
(2) If it is a neutral TPM regulation, the regulation is non-speech so apply 2-4. The language is mid-level but the court is very deferential 
ii) Mid-Level: Significant gov’t interest that is Narrowly tailored (but applied deferentially) 
iii) If so, must leave open ample alternative channels of communication
b) When to apply O’Brien v TPM test
i) Apply O’Brien if the speech activity is prohibited entirely
ii) But apply TPM if the speech activity is just regulated 
c) McCullen v Coakley (2014)
i) Summary: prohibits any person (with some exemptions) from being within a 35-foot buffer zone around abortion facilities. Use TPM test because the regulation is not a prohibition—speech is allowed in places other than the restricted area. 
ii) Held – fails TPM test
(1) Status of Clinic Perimeter
(a) Sidewalk & street - public forum
(b) Clinic property – non-public forum
(2) Content-neutral law:
(a) Not facially discriminatory despite greater impact on abortion-related speech
(b) End: public safety 
(c) exemptions do not depend on content of speech
(3) Remaining TP&M elements
(a) Law burdens substantially more speech than necessary 
(b) Not narrowly tailored to significant gov’t interest because the buffer zones are broader than necessary for safety
11) The Public Forum
a) Traditional public forum
i) Includes areas traditionally used for public speech such as streets/sidewalks/public parks
ii) right of speech access
iii) only reasonable Time, Place & Manner (non-speech) regulations permitted 
iv) No Anti-Speech restrictions (content discrimination) 
b) Non-public forum
i) Includes other public places, sensitive public property (e.g., schools, jails, S.Ct.), and private property
ii) no right of speech access
iii) No discrimination (Anti-Speech) regulations because no speech occurs there. 
c) Limited public forum
i) Non-public forum opened up for some speech
ii) Subject matter discrimination ok (e.g., artistic)
iii) But viewpoint discrimination prohibited
12) Government Speech
a) General 
i) Government may speak – it may promote its own views, but it may not stifle contrary speech. But, when government speaks, it does not need to give a right to reply in the same forum
ii) Examples
(1) Foreign aid
(2) School curricula
(3) Family planning policies
iii) Using taxpayer funds to speak
(1) Only if general purpose elected body (legislatures)
(2) Special purpose bodies (e.g. State Bar) (dues)
b) Walker v. Texas Sons (2015)
i) Summary: Sons of Confederate Veterans submitted a proposed license plate for the State of Texas to adopt. The state rejected the proposal, and SCV sued. 
ii) Held 
(1) Non-public forum, so no Right to Speech Access
(2) Texas is discriminating based on content, but that’s okay because the government can speak however it wants in a non-public forum 
c) Unconstitutional Conditions Doctrine – If government’s condition is relinquishment of constitutional right, then the condition must be substantially related to the benefit
i) Wooley v. Maynard – Condition that drivers endorse NH ideology is not substantially related to purpose of licensing
13) Commercial Speech Basics
a) General
i) Speech relating to commercial transactions (EX: advertising, promotion) NOT just speech by corporations 
ii) Is commercial speech 1st A speech?
(1) satisfies some, but not all 1A principles
(a) search for truth provides relevant information to consumers 
(b) marketplace of ideas 
(2) robust, supported by profit motive
b) Intermediate scrutiny for commercial speech:
i) ENDS: Substantial state interest
ii) MEANS: must be proportional to the interest
(1) Must directly advance the interest
(2) Cannot be more restrictive than necessary
iii) Protected commercial speech: Truthful facts; opinions
iv) Unprotected: 
(1) False statements
(2) Deceptive or misleading advertising
(3) Promotion of illegal activities (illegal drugs)
c) Sorrell v IMS Health (2011)
i) Summary: Vermont law prohibited pharmacies from selling prescriber-identifying information (such as doctors’ prescribing habits) to pharmaceutical companies. 
ii) Held – unconstitutional. Heightened review of VT law
(1) Substantial government interests
(a) End 1: integrity of doctor-patient relationship
(b) End 2: improved public health, reduced medical costs
(2) Narrowly-tailored means
(a) State fails to explain how “beneficial speech of pharmaceutical marketing” adversely affects treatment decisions (End #1)
(i) Even if it does, influencing decisions is at the core of the 1st A
(b) Court disagrees that “diminishing detailers’ ability to influence prescription decisions” lowers costs or promotes public health (End #2)
d) R.J. Reynolds v. FDA (DC Cir. 2012)
i) Summary: Family Smoking Prevention and Tobacco Control Act gave FDA the power to enact regulations to prevent smoking. It issued a label and graphics regulation requiring tobacco products packaging to be 50% covered with one of 9 pre-selected images. 
ii) Held – unconstitutional 
(1) Forced commercial speech
(a) Exception to general rule of heightened scrutiny:
(b) Factual matters to prevent consumer deception.
(i) Little 1st Am value in withholding relevant commercial info.
(ii) But Court holds these warnings are ideological not factual
(2) Intermediate Scrutiny (per Central Hudson)
(a) Ends: substantial state interest in reducing smoking and smoking-related disease 
(b) Means: the graphic warnings do not directly advance the government’s interest in reducing smoking because there is not substantial evidence that large graphic warnings reduce smoking. If not effective, the labels don’t further the interest. 
Religion 
 
1) General
a) First Amendment: Congress shall make no law respecting an establishment of religion,” “or prohibiting the free exercise thereof;”
2) West VA v. Barnette (1943)
a) Summary: Compulsory Flag Salute in Public Schools
i) Forced (symbolic) speech
ii) Forced practice contrary to religious beliefs
iii) Both subject to super-strict scrutiny
b) ENDS are compelling: National unity
c) MEANS: Compulsory affirmation of belief invades personal freedom and the spirit of the intellect
3) Free Exercise Clause
a) Government does not have any regulatory authority over beliefs, but it can regulate conduct 
b) Smith Test: Is regulation of conduct anti-belief or non-belief?
i) Anti-belief if the conduct is punished only when engaged in for religious reasons
ii) Non-belief if the regulation is directed at the conduct generally, and not directed at religious practices
c) Locke v Davey (2004)
i) Summary: WA state set up a program to give funds to students who performed well in high school and are below the median state income. The scholarship prohibited the students from pursuing theological studies, but it did not prohibit the students from attending a religious institution. 
ii) Held – constitutional 
(1) State funding of religious training (this is the “play between the joints” that resolves the tension between the two clauses):  
(a) Permitted under Establishment Clause under current “accommodation” doctrine:
(i) Is government recognizing religion’s role in society, or is it coercing religious practice?
(ii) Here, merely recognizing religion’s role in society 
(b) Not required under Free Exercise Clause
(i) Smith not controlling/applicable in funding cases (only in regulation cases)
(ii) No burden on the practice of religious beliefs as in Lukumi
(iii) substantial interest in not using tax $$ for religion
4) Establishment Clause
a) Accommodation Doctrine (current test) – Government should recognize role of religion in society and accommodate its presence in government 
i) Prohibits only
(1) Literal “establishment” of state religion, or
(2) Coercion of religious participation
(a) Narrow view (Scalia): only direct coercion (taxes, penalties)
(b) Broad view (Kennedy): subtle coercion (school prayer)
ii) Permits gov’t to indirectly promote religion: this theory is preferred by religious conservatives, since it allows for religion in public life
b) Town of Greece v. Galloway (2014)
i) Summary: Town of Greece held meetings for the town and the board invited a clergyman to open the meeting with a prayer. The clergy were exclusively Christian until P complained. P alleges that the prayer is inconsistent with the Establishment Clause.  
ii) Held  
(1) Limiting subject of prayer is dangerously close to infringing on the rights of clergy.  
(2) Greece does not favor one religion, it is merely representing the majority

Civil Rights Enforcement Power

1) General
a) 13th Amendment (1865) 
i) §1: abolished slavery 
ii) §2: Congress shall have power to enforce this article by appropriate legislation.
b) Civil Rights Act of 1866 – abolished black codes pursuant to Congress’s §2 power
c) Thus, 1964 Civil Rights Act based on commerce clause because Congress thought the SC would deem the Civil Rights Act unconstitutional if passes pursuant to its 14th A §5 power
d) 14th Amendment 
i) Section 1
(1) citizenship
(2) privileges or immunities
(3) due process
(4) equal protection
ii) Section 5:
(1) The congress shall have power to enforce by appropriate legislation, the provisions of this article (like a necessary and proper clause)
e) Principal question: To what extent is Congress’ power under § 5 (§ 2) limited by SC’s interpretation of § 1? 
f) Answer: Rights vs. remedies: §5 gives Congress the ability to add non-self-executing remedies to the 14th A’s rights as defined by the SC. 
2) City of Boerne v. Flores (1999)
a) Summary: Pastor wanted to expand a church in a historic district. City’s zoning code required similarly situated buildings to obtain a permit. Permit denied. 
b) Rule (In Smith, an earlier case): Free Exercise clause not implicated by law that only incidentally impairs religious exercise. Law must be aimed at religious exercise to trigger clause. 
c) Religious Freedom Restoration Act – Creates a statutory cause of action
i) SC holds RFRA creates a new right, not just a remedy, and exceeds congress’ § 5 power against the States, but it is valid against the Federal government 
ii) One exception: congress may act “prophylactically;” to prevent imminent § 1 violations from occurring. Boerne test determines when okay:
3) Boerne Test:  Section 5 laws must be:
a) Congruent (means are strongly related to risk of §1 violation) – Relation between means used and ends to be achieved
i) Ends must be to remedy or prevent constitutional violation
ii) Means must be designed for this end; not to be substantive (§5 law can’t remedy harms not actionable under §1)
(1) E.g., no §5 remedies for non-suspect discrimination or private acts, or state laws that don’t violate substantive due process because these are not protected under §1. 
b) Proportional (scope related to degree of §1 violation) – The scope of the means used must relate to degree of constitutional violation (or threat) and go no further
i) Sanctions can’t go far beyond judicial remedy for §1 violation
ii) Since Congress is confined to “remedying” (and preventing) unconstitutional state action, there must be a record that states are likely to violate § 1 
4) Burwell v. Hobby Lobby (2014)
a) Summary: Businesses claim that ACA burdens the business’s free exercise of religion by requiring them to provide health insurance and thus contraceptives.  
b) Religious Freedom Restoration Act (RFRA) held invalid (Boerne) under §5, BUT still valid as restriction on other federal laws
c) Applies pre-Smith Strict Scrutiny to any federal law that “substantially burdens” religious exercise
d) The contraception requirement forces religious corporations to fund what they consider abortion, which goes against their stated religious principles, or face significant fines
e) It creates a substantial burden that is not the least restrictive method of satisfying the government's interests
5) Zubik v. Burwell (2016)
a) Religious organizations argued that the ACA requires these organizations to “facilitate” the provision of insurance coverage for contraceptive services that they oppose on religious grounds. 
b) Remanded with instructions to “figure it out”
6) Take-Away on Civil Rights Laws
a) Religious Liberty vs. other Civil Rights 
b) Congress’ § 5 powers greatly restricted
i) See, e.g., U.S. v. Morrison
c) Congress’ commerce powers restricted
i) See, e.g., U.S. v. Morrison
d) States’ Rights Federalism is ascendant 
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