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I. Introduction
a. What is Constitutional Law?
b. Hierarchy of Laws
c. Powers v. Limits
d. Methods of Constitutional Interpretation (TSP CHV) 
e. Case study: Ingraham v. Wright – corporal punishment in schools

II. Judicial Review
a. Role of Supreme Court
i. Marbury v. Madison – birth of judicial review

III. Sources of Govt Power
a. States – Sovereign power + police power
b. Federal – Enumerated Powers
i. Commerce Clause
1. Kickstarter
2. Caselaw
a. Gibbons v. Ogden – regulation of interstate travel
b. Lochner-Era Cases
i. Lochner v. New York – Fed can’t regulate bakery work hours
1. Allgeyer v. Louisiana – Constitution protects right to freely contract
ii. Hammer v. Dagenhart – Feds can’t regulate child labor
iii. Adkins v. Childrens’ Hospital – No minimum wage for women in DC
iv. Schechter Poultry v. US – No regulation of poultry farms w/in state lines
v. Carter v. Carter Coal – No regulation via tax on federally noncompliant coal mines
c. Post-Lochner Cases
i. West Coast Hotel v. Parrish – state can set women’s min. wage laws; no right to contract
ii. NLRB v. Jones & Laughlin Steel – fed can regulate labor standards in states, if related to interstate commerce
iii. U.S. v. Darby – fed can restrict sale of goods produced w/ certain kinds of labor; overturns Dagenhart
iv. US v. Carolene Products – fed can regulate inter-state filled milk sales
v. Wickard v. Fillburn – fed can restrict private crops
vi. Heart of Atlanta Motel v. US – fed can regulate segregation in private hotels
vii. Katzenbach v. McClung – fed can regulate segregation in private restaurants
d. Recent Commerce Clause Cases // New Federalism
i. US v. Lopez – no nexus between gun law and commerce
ii. US v. Morrison – cannot regulate violence against women under commerce
iii. Gonzales v. Raich – uphold marijuana ban under commerce clause
ii. Taxing Clause
1. Kickstarter
a. Penalty or tax? chart
2. Caselaw
a. Bailey v. Drexel Furniture – anti-child labor tax is unconstitutional penalty
b. Carter v. Carter Coal – tax on noncompliant coal companies is penalty
c. Sozinsky v. US – tax on gun dealers is constitutional
d. US v. Kahringer – tax on bookies constitutional
e. NFIB v. Sebelius – ACA individual mandate a constitutional tax
iii. Spending Clause
1. Kickstarter
2. Caselaw
a. South Dakota v. Dole – withholding highway funds for drinking age
b. NFIB v. Sebelius – ACA Medicaid expansion coercive
iv. Necessary and Proper Clause
1. Kickstarter
2. Rule
a. Art. I, § 8, Cl.18
3. Caselaw
a. McCulloch v. Maryland – Creating a fed bank
b. NFIB v. Sebelius – Mandate is not necessary for acting on an enumerated right
v. Civil Rights Cases (5th, 13th & 14th Amends)
1. Kickstarter
2. Interpreting the Amendments
a. 13th Amendment
b. 14th Amendment
3. Caselaw
a. Privileges and Immunities
i. Bradwell v. Illinois – no right to join the bar
ii. Minor v. Happersett – no right to vote for women
b. No federal power to regulate discrimination under 13th Amend
i. The Slaughterhouse Cases – no fed power to stop integrated slaughterhouses
ii. The Civil Rights Cases –no fed power to stop hotel segregation
c. Federal power to limit discrimination by state actors under 14th Amend.
i. Strauder v. West Virginia – right to have non-white jury
ii. Plessy v. Ferguson – separate but equal is OK
d. Federal power to regulate discrimination under Commerce Clause + 14th Amend
i. Heart of Atlanta Motel v. US – forcing innkeepers to serve blacks isn’t slavery
ii. Katzenbach v. McClung – forcing restaurant to serve blacks isn’t slavery
iii. US v. Morrison – 14th not applicable to non-state action

IV. Limits on Govt Power
a. Structural Limitations
i. Limits on States – SUPREMACY CLAUSE (Preemption)
1. Kickstarter
2. Origins
a. McCulloch v. Maryland – state cannot tax fed bank
b. Gibbons v. Ogden – NY steamships
3. Types of Preemption
a. Express Preemption
b. Implied Preemption
i. Implied Conflict Preemption (Impossibility)
ii. Obstacle
c. Implied Field Preemption
i. Test
ii. Arizona v. US – illegal immigration checks by state officers
ii. Limits on Federal Govt – FEDERALISM
1. Basics
2. Cases:
a. Barron v. Baltimore – BoR held not to apply to States
b. Commerce Powers
i. Hammer v. Dagenhart – Congress has no power to regulate intrastate manufacturing
ii. US v. Darby – US may regulate intrastate labor if connected to interstate commerce (overturning Dagenhart)
c. Compelling State Action
i. South Dakota v. Dole – 
ii. Cooper v. Aaron – AR must obey court order to desegregate
iii. Arizona v. US – certain powers reserved to fed govt
iii. Limits on Federal Govt – SEPARATION OF POWERS
1. Kickstarter
2. Judicial & Legislative
a. Caselaw
i. Marbury v. Madison – Establishing judicial review
3. Legislative & Executive
a. Role of Legislative & Executive
i. Role of Congress // Role of President
1. Executive Orders
ii. Jackson’s Theory of Presidential Power
b. Cases
i. Youngstown Steel v. Sawyer – wartime seizure of steel mills
ii. NLRB v. Noel Canning – presidential power of appointment
4. Executive & Judicial
a. Role of Courts, President
b. Caselaw
i. US v. Nixon – president as witness in criminal trial
ii. Nixon v. Fitzgerald – president as defendant, for official acts
iii. Clinton v. Jones – president as defendant, for pre-inauguration acts
b. Individual Rights
i. Equality Rights – Equal Protection Clause
1. Kickstarter – 4 Step Test
2. Incorporation Doctrine
3. [bookmark: _GoBack]STEP TWO – Discriminatory Purpose Test – from Washington v. Davis
a. Burden on π
b. Methods [Arlington Heights factors]
4. STEP THREE – Rational Basis v. Heightened Scrutiny
a. Suspect Classification Factors
5. STEP FOUR(i) – Defining “Important Governmental Interest” (Ends)
6. STEP FOUR (ii)  – Defining “substantial relationship” (Means)
7. Caselaw
a. STEP TWO – Defining the Classification
i. Disparate Treatment (facial)
1. Korematsu v. US – security overcomes scrutiny of national origin discrimination
2. Skinner v. Oklahoma – forced sterilization based on criminal status
ii. Disparate Impact (as applied)
1. Pre-Washington v. Davis
a. Yick Wo v. Hopkins – putting Chinese laundries out of business
b. Griggs v. Duke Power Co – prof certification requirements NOT OK
c. City of Austin v. Driskill Hotel – rule against same-sex couples dancing has disparate impact on gays
2. Discriminatory Purpose Rule
a. Finding Discriminatory Purpose
i. Village of Arlington Heights v. MHDC – no discriminatory zoning laws
ii. *Palmer v. Thompson – no swimming pools for nobody
b. Finding NO Discriminatory Purpose
i. Washington v. Davis – Firefighter exam is OK, if no bad purpose
ii. Personnel Administrator v. Feeney – no sexism in providing benefits for veterans
b. STEP THREE (i) – Assigning level of scrutiny
i. Rational Basis
1. Passing Rational Basis
a. US v. Carolene Products – OK to discriminate on milk varieties
b. Minersville School District v. Gobitis – national unity enough to force pledge of allegiance
c. 平林 v. US – rational basis for exclusion zones against JAs
d. Railway Express Agency v. New York – prohibiting advertising on some trucks OK
e. Williamson v. Lee Optical – OK to discriminate based on prof licenses
f. Dallas v. Stanglin – restrictions on dance halls OK
2. Failing Rational Basis
a. Eisentstadt v. Baird – no reason to deny contraceptives to singles
b. USDA v. Moreno – no food stamps to hippies not OK
c. City of Cleburn v. Cleburn Living Center – for mentally disabled, “rational basis with bite”
d. Romer v. Evans – finding that animus against gays doesn’t pass rational basis scrutiny
ii. Intermediate Scrutiny
1. Pre-Intermediate Scrutiny [still rational basis]
a. Hoyt v. Florida – rational basis for all-male juries
b. Reed v. Reed – preference to male heirs fails rational basis
c. Frontiero v. Richardson – denial of spousal benefits to female lieutenant gets strict scrutiny or maybe?
d. Geduldig v. Aiello – refusing insurance benefits to pregnant women passes rational basis
2. Intermediate Scrutiny
a. Craig v. Boren – higher drinking age for men fails intermediate scrutiny based on gender
b. Also applies to classification based on illegitimacy
iii. Strict Scrutiny
1. Passing Strict Scrutiny
a. National Origin – Korematsu v. US – national origin warrants strict scrutiny
2. Failing Strict Scrutiny
a. Race – Palmore v. Sidoti – protecting children from prejudice not good reason for miscegenation law
3. Uncertain / Remanded
a. Race – Johnson v. California – segregation of prison inmates subject to strict scrutiny
c. OR STEP THREE (ii) – Deciding that it affects fundamental rights (warranting heightened scrutiny):
i. Skinner v. Oklahoma – right for convicts not to be sterilized
ii. West Virginia State Board of Education v. Barnette – right to religion, refraining from saying pledge (X Gobitis)
iii. Harper v. VA State Board of Elections – voting rights subject to strict scrutiny
iv. San Antonio School District v. Rodriguez – no constitutional guarantee of quality education
v. Obergefell v. Hodges – fundamental right of marriage can’t be denied based on sexual orientation
d. STEP FOUR – Applying the proper scrutiny
i. Proper Interest (Ends)
1. Proper Ends
a. Geduldig v. Aiello – viability of health insurance plan
b. Nguyen v. INS – authenticity of US citizen parentage
2. Improper Ends
a. City of Cleburn v. Cleburn Living Center – no permits for mentally disabled group home
b. Loving v. Virginia – can’t restrict miscegenation w/o “compelling” govt interest
c. Romer v. Evans – finding that preventing gay sex out of moral outrage isn’t a legitimate govt interest
ii. Tailoring (Means)
1. Proper Tailoring
a. Plessy v. Ferguson – separate but equal is OK
b. Buck v. Bell – OK to sterilize just the institutionalized
c. Geduldig v. Aiello – OK to exclude pregnant women from state insurance plan
d. Nguyen v. INS – OK to put extra checks on foreign-born citizens w/ American fathers
2. Improper Tailoring
a. Shelley v. Kraemer – striking down race-based covenants
b. Brown v. Board of Education – separate schools are inherently unequal
i. Bolling v. Sharpe – school desegregation for DC
c. US v. Virginia VMI – Not OK to have non-comparable girls’ military academy
ii. Fairness Rights – Procedural Due Process
1. Kickstarter
2. Caselaw
a. Procedural Due Process for Courts
i. Strauder v. West Virginia – right to have trial heard by a jury of one’s peers
ii. Moore v. Dempsey – unfair trial when white mob waiting outside
iii. Caperton v. AT Massey Coal Co. – judicial campaign contribution may force recusal
b. Procedural Due Process of Deprivation by Executive
i. Mathews Test
ii. Mathews v. Eldridge – due process for deprivation of social security benefits
iii. Freedom Rights – Substantive Due Process
1. Defining Substantive Due Process
2. Kickstarter
3. Caselaw
a. Fundamental Rights
i. Freedom of slave property
1. Scott v. Sanford – holding that Missouri Compromise unlawfully deprived slaveowners of slaves
ii. Freedom of Contract (during Lochner era)
1. Buchanan v. Warley – segregated zoning laws violate right to contract
iii. Raising Children
1. Meyer v. Nebraska –right to choose children’s education (German)
2. Piece v. Society of Sisters – fundamental right to choose children’s education (Parochial)
3. Buck v. Bell – right to procreate, even for mentally disabled
iv. Marriage
1. Loving v. Virginia – marriage is fundamental right, irrevocable based on racial animus
2. US v. Windsor – animus cannot be grounds for denying marriage rights 
3. Obergefell v. Hodges – marriage is fundamental right, irrevocable based on sexual orientation
v. Privacy
1. End of Life
a. Washington v. Glucksberg – no right to suicide
2. Abortion / Family Planning
a. Griswold v. Connecticut – right to privacy, extending to birth control btwn married couples
b. Eisenstadt v. Baird – right to privacy, extending to birth control for unmarried people
c. Roe v. Wade – no abortion restrictions before viability
d. Planned Parenthood v. Casey – no abortion restrictions placing “undue burden” on women
e. Whole Women’s Health v. Hellerstedt – balancing abortion restrictions’ “undue burden” and societal benefits
3. Private Sexual Relations
a. Bowers v. Hardwick – no fundamental right to gay sex; OK to legislate based on morality
b. High Tech Gays v. DISCO – applying rational basis to gay security clearance applicants
c. Lawrence v. Texas – right to engage in private sexual activity
d. Lofton v. Secretary – no right to adopt or foster children in homosexual relationships
e. Witt v. Airforce – heightened scrutiny applied to Don't Ask, Don’t Tell
iv. Other Individual Rights
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I. INTRODUCTION
a. What is Constitutional Law?
i. Law that governs the government – not individuals
ii. Law for making laws
iii. Plan for deciding who decides
b. Hierarchy of Laws
i. Constitution
1. Enacted by the people
2. Authorizes creation of statutes by Congress/State legislatures
ii. Statutes
1. Enacted by legislature(s)
2. Cannot violate the Constitution
3. May authorize rules and regulations
iii. Regulations
1. Enacted by executive agencies
2. Cannot violate the Constitution OR the enabling statute
iv. Common Law Traditions
1. Enacted by Courts
2. Cannot violate the Constitution, statute, agency regulation or prior lower-court rule
v. State actor(s) – Cannot violate constitution, statute, regulation or common law tradition
c. Powers v. Limits
i. Defining “Unconstitutional”
1. The term “unconstitutional” may mean (1) Govt actor lacked positive authority under the constitution; or (2) Govt’s actions were limited by a prohibition/limit in the Constitution.
2. Power — List of things that the govt is allowed to do
a. E.G., Article 1, §8 — list of things that govt is allowed to do (e.g., interstate commerce regulation) 
3. Limit — 
a. List of things the govt is not allowed to do
b. E.G., 1st Amendment — govt cannot abridge free speech
c. List of things only certain parts of the govt can do — Separation of Powers
ii. Sovereign Power
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d. Bobbitt’s Methods of Constitutional Interpretation (TSP of CHiVes)
i. Text
1. Does the text of the Constitute/statute/regulation answer the question?
ii. Structure
1. Even if the text doesn’t answer the question, does the structure of the Constitution tell us something? 
2. E.g., where in the Constitution is the text located? Is there an inference from Balance of Powers?
iii. Precedent
1. Is prior case law controlling? Is it distinguishable?
iv. Consequences
1. Policy arguments – what happens if the law is read in a certain way?
v. History
1. Historical context, other than court decisions.
2. At time of law’s passage, what other laws were being passed? What does the legislative history say?
vi. Values
1. What values are important to us in upholding/striking down a law?
e. Case study: Ingraham v. Wright (U.S. 1977) – Ps Ingraham & Andrews sue Ds Principal & Superintendent for 8th Amend violation for being paddled at a public school. Punishment at the school was especially severe – though Dade County. Allowed corporal punishment with some limitations. Court rules that 8th Amend does not apply to public school teachers or administrators. Methods do not violate procedural Due Process requirements.

II. [bookmark: II]JUDICIAL REVIEW
a. Role of Supreme Court — final judicial review on questions of federal law and federal questions decided by both federal and state courts.
i. Marbury v. Madison (U.S. 1803) – Courts consider the constitutionality of midnight appointments by the president. SCOTUS rules gives itself the power and duty to determine the constitutionality of statutes (including statutes creating jurisdiction of federal courts), even if other branches consider them constitutional.

III. [bookmark: III]SOURCES OF GOVERNMENT POWER
a. States – Sovereign power + POLICE POWER
i. States can generally do what they want, so long as it does not violate the US Constitution (See Supremacy Clause section below).
b. Federal – ENUMERATED POWERS
i. Commerce Clause {L6, 8}
1. Kickstarter
a. Congress has the power to regulate “commerce among the several states” under the Commerce Clause in the following general scenarios:
i. Cross-Border Transactions
1. E.g., restrictions on interstate shipment of rotten eggs, lottery tickets, prostitutes
ii. Infrastructure for Cross-Border Transactions
1. Federal regulation of instate harbors that service interstate boats, in-state railway lines that connect to interstate lines, telephone and telegraph wires
2. See Gibbons v. Ogden
iii. In-State Activity that Affects Interstate Commerce
1. Congress may regulate activity that has “close and substantial relation” to interstate commerce.
2. See USA v. EC Knight, overturned by Laughlin Steel.
2. Caselaw
a. Gibbons v. Ogden (U.S. 1824) – P Ogden sues D Gibbons in NY state court, seeking an injunction based on a state law granting P’s company monopoly over shipping in the state. D Gibbons had started a second boat company, and argued that the NY statute was unconstitutional b/c stepped into fed govt’s role. Court reads the commerce clause to say that US govt has the power to regulate commerce w/in state lines if it connects to commerce internationally or between the states. Court then lays out a “dormant commerce clause” theory, which says that the states do not have the power to regulate commerce where the federal govt has chosen to exercise their commerce authority. Court finds that the NY law conflicts with the constitution, and therefore the NY law must be struck down.
b. USA v. EC Knight (U.S. 1895) – Sherman Anti-Trust Act challenged after DOJ blocks a company attempting to acquire 95% of the sugar refining market. SCOTUS says that commerce clause does not give the power to regulate factories in PA alone. Manufacturing isn’t commerce, but distribution to people in other states is.
c. Lochner-Era Cases
i. Lochner v. New York (U.S. 1905) – P NY passes a purported health regulation dictating standards for bakeries. Bill included a law setting maximum work hours for bakers. D Lochner, bakery owner, is prosecuted for requiring employees to work more than 60 hours/week. D is convicted and fined $50, but challenges the legality of the law in state court. SCOTUS finds that the law is (1) a violation of the right to free contract guaranteed by the Due Process Clause and (2) without any rational police power to justify that interference (b/c baking is not as dangerous as mining, as in Holden v. Hardy).  Court also finds that the govt can regulate health law, but not labor law as compelling interest.
1. Allgeyer v. Louisiana (U.S. 1897) – Holding that the constitution protects the right to freely contract.
ii. Hammer v. Dagenhart (U.S. 1918) – Congress passes child labor law in 1917, prohibiting interstate or international commerce of goods produced using child labor. P Dagenhart – a factory worker who sued on behalf of himself and his young sons, who also worked at the factory – sue D US Atty Dagenhart and D Fidelity (cotton mill owner) to enjoin enforcement of the law in NC. P argues (1) Law is not a regulation of interstate commerce; and (2) Contravenes the 10th Amend. D argues that child labor laws are grounded in the Commerce Clause. SCOTUS rules that Child Labor Law is unconstitutional because (1) it oversteps the boundaries of Congress’s power under the Commerce Clause; and (2) exerts power to regulate local manufacturing, which the 10th Amend guarantees to the states.
iii. Adkins v. Childrens’ Hospital (U.S. 1923) – Federal govt cannot impose minimum wage for women in DC.
iv. Schechter Poultry v. US (1935) – P US (through Congress) passed the National Industrial Recovery Act (NIRA) that gave fed govt the power to regulate a wide swath of industries, including poultry farming. D Schechter Poultry a NY processor of poultry, with most of their livestock coming from out of state and most of their product being sold out of state, challenges the law saying that it gives Congressional power to administrative agencies. SCOTUS finds that neither the slaughtering or the sale of chickens was part of interstate commerce, b/c the interstate commerce of the chickens stopped in NY state.
v. Carter v. Carter Coal (1937) – P Carter Coal challenges the Coal Conservation Act of 1935, which assessed a 15% tax on companies that did not participate in a set of regulatory codes for coal miners (vs. 1.5% for coal miners that did). SCOTUS finds that the code is a penalty rather than a tax — pursuant to its decision in Drexel.  In addition, regulation of wages and working conditions is geared toward production and not to trade. It doesn’t have a direct effect on commerce.
d. Post-Lochner Cases
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i. West Coast Hotel v. Parrish (U.S. 1937) – P Parrish brings suit against former employer D West Coast Hotel, claiming that she is owed the difference in back pay between what she was actually paid and the rate mandated by the state minimum wage law. D claims that the minimum wage law for women violates the 14th Amend. Due Process Clause, and says that the anti-minimum wage ruling in Adkins (upholding DC minimum wage law) should apply. SCOTUS finds that it is within the police power of the state to set minimum wages for disempowered classes, like women, because it is in the public interest to do so. Court also overturns the Adkins decision, finding that the minimum wage laws are not overreaching and should be within the state’s power. 
1. Reasons for overturning Adkins, getting rid of right to contract:
a. Text — Constitution simply doesn’t speak of freedom to contract.
b. Structure — If the wisdom of a policy is “debatable,” then the Legislature is entitled to its judgment
c. Values — 
i. Adkins — the courts are meant to protect government from infringing on personal liberties
ii. West Coast Hotel — threat to liberty comes from other private individuals; protection comes from the legislature
ii. NLRB v. Jones & Laughlin Steel (U.S. 1937) – P NLRB brings suit against D Jones Steel for violations of labor laws, and requires D to pay back wages. D challenges the NLRB action as overreach and not within the federal commerce power. SCOTUS refuses to hear the case as only with PA, saying that D drew its supplies from a bunch of neighboring states. SCOTUS rules that if intrastate action has a “close and substantial relation” to interstate commerce, then Congress shall have the power to regulate it.
iii. U.S. v. Darby (U.S. 1941) – Congress passes the Fair Labor Standards Act (FLSA) to (1) exclude from interstate commerce goods produced under detrimental conditions; and (2) to prevent the use of commerce to provide a driver of competition which would encourage manufacturers to use such exploitative policy. P Darby, a lumber manufacturer, challenges the validity of the FLSA under the Commerce Clause. Overturning Hamer v. Dagenhart, SCOTUS finds that Congress has w/in its power under the Commerce Clause to restrict interstate shipment of goods produced using certain kinds of labor. Even where the regulation touches on intrastate activity, Congress may regulate it so long as the action being regulated is so connected to interstate commerce that it necessarily falls within the Commerce Power of the federal govt. 
iv. US v. Carolene Products (U.S. 1938) – Congress passes the Filled Milk Act of 1923, banning the sale of milk fortified w/ vegetable oil instead of milk fat, ostensibly because it is bad for public health. D Carolene Products’ owner faced a year imprisonment under the Act. D challenges the constitutionality of the Filled Milk Act, saying it’s Congressional overreach. D argues (1) Act is beyond the power granted in the commerce clause; (2) statute denies D equal protection; and (3) is a violation of D’s 5th Amend DP rights. SCOTUS finds that Congress cannot preclude review simply by saying some activity is opprobrious, but must provide a RATIONAL BASIS for their prohibition/regulation of certain goods. Here, the question is “at least debatable” whether filled milk is dangerous, so rational basis exists (as a prima facie matter). 
v. Wickard v. Fillburn (U.S. 1942) – Congress passes the Agricultural Adjustment Act in 1938, which set national quotas on agricultural production. The goal of the AAA was to manage the volume of wheat moving in commerce, to avoid shortages/surpluses and to avoid price fluctuations. P Fillburn was allotted 11 acres, but ended up growing 23 acres. He was fined under AAA, but challenged the law. SCOTUS finds that Congress has the power to regulate the growth and consumption of wheat within the home b/c of its potential effect to impact interstate market prices. The fact that P is a small farmer doesn’t change the fact that Congress has the right to mandate rules to regulate prices across the nation. In addition, SCOTUS finds that there was no DP violation in depriving P the right to grow and consume his own wheat b/c he receives benefits in the form of govt subsidies from the program.
vi. Heart of Atlanta Motel v. US (U.S. 1964) – {L11} – P Heart of Atlanta Motel ran a hotel, with 75 percent of customers coming from out of state and with advertisements in national papers. Ps want to keep the motel racially segregated. P sues for a declaratory judgment against the Civil Rights Act of 1964 claiming: (1) Congress has exceeded its power to regulate commerce; (2) violated the Due Process clause; and (3) violated the 13th Amend by forcing business owners into involuntary servitude. Court finds the adoption of a law, which applies to a motel which “concededly serves interstate travelers” is within the power of regulation granted by the Commerce Clause of the Constitution.
vii. Katzenbach v. McClung (U.S. 1964) – {L11} – D McClung owned a restaurant and wanted to restrict entry to whites only. Applying its rule from Heart of Atlanta, SCOTUS finds that because the restaurant bought $70,000 worth of food that had moved between states each year, the restaurant fell under the federal govt’s regulatory power under the Commerce Clause. Therefore, Title II of the Civil Rights Act could be applied to McClung’s restaurant.
e. Recent Commerce Clause Cases {L13}
i. US v. Lopez (U.S. 1995): Gun-Free School Zones Act of 1990 was passed under the Commerce Act to allow the federal govt to prosecute those in possession of firearms within a school zone, claiming that danger to schools would have an impact on interstate commerce. Court strikes down the law, claiming that there was no nexus between gun regulation and interstate commerce.
ii. US v. Morrison (U.S. 2000):  Female student is raped, and brings civil suit in federal court against her attackers. D Morrison moves to dismiss, claiming that the statute allowing civil penalties for victims of rape was unconstitutional. Court finds that the link between violence against women and interstate commerce is too attenuated to allow the fed govt to regulate violence against women under the commerce clause. In addition, the Due Process Clause cannot apply because there is no alleged wrongdoing by a state actor in this case.
iii. Gonzales v. Raich (U.S. 2005): Courts uphold national ban on marijuana. However, court says that it relies on Wickard v. Fillburn rather than Lopez/Morrison — the crime of manufacturing/possessing marijuana is more economic than criminal.
ii. Taxing Clause {L6, 8, 16}
1. Kickstarter
a. Courts will not rule on the wisdom of (1) Congress’s decision to impose a tax, or (2) the chosen tax rate.
b. To be a “tax,” a law requiring payments to the federal govt must:
i. Raise “some revenue”; and
ii. Not be a penalty or punishment

	More like Tax
	More like Penalty

	1. Tax-like amount
2. Proportional to value of items taxed
3. Owed even if done w/o bad intent (scienter)
4. Codified in tax code
5. Enforced by tax collector
	1. Punitive amount
2. Not proportional to value of item taxed
3. Owed only if act with scienter
4. Codified outside tax code
5. Enforced by police or other law enforcement



c. A federal tax must:
i. Be uniform throughout the United States; and
ii. if it is a direct tax, be proportional to state population.
2. Caselaw
a. Not valid taxes
i. Bailey v. Drexel Furniture (U.S. 1922) – In 1919, Congress passes 10% tax on profits of any factory using child labor. P Drexel Furniture sues, claiming (1) that it is attempting to interfere w/ states’ power to regulate intrastate labor, and (2) responding to govt’s taxation argument, that the tax was not one of the “taxes, duties, imposts and excises” authorized by the tax provision of the Constitution. P sues D Bailey (IRS agent) after being assessed the 10% tax for employing worker under age 14. SCOTUS rules that the primary goal of Congress’s anti-Child Labor Tax is to penalize employers who use child labor, and the right to impose penalties is not covered by the Constitution’s taxation clause – therefore, the tax is unconstitutional.
1. Note: Tax here (1) is non-proportional (will have to pay it whether you violate once or many times); (2) requires scienter (if you don’t know the child is underage, you don’t pay); (3) enforced by the labor department, not IRS.
ii. Carter v. Carter Coal (1937) – P Carter Coal challenges the Coal Conservation Act of 1935, which assessed a 15% tax on companies that did not participate in a set of regulatory codes for coal miners (vs. 1.5% for coal miners that did). SCOTUS finds that the code is a penalty rather than a tax — pursuant to its decision in Drexel.  In addition, regulation of wages and working conditions is geared toward production and not to trade. It doesn’t have a direct effect on commerce.
b. Valid Taxes
i. Sozinsky v. US (1937) – SCOTUS upholds a federal tax on gun dealers. SCOTUS holds that a tax is not to be overruled simply b/c it has some regulatory effect, as all taxes regulate to some extent. The courts are not to inquire about the motives of a tax, and leave that up to the discretion of the legislature.
ii. US v. Kahringer (1953) – An IRS provision imposes a 10% tax on bookies. Kahriger argues that that tax (1) violates scope of the tax power b/c it imposes a penalty; and (2) violates the Fifth Amendments rights against self-incrimination. Court finds that unless there are provisions, extraneous to any tax need, courts are without authority to limit the exercise of the taxing power. Here, the tax is raising substantial revenue for the federal govt, therefore can still be considered a constitutional tax despite regulatory effect.
iii. NFIB v. Sebelius (2012) – {L16} – In reviewing the Obamacare individual mandate, SCOTUS finds that the “penalty” for parties without insurance is constitutional because (1) ACA “penalty” does raise revenue; 
(2) Congress is not attempting to punish unlawful behavior – simply to raise revenue; and (3) Congress has power to tax inactivity – see capitation tax.
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iii. Spending Clause
1. Kickstarter
a. Congress may impose conditions on state recipients of federal funds where:
i. Spending program is in pursuit of the general welfare;
ii. Conditions are expressed unambiguously;
iii. Conditions are related to the purpose of the federal program;
iv. Conditions do not require the recipient to violate the Constitution; AND
v. Overall bargain must not be coercive upon the recipient.
2. Caselaw
a. South Dakota v. Dole (1987): SD law allows 19yo to purchase alcohol. In 1984, Congress passes statute authorizing DoT to withhold funding for public roads if a state allows people under 21yo to buy alcohol. SD sued DoT for declaratory judgment that the statute (1) overstepped boundaries of the spending clause; and (2) violated the 21st Amend (repeal of prohibition).  Congress has broad power to decide how it will spend its federal funds, subject to the following limitations:  
i. Must be in pursuit of the general welfare  
ii. Must be unambiguous so states know how to comply  
iii. Conditions are related to the purpose of the federal program  
iv. Conditions do not require the recipient to violate the Constitution  
v. Overall bargain must not be coercive upon the recipient. 
Court finds that the statute does not violate any of the above conditions, and is therefore valid under the Spending Clause of the Constitution. 
b.  NFIB v. Sebelius (2012) – {L16} – Feds may use financial inducement to create incentives for states, but not create “undue influence” against them. Fed govt may not pass laws that force a state to act in a certain way; must preserve states’ CHOICE. Fed govt withholding all Medicaid funds when states refuse to comply with the expansion  Unconstitutional coercion (“a gun to the head”). Therefore, Medicaid expansion is not constitutional under the Spending Clause b/c ACA threatens to take all of the state’s funding away for noncompliance affecting only part of the Medicaid awardee population.
iv. Necessary and Proper Clause {L3, 16}
1. Kickstarter
a. Identify a constitutionally acceptable goal & the enumerated power animating it.
b. If the end is proper, decide if the menas are (1) rationally related, and (2) properly tailored to meet goal.
2. Rule
a. Art. I, § 8, Cl. 18
i. Grants congress power to “make all Laws which shall be necessary and proper for carrying into execution the foregoing powers and all other powers vested by this constitution.”
ii. Standard: Does the statute apply a means that is “rationally related to the implementation of a constitutionally enumerated power”?
3. Caselaw
a. McCulloch v. Maryland (U.S. 1819): P Maryland passes law requiring D Bank of the US (and its Baltimore branch manager, D McCulloch) to pay a fee on money passing through the state, or pay a flat fine. When D doesn’t pay, P sues. D claims that it doesn’t need to comply with MD state law because it is the federal authority. Court is asked to address two questions: (1) Does Congress have the authority to create a federal bank?; (2) If so, can MD assess a tax on the federal bank? Court finds (1) that Congress does have the authority to create a bank under the “necessary and proper” clause of the constitution; and (2) that MD cannot assess a tax on the federal govt under the supremacy clause and for the mere fact that allowing the states to tax a federal entity would mean that it has the power to tax all constituents of the federal govt, which includes residents of all other states as well.
b. NFIB v. Sebelius (U.S. 2012): Without a proper application of an enumerated power (e.g., commerce), “Necessary” for carrying out ACA ≠ “Necessary” for enacting a statute based in enumerated right.
i. Ginsburg – OK – Ends: Regulate insurance industry by forcing them to cover pre-existing conditions // Means: Keep insurance companies viable w/ individual mandate
ii. Roberts – NOT OK – End: Regulate inactivity // Means: Force people to become active
v. Civil Rights Cases (5th, 13th & 14th Amends) {L5}
1. Kickstarter
a. Congress has enumerated power to enact statutes to enforce the individual rights announced in the 13th, 14th, 15th, 19th, 24th and 26th Amend, subject to these limitations:
i. Except for 13th Amendment, federal statutes to enforce the Civil Rights Amendments must remedy state action, not private action;
ii. Under the 14th Amendment, federal statutes must be “congruent and proportional” remedies to state actions that the Supreme Court would agree are violations;
iii. Under the 15th Amendment, federal statutes must be rationally related to the goal of securing equal voting rights without regard to race. However, at least some laws that violate the principle of equal state sovereignty are not rational if they are not clearly responsive to current conditions.
2. Interpreting the Amendments:
a. 13th Amendment –
i. Citizens of every race have equal right to: (1) own property; (2) make contracts; (3) enforce rights in court.
ii. No person shall enslave another – does not include “state action” requirement 
b. 14th Amendment – 
i. No “state” shall deny equal protection of the law based on race
3. Caselaw
a. Privileges and Immunities
i. Bradwell v. Illinois (U.S. 1872) – Bradwell was a woman applying for entry to the Illinois state bar. Bar does not let her in. SCOTUS rules that being able to practice law is not a privilege or immunity covered under the Constitution and therefore barring her was not a violation of the 14th Amendment. 
ii. Minor v. Happersett (U.S. 1874) – Missouri SC rules that while women are citizens, they do not have the right to vote b/c the franchise is not a privilege or immunity as covered by the 14th Amendment.  
b. NO federal power to regulate discrimination under 13th Amend.
i. The Slaughterhouse Cases (1872) – Louisiana legislature took over governance of the City of New Orleans, and implemented a law that would require all butchers in the city to use a central slaughterhouse for health reasons.  White butchers sue under the Fourteenth Amendment, saying state law interferes with their ability to pursue their livelihood in the way they choose. Court finds (1) that the 14th Amendment changed the text of the constitution, but did not suddenly empower the federal government to limit the power of the states; and (2) that the privileges and immunities clause did not cede all control over civil rights to the federal govt, but that the states had always and still control civil rights within their borders. 14th Amend. does not apply to segregation of city facilities.
ii. The Civil Rights Cases (1883) – Congress passes the Civil Rights Act of 1875, which includes a provision that innkeepers (public accommodation) provide services to individuals regardless of race or color. Five cases come up challenging the Constitutionality of the law. SCOTUS consolidates and hears them together. Court analyzes the law under both the 13th and 14th Amendments. SCOTUS finds that the 14th Amendment does not apply because it only grants the federal govt power to nullify state actions. 13th Amendment also does not apply because only applies to the effects of slavery, and being barred from public inns is not an after-effect of slavery. Therefore, there is no authority for Congress to pass the innkeeper provision of the Civil Rights Act of 1875 under the 13th and 14th Amendments of the Constitution.
c. Federal power to limit discrimination by state actors under 14th Amend.
i. Strauder v. West Virginia (1879) – D Strauder is tried and convicted for murder by an all-white jury. On appeal, D argues that since black man was eligible to sit on a grand jury or petit jury, D did not have full and equal protection of the law. SCOTUS rules that the 14th Amendment was designed to guarantee men of all races equal treatment under the law, and the right to be tried by an impartial jury of one’s peers is a necessary part of that. Therefore, the West Virginia law prohibiting blacks from serving on juries is to deny equal treatment under the law in violation of the 14th Amendment, which was applied expressly to the states during Reconstruction.
ii. Plessy v. Ferguson (1896) – Louisiana passes a law requiring segregation of races in railroad cars. Activists use P Plessy, who was arrested for sitting in the white car, as a test case to challenge the constitutionality of the law. On appeal from state appellate court’s denial of a writ, SCOTUS finds that (1) the 13th Amendment does not apply because the law does not deal with indentured servitude; and (2) the 14th Amendment only limits the law insofar as it limits equal treatment by the law. SCOTUS determines that segregation based on race is a reasonable use of the police power and is not inherently unequal under the law and therefore does not violate the 14th Amendment. Court also finds that any social inequality caused by segregation must be remedied in the social and not legal realm.

IV. [bookmark: IV]LIMITS ON GOVT POWER
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a. STRUCTURAL LIMITATIONS
i. Limits on States – SUPREMACY CLAUSE (Preemption)
1. Kickstarter:  
a. (1) Identify constitutionally proper federal statute
b. (2) Identify potentially conflicting state statute
c. (3) Determine whether there is a conflict
d. (4) Check for Express Preemption; OR
e. (5) Check for Implied Preemption
i. Implied Conflict Preemption
1. Is there a Direct Conflict (Impossibility)?	
a. Step One: Would it violate state law to obey federal law? Or vice versa?
b. Step Two: If so, the state law must yield.
2. Is there an Obstacle?
a. Step One: What is the purpose of the federal law?
b. Step Two: Does the state law create an obstacle to the purpose of the federal law?
ii. Implied Field Preemption
1. Step One: Does federal law “occupy the field”?
2. Origins
a. McCulloch v. Maryland (U.S. 1819): P Maryland passes law requiring D Bank of the US (and its Baltimore branch manager, D McCulloch) to pay a fee on money passing through the state, or pay a flat fine. When D doesn’t pay, P sues. D claims that it doesn’t need to comply with MD state law because it is the federal authority. Court is asked to address two questions: (1) Does Congress have the authority to create a federal bank?; (2) If so, can MD assess a tax on the federal bank? Court finds (1) that Congress does have the authority to create a bank under the “necessary and proper” clause of the constitution; and (2) that MD cannot assess a tax on the federal govt under the supremacy clause and for the mere fact that allowing the states to tax a federal entity would mean that it has the power to tax all constituents of the federal govt, which includes residents of all other states as well.
b. Gibbons v. Ogden (U.S. 1824): P Ogden sues D Gibbons in NY state court, seeking an injunction based on a state law granting P’s company monopoly over shipping in the state. D Gibbons had started a second boat company, and argued that the NY statute was unconstitutional b/c stepped into fed govt’s role. Court reads the commerce clause to say that US govt has the power to regulate commerce w/in state lines if it connects to commerce internationally or between the states. Court then lays out a “dormant commerce clause” theory, which says that the states do not have the power to regulate commerce where the federal govt has chosen to exercise their commerce authority. Court finds that the NY law conflicts with the constitution, and therefore the NY law must be struck down.
3. Types of Preemption:
a. Express Preemption – Text of the federal statute expressly states that it shall override any state statutes that conflict with it. See FAA.
i. Express Non-Preemption – e.g., EPA expressly allowing states to set more stringent environmental standards.
b. Implied Preemption – Text of federal statute does not expressly override any state statute that conflicts with it.
i. Implied Conflict Preemption (2 Types):
1. Direct Conflict (Impossibility)
a. Test: Would it violate state law to obey federal law? Or vice versa? If so, state law must yield.
2. Obstacle
a. Test:
i. Step One: What is the purpose of the federal law?
ii. Step Two: Does the state law create an obstacle to the purpose of the federal law?
ii. Implied Field Preemption
1. Test: Does federal law “occupy the field”?
a. “So pervasive that Congress left no room for the States to supplement it” OR where “federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject”
2. Arizona v. US (U.S. 2012): P US brings suit against D State of Arizona challenging 4 sections of SB 1070: 2 Sections create new state offenses: Section 3 (failure to comply with federal immigration laws is state misdemeanor); and Section 5C (working without proper authorization is a misdemeanor). Sections give new authority to state law enforcement: Section 6 (officers may arrest any alien without warrant if they have probable cause to believe that the alien committed a deportable offense); Section 2B (while making stops/detentions/arrests, officers must check the immigration status of the arrestee). Court finds:
a. Section 3 – Preempted based on field preemption in the realm of alien registration. 
b. Section 5C – AZ law creates obstacle to the enforcement of IRCA, so preempted. 
c. Section 6 – AZ would enable state police to have enforcement power over removal of aliens greater than the fed agents. Therefore, blocked under obstacle preemption. 
d. Section 2B – No obstacle preemption for requiring officers to contact ICE during detention of potential illegal immigration.
ii. Limits on Federal Govt – FEDERALISM
1. Basics: Even where the federal govt has enumerated power to legislate on a topic, it cannot use that power in a way that unduly interferes with state sovereignty
a. 10th Amendment – “Powers not delegated to the United States are reserved to the several states…”
2. Cases:
a. Barron v. Baltimore (U.S. 1833) – P Barron owns a wharf in Baltimore harbor which he claims was ruined by the activities of D City of Baltimore. P sues in Md. State court for violations of the federal 5th Amendment’s Takings clause, but Md. Court of Appeals claims that fed constitution does not apply to state govts. SCOTUS finds that the federal constitution’s Bill of Rights cannot be construed to limit the activity of the states b/c (1) the text doesn’t mention that it applies to the states; and (2) the states wouldn’t have so easily ratified if they believed they were surrendering their rights. D is not required to compensate P for loss of the use of his harbor under the US Constitution. [Note: the Bill of Rights is now held to apply to the States, since the passage of the 14th Amend and application of the incorporation doctrine.]
b. Commerce Powers
i. Hammer v. Dagenhart (1918) – Congress passes child labor law in 1917, prohibiting interstate or international commerce of goods produced using child labor. P Dagenhart – a factory worker who sued on behalf of himself and his young sons, who also worked at the factory – sue D US Atty Dagenhart and D Fidelity (cotton mill owner) to enjoin enforcement of the law in NC. P argues (1) Law is not a regulation of interstate commerce; and (2) Contravenes the 10th Amend. D argues that child labor laws are grounded in the Commerce Clause. SCOTUS rules that Child Labor Law is unconstitutional because (1) it oversteps the boundaries of Congress’s power under the Commerce Clause; and (2) exerts power to regulate local manufacturing, which the 10th Amend guarantees to the states.
ii. US v. Darby (U.S. 1941) – Congress passes the Fair Labor Standards Act (FLSA) to (1) exclude from interstate commerce goods produced under detrimental conditions; and (2) to prevent the use of commerce to provide a driver competition which would encourage manufacturers to use such exploitative policy. P Darby, a lumber manufacturer, challenges the validity of the FLSA under the Commerce Clause. Overturning Hamer v. Dagenhart, SCOTUS finds that Congress has w/in its power under the Commerce Clause to restrict interstate shipment of goods produced using certain kinds of labor. Even where the regulation touches on intrastate activity, Congress may regulate it so long as the action being regulated is so connected to interstate commerce that it necessarily falls within the Commerce Power of the federal govt.
c. Compelling State Action
i. South Dakota v. Dole (U.S. 1987) – SD law allows 19yo to purchase alcohol. In 1984, Congress passes statute authorizing DoT to withhold funding for public roads if a state allows people under 21yo to buy alcohol. SD sued DoT for declaratory judgment that the statute (1) overstepped boundaries of the spending clause; and (2) violated the 21st Amend (repeal of prohibition). Court finds that the fed govt has the authority to withhold highway funds in order to compel state action – where the conditions attached to the funding are not coercive. See Spending Clause analysis above.
ii. Cooper v. Aaron (U.S. 1958) – Responding to the Arkansas’s resistance to implementation of the Brown v. Board order, SCOTUS issues an opinion saying that the requirement that states begin to desegregate schools with “all deliberate speed” should not give way to the threats of danger by pro-segregationists, and reasserted SCOTUS’s power to dictate the correct interpretation of the US Constitution thereby killing the interposition/nullification of the state courts.
iii. Arizona v. US (U.S. 2012) – Certain powers reserved to the fed govt, especially when the fed govt has spoken on an issue. See Supremacy Clause above.
iii. Limits on Federal Govt – SEPARATION OF POWERS {L14}
1. Kickstarter – To decide if a branch has violated separation of powers, courts may consider some or all of the topics on this list:
a. Does the Constitution implicitly or impliedly assign this function to a particular branch?
b. Is a branch seeking to perform functions outside of its usual area of responsibility?
c. Will the challenged action of one branch interfere with the ability of other branches to perform in their usual areas of responsibility?
d. Does one branch have a greater institutional competence for the function?
e. Consider various methods of constitutional interpretation. (TSP CHV)
2. Judicial & Legislative
a. Caselaw
i. Marbury v. Madison (1803) – Supreme Court can stop unconstitutional actions by the other branches. Established judicial review by the courts.
ii. Cooper v. Aaron (1958) – Responding to the Arkansas’s resistance to implementation of the Brown v. Board order, SCOTUS issues an opinion saying that the requirement that states begin to desegregate schools with “all deliberate speed” should not give way to the threats of danger by pro-segregationists, and reasserted SCOTUS’s power to dictate the correct interpretation of the US Constitution thereby killing the interposition/nullification of the state courts. 
3. Legislative & Executive
a. Role of Legislative & Executive
i. Congress – All legislative powers and all laws “necessary and proper” to their execution // President – Executive power vested in president, shall ensure that laws are “faithfully executed”
1. Executive Orders: Written document from the president containing instructions to employees and agents of the executive branch to carry out a certain task.
ii. Jackson’s Theory of Presidential Power
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b. Cases:
i. Youngstown Sheet & Tube v. Sawyer (U.S. 1952) – During the Korean War, steelworkers union threatens to go on strike. Truman issues executive order, granting the Secretary of Commerce the power to seize and operate the steel mills, expressly under the President’s power to protect national safety during times of emergency. Executive Order includes a provision that appears to authorize President to renegotiate labor contracts, which the factory owners do not want to allow. SCOTUS finds that the executive order seizing control of the private steel factories was an act of policymaking, which is reserved to the Congress and not covered under the president’s role as commander in chief, nor under any aggregate powers given to him by the Constitution. The president may not seize private factories under his role as commander in chief, or under aggregate powers granted by Article II.
ii. NLRB v. Noel Canning (U.S. 2014) – The President of the United States cannot use his or her authority under the Recess Appointment Clause of the United States Constitution to appoint public officials unless the United States Senate is in recess and not able to transact Senate business. The Court held that the clause allows the president to make appointments during both intra-session and inter-session recesses but only if the recess is of sufficient length, and if the Senate is actually unavailable for deliberation.
4. Executive & Judicial
a. Role of Courts & President
i. President – power to appoint justices, US officials and “inferior officials” with the “advice and consent” of the Senate, which must vote to confirm all except “inferior officials”
b. Caselaw
i. US v. Nixon (U.S. 1974) – president as witness in criminal trial – Following start of Nixon’s second term, Senate begins investigations into the Watergate break-ins, and seek to call Nixon’s chief of staff (Haldeman). Nixon claims that executive privilege extends to his aides, and that they should not be forced to testify before Congress. Special prosecutor calls on Nixon to release White House recordings that he believes will show attempt by White House officials (including Nixon) to obstruct FBI investigations into Watergate. Nixon raises executive privilege defense. (1) SCOTUS finds that Conflict btwn special prosecutor – created by the Congress through authority given to the Attorney General – and the president is a justiciable conflict, and not simple “intrabranch.” (2) While confidentiality between the executive and his staff should be protected, it cannot be protected in criminal cases if the importance of the confidentiality doesn’t outweigh the importance of the legal process. When there is a general claim of privilege, as here, that general interest in confidentiality is not strong enough to overcome the importance of the criminal justice process.
ii. Nixon v. Fitzgerald (U.S. 1982) – president as defendant, for official acts – P Fitzgerald was a management analyst with the air force, who testified against the govt during a hearing during the Johnson administration. When D Nixon enters office, they find a way to remove him from his job. P sues claiming wrongful termination against Nixon and his aides. Court finds that Presidents of the United States are entitled to absolute immunity from damages liabity predicted on their official acts. However, courts weigh the constitutional weight of the interests to be served against the dangers of intrusion onto the authority of the Executive. Here, court finds that Nixon was immune b/c the alleged acts were done during his time in office when he qualified for absolute immunity.
iii. Clinton v. Jones (U.S. 1997) – president as defendant, for pre-inauguration acts – P Jones brings suit against D President Clinton, still in office, for an alleged sexual harassment incident occurring prior to his election. D Clinton claims that he should not have to face civil suit while in office b/c it would distract from his role in the presidency. SCOTUS finds that if Presidents can be haled to court for their official acts, then surely their unofficial acts are also subject to scrutiny and will not interfere with the execution of their job. D.Ct. abused its discretion here in granting a stay on Jones’s suit until the presidency had ended.

b. INDIVIDUAL RIGHTS
i. Equality Rights – Equal Protection Clause
1. Kickstarter
a. STEP ONE – Identify a burden distributed unequally
b. STEP TWO – Identify the classification used by the law
i. Facial Classifications (“Disparate Treatment”)
ii. Non-facial Classifications (“Disparate Impact”)
1. Is there Discriminatory Purpose?
c. STEP THREE – Select the proper level of scrutiny for the burden and the classification.
i. Rational Basis Scrutiny
ii. Heightened Scrutiny
1. Intermediate Scrutiny
2. Strict Scrutiny
d. STEP FOUR – Apply the appropriate level of scrutiny
i. Ends: strength of the governmental interest
ii. Means: tailoring
2. Incorporation Doctrine
a. 14th Amend is held to extend the Bill of Rights to actions by the several States.
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b. Bolling v. Sharpe (U.S. 1954) – Decided the same day as Brown. Decides the question of segregated schools in Washington, DC, which was administered by the federal govt. Court holds that b/c discrimination has been held to be a due process right with regard to property, and because education is a liberty right, then discrimination based on race for access to education is a DP violation under the 5th Amend. DC schools cannot be segregated based on race. 
3. STEP TWO – Discriminatory Purpose Test – from Washington v. Davis
a. Burden (on prima facie, on π):
i. To prove that govt acted “because of” and not “in spite of” a given policy’s disparate impact on a protected class.
b. Methods [ Arlington Heights Factors]:
i. “Clear or stark pattern” unexplainable on grounds other than discrimination (Yick Wo)
ii. Historical background (past discrimination; perceived problems with given class)
iii. Procedural irregularities in adoption of policy (e.g., forcelosing public comment)
iv. Substantive irregularities in the chosen policy (policy deviates from other laws)
v. Legislative history (evidence of discriminatory purpose)
4. STEP THREE –Rational Basis v. Heightened Scrutiny
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	Features of Rational Basis Cases
	Features of Heightened Scrutiny Cases

	Court accepts the governmental purposes offered by attorneys during litigation
	Court seeks to determine govt’s true purposes for enacting law

	Court hypothesizes purpose for the law not evidence from its face or its legislative history
	Courts unlikely to invent its own purpose as a way to salvage the law

	Court considers only the rationality of the governmental justification, w/o regard to the burden imposed on the individual
	Court contrasts the government’s interest with the burden imposed on the individual

	Court need not consider less discriminatory alternatives
	Court requires govt to use less discriminatory alternatives

	Court is highly tolerant of over-inclusiveness and under-inclusiveness
	Court is troubled by over-inclusiveness and under-inclusiveness

	Court does not require much proof that the challenged law will actually work
	Court carefully considers whether the challenged law will serve its stated purpose

	Court is not concerned with the social message conveyed by the law
	Court objects to laws that reinforce invidious stereotypes about the group

	Court emphasizes separation of powers, federalism and the value of legislative experimentation
	Court emphasizes supremacy of constitutional rights and the value of eternal principles

	Court says it is not using heightened scrutiny
	Court says it is not using rational basis

	Court uses words like “deference,” “reasonableness,” and “rationality”
	Court uses words like “strict,” “stringent,” and “heavy burden”



a. Heightened scrutiny is more likely for classifications based upon characteristics that are:
i. Shared by a discrete and insular minority — in the general population, or in positions of power?
ii. Historically-used bases for invidious discrimination
iii. Indicators of “status” rather than “conduct”
iv. Inborn or immutable traits
v. Share by a politically powerless group — but what does politically powerless mean?
vi. Rarely valid reasons for enacting laws
vii. Based on, or perpetuate, inaccurate stereotypes
5. STEP FOUR(i) – Defining “Important Governmental Interest” (Ends)
a. NOT IMPORTANT
i. Anything illegitimate (e.g. for rational basis review)
ii. Enforcement of traditional gender roles or stereotypes (VMI)
iii. Mere administrative convenience (Frontiero)
b. IMPORTANT
i. Anything “compelling" (i.e. sufficient for strict scrutiny)
ii. Health & Safety (Korematsu)
iii. Fighting poverty 
iv. Affirmative action towards equal employment opportunity (Johnson v. Santa Clara County)
6. STEP FOUR (ii)  – Defining “substantial relationship” (Means)
a. Under- and over-inclusiveness
b. Less discriminatory (i.e., Sex-neutral) alternative
c. Extent of the individual burden v. societal benefit
d. Reliance on stereotypes
e. Perpetuation of stereotypes
f. Genuine biological differences
g. Case specific factors (e.g. military, immigration)
7. Caselaw
a. STEP TWO – Defining the Classification
i. Disparate Treatment (facial)
1. Korematsu v. US (U.S. 1944) – D Fred Korematsu refused to obey a military evacuation order, which ordered that all JAs should be excluded from the San Francisco area. D was an American citizen, and his loyalty to the US was not questioned. SCOTUS applies a “rigid scrutiny” standard, and finds that there was a legitimate public safety rationale for wanting to exclude Japanese from the coasts, and the urgency of the wartime environment justified excluding JAs, even though it caused them hardship. (Court says it is only commenting on the constitutionality of the exclusion order and not of the incarceration.)
2. Skinner v. Oklahoma (U.S. 1942) – Okla. Passes law saying that “habitual criminals” may be subject to sterilization, if the law is enforced by the attorney general and the punishment is determined to be not detrimental to D’s health by a judge or jury. D Skinner was convicted of stealing chickens and twice for robbery w/ a firearm. AG brings sterilization proceedings against him. D argues that the law is a violation of his 14th Amend rights. SCOTUS finds that the law is a violation of D’s Equal Protection Rights under the 14th Amendment b/c it singles out certain classes of criminals for sterilization and not others.
ii. Disparate Impact (as applied)
1. Pre-Washington v. Davis:
a. Yick Wo v. Hopkins (U.S. 1886) – San Francisco passes an ordinance requiring all laundries in wooden buildings to apply for a permit. 200 Chinese laundries are denied permits, while 80 similarly situated white laundries are allowed to operate. SF arrests Chinese laundries that go on operating w/o a license and those laundries appeal to the Supreme Court. SCOTUS must decide if it is possible for laws to be constitutional on their faces and still be unconstitutional in their application. The court finds that a state or local law can be unconstitutional as applied, and that it is so in this case because (1) petitioners complied w/ the law; (2) they were denied their rights and similarly situated individuals weren’t – therefore, discrimination; (3) no reason is shown for the disparate treatment.
b. Griggs v. Duke Power Co (U.S. 1971) –  Even if the employer did not intend to discriminate, good intent or the absence of discriminatory intent does not redeem employment procedures that operate as headwinds for minority groups and are unrelated to measuring job capability. SCOTUS strikes down requirements in a NC factory that employees must receive certain certifications which serve as an obvious barrier to black employees for advancement within the company.
c. City of Austin v. Driskill Hotel (Tex. 1976) – P City of Austin brings suit against D Driskill Hotel for enforcement of a city ordinance prohibiting private individuals or establishments from discriminating based on sexual orientation. Jury finds that while Driskill Hotel’s policy barring same sex couples from dancing at its club impacted both hetero- and homo-sexual couples, there was a greater impact on LGBT guests b/c they were the only ones who actually wanted to dance with members of the same gender. Therefore, there was disparate impact and a violation of their equal protection rights. (Note: the case is facially about restricting dance partners, but the impact is on homosexuals.)
2. Discriminatory Purpose Rule:
a. Finding Discriminatory Purpose
i. Village of Arlington Heights v. MHDC (U.S. 1977) – Court strikes down a zoning ordinance brought by Ps interested in developing racially diverse affordable housing developments. Court finds that while Ps need to show discriminatory purpose for the ordinance — it need not be the sole or main driver behind govt motive in order for the govt action to receive heightened scrutiny under the 14th Amend. [See Arlington Heights factors above]
ii. *Palmer v. Thompson (U.S. 1971) – discriminatory purpose w/o discriminatory impact – Court finds that Mississippi city’s decision to drain swimming pools rather than desegregate them was not unconstitutional b/c blacks weren’t disproportionally impacted — whites were not allowed the use the pools either. Therefore, even if there were discriminatory purpose, there was no discriminatory impact and therefore no constitutional injury.
b. Finding NO Discriminatory Purpose
i. Washington v. Davis (U.S. 1976) DC PD test results show that white applicants are passing at a much higher rate than black applicants. Black applicants say the test is unconstitutional in violation of the Equal Protection clause due to Disparate Impact. SCOTUS finds that the test is not unconstitutional because Ps cannot show that there was an express or implied purpose to discriminate based on race through Test 21; the test remains constitutional. Invidious discriminatory purpose may often be inferred from the totality of the relevant facts. However, disparate impact alone does not show invidious discrimination under the EP clause – (in dicta) *may* also need to show discriminatory purpose.
ii. Personnel Administrator v. Feeney (U.S. 1979) – P challenges MA law encouraging state to hire Veterans on the grounds that it violates the Equal Protection clause for women, since 90% of veterans are male. Court finds that while women are disproportionately affected by the law, there is no showing of discriminatory purpose — no showing that the lawmakers here passed the law “because of” rather than “in spite of” the fact that it would disadvantage women in the job market.
b. STEP THREE(i) – Assigning level of scrutiny
i. Rational Basis
1. Passing Rational Basis:
a. US v. Carolene Products (U.S. 1938) – Congress passes the Filled Milk Act of 1923, banning the sale of milk fortified w/ vegetable oil instead of milk fat, ostensibly because it is bad for public health. D Carolene Products’s owner faced a year imprisonment under the Act. D challenges the constitutionality of the Filled Milk Act, saying its Congressional overreach. D argues (1) Act is beyond the power granted in the commerce clause; (2) statute denies D equal protection; and (3) is a violation of D’s 5th Amend DP rights. SCOTUS finds that Congress cannot preclude review simply by saying some activity is opprobrious, but must provide a RATIONAL BASIS for their prohibition/regulation of certain goods. Here, the question is “at least debatable” whether filled milk is dangerous, so rational basis exists (as a prima facie matter). It’s OK that the law appears to favor real butter over fake butter; at the rational basis level, it’s fine that a law be underinclusive, need not solve all ills at once.
b. Minersville School District v. Gobitis (U.S. 1940) – Overturned by Barnette – P Gobitis sues D Minersville School District for an injunction that will allow his kids to attend public school without having to say the Pledge of Allegiance, which is against his religious beliefs as a Jehovah’s Witness. SCOTUS, applying rational basis review, finds that the project of national unity falls within Congressional  power, and that the court is not authorized to question the authority of the legislature in determining what policy is best to promote national unity through schools. 
c. Hirabayashi v. US (U.S. 1943) – D Hirabayashi violates a wartime curfew for Japanese Americans and challenges it constitutionality under the Equal Protection Clause. SCOTUS upholds the curfew under a rational basis review, finding that while there usually would not be rational basis for discrimination based on race, the wartime conditions gave the govt a rational basis for enforcing the otherwise discriminatory statute. (Note: Majority doesn’t use the strict scrutiny of the Korematsu decision, instead finding that laws based on race are “irrelevant” and therefore fails rational basis.)
d. Railway Express Agency v. New York (U.S. 1949) – O – Trucking company challenges a NY state law prohibiting advertising on their trucks, as a violation of the Equal Protection Clause. If advertisements for other companies posed a road hazard, then surely advertisements for their own company should be as well—therefore, the law unfairly targeted a class of signs, Majority rejects the argument, saying that the law does not need to cure all evils, just targeting one of them is sufficient. Under-inclusiveness is OK.
e. Williamson v. Lee Optical of Oklahoma (U.S. 1955) – P Lee Optical, an optician, challenges an Oklahoma law for violating its DP rights by barring opticians from making prescription lenses without the signature of an optometrist/ophthalmologist. SCOTUS finds that the law is w/in the constitutional power of the state because the courts do not have the authority to review a law simply because one application of it seems irrational.
f. Dallas v. Stanglin (U.S. 1989) – O – Dallas passes ordinance restricting admission to dance halls for people btwn. age of 14-18. P Stanglin, a dancehall owner, sues claiming the law is unconstitutional. SCOTUS finds (1) Right of Association inapplicable to dancers in a club, therefore, no strict scrutiny; and (2) There is a legitimate, rational basis for wanting to regulate teenage dance clubs. And it is irrelevant that the rule does not create a clear division of the parties with mathematical certainty (i.e., it’s okay that adults and teenagers mingle in public areas outside of clubs, b/c there is a rational reason for wanting to regulate behavior within clubs).
2. Failing Rational Basis:
a. Eisenstadt v. Baird (U.S. 1971) – In striking down a Mass. law prohibiting the distribution of contraceptives, majority holds that the right to privacy guaranteed in Griswold necessarily includes the right to decide whether or not to beget a child. Majority also finds that because the law was ostensibly designed to promote procreation among married couples, denying contraceptives to single persons was without a sufficient rational basis.
b. USDA v. Moreno (U.S. 1973) – X – §3 of the Food Stamp Act excludes from participation any household containing an individual who is unrelated to any other member of the household. Ps are food stamp recipients who are now having their food stamp eligibility revoked b/c they live in a household with at least one person who is unrelated to them. Ps claim that §3(e) creates an irrational classification that violates the Constitution. A legislative classification must be sustained, if the classification is rationally related to a legitimate governmental interest. SCOTUS finds that the classification of households based on the existence of members that aren’t blood related is not a legitimate reason. Animus not a good enough reason to uphold a statute as reasonable.
c. City of Cleburn v. Cleburn Living Center (U.S. 1985) – Tx. law requires homes for the mentally disabled to receive a special permit. Ps wish to open a home for the mentally disabled, and attempt to obtain a permit from the City but are denied. Ps sue claiming that the ordinance is in violation of the Equal Protection Clause. Court finds that the mentally disabled are not a specially protected class because they have unique needs, are not politically powerless, are protected to some extent by existing law, and therefore receive rational basis scrutiny. However, the ordinance here does not even pass rational basis and must be struck down. 
d. Romer v. Evans (9th Cir. 1996) – Majority holds that a CO constitutional amendment barring municipalities from passing laws that protect LGBT rights (1) creates a “differential burden”; and (2) does not have a rational relationship to a legitimate state interest and is overbroad. (Note: it is unclear whether the court is applying rational basis, “rational basis with bite,” or strict scrutiny here.)
ii. Intermediate Scrutiny
1. Pre-Intermediate Scrutiny [still rational basis]
a. Hoyt v. Florida (U.S. 1961) – D Hoyt kills her abusive husband and faces an all-male jury, which quickly returns a guilty verdict. D challenges the constitutionality of Florida’s jury selection process on 14th Amend equal protection grounds. SCOTUS applies rational basis scrutiny to find that the Florida law was constitutional b/c women had “infirmities” which the state could rationally want to keep out of the jury selection process.
b. Reed v. Reed (U.S. 1971) – P Reid is the mother of a deceased son, and applies to the state to serve as administratrix of son’s estate. D Reid’s husband also applies, and granted control of the estate pursuant to an Idaho law that favors male over female applicants. Majority appears to apply rational basis scrutiny, and finds that reducing the workload for the state by limiting just who can apply to administer an estate is not a compelling enough reason to justify disfavoring women. Therefore, the Idaho statute is unconstitutional. 
c. Frontiero v. Richardson (U.S. 1973) – P Frontiero is a female air force lieutenant who is denied spousal health care coverage for her husband, and argues that she has been deprived of a right in violation of the Equal Protection clause. In a plurality decision, court applies strict scrutiny and finds that restrictions on spousal benefits for female military officers are unconstitutional. Concurrence agreed in the result, but expressly refused to adopt the strict scrutiny standard, in part because the ERA was pending state votes.
d. Geduldig v. Aiello (U.S. 1974) – P female state employees sue D Cal., claiming an Equal Protection violation by a California state disability compensation fund that does not give money to women for pregnancy-related injuries. Court finds that CA has a valid reason for wanting to keep costs for the insurance program low, to minimize the amounts taken from state employee paychecks to fund the system. Therefore, limiting insurance to exclude pregnancy-related injury shows a non-invidious basis for denying insurance coverage. The way the benefits are paid out now, there is only a differentiation between pregnant and non-pregnant employees. Women and men who are not pregnant are eligible to receive the same benefits, therefore no violation of the EP clause. 
2. Intermediate Scrutiny
a. Craig v. Boren (U.S. 1976) – Court applies intermediate scrutiny, which requires that “classifications by gender must serve important governmental objectives and must be substantially related to the achievement of those objectives.” Court holds that based on the stats, the evidence that purports to show that increasing the drinking age for men and not women will contribute to traffic safety does not meet constitutional muster.
b. Also applies to classification based on illegitimacy (if parents were married).
iii. Strict Scrutiny
1. Passing Strict Scrutiny
a. National Origin – Korematsu v. US (U.S. 1944) – D Fred Korematsu refused to obey a military evacuation order, which ordered that all JAs should be excluded from the San Francisco area. D was an American citizen, and his loyalty to the US was not questioned. SCOTUS applies a “rigid scrutiny” standard, and finds that there was a legitimate public safety rationale for wanting to exclude Japanese from the coasts, and the urgency of the wartime environment justified excluding JAs, even though it caused them hardship. (Court says it is only commenting on the constitutionality of the exclusion order and not of the incarceration.)
2. Failing Strict Scrutiny
a. Race – Palmore v. Sidoti (U.S. 1984) – P Sidoti (father) sues D Palmore (mother) for custody of their 3yo daughter, claiming that the mother’s entry into an interracial marriage puts the child at risk. While court acknowledges that children w/ parents in interracial marriage might face hardship/bullying, it finds that using the hypothetical specter of racial prejudice is not going to be enough to justify a law/judicial holding based on racial classifications. 
3. Uncertain/Remanded
a. Johnson v. California (U.S. 2005) – California prisons implement unwritten policy where new admittees to the prisons are kept in double-occupancy cells for 60 days upon arriving at the facility. Inmates are segregated based on race, ostensibly, to prevent breakouts of violence by race-based gangs. P Johnson is a pro se prisoner in California prison, and claims that the policy of racial segregation at the prisons violates Equal Protection clause. Court finds that express racial classifications are immediately suspect and are subject to strict scrutiny. Therefore, strict scrutiny applies to the question of whether the policy of racially segregating new inmates passes constitutional muster. Case remanded, ordering application of strict scrutiny.
c. OR STEP THREE (ii) – Deciding that it affects fundamental rights (warranting heightened scrutiny):
i. Skinner v. Oklahoma (U.S. 1942) – Okla. Passes law saying that “habitual criminals” may be subject to sterilization, if the law is enforced by the attorney general and the punishment is determined to be not detrimental to D’s health by a judge or jury. D Skinner was convicted of stealing chickens and twice for robbery w/ a firearm. AG brings sterilization proceedings against him. D argues that the law is a violation of his 14th Amend rights. SCOTUS finds that the law is a violation of D’s Equal Protection Rights under the 14th Amendment b/c it singles out certain classes of criminals for sterilization and not others. Moreover, where a fundamental right is threatened, courts must apply strict scrutiny to determine whether the govt has a legitimate reason for doing so. 
ii. West Virginia State Board of Education v. Barnette (U.S. 1943) – D Barnette represents a class of Jehovah’s Witnesses who have been expelled from public school over a WV law requiring saluting of the flag. D claims that the law is violation of the kids’ and parents’ 14th Amend DP and EP rights. Court finds that it must overturn Gobitis b/c (1) government is strongest when it is fair; (2) courts have the power to review local ordinances that run afoul of the constitution; (3) the Bill of Rights elevates some rights as out of the reach of the legislatures; (4) it is a fool’s errand to try to achieve national unity by coerced uniformity. Majority holds that certain rights, including the right to free speech/religious exercise, must be removed from the political sphere, therefore applying a quasi-strict scrutiny standard.
iii. Harper v. VA State Board of Elections (U.S. 1966) – P Harper challenges Virginia’s poll tax for state elections, saying it violates his 14th Amend Equal Protection rights by creating an unconstitutional classification based on wealth/ability to pay. Court finds that because voting is a fundamental right under the constitutional (See Yick Wo, Reynolds v. Sims), the court must apply strict scrutiny. Because wealth/income/race are not indicative of the voter’s ability to cast a vote, there is no compelling reason restrict voting rights by imposing the poll tax.
iv. San Antonio School District v. Rodriguez (U.S. 1973) – SCOTUS is asked to judge the constitutionality of San Antonio education funding scheme through which some school districts receive vastly more funding than others, all along wealth lines. Court first finds that there is no definable class of “poor people” in the facts given, and therefore there can be no proper 14th Amend claim. Next, the court finds that there is no fundamental right to high-quality education. While the court acknowledges that a quality education system can promote voting and free speech goals, there is no constitutional provision empowering the govt to promote articulate speech, nor informed voting. Furthermore, even if the govt were required to provide education, there is no evidence that the level of education provided to poor schools was objectively substandard. Therefore, rational basis applies to school funding scheme, and sufficient reasons given here.
v. Obergefell v. Hodges (U.S. 2015) – Cases arise from 16 different lawsuits in the 6th Cir. District Courts challenging the constitutionality of anti-gay marriage laws. Court finds that the right to marriage is a fundamental right under the substantive due process. Court also finds that the same-sex bans would constitute a violation of the equal protection clause as well. 
d. STEP FOUR – Applying the proper scrutiny
i. Proper Interest (Ends)
1. Proper Ends
a. Shelley v. Kraemer (U.S. 1948) – D Shelleys, an African American couple, buy a home in a St. Louis neighborhood in which 31 of 39 of the white owners had signed a covenant in 1911 that the neighborhood would exclude non-Caucasians. P Kraemer, a white couple, sues for an injunction of Ds moving into the property, and to have D’s divested of ownership of the property. Ds claim that judicial enforcement of the covenants violate their 14th Amend rights of EP and DP. Court finds that the 14th Amend right to equal protection of property bars enforcement of discriminatory covenants, if the courts are involved in their enforcement, even if the covenant is purely between private parties. Here, the fact that both whites and non-whites were affected by the segregation rule is no bar to the fact that the law is discriminatory, therefore the court strikes down the covenant. 
b. Geduldig v. Aiello (U.S. 1974) – P female state employees sue D Cal., claiming an Equal Protection violation by a California state disability compensation fund that does not give money to women for pregnancy-related injuries. Court finds that CA has a valid reason for wanting to keep costs for the insurance program low, in order to minimize the amounts taken from state employee paychecks to fund the system. Therefore, limiting insurance to exclude pregnancy-related injury shows a non-invidious basis for denying insurance coverage. The way the benefits are paid out now, there is only a differentiation between pregnant and non-pregnant employees. Women and men who are not pregnant are eligible to receive the same benefits, therefore no violation of the EP clause. 
c. Nguyen v. INS (U.S. 2001) – US immigration law grants citizenship to a child if one parent is a US citizen. However, the law differentiates between mothers and fathers. D Nguyen was born to an American father and Vietnamese mother, and faces deportation after being convicted of sexual assault on a minor. D argues that he is a citizen, and that the laws requiring higher scrutiny of applications for children born abroad to American fathers — compared to those born to American mothers — is violative of the 5th Amend EP clause. Court finds that there is no violation of the EP clause because verifying the authenticity of the parent-child relationship is an important governmental interest, and it makes sense that the govt would want to scrutinize father-child relationships more than mother-child relationships based on differences in the biology of the genders – e.g., fathers don’t have to be there when the child is born. 
2. Improper Ends
a. City of Cleburn v. Cleburn Living Center (U.S. 1985) – Tx. law requires homes for the mentally disabled to receive a special permit. Ps wish to open a home for the mentally disabled, and attempt to obtain a permit from the City but are denied. Ps sue claiming that the ordinance is in violation of the Equal Protection Clause. Court finds that the mentally disabled are not a specially protected class because they have unique needs, are not politically powerless, are protected to some extent by existing law, and therefore receive rational basis scrutiny. However, the ordinance here does not even pass rational basis and must be struck down. 
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b. Loving v. Virginia (U.S. 1967) – P Loving, a white man, married his wife, a black woman, in DC, and the two returned to their home in VA to settle down. P and his wife are indicted under a VA law banning interracial marriage (for whites to marry non-whites), and are sentenced to 1 year in prison. The prison sentence will be suspended for 25 years, if the couple promised to leave VA and not return together. SCOTUS finds that the anti-miscegenation law violated both the Equal Protection and Due Process clauses. SCOTUS rules that there can be NO state law prohibiting marriage between whites and non-whites without a compelling govt interest—and since none exists, the anti-miscegenation law is a violation of Ps' Equal Protection rights. In addition, because marriage is fundamental civil right, the right to marry cannot be revoked simply on the basis of racial animus. 
c. Romer v. Evans (9th Cir. 1996) – Majority holds that a CO constitutional amendment barring municipalities from passing laws that protect LGBT rights (1) creates a “differential burden”; and (2) does not have a rational relationship to a legitimate state interest and is overbroad. Simple desire to harm a particular class of people isn’t a legitimate govt interest.
ii. Tailoring (Means)
1. Proper Tailoring
a. Plessy v. Ferguson (U.S. 1896) – Louisiana passes a law requiring segregation of races in railroad cars. Activists use P Plessy, who was arrested for sitting in the white car, as a test case to challenge the constitutionality of the law. On appeal from state appellate court’s denial of a writ, SCOTUS finds that (1) the 13th Amendment does not apply because the law does not deal with indentured servitude; and (2) the 14th Amendment only limits the law insofar as it limits equal treatment by the law. SCOTUS determines that segregation based on race is a reasonable use of the police power and is not inherently unequal under the law and therefore does not violate the 14th Amendment. Court also finds that any social inequality caused by segregation must be remedied in the social and not legal realm. 
b. Buck v. Bell (U.S. 1927) – Prior to Carolene, there was no express understanding of the different levels of scrutiny. However, the court finds here that the sterilization statute effectively targets the right population for sterilization (that is, those who are institutionalized), even if it cannot reach all people who need to be sterilized in one fell swoop.
c. Geduldig v. Aiello (U.S. 1974) – P female state employees sue D Cal., claiming an Equal Protection violation by a California state disability compensation fund that does not give money to women for pregnancy-related injuries. Court finds that CA has a valid reason for wanting to keep costs for the insurance program low, in order to minimize the amounts taken from state employee paychecks to fund the system. Therefore, limiting insurance to exclude pregnancy-related injury shows a non-invidious basis for denying insurance coverage. The way the benefits are paid out now, there is only a differentiation between pregnant and non-pregnant employees. Women and men who are not pregnant are eligible to receive the same benefits, therefore no violation of the EP clause. 
d. Nguyen v. INS (U.S. 2001) – US immigration law grants citizenship to a child if one parent is a US citizen. However, the law differentiates between mothers and fathers. D Nguyen was born to an American father and Vietnamese mother, and faces deportation after being convicted of sexual assault on a minor. D argues that he is a citizen, and that the laws requiring higher scrutiny of applications for children born abroad to American fathers — compared to those born to American mothers — is violative of the 5th Amend EP clause. Court finds that there is no violation of the EP clause because verifying the authenticity of the parent-child relationship is an important governmental interest, and it makes sense that the govt would want to scrutinize father-child relationships more than mother-child relationships based on differences in the biology of the genders – e.g., fathers don’t have to be there when the child is born. 
2. Improper Tailoring
a. Shelley v. Kraemer (U.S. 1948) – D Shelleys, an African American couple, buy a home in a St. Louis neighborhood in which 31 of 39 of the white owners had signed a covenant in 1911 that the neighborhood would exclude non-Caucasians. P Kraemer, a white couple, sues for an injunction of Ds moving into the property, and to have D’s divested of ownership of the property. Ds claim that judicial enforcement of the covenants violate their 14th Amend rights of EP and DP. Court finds that the 14th Amend right to equal protection of property bars enforcement of discriminatory covenants, if the courts are involved in their enforcement, even if the covenant is purely between private parties. Here, the fact that both whites and non-whites were affected by the segregation rule is no bar to the fact that the law is discriminatory, therefore the court strikes down the covenant.
b. Brown v. Board of Education (U.S. 1954) – Consolidation of four cases – from KS, SC, VA, DE – brought by black students arguing for desegregation of the public schools under the Equal Protection clause of the 14th Amend. Court finds that separate education facilities are inherently unequal, even if the facilities are relatively similar, because they create a feeling of inferiority among black students and create psychological effects, therefore hampering education opportunity. 
i. Bolling v. Sharpe (U.S. 1954) – Decided the same day as Brown. Decides the question of segregated schools in Washington, DC, which was administered by the federal govt. Court holds that b/c discrimination has been held to be a due process right with regard to property, and because education is a liberty right, then discrimination based on race for access to education is a DP violation under the 5th Amend. DC schools cannot be segregated based on race. 
c. US v. Virginia VMI (U.S. 1996) – Female applicants to the Virginia Military Institute sue D Virginia, claiming that the men-only state-run academy violates the 14th Amendment’s Equal Protection Clause. Court finds that VA has not shown an “exceedingly persuasive justification” & new women’s academy does not remedy the problem b/c it does not “provide equal opportunity.” 
ii. Fairness Rights – Procedural Due Process
1. Kickstarter
a. Does an individual challenge the procedures used in adjudication (as opposed to the substance of the law being enforced)?
b. Has the government “deprived” a person of something?
c. Does the thing being deprived constitute a “liberty interest” or “property interest”?
d. Was the deprivation “without due process of law” (i.e., did the government follow constitutionally adequate procedures?) If using the formula from Mathews v. Eldridge consider:
i. The strength of the interest
ii. The value of the proposed procedures as a means to avoid wrongful deprivations
iii. The cost of the government of the proposed procedures
2. Caselaw
a. Procedural Due Process by the Courts
i. Strauder v. West Virginia (1879) – D Strauder is tried and convicted for murder by an all-white jury. On appeal, D argues that since black man was eligible to sit on a grand jury or petit jury, D did not have full and equal protection of the law. SCOTUS rules that the 14th Amendment was designed to guarantee men of all races equal treatment under the law, and the right to be tried by an impartial jury of one’s peers is a necessary part of that. Therefore, the West Virginia law prohibiting blacks from serving on juries is to deny equal treatment under the law in violation of the 14th Amendment, which was applied expressly to the states during Reconstruction.
ii. Moore v. Dempsey (U.S. 1923) – Mob of angry whites surrounds a courthouse, where the court finds that there has been a violation of the black defendant’s due process rights because there was an all-white jury impaneled. White mobs wait outside the courthouse, and threaten to kill any acquitted black defendants. Court finds that while the actions of the white mob members are not themselves subject to due process laws, if the court or other government officials (e.g., sheriffs) had condoned sham trials, then it becomes a matter of state action subject to the 14th Amend’s Due Process clause.
iii. Caperton v. AT Massey Coal Co. (U.S. 2009) – WV jury returned verdict against D Massey. While waiting for appeal, D’s CEO gives money to judicial political campaign to oust a sitting appellate court justice and replace him with one of his candidates. D’s supported candidate wins and is placed on the appellate bench. He becomes a vote for D, and refuses to recuse himself, finding no conflict of interest. In two trials, the appellate court finds in D’s favor. P appeals to SCOTUS, arguing refusal of the motion to recuse was a procedural due process violation. Court finds that judge must have recused himself from the hearings because the campaign contribution from one of the parties constitutes a major risk of bias, regardless if there was actual bias in the justice’s decision. Not all contributions will be grounds for recusal, but the size of this contribution warranted recusal. 
b. Procedural Due Process for Deprivation by Executive
i. Mathews Test:
1. Private interest in avoiding the deprivation;
2. The risk of erroneous deprivation under existing procedures, including comparison to the requested procedure; AND
3. Govt interest in avoiding the requested procedure (including administrative cost)
ii. Mathews v. Eldridge (U.S. 1976) – D Eldridge was receiving Social Security disability benefits when he was notified that the SSA was going to cut benefits b/c it had deemed that he was no longer disabled. Instead of seeking reconsideration, D sues the govt, claiming that denial to argue his case before termination of benefits deprived D of his 5th Amend DP rights. Court applies the Mathews Test ((1) private interest affected by the deprivation; (2) risk of erroneous deprivation, and the existence of other procedures; (3) gov’t’s interest, including in fiscal/administrative burden) to find that an evidentiary hearing is not required prior to denial of social security benefits b/c the administrative system in place is sufficient to meet Due Process requirements under the 5th Amendment. 
iii. Freedom Rights – Substantive Due Process
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1. Defining Substantive Due Process
a. Deciding whether — not how — liberty rights can be taken away
b. Even if you have perfect procedural process, the substance of the law is a deprivation of liberty.
i. Note: the right to contract in Lochner would be seen as an expansion of substantive due process. However, the court would today say that “economic rights” are not considered “fundamental rights”
2. Kickstarter
a. Does an individual challenge the substance of a law (as opposed to the procedures used for adjudication) on grounds that it violates an unenumerated right?
b. Has the government “deprived” a person of something?
c. Does the thing that was deprived constitute a “fundamental right” (a type of “liberty interest”)?
i. Identify the right
ii. Decide if the right is fundamental
d. Can the government justify the deprivation by satisfying the applicable level of scrutiny?
3. Defining “fundamental right”
a. Rooted in history and tradition
b. Implicit in concept of ordered liberty; Liberty and justice wouldn’t exist without it
c. Involving autonomy of the self
d. Central to personal dignity/autonomy
e. Concerns over govt structure
4. Caselaw
a. Fundamental Rights
i. Freedom of Slave Property
1. Scott v. Sanford (U.S. 1857) – P Scott was a slave in MO, who had been taken by his now-deceased master into free northern territory. Under the Missouri Compromise, Congress passed a law stating that there would be no slavery in the northern territory, and under MO law, any slave that had been volutnarily taken into free territory would be free. P sues for his freedom in federal court, claiming kidnapping and assault by his former master. Federal trial court rejects his claim finding that P could not bring suit because he was not a citizen. SCOTUS finds (1) that P cannot bring suit in a federal court because, for historical reasons, the text of the Constitution does not say that descendants of African slaves can qualify as citizens; and (2) that Congress did not have the power to pass the Missouri Compromise legislation because it would have the effect of depriving P’s owners of their property, which is protected by the constitution. 
ii. Freedom of Contract (during Lochner era)
1. Buchanan v. Warley (U.S. 1917) – SCOTUS rules that KY law prohibiting people of one race from buying property in a neighborhood consisting predominantly of another race is unconstitutional, b/c it took away the power of a white person to freely contract away his property to a person of any color, and such was not a rational use of the police power. 
iii. Raising Children
1. Meyer v. Nebraska (U.S. 1923) – P Meyer, a schoolteacher, was tried and convicted under NE law banning education in language other than English to children below 8th grade, and the conviction was upheld by the NE supreme court. SCOTUS finds that the rights of the teacher to teach in a modern foreign language and rights of the parents to have their children educated in that language are protected by the 14th Amend absent a showing that such education raises an “emergency.” 
2. Pierce v. Society of Sisters (U.S. 1925) – SCOTUS strikes down an OR statute requiring all children to attend public schools b/c the OR law interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control. 
3. Buck v. Bell (U.S. 1927) – P Buck sues a hospital who forcefully sterilized her, under cover a state statute that authorized hospitals to do so. P sues claiming that the statute violates (1) her due process rights and (2) her equal protection rights. SCOTUS finds that the Due Process right is not violated b/c the law provides safeguards, which are complied with here and there is sufficient justification for the government to want to sterilize “imbiciles.”
iv. Marriage
1. Loving v. Virginia (U.S. 1967) – P Loving, a white man, married his wife, a black woman, in DC, and the two returned to their home in VA to settle down. P and his wife are indicted under a VA law banning interracial marriage (for whites to marry non-whites), and are sentenced to 1 year in prison. The prison sentence will be suspended for 25 years, if the couple promised to leave VA and not return together. SCOTUS finds that the anti-miscegenation law violated both the Equal Protection and Due Process clauses. SCOTUS rules that there can be NO state law prohibiting marriage between whites and non-whites without a compelling govt interest—and since none exists, the anti-miscegenation law is a violation of Ps' Equal Protection rights. In addition, because marriage is fundamental civil right, the right to marry cannot be revoked simply on the basis of racial animus. 
2. US v. Windsor (U.S. 2013) – ANIMUS TEST – P is a widow in a lesbian marriage, which had been conducted in Canada and recognized as legal by the State of NY. However, upon P’s wife’s death, the federal DOMA barred her from receiving federal tax benefits, so P sues in federal court arguing DOMA’s unconstitutionality. SCOTUS does not explicitly apply a heightened scrutiny standard, unlike the lower courts. Instead, SCOTUS finds that the federal law is an anomaly b/c most federal laws re: marriage have treated state married couples as married couples in the fed govt’s eyes as well. This anomaly triggers the court to look for evidence of animus as a motivator in passing the law, which it found extensive proof of in the Congressional record and in the oral arguments. Therefore, DOMA is struck down as unconstitutional. 
3. Obergefell v. Hodges (U.S. 2015) – Cases arise from 16 different lawsuits in the 6th Cir. District Courts challenging the constitutionality of anti-gay marriage laws. Court finds that the right to marriage is a fundamental right under the substantive due process. Court also finds that the same-sex bans would constitute a violation of the equal protection clause as well. 
v. Privacy
1. End of Life
a. Washington v. Glucksberg (U.S. 1997) – WA passes a law making it illegal for a mentally capable, terminally ill patient to end his/her own life. P patients and doctors bring suit against WA, challenging the legality of the law under the Casey undue burden standard. Majority finds that the issue in this case is not whether one has the right to decide how to spend their last days, but the right to suicide. The court finds that there is no fundamantal right to suicide and that WA state has a rational basis for wanting to restrict assisted-suicides. Therefore, the law does not violated the 14th Amend’s DP clause. 
2. Abortion / Family Planning
a. Griswold v. Connecticut (U.S. 1965) – D Griswold is the director of the Planned Parenthood office in New Haven, and is arrested under CT law for distributing contraceptive devices. D is ordered to pay $100 fine, but challenges the law in state court as a violation of 14th Amend. Due Process Rights. The Bill of Rights creates “zones of privacy” that have been read to cover the relationship between married people. Because the CT law attempts to interfere with that relationship, the law is unconstitutional. 
b. Eisenstadt v. Baird (U.S. 1971) – In striking down a Mass. law prohibiting the distribution of contraceptives, majority holds that the right to privacy guaranteed in Griswold necessarily includes the right to decide whether or not to beget a child.
c. Roe v. Wade (U.S. 1973) – P Roe challenges a Texas law that prohibits abortions, except to save the life of the mother. The Court goes through historical and scientific analysis of the abortion in America to determine precedent on the matter. Court then extends the Right of Privacy under Griswold to cover women’s reproductive rights, calling the right to give birth a fundamental right that can therefore only be restricted to laws that are narrowly tailored to further a compelling govtal interest. Govt gives two potential interests: (1) ensuring the safety of surgical procedures; and (2) protect prenatal life and the potential for future births. In tailoring the laws to match each goat’l interest, the court finds (1) that the court may not restrict abortion before the second trimester b/c surgeries are generally safe up until that point; and (2) the state cannot restrict abortion before the point of viability b/c the fetus would not be able to survive outside of the mother. Court therefore finds Texas abortion law to be too broad and unconstitutional, in part. 
d. Planned Parenthood v. Casey (U.S. 1992) – PA abortion law requires: (1) Informed consent; (2) 24hr waiting period prior to abortion; and (3) spousal notification. Also allows for excpetions in “medical emergencies” and requires minors to notify their parents. Also puts reporting requirements on hospitals offering abortion services. Ps are abortion clinics and doctors arguing that the PA law is unconstitutional under Roe v. Wade and the DP clause. Court narrowly uphold Roe, but the majority seeks to replace the Roe trimester framework with an “undue burden” test, which says that the court will strike down any abortion restriction that seeks to place an undue burden on a woman seeking to exercise her right to get an abortion before viability of the fetus.
e. Whole Women’s Health v. Hellerstedt (U.S. 2016) – Court considers two provisions of Texas law: (1) physicians performing abortions must have admitting privileges at a hospital w/in 30miles of clinic; and (2) abortion clinics must meet same standards as surgical centers. Practical effect of the law was that (1) admitting privileges cut the number of legal clinics in half; and (2) surgical center requirements further reduced the number of clinics to 7 or 8. Applying the Undue Burden test from Casey, the majority finds that courts must consider the burdens a law imposes on abortion access together with the benefits those laws confer. Because neither of these provisions offers medical benefits sufficient to justify the burdens upon access that each imposes, the court finds both provisions of the Texas law unconstitutional under the 14th Amend. 
3. Private Sexual Relations
a. Bowers v. Hardwick (U.S. 1986) – P Hardwick was charged with breaking the GA law prohibiting sodomy, and brings suit against GA claiming that the law violates his 14th Amend DP rights as a gay man. Majority finds (1) there is no fundamental right to homosexual sodomy; and (2) that the law passes rational basis b/c states have the right under their police power to regulate based on morals.
b. High Tech Gays v. DISCO (9th Cir. 1990) – Ps are gay military contractors bringing class action against D DISCO, the office within the DoD that gives security clearances, for their ban on applicants who had engaged in homosexual activity within the last 15 years. 9th Cir. applies rational basis scrutiny to find that the govt had a legitimate reason to want to deny gays security clearances (b/c it made them vulnerable to blackmail), and finds that the DISCO policy is constitutional.
c. Lawrence v. Texas (U.S. 2003) – Lawrence is arrested by Tex. Police for violating an anti-sodomy law. Lawrence raises affirmative defense, alleging that the law violated the EP clause of the constitution. SCOTUS finds (1) Tex. Statute is unconstitutional on Substantive Due Process grounds – people have the right to engage in intimate sexual relations with consenting adults (though the majority does not use the “fundamental rights” language of the normal substantive due process analysis; and (2) that Bowers is overturned for being based on historical fallacies. 
d. Lofton v. Secretary (11th Cir. 2009) – Gay couple file civil suit to overturn a Florida statute that bars them from adopting children. Appellate court finds under Lawrence that the right to engage in a homosexual relationship is not a fundamental right, and therefore the law does not warrant strict scrutiny. Therefore, the court finds that the law does not violate the DP clause of the constitution under rational basis analysis. There is also no fundamental right to adopt children or house foster children.
e. Witt v. Airforce (9th Cir. 2008) – P Air Force officer files civil suit against the Air Force challenging Don’t Ask, Don’t Tell on substantive due process grounds. 9th Cir finds that, under Lawrence, govt policy preventing someone from engaging in homosexual conduct is subject to heightened scrutiny. 9th Cir. looks at the language of Lawrence and its decision to overturn Bowers to find evidence that the court was applying something more than rational basis. Accordingly, court finds that prohibitions against homosexual conduct is going to be subject to heightened scrutiny — though it was unclear at what level of scrutiny — on a case-by-case basis, with the courts having to look at the facts to see if the govt interest is indeed compelling. 
iv. Other Individual Rights
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