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I. DUE PROCESS
a. Constitutional Basis
i. Rule:
1. When government attempts to deprive
2. a person (citizen or otherwise)
3. of life, liberty, or property,
4. the court must give notice
5. and a chance to defend themselves.
ii. Fifth Amendment – application to Federal Government deprivation
iii. Fourteenth Amendment – application to State deprivation
b. RULE: Due Process = Notice + Opportunity to be heard
i. What Kind of HEARING in Necessary?
1. RULE 1 – “just, speedy and inexpensive determination of every action”
2. MATHEWS TEST — Weigh (1) private interest, (2) risk of erroneous deprivation, and (3) government interest (social welfare/cost-efficiency).
3. HAMDI RULE — in emergency cases, there may be some exceptions (e.g., hearsay admissible, burden-shifting scheme (D must prove they are innocent))
a. Hamdi v. Rumsfeld (U.S. 2004): D Hamdi is an American citizen who was captured while fighting with the Taliban in Afghanistan. US held D indefinitely and without bringing charges in the US, claiming D was an “enemy combatant” and therefore did not have habeas rights under the AUMF given by Congress after 9/11. SCOTUS finds that a US citizen’s rights to Habeas Corpus can’t be abridged absent a suspension of the writ by congress. However, court attempts to balance the right of the individual with the govt’s desire not to be encumbered in its ability to wage war against America’s enemies. SCOTUS therefore finds that D is subject to counsel and to answer allegations, but that the “neutral decision maker” may be forced to give the govt the benefit of the doubt (e.g., allow in hearsay) and burden would shift to D to show innocence.
4. Right to Attorney
a. Rule:
i. Does D have a statutory or rule right to an attorney? 
1. Follow applicable statutes & rules;
2. State law may require state-paid attorney, or federal judge may appoint attorney
ii. Does D have a Constitutional right to an attorney?
1. Apply the Mathews Test -- individual interests at stake; govt interests affected; risk of error
b. Lassiter v. DPSS (U.S. 1981): D Lassiter was being threatened with having custody over her infant son stripped because of neglect by P NC Department of Social Services. Court rules that generally there is no Constitutional obligation for the courts to appoint counsel to the indigent in cases where the accused does not have her freedom threatened. Although the court acknowledges that most states will require the courts to appoint counsel for the indigent, the court believes that is not necessary in all cases — e.g., when the scales are tipped very heavily in the parents’ favor. Applying the Mathews Test, the court deems that counsel would not have made a difference, given the evidence that D was a poor parent and that she did not even want to attend the hearing.
c. Turner v. Rogers (U.S. 2011): D Turner had missed child support payments, and under SC law was held in prison for 1 year for civil contempt of court. D appeals, saying he was not offered counsel during the hearing in violation of the 14th Amendment. SCOTUS rules that there is no requirement that D be given access to appointed counsel during civil contempt hearing over child support because (1) the process for deciding whether or not someone can pay is not very complicated; (2) both parents were unrepresented and requiring a judge for D only would cause asymmetry; and (3) there are sufficient safeguards in place to make the system fair for D. However, because the SC judge does not appear in this case to have taken those safeguards to determine whether D could pay or not, the decision in this particular case is remanded for further finding of facts.
d. MLB v. SLJ (U.S. 1996): In proceeding to terminate parental rights, court must provide a transcript of prior proceedings that can be used as evidence by an indigent D, but does not need to provide an attorney to argue on D’s behalf.
ii. What Kind of NOTICE is Necessary?
1. General Rule – Must (1) meet Constitutional Standards of Due Process (Mullane Standard); and (2) must meet Rule 4.
a. When Constitutional Standards and Rules conflict, Constitution wins. But BOTH must be followed where possible.
i. Note: Rules apply in cases between private parties too...b/c the state is the one doing the depriving.
b. It is possible for method of notice to fulfill one without the other; e.g., posting at a residence might be “reasonably calculated” to notify D, but does not comply with Rule 4.In all courts, Constitutional requirement (Mullane, Greene, Jones):
- actual notice or
- reasonably calculated under circumstances to give actual notice, or
- if conditions prevent that, no worse than feasible & customary alternatives,
and
- perhaps no serving while lured by trickery to far-away jurisdiction (Wyman), and
- no serving while immune from service, subpoenaed witness or criminal D (Lamb), but ok to serve if voluntarily appear to settle a case (Sawyer),
and

In federal district court, meets Rule 4 (Khashoggi, Mid-Continent):
- for individual served in US, signed waiver or state process or in person or at dwelling or to agent;

In state court, state procedural rules.


2. RULE 4:
a. Rule 4(d)(1): Waiver of Service 
i. Need to provide the defendant a request for waiver of service
ii. D will want to waive b/c they have longer to respond, and b/c D will have to reimburse P for costs of attorney fees/process of service
iii. P is not required to send a waiver.
b. Rule 4(e): If no waiver, 4 Options:
i. Compliance with state laws and rules of the general courts (like the superior courts in CA)
ii. Deliver personally
iii. Leave at dwelling/usual place of abode w/ a person of suitable age and discretion who resides there
iv. On agent authorized to accept service
3. CONSTITUTIONAL STANDARD (Mullane):
a. “Reasonably calculated” to give actual notice; OR, if and only if conditions prevent use of method so calculated, a method not substantially less likely to achieve actual notice than other feasible and customary methods.
i. “not substantially less likely” – publication in a newspaper is better than keeping it on a paper in a drawer
ii. Right to Due Process; Not Perfect Process
b. Mullane v. Central Hanover Bank (U.S. 1950): P represents shareholders in an investment fund. D investment fund had notified fund beneficiaries of a petition to have the courts audit the bank by publishing a notice of the court proceedings in a newspaper and by mailing out a notice to some of the beneficiaries. P claims that not all of the known beneficiaries were notified by mail and that publishing the notice in the newspaper was inadequate to fulfill their Due Process right to be notified. SCOTUS rules in favor of P, saying that publishing in a newspaper is inadequate notice for known parties—though it is adequate to notify unknown parties or those whose whereabouts are unknown.
i. 3 Categories of Beneficiaries:
1. Known beneficiaries w/ known addresses – Mail sufficient
2. Known beneficiaries w/ difficult-to-determine addresses – publication OK
3. Unknown beneficiaries (unborn or contingent beneficiaries) – publication OK
4. RULES OF SERVICE
a. Reasonable Alternative Methods 
i. Greene v. Lindsey (U.S. 1982): P Lindsey lost his home by Summary Judgment during an eviction hearing that he did not show up to. P claims that D Sheriff’s Department did not properly serve his notice to appear at the eviction hearing, thus violating his Due Process rights under the Fourteenth Amendment. D had gone to P’s residence to post a notice of the hearing, but ended up posting a notice of the hearing on P’s front door b/c P wasn’t at home at the time. SCOTUS rules that when a person cannot be served personally, they may be served through the mail. Where personal service is known to be ineffectual and there is a reasonable alternative method, the reasonable alternative should be relied upon.
b. Failure to deliver
i. Jones v. Flowers (U.S. 2006): P Jones was the owner of a home, but had failed to pay property taxes on it and was under govt threat of repossession for back taxes. State mailed P two certified letters regarding the potential repossession of the home, but the certified letters were sent back w/o P having read them. P only received notification of the repossess and sale of his home after it had come under the ownership of D Flowers at auction. P claims that he was deprived his Due Process rights. Applying Mullane, SCOTUS rules that the state did have a burden to try alternative means of notice when their initial attempts to send certified letters had failed. Once you know that the method is not achieving notice, you have to take additional steps to effectuate the notification when there is a “feasible and customary” alternative.
c. Multiple Residences
i. National Development v. Khashoggi (2d. Cir. 1991): D Khashoggi, a Saudi, was being sued and had papers served to a residence he owned in NYC. D did not respond to the served notice and had default judgment entered against him. D appealed, claiming that the service was invalid under Rule 4 because it was not his permanent residence in Riyadh. Court rules that under Rule 4 a “dwelling house” is any place with sufficient “indicia of permanence,” which the NYC apartment had. Moreover, D was living at the apartment at the time the papers were served, even though a housekeeper received the documents.
d. Common Law Superseded
i. Mid-Continent Wood v. Harris (7th Cir. 1991): P sued D for skipping out on a promissory note for unpaid lumber. P attempted multiple times by post and in person to serve D with a letter notifying him of the lawsuit, but D claims never to have received it—though D's previous attorney had suggested a repayment deal with P. D fails to appear in court and is hit by summary judgment for breach of contract. In motion to vacate under Rule 60(b)(4), D claims that court has no personal jurisdiction b/c D was not properly served under Rule 4. District court develops own 3-prong test as an exception to rule 4, but appellate court rejects saying 1) that the test is insufficient; and 2) that there can be no common law test to replace Rule 4. Appellate court rejects the new test, saying that a court cannot devise its own common law rule as an exception to proper compliance with Rule 4 on service of process.
1. Rule 60 – a judgment may be vacated if an error is found in the service.
2. United Foods – Mistaken date is not going to violate Due Process, whereas missing complaint, as here, would.
e. Improper Conduct to Effect Service
i. Wyman v. Newhouse (2d. Cir. 1937): P Wyman told D Newhouse, her lover, that she needed to see him in Florida before she returned to Ireland to take care of her mother. D showed up in Florida only to be served at the airport for a $500,000 suit by P. D flew back to NY and ignored the default judgment entered against him. P sues to have FL judgment enforced, but D claims that judgment is invalid because fraudulent. Appellate court rules that service of process is invalid when P fraudulently entices D into a jurisdiction and therefore the judgment cannot stand.
1. Full and Faith Credit Clause  — NY would have to guess what a Florida court would do.
f. Immunity from service when defending yourself in criminal matter
i. Peniture v. Fourchette Hypo: RULE -- no serving while immune from service, subpoenaed witness or criminal D (Lamb), but ok to serve if voluntarily appear to settle a case (Sawyer).
c. DUE PROCESS WHERE THERE IS IMMINENT HARM
i. Rule: Judge decides + bond + prompt post-deprivation hearing
1. Pretrial deprivation of property will not be held to violate Due Process if the deprivation is designed with processes that would help to decrease the risk of error. E.g., especially temporary; judge makes determination about acceptability of deprivation.
ii. Purpose of PROVISIONAL RELIEF
1. Securing the potential forthcoming judgment — use state law method to:
a. attach or put a lien on real property
b. sequester or replevy chattels
c. place any property under control of a receiver
2. Preserving the status quo — stop any further injury pending next stage
a. if the damage has already occurred, then an injunction would be impossible
iii. 2 Classes of Provisional Relief: 
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1. Preliminary Injunction
a. Procedure
i. Give notice
ii. Hearing that the other side would be heard
1. PI hearing may be consolidated with the trial

b. TEST for PI and TRO:
i. applicant is likely to succeed on the merits,
1. Mini-trial on the underlying claim (e.g., IIED elements) that the applicant has brought enough evidence to prove the underlying claim
ii. applicant is likely to suffer irreparable harm without injunction (money damages will not fully compensate for injury),
1. Sliding-scale test: if the harm is very big, you have to show less that you’ll be able to succeed; if the likelihood is small, you’ll have to show less that there is large harm.
iii. harm to adverse (enjoined) party from injunction is outweighed by harm to applicant w/o injunction (“balancing the equities”), &
iv. the public interest favors (or does not disfavor) the injunction.

c. Winter v. NRDC (U.S. 2008): P NRDC sued D Winter (Secretary of the Navy) to stop the use of a sonar system because it had the potential to harm whales. District Court grants preliminary injunction for D, saying that they have proven that the sonar would likely be found to cause harm to wildlife. Appellate court says the scope of the injunction is too big and remands, then on a second appeal says that the injunction was valid. SCOTUS rules that there (1) is insufficient evidence to show that P would *likely* (rather than potentially) prevail; (2) that the District Court did not correctly consider the potential harm that could be caused to the Navy; and (3) that the public interest in keeping the military well-trained trumps unproven harm to whales; and.
d. Stormans v. Selecky (9th Cir. 2009): P Stormans is the owner of pharmacy that has refused to comply with Washington Administrative code that would require all pharmacies to fill prescriptions for drugs approved by the FDA, including Plan B. P and two of his employees sue to prohibit enforcement of the regulation b/c they oppose Plan B on religious grounds (First Amendment Claim). Employee Plaintiffs claim that they will be fired from their jobs if the courts do not issue a statewide preliminary injunction that would allow them not to sell Plan B until the trial was decided. Appellate Court REVERSES, because District Court 1) did not establish a “likelihood” that they would prevail; 2) did not properly weigh the interests of affected parties; 3) did not show proper respect for public interest; and 4) implemented a too-general injunction.
2. Temporary Restraining Order w/o Notice (Rule 65b)
a. Rule: Apply same 4-prong test as PI.
i. (1)(A)	specific sworn facts on personal knowledge must clearly show immediate & irreparable injury if wait for adverse party to be heard, &
ii. (1)(B) 	movant’s attorney must certify in writing efforts, if any, to give notice or why notice should not be required.  
iii. TRO itself must state why injury irreparable & why no notice; when expires; etc.
b. PROCEDURAL REQUIREMENTS FOR TRO (RULE 65)
i. What 7 DOCUMENTS need to be delivered for TROs?*
1. complaint (put together hastily and amended later)
2. application for a TRO
3. affidavit in support of a TRO – explaining irreparable harm
4. proposed TRO — a proposed court order
a. stuff in the TRO —
i. define the injury,
ii. define the specific parameters for the enjoined activity,
iii. why the injury be issued before audience,
iv. bond amount (or why bond is not required),
v. direction to clerk’s office to set in a PI hearing at the earliest possible time
5. Attorney certification as to efforts made to contact Big Berries — and why court should not delay until affidavit can be 
6. Proposed order to show cause (why it should not issue) — notice to the other side that a PI hearing will take place

II. JURISDICTION
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a. Types of Jurisdiction
i. Territorial/Personal Jurisdiction:
1. In rem: jurisdiction over property…P brings case against the property to decide exclusive rights to the property
2. Quasi in rem: using the property as a way to gain jurisdiction over its owner (as in Pennoyer)
a. Eliminated by Shaffer decision, in which the court says that you can’t use someone’s property alone to get jxn over them, but rather you must consider their property as part of their contacts in considering jxn under the Minimum Contacts Test.
3. In personam: Jurisdiction over D’s body & all D’s current & future property; can only make D pay property over which court has jurisdiction, but can file action to enforce judgment in jurisdiction where D’s property is located using Full Faith & Credit Clause
ii. Subject Matter Jurisdiction: what kinds of cases does the court have the power to speak to
b. Theories of Jurisdiction
i. Old Conception – Strict Formalism (Pennoyer, as background)
1. Due Process = territorial & personal jurisdictional restraints on courts
a. Strict view of territoriality and federalism
2. Pennoyer v. Neff (U.S. 1877): P Neff owed money to JH Mitchell, his former attorney in his attempt to claim an Oregon Territory land patent from the federal govt, and Mitchell gets default judgment against P. In executing the default judgment, OR courts ordered the seizure and sale of the land to D Pennoyer to satisfy P’s debts. P sued in Federal Court, claiming that the judgment against him was invalid and that D did not have right to the land. SCOTUS finds the sale invalid, in favor of P. Mitchell did not mention in his initial filing that he sought the seizure and sale of P’s property to satisfy his debts, and P could not have known upon his service that the property was subject to seizure. In Dicta, SCOTUS said that without first bringing P into their jurisdiction, any legal proceedings against him would be considered invalid, even if his property was within OR’s boundaries. Property that is not attached to a judgment from the beginning of litigation, and therefore legally unrelated to it, cannot be seized by the courts.
a. LONG-ARM STATUTES – After Pennoyer, a number of states passed “Long-arm Statutes” which automatically appointed agents for parties passing through their states in order to ensure that the courts would have jxn over those types of parties.
ii. Modern Conception – Due Process under the law
1. MINIMUM CONTACTS TEST
a. Rule: D should have sufficient contacts with the forum so as to make it fair and reasonable to hale the responsible parties to exercise jxn
c. PERSONAL JXN
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i. SPECIFIC (Case-Linked) PERSONAL JURISDICTION: Cause of action “relates to” D’s contacts with forum; D’s contacts subject D to jurisdiction as to cause of action related to those contacts
ii. GENERAL PERSONAL JURISDICTION: Contacts are so very “continuous, systematic & substantial” as to subject D to jurisdiction as to cause of action unrelated to those contacts 
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iii. SPECIFIC PERSONAL JURISDICTION
1. ELEMENT 1 – PURPOSEFUL AVAILMENT
a. Sufficient Purposeful Availment
i. International Shoe v. Washington (U.S. 1945): P Washington State sued D International Shoe, a Missouri-based company, for unpaid contributions to the state unemployment compensation fund. Although D did not conduct sales in WA state, it had 11-13 employees that would set up salesrooms and then fulfill orders sent directly to HQ in MO. D claims that WA courts have no jxn over it b/c D was not based in WA, D had no agent within the state, and D did not have “employees” under WA statute.  Court says that corporations, as “artificial people,” may establish presence w/in a jurisdiction by the activities of their agents. While intermittent operations w/in a state may not be enough to grant jxn, the state may look at the “quality and nature of the activity” as determinative. The test: whether the corporation has enjoyed the benefits and protections of the laws of the state to the extent that they are now obligated to honor the rules and procedures of that state. D had sufficient contact w/ WA state and is therefore subject to its laws.
ii. McGee v. International Life Insurance: P Widow sues for double indemnity—she wants double payout because of the nature of husband’s death. Even though this was a one-time deal with a TX-based company, CA had personal jxn b/c of the nature of connection w/ a resident of the state.
1. Insurance policy – even single policies – can constitute availment.
b. Insufficient Personal Availment
i. Hanson v. Denckla: D is sued for execution of a trust by P, now a Florida resident. P was a resident of PA at the time of the trust’s formation, so court rules there is no jxn in FL over the trust company b/c there were insufficient links at the time the trust was formed. Harm didn’t happen in FL, insufficient links.
ii. Boschetto v. Hansing (9th Cir. 2008): P Boschetto purchased a used car from D Hansing, an employee of a car dealership in Wisconsin. The car was advertised over eBay, though it appears that D does not regularly use eBay. After the transaction had been concluded, the car was shipped to California, but P found that the car did not match the description. P sued to undo the contract in the District Court in NorCal. Court finds that this was a one-time transaction btwn. D and a California resident and that there was no ongoing commitment—therefore, it does not meet the “purposeful availment” or “minimum contacts” standard. Moreover, the use of eBay is immaterial b/c D was not using the site consistently to market goods, but had used this once as a method of communication.
iii. McIntyre v. Nicastro (U.S. 2011): P Nicastro sues D McIntyre Machinery—UK machine manufacturer that sells goods through national distributor—for injury caused by a machine while being used in NJ. D argues that NJ courts do not have jxn over it because it does not have sufficient contacts within the state—D did not ship goods to the state; D did not market goods to the state; D’s products only arrived in the state through third-party distributor. D did not “target” NJ. NJ depended on precedent from Asahi. Court said that Asahi erred in saying that a “fairness and foreseeability” or “stream of commerce” test—that a state could have jxn if it was foreseeable that the product would end up there—was valid to show intent to be bound. Court rejects Asahi test because (1) it ignores the individual liberty purpose of the jxn rules; (2) national distributors can be sued under federal law; and (3) allowing suit in places were products end up would lead to a glut of lawsuits. Court finds that because D never TARGETED NJ, they did not show an intent to benefit from the laws of NJ and therefore are not subject to the NJ courts. Judgment is invalid for lack of specific jxn.
1. KENNEDY (3) – Need specific targeting of the forum in order for there to be purposeful availment.
2. BREYER (2) – Need specific targeting AND sufficient volume of contacts. You don’t want to punish an Appalachian potter for sending a teapot to Hawaii.
3. GINSBURG (4) – Need sufficient contacts. Targeting of the entire US might include targeting of the specific states within it.
2. OR ELEMENT 1 – PURPOSEFUL DIRECTION (Applied for Intentional Torts)
a. Sufficient Purposeful Targeting
i. Calder v. Jones (U.S. 1984): P Shirley Jones, the famous actress, sues for libel for an article written about her by D Calder in “The National Enquirer.” P sues in her home state of California, while D claims that CA courts should not have SPJ for lack of contacts. Court finds that D purposefully directed action to the state because the harm actually occurred in the forum. The entertainment industry lives in California, and the audience that would read the libelous language that would therefore cause libel in CA, where the injured party lives in CA.
ii. Keeton v. Hustler (U.S. 1984): P Keeton wanted to sue Hustler Magazine for libel. P filed her lawsuit in NH District Court b/c the statute of limitations was longer there. SCOTUS finds that NH does have SPJ b/c the “regular monthly sales of thousands of magazines” cannot be considered random and is a targeting of the forum state. Court also finds that D had enjoyed the benefits of the states laws, and had a public interest in protecting its citizens against libel. Libel also happened in the forum state b/c it had readership there.
iii. Luxul v. Nectarlux (ND Cal. 2015): P Luxul is a CA designer of lamps who entered into a contract with D NectarLux for marketing and distribution on the East Coast. P discovers that D is telling potential manufacturers that P is having legal troubles, and is working with Co-D Keeney to steal business. P also finds that D Keeney has posted pictures of P’s products on LinkedIn, suggesting D had invented them. P sues for copyright infringement and false advertising in California; D files motion to dismiss for lack of SPJ. Court finds CA courts may exercise SPJ over Ds b/c (1) Ds directed activity toward the state; (2) the cause of action arises directly from their action; and (3) D could’ve expected that their actions would cause harm in the forum.
b. Not sufficient Purposeful Targeting
i. Walden v. Fiore (U.S. 2011): P Fiore, a professional gambler, was stopped at the ATL airport on the way home to Las Vegas from a gambling trip to Puerto Rico. D Walden, a DEA agent, seized the money claiming that it would be returned after P could show that it was legitimately earned. P sues in Nevada for civil rights violation and the intentional tort of “illegal seizure of cash.” SCOTUS finds that the fact that harm was done to NV residents is insufficient to confer jxn to the NV courts. Rather, D’s conduct must form the “necessary connection” to the forum state. D could also not foresee that his conduct would cause harm in the specific forum.
3. ELEMENT 2 – NEXUS
a. [image: ]VONS TEST: Sliding Scale Test: inverse relationship between the intensity of forum contacts and the connection of the claim to those contacts are inversely related…
b. Cornelison (Cal.): D, a resident of NE, gets into an accident and kills someone in NV en route to CA. D had a number of business dealings in CA and frequently traveled there. Court holds that CA has PJ b/c the accident occurred while D was en route to CA to make deliveries and therefore showed a “substantial nexus” between cause of action and D’s forum activities.
c. Snowney v. Harrah’s Entertainment (Cal. 2005): P Snowney brings a class action lawsuit in California against D Harrah’s, the NV gaming company, for adding a $3 surcharge to hotel rates without notifying customers in their reservation agreements or in their advertisements. D moves to quash, claiming that CA has no SPJ b/c D has no operations in CA. Overturning the trial court, Cal. SC finds that CA does have SPJ here b/c (1) D’s targeting of CA residents and successes in marketing its hotels in CA show purposeful availment; (2) P’s claim arises directly from D’s CA-related activities; and (3) haling D to CA wouldn’t be unreasonable. Even if P hadn’t seen the ads himself, the relevant contacts are with the forum rather than the individual.
d. Greenwell v. Auto-Owners Insurance Co. (Cal. 2015): P Greenwell operated a real estate business in California and acquired an apartment building in Little Rock, AR. P purchased a tailored insurance plan for the AR building—which also covered some losses in California and anywhere across the US/Canada—from D Auto-Owners, an Insurance company based in Michigan. Two fires broke out at the apartment building, and P was assured that D would compensate them as separate claims. But D changed their mind and said they would only issue one payment for the two fires together, forcing P to cancel expensive repairs and sell the property at a loss. Court rules that (1) although D has “purposefully availed” itself of the laws of CA b/c of the nature of the insurance policy (as in McGee), there (2) is not a sufficient nexus btwn. the forum-links and P’s claim b/c the claim arose out of the AR property.
iv. GENERAL “ALL-PURPOSE” PERSONAL JURISDICTION
1. Rule: D’s contacts with the forum are of such a nature that D is “at home” there and can be sued there for any COA, even those unrelated to its contacts there (e.g., citizen of a state)
a. Temporary relocations of HQ to the forum state may be enough to make it “at home” (Perkins), but a billion-dollar revenue source from w/in a forum may not be enough to make it “at home” (Daimler).
b. Everyone has at least some place where you can sue them if they have a domicile there:
i. Corporations — where the corporation is “at home” (Daimler — where it’s incorporated, where it’s HQ is, possible other locations)
ii. Person — unclear whether you can have contacts for GPJ outside of the state where you live
iii. Partnerships/LLCs — subject to PH where partners subject to PJ
iv. Trusts — SC will decide this term! (Americold)
c. Shaffer – PJ must be decided on basis of minimum contacts/sufficient connection tests, not on the basis of where unrelated property is located. (Eliminates Quasi in Rem jxn)
2. TAG JXN – Burnham v. Superior Court (U.S. 1990): D Burnham, a NJ resident, is being sued for divorce in CA by his wife. D gets served with the divorce papers while he is visiting CA on business, and makes a Special Appearance in CA Superior Court challenging jxn. There are 3 OPINIONS – count your votes when applying the rule here:
a. SCALIA (4) – Tagging is enough to grant GPJ b/c tradition says so. No need for purposeful availment or reasonableness. In fact, being dragged into the forum against your will might still count.
b. WHITE (1) – While tagging will generally establish GPJ, there may be exceptions for Ds who are not in the forum intentionally. (short layover? Jury duty? Lost hiker?)
c. BRENNAN (4) – While tradition is relevant, D must also meet the criteria under Int’l Shoe for there to be GPJ. Brennan finds purposeful availment b/c of D’s 3-day visit to the state and says that it is reasonable b/c kids are in CA and D had already shown ability to travel to CA.
i. Note: O’Connor likely shied away from Scalia’s embrace of tradition in light of the abortion issue.
3. GJ FOR CORPORATIONS
a. Perkins: During WWII, a Filipino company moves it HQ to Ohio for the duration of the war. Court determines that its temporary relocation makes it eligible for GPJ in Ohio.
b. Goodyear France v. Brown (U.S. 2011): P Brown is the parent of a boy who died in a bus accident in France due to faulty tires manufactured by D Goodyear SA, a Euro-subsidiary of Goodyear USA. P files wrongful death and manufacturing/ design defect suit in NC Superior Court, and D files Motion to Dismiss for lack of personal jxn. P asserts, and NC Appellate Court agrees, that NC has General jxn b/c D entered its products into the stream of commerce and that is sufficient to establish “continuous and systematic business ties” to the forum. SCOTUS overturns, finding that D has no GPJ over D b/c D has insufficient “continuous and systematic” links to the state and therefore cannot hear a claim that is unrelated to its activities in the state. LIMITED by DAIMLER.
c. Daimler AG v. Bauman (U.S. 2014): P Bauman, an Argentinian, brings suit in a California court against D Daimler, German automaker, for human rights violations in Argentina. P claims that CA has General Jxn because of MBUSA (D’s subsidiary)’s contacts w/ the state. 
i. GINSBURG (8): D’s contacts with the state are insufficient to establish Gen Jxn because D’s operations are not sufficiently intense to make it “at home” in CA. “At home” means incorporated or HQ. Int’l Shoe test does not apply to GJ cases. D’s links to CA are insufficient to support a finding of GJ.
ii. SOTOMAYOR (1): Court should apply the Int’l Shoe standards. Although she believes D’s subsidiary’s contacts w/ CA are sufficiently consistent and substantial to place them under CA Gen. Jxn, she believes that the jxn claim should fail b/c, per the Asahi guidelines, haling the Argentinian and German parties to court in the US would be unreasonable.
1. *Note: Sotomayor states (and Ginsburg doesn’t refute) that tag jxn does not apply to corporate officers visiting a jxn to confer GJ over the corporation.
v. PROCEDURE FOR A PJ CHALLENGE
1. How to raise Lack of Jxn as a Defense:
a. Direct Attack:
i. Raise the issue in first action to court
b. Collateral Attack:
i. Do not respond to the Summons, and have default judgment entered against you, then:
1. Rule 60(b)(4) motion filed in 1st case after default judgment;  or 
2. opposing enforcement of default judgment; or 
3. filing a new lawsuit that challenges default judgment (Neff v. Pennoyer)
2. Required Documents:
a. California court: File a motion to quash summons to challenge PJ.
i. Must immediately ask appellate court for a writ of mandate.
b. Federal court: File Rule 12 motion to dismiss (1st substantive filing).
i. Can appeal after final judgment in case or ask for special permission to file interlocutory appeal.
vi. WAIVER OF DP // GRANTING GPJ
1. General Rule: Waiver must generally be knowing, intelligent & voluntary (E.g., by failing to challenge PJ in your first filing to the court)
2. Forum Selection Clauses:
a. Rule: Generally enforceable unless (1) fundamental unfairness (fraud); (2) extreme inconvenience; (3) Essentially local dispute.
b. Carnival Cruise Lines v. Shute (U.S. 1991):  P Shute purchased a cruise ticket from D Carnival, a Panamanian company based in FL, through a travel agent in WA. P got injured on the ship off the coast of Mexico and sued in WA District Court. Ticket included a Forum Selection Clause which said any legal matters needed to be adjudicated in a Florida court. P argues that the clause is invalid b/c (1) the form contract was not negotiated, and (2) Ps are incapable of trying the case in FL. SCOTUS holds that P must meet a “heavy burden” to show cause that the clause should be swept aside b/c (1) FSC is not fundamentally unfair (there are many valid reasons why D might want to implement a forum clause to limit its exposure); nor “extremely inconvenient” (there was no factual showing that P could not try her case in FL.).
i. STEVENS (dissent): FSC should be invalidated b/c (1) this was adhesion contract; (2) customers don’t have notice of FSC until they receive their nonrefundable tix; (3) as a public policy matter, allowing FSC might encourage companies not to be as diligent b/c they think they’re absolved.
d. SUBJECT MATTER JXN.
i. General Rules
1. For valid judgment, you need: NOTICE + PJ + SMJ
2. SMJ is different from PJ in that:
a. SMJ – not waivable – power of court to hear a type of case
i. Can be raised at any time, courts can raise matter sua sponte
b. PJ – waivable – power of court over type of individual
i. Must be raised in the first substantial pleading
ii. Enumerating SMJ – Constitution, Article III
1. ONLY Federal Courts: Admiralty, patent, copyright, bankruptcy, or cases where US is a party
2. ONLY State Courts: family law (divorce), probate (wills), etc.
3. EITHER Federal or State: Federal Q or Diversity SMJ matters can be tried before either court. Complainants should consider:
a. Expertise of bench
b. Jury pool
c. Docket backlog or speed 
d. Responsiveness to local concerns vs. independence from local politics
e. Political leanings of bench
f. Procedural rules
g. Attorney familiarity with forum & its impression of attorney
iii. Types of SMJ:
1. SUPPLEMENTAL JXN
a. Rule:
i. Constitution – Claim arising from same “common nucleus of operative facts” AND “trunk” Federal Q or Diversity claim
ii. Statute – 
1. 28 U.S.C. § 1367(a) (Gibbs Standard) Requires:
a. “trunk” claim over which federal court has original SMJ; AND                           
b.  “branch” claim is part of "same case or controversy” as trunk claim.    
2. 28 U.S.C. §1367(b) – If trunk original claim is diversity claim,                       
a. Original Ps may not bring supplemental claims against persons made parties under    Rules 14, 19, 20, or 24 AND 
b. New Ps under R.19 or R.24 may not bring supplemental claims “when SMJ over such claims would be inconsistent with § 1332”  (i.e., when destroys diversity of citizenship on the trunk claim) 
3. 28 U.S.C. §1367(c) -- District Court may decline supplemental SMJ if:
a. Novel or complex state law
b. Supplemental claim predominates
c. Original trunk claims are dismissed
d. Other compelling reasons in exceptional circumstances (e.g., if the jury would be confused by differences between the state and federal standards)
4. § 1367(d): SoL tolling provision:    
a. Tolls SoL for supplemental & related claims for 30 days after dismissal to give claimant opportunity to refile claim in state court.
b. GIBBS TEST
i. “Common nucleus of operative facts”: claims have key facts in common; 
ii. Broader standard than the Logical Relationship Test (Same T or O), which is used to determine validity of joinder.
c. Owen v. Kroger (U.S. 1978): P Kroger (IA resident) is the wife of a decedent, who was electrocuted when the crane he was on touched an electric wire. P initially sues the electric company for the state tort claim under Diversity SMJ in Federal Court. D electric company files a third-party complaint (impleader) against D Owen crane rental company, claiming that it was actually D Owen’s negligence that caused the death. Although not in initial complaint, it turns out the D Owen is NE company w/ headquarters in IA. D electric company moves for Summary Judgment. Meanwhile, P files suit against D Owen. Court grants Summary Judgment for D electric company, but allows suit to move forward against D Owen. SCOTUS finds that the state law claim against D Owen cannot move forward in federal court b/c it violates §1332 b/c there is no diversity. Court also finds that the impleader was improper b/c the claim against D Owen did not arise from the same T or O as the original claim against D electric company. And P cannot bring claim against a non-diverse 3rd-party D.
2. FEDERAL QUESTION SMJ
a. Rule:
i. Constitution – federal law issue must be “an ingredient” in the case
ii. 28 U.S.C. § 1331 – Under federal statute, fed courts have jxn over all cases upon which fed law has a “substantial” and “direct” bearing; case must DEPEND on an issue of federal law
1. If fed law creates original COA  YES. Fed. Q SMJ.
2. If parties purposefully incorporate fed law into contract  NO Fed. Q SMJ
3. If only D’s defense/counterclaim is based on federal law  NO Fed. Q SMJ
b. MOTTLEY RULE
i. Federal law must be a pivotal element:
1. Actually disputed
2. Non-frivolous issue
3. Upon which P’s claim depends
ii. “Well-pleaded complaint” must raise a federal issue in a complaint that includes the elements she needs to prove to establish her claim. There must be at least a minimal link to the federal law.
1. Allegations of law/fact must appear in the affirmative claim, NOT IN A DEFENSE OR COUNTERCLAIM.
c. Franchise Tax Board v. Construction Laborers Vacation Trust (U.S. 1963): Even if state law creates appellant’s causes of action, its case might still “arise under” the law of the US if a well-pleaded complaint established that its right to relief under state law requires resolution of a substantial question of federal law in dispute between the parties.
d. Louisville Railroad v. Mottley (U.S. 1908): P Mottleys were injured after two of D Louisville RR’s trains collided. P and D enter into a contract which says that P will agree not to sue if D provides them with annual train passes. Congress later passes a law that prohibits trains from issuing free passes, so D stops honoring the contract. P sues for specific performance and counter D’s anticipated claims by saying (1) law does not actually prohibit the issuance of the passes; and (2) violation of their 5th Amend. Due Process rights for property. Court refuses to answer legal questions b/c there is simply no jxn. P’s complaint did not discuss a legal issue touching on federal law, so there can be no finding of Fed Q jxn.
3. DIVERSITY JXN
a. Rule:
i. Constitution – one P must diverse from one D
ii. 28 U.S.C. § 1332 – COMPLETE DIVERSITY + >$75,000
1. Complete Diversity:
a. Rule:
i. Citizenship is determined at the time the complaint is filed (Critical time). Parties cannot move locations to destroy/create diversity.
ii. Diversity Jxn can change as parties drop out/are added to the suit (see Caterpillar)
iii. Party seeking to enforce Diversity Jxn has burden to show that diversity exists (See Mas)
b. Policy Rationale
i. Courts are concerned that there might be bias on the part of the state courts against out of state litigants
ii. just b/c a state judge is bias doesn’t mean you get to access fed court…only bias that Diversity Jxn addresses is only bias against out-of-state citizens
c. Possible Match-ups:
i. citizen (state A) v. citizen (state B)
ii. aliens on one side only; citizen v. alien or alien v. citizen (but not if alien is PRA residing in same state as an opponent)
iii. citizen (state A) v. citizen (state B) can add aliens on either or both sides. No diversity SMJ over alien v. alien plus a citizen on only one side.
iv. Foreign state as P v. citizens
d. Not Possible Match-Ups:
i. Alien v. Alien
ii. Permanent Res. Alien v. Permanent Res. Alien
iii. Citizen v. Permanent Resident Alien
iv. US Citizen v. Foreign govt
v. Alien v. Alien + Citizen
e. Domicile Qualifications:
i. U.S. citizen: primary domicile, place in which intend to live indefinitely, or last place where you (1) resided with (2) intent to live there indefinitely. (See Mas)
ii. Corporation: (1) where incorporated & (2) ONE  principal place of biz (nerve center, where CEO directs activities, etc.) (See Hertz)
iii. Partnership: every place where partners are citizens (can be over 50 places, if more than 50 partners)
iv. Estate:	where deceased was a citizen (not where the executor is domiciled)
v. Guardians: Guardian takes the same citizenship as the child.
vi. Insurer: in action against insurer where insured not a D, where incorporated & principal place biz & where insured citizen
vii. U.S. citizen domiciled abroad: Not alien & not citizen of a State: no diversity SMJ
f. Ways to prove domicile (See Más, Tanzymore):
i. Driver’s license
ii. Where you’re registered to vote
iii. Where you pay state employment taxes
iv. The purpose of your residence in the state
v. But note that one of these things alone is not going to be dispositive
2. Amount in Controversy:
a. Rules:
i. >$75,000.01, “exclusive of interest & costs” 
ii. Amount pleaded in good faith (unless to a legal certainty cannot win >$75k)
iii. Injunctive relief: equivalent monetary value to P or cost to D 
b. Policy
i. Method to keep smaller cases out of court b/c fed courts are often more expensive for parties to litigate in
ii. D shouldn’t be able to use prohibitive costs of doing business in fed courts to game the system and get Ps to drop out
iii. 
c. Aggregation Combinations:
i. one P can aggregate all claims against one D
ii. one P cannot aggregate claims against separate Ds 
iii. Joinder ≠ Aggregation: multiple Ps cannot aggregate separate & distinct individual claims, but can share a single undivided right such as: (1) an undivided interest in property or (2) a shareholder suit for injury to entire corporation
iv. Class Action Statute allows classes with damages in excess of $5million, even if individual parties’ claims do not exceed $75k.
d. Penalties for Miscalculation
i. if P wins, but award <$75,000, P may be disallowed from collecting fees, or even charged with D’s fees
b. Mas v. Perry (5th Cir. 1974): P Mrs. Mas was a Mississippi resident attending LSU with her husband. P sued landlord for using a two-way mirror to spy on the married couple in their bedroom. P brings suit in Federal District Court, but D claims no Diversity Jxn for P. Court finds that P did not surrender her original MS citizenship b/c even though she resided in Louisiana, she had no intention of remaining there and therefore cannot have said to relinquished her citizenship. Court also finds that P’s citizenship is unaffected by her marriage to a French citizen. Court finds COMPLETE DIVERSITY.
c. Tanzymore v. Bethlehem Steel (3d Cir. 1972): P Tanzymore, claiming to be a citizen of OH, brings a personal injury claim against his employer D Bethlehem Steel, a giant PA company, on the grounds of Diversity Jxn. P testifies that he hasn’t returned to OH for 5 yrs and all his belongings are at his PA residence. Trial court grants a Motion to Dismiss for lack of diversity, but D appeals claiming that he is entitled to an evidentiary hearing on the matter. Appellate Court finds that P has the burden to show evidence of his domicile and that the courts may choose to view that evidence either in affidavits or evidentiary hearings. Court finds that the lack of evidence and P’s failure to provide the court w/ an affidavit refuting the no-diversity claim makes the trial court’s decision reasonable.
d. Hertz Corp. v. Friend (U.S. 2010): P Friend sues D Hertz in CA State Court for violation of labor laws. D attempts to remove the case to federal court, claiming diversity jxn b/c its HQ is in NJ. Court interprets language in the statute that a company is a citizen in its “principal place of business.” Court finds that a company is a citizen of a state where it’s incorporated and where its corporate officers direct the corporation’s activities. While D may very well have its nerve center in NJ and therefore qualify for diversity jxn, court remands to allow P to present counter-argument to the claim.
e. [[ADD IN AGGREGATION HYPOS]]
e. REMOVAL & REMAND
i. Rule:
1. 28 USC §1441 – Removal of Civil Actions
a. 1441(a): D may remove a case from state to federal court, if federal court has ORIGINAL JXN over the case.
b. 1441(b): Cases w/ Ds entered under fictitious names (John Doe) will be removable
c. 1441(b): Cases not removable if there is incomplete diversity, with one P being a citizen of the state where suit is being brought
d. 1441(c): If there is a mix of federal/state claims, the entire case case may be removed so that District Court can decide which specific claims they’ll address and which claims need to be severed and remanded.
2. 28 USC §1446 – Procedure for Removal of Civil Actions
a. 1446(a): D must file a Notice of Removal in the District Court in the “district court down the street”
b. 1446(b): Notice of Removal must be filed by D within 30 DAYS of receipt of the initial pleading.
c. 1446(b): ALL Ds who have been joined and served must consent to the removal of the action.
i. D also has 30 DAYS after the emergence of either Federal Q or Diversity SMJ (e.g., federal Q is added, non-diverse parties drop out)
ii. 1446(c)(3): If the initial sum in the pleading was less than $75k, and at a later point there is additional evidence for damages then the court will allow removal on Diversity SMJ grounds.
iii. If D is only D for a state law claim, then that D does not have to consent for the removal to federal court, but can keep issue in state court.
d. 1446(c): Case may not be removed based on diversity SMJ more than 1 year after the commencement of the action.
i. 1446(c): If the removal is attempted more than 1yr after commencement b/c P concealed the fact that value >$75k, then that’s considered BAD FAITH, and courts may allow the removal to move forward regardless.
e. Note: Notice of removal is NOT A SUBSTANTIVE FILING – therefore, failure to mention PJ claim there will not count as a waiver to object to PJ later on.
i. Rationale: You’ll want to have the district court decide for itself whether there is PJ, and also gives dist. court chance to learn about the case.
3. 28 USC §1447 – Procedure AFTER Removal
a. 1447(a): Dist. Court picks up with Young Hov left off.
b. 1447(c): ANY PARTY or court itself SUA SPONTE can issue a Remand, but different rules for different reasons:
i. On the basis of lack of SMJ, PARTIES can file MOTION TO REMAND for lack of SMJ at any time, or COURT can REMAND at any time sua sponte.
ii. On other bases (not lack of SMJ – e.g., motions not timely, etc), Motion to Remand must be filed within 30 DAYS of removal.
iii. After removal, if P attempts to destroy diversity by adding a nondiverse party, Dist. Ct. has the option of (1) allowing the addition, then remanding; OR (2) blocking the addition and proceeding w/ case.
c. Note: Motion to Remand is a SUBSTANTIVE document, which means P must raise PJ and other issues (see Rule 12) in this pleading or be held to have waived objection rights.
ii. Caterpillar v. Lewis (U.S. 1996): P Lewis (KY) sues D Caterpillar, Inc. (DE) and D Whayne (KY), the equipment servicer, after he’s injured by a tractor. P’s insurer also pleads in. P files a motion in State court, after which P settles his claim with D Whayne, though P insurer still retains the claim. After the settlement, D Caterpillar removes the case to federal court b/c D incorrectly believes there is complete diversity. Trial begins and D Wayne does end up settling with P insurer, granting actual complete diversity. District court rules in favor of D and denies P’s timely motion to remand for lack of diversity jxn. Appellate court vacates, siding with P’s motion to remand claim. SCOTUS finds that while there was no diversity at the time of the filing, therefore violating §1441(a), the court has an interest in maintaining judicial efficiency and will therefore refuse to vacate and order a retrial since the defect had been resolved by the time of trial/judgment. SCOTUS reinstates the District Court’s decision on a “harmless error” reasoning.
iii. Grupo Dataflux v. Atlas Global LLP (U.S. 2004): P Atlas Global is a Texas based partnership, which had some Mexican partners at the time of filing but is now all-American. D Grupo Dataflux is a Mexican company. P sues D for breach of contract in Tx. District Court. Jury finds for P, but before the judgment can be entered, D files and is awarded a Motion to Dismiss for lack of SMJ b/c some of D’s partners were Mexican nationals at the time of the filing. 5th Cir. reverses, based on the Caterpillar v. Lewis ruling which said that the judgment may be allowed to stand if the lack of diversity gets resolved by the time that judgment is rendered. SCOTUS (Scalia) distinguishes Caterpillar. The change in the citizenship status of one party that resolves a lack of diversity problem between the time of filing and the judgment does not cure the lack of diversity at the time of the filing necessary to allow a judgment to stand. This would lead to a violation of the Constitutional standard that there be minimum diversity, unlike Caterpillar where there was just a change in the line-up of parties.

III. VENUE
a. OVERVIEW
i. Judgment by a court in the wrong venue does not count as a defect in a final judgment (because the rules aren’t Constituionally mandated)
ii. Flexible tool to allocate biz of courts conveniently & efficiently
iii. Largely within discretion of trial court
iv. Codified in part by statutes, not based on Constitution
v. Cannot be challenged collaterally
vi. Waivable — if you don’t raise in your first substantive paper
b. RULES
i. Atlantic Marine: Contract clause can contractually move the case to an otherwise improper venue
ii. 1446(a): only venue to which can be removed is District where case pending
iii. 1391(b): 
1. if all Ds “reside” in same state, District where any D “resides” (ignoring any Ds who do not reside in the US – §1391(b)(3)), or
2. where a substantial part of events/omissions in claims occurred, or substantial part of property that is subject of suit is located, or
*ONLY if neither (1) nor (2) exists in U.S. (rarely), then:
3. any District in which any D is subject to PJ
iv. 1391(c): 
1. people (including permanent resident aliens) in U.S. reside in District where domiciled (same as citizenship)
2. Non-human Ds reside in all Districts where PJ over D
3. Ds not domiciled in US can be sued in any District & residency is ignored
v. 1391(d):
1. Corporate Ds reside in Districts which, if were states, would have PJ over D, or, if no District has PJ but state does, then the District in that state that has most significant contacts (Do PJ analysis as part of venue analysis)
a. If Corporation is incorporated in a state, then suit can be brought in any district court in the state. If Corporation has “nerve center” in a state, then the proper venue is in the specific district where its nerve center is located.
c. RAISING AN OBJECTION TO VENUE
i. Rule 12(b)(3) or §1406 – Motion to Dismiss for Improper Venue
1. Must raise improper venue in 1st substantive filing. 	
2. If improper, court may dismiss or transfer to any proper venue.
ii. 1404(a) – Motion to Change Venue
1. for convenience of parties or witnesses or in the interests of justice, by motion or sua sponte, can transfer to any proper venue or to another venue to which all parties consent
2. Cases may be transferred to:
a. Any other proper venue, or
b. Another venue to which all parties consent
3. All else equal, courts will favor P’s convenience over those of D (b/c D can always raise a PJ defense if it is incredibly burdensome for it)
d. CONFLICT OF LAW
i. Transferring venue is not a way to get the substantive law changed in your case. If a case is transferred to another federal district, the court to which it is transferred must use the law of the state in which the case was originally filed
ii. BUT sometimes state law will direct you to apply the law of the place where the incident happened.
1. e.g., for tort of seduction in FL, when you try that in a NY court, NY law will say that you have to apply the law of FL to determine liability…so if the case had been removed to NY federal court, then the federal court would have to follow NY law which would by law have to apply FL rules
iii. If there was no PJ or venue was improper in the place where it was first filed, then the law of the new venue will apply.
1. E.g., In Piper, PA District Court applied PA law against D Hartzell b/c there had been PJ in CA courts where the case was first filed. (Note that PA law would then point the court to look at Scottish law for adjudication.)
e. TRANSFER OF VENUE
i. RULE:
1. If it appears that holding the case in a particular venue is burdensome, then the court may TRANSFER the case to another court w/in the fed system
ii. Bolivia v. Phillip Morris (S.D. Tex. 1999): P Bolivia brings suit for recover health care costs for illnesses caused to its citizens by D Philip Morris’s products. P files in a Texas state court, then D removes to federal court in Texas. Small District Court brings up a venue change sue sponte, claiming that the DC Circuit is much better equipped to handle the international case, that the Bolivian embassy is in DC, that previous govts brought similar cases before the DC Circuit, and that Texas judges are a bit incapable of handling this kind of case. Case is transferred to DC Circuit for reasons of convenience and justice.
f. FORUM NON CONVENIENS
i. RULE
1. Courts may grant a transfer if:
a. Venue proper but inconvenient & no convenient court to which can transfer. 
b. Adequate alternative forum is available outside dismissing court’s system.
i. Change in applicable law will not affect forum non conveniens balancing unless 	alternative forum is so inadequate as to be no remedy at all (See: Piper Aircraft)
c. Outside alternative forum is substantially more appropriate because P’s interest in chosen forum (stronger for P’s home forum) is outweighed by:
i. Private Interests: access to evidence & view of scene; power & cost to bring in witnesses; time, expense, efficiency; enforceability of judgment where rendered
ii. Public Interests: administrative burden on courts; local interest in controversy; familiarity of bench w/ law; burden of jury duty on unconnected jurors
2. *Note: Court may condition the dismissal (e.g., on both parties agreeing to submit to the jxn of the more convenient forum once dismissed)
a. However, dismissal on FNC grounds is often the end of the case b/c P will not have the will/resources to take the trial to the other, less-favorable venue.
ii. Piper Aircraft v. Reyno (U.S. 1981): P Reyno is the CA-based testatrix for a group of Scottish people who were killed during a plane crash in Scotland while flying in a plane built by D Piper Aircraft (PA Corp), which also used parts manufactured by D Hartzell (OH Corp). P brings a wrongful death and products liability case in CA state court, which gets removed to CA federal court, then transferred to PA federal court. D files a motion to dismiss for FNC, and it is granted by the PA federal court, finding that when balancing the private and public interests, the case must be tried in the UK. Court of Appeals reverses, and finds that P can try the case in PA court b/c P was able to show that trying the court in the UK would be detrimental to its case. SCOTUS (Marshall) says that P cannot overcome a motion to dismiss by simply showing that the law to be applied in another forum would be less favorable to them. Rather, the court must take into consideration the possible burden on P alongside the burden placed on the federal court in trying the case. Here, there district court was reasonable in finding that the burden on the court of trying a case outweighed any potential prejudice that Ps might face in Scotland. Case is dismissed.

IV. PLEADINGS
a. RULES
i. Rule 7 – What’s in a pleading
1. Complaint (original or 3rd Party) 
2. Answer (to any Complaint, Counterclaim, Crossclaim, or 3rd Party Complaint) 
3. Reply (if ordered by the Court)
ii. Rule 4 – Service of Complaint
iii. Rule 5 – Service of Other Papers
1. Does not need to be served by a process server, and parties can agree to send electronically
2. You won’t need to serve the other parties in an emergency situation
3. Service must be done to the other party’s attorney rather than the individual
iv. Rule 10 – Caption & Parties
1. Complaint must include names of all parties in the caption
2. Paragraphs must be numbered
v. **Rule 8 – General Rules of Pleading
1. short & plain statement of subject matter jurisdiction
2. short & plain statement of legal claim showing entitled to relief
3. prayer for relief 
vi. Rule 9(d) – Fraud or Mistake Claims
1. Must state circumstances constituting fraud or mistake with particularity.
2. But state of mind may be alleged generally
3. Must specifically state unexpected, unusual damages (e.g., increased blood pressure as a result of a slip and fall)
vii. “Good Lawyering” – you should also include:
1. all theories of recovery or defense
2. every element of legal theories & some facts to support each element
3. tell a story, catch interest of Judge & press & settlement interest of opponent 
4. Don’t plead too much, or state claims that are unprovable/bad faith (Rule 11 violation)
b. NOTICE PLEADING (superseded by Twiqbal)
i. RULE: 
1. SCOTUS finds that there must be a “short and plain statement” to give D fair notice of what P’s claim is and the grounds upon which it rests
2. Complaint will be dismissed if (1) No cognizable legal claims in pleading; or (2) P alleges facts that show D would have a complete defense (SoL has run, etc.)
ii. Rationale:
1. Court doesn't want cases being thrown out on technicalities, as under traditional standard.
2. Ps should be able to move into Discovery where P may have limited access to information
3. However, may set the bar too low which could lead to frivolous lawsuits
iii. Conley v. Gibson (U.S. 1957): Ps are black RR workers suing D RR Union for inadequately protecting them from discriminatory practices by the RR employer. Ps claim a violation of the fair treatment provision of the Railway Labor Act. D files a Motion to Dismiss for failure to state a claim. District Court grants the motion, and App. Ct. affirms. SCOTUS rules that the Motion to Dismiss cannot be granted unless there has been absolutely no presentation of facts in support of the claim—and there does appear to be at least baseline evidence here. Moreover, SCOTUS rejects D’s argument that the complaint needs to have detailed facts. Rather, the complaint must minimally give D notice of the claims being leveled against them and the bases for those claims.
c. PLAUSIBILITY PLEADING (TwIqbal Rule)
i. RULE – 2 Prongz
1. factual statements (as opposed to a “conclusory allegation”)
a. all factual statements to be taken as true…unless little green men
2. that reasonably give rise to inferences that there is a plausible legal claim
a. “Plausible” means something more than possible, but less than probable/preponderance
ii. Ashcroft v. Iqbal (U.S. 2009): P Iqbal is a Pakistani citizen who was imprisoned under horrid conditions in solitary confinement following his arrest after 9/11 for fraud associated with govt documents. After P finishes his criminal sentence and is deported back to Pakistan, P sues in E.D. N.Y. for violation of 1st and 4th Amendment rights. In this action, P files suit against D John Ashcroft and D Robert Mueller, both Bush Administration officials. Ds file motion to dismiss for failure to state a claim pursuant to Rule 8(a)(2). District Court and Appeals Court find that the complaint did state a proper claim and reject the motion. SCOTUS relies on a rule from Twombly that a complaint must contain (1) sufficient factual matter, accepted as true, to “state a claim to relief that is (2) plausible on its face.” A claim has “facial plausibility” when P pleads factual content that allows the court to draw the “reasonable inference” that D is liable for the misconduct. Here, (1) P did not state factual claims but rather conclusory claims; and (2) the facts did not show that the claim was “plausible on its face” b/c there was no evidence that the alleged discriminatory act didn’t have legitimate nat’l security/law enforcement reasons. Complaint is invalid and case dismissed.
iii. Swanson v. Citibank (7th Cir. 2010): P Swanson applied for a home loan w/ D Citibank after D makes an announcement that they will be granting loans through the TARP program, but begins to suspect that she is being discriminated against because of her race in contravention of the federal Fair Housing Act. D makes a loan offer, but then sends D Appraiser to P’s home to do an evaluation only to find that P’s home is worth far less than she had stated in her application. D pulls out of the loan. P sues for (1) housing discrimination, and (2) fraud b/c she relied on D’s promise to issue home loans. D moves to dismiss for failure to state claim in accordance with Rule 8. Court applies the Twiqbal standard and finds that P has stated a proper claim for the discrimination charges b/c she listed the alleged harm, the parties and the time. However, court dismiss the fraud claim b/c P was unable to show that she had been harmed.
1. Posner’s Dissent: Twiqbal Standard should be read more strictly b/c there were facts here that say that P was perhaps just turned down for the loan b/c she had bad credit and didn’t meet either Citibank or any other bank’s standards at the time. Twiqbal Standard is meant to ensure that P has some burden to do its research before forcing D into expensive discovery.
d. ALTERNATE PLEADINGS – Rule 8(d)
i. Rule: Inconsistent theories may be simultaneously presented so long as P doesn’t know that one or the other is false.
1. • in the alternative: even inconsistent theories of claims or defenses are ok.
2. • hypothetically: if certain facts are shown to be true then theory x applies, 
but if other facts are shown, theory y applies.
ii. McCormick v. Kopmann (Ill. Ct. App. 1959): P McCormick is the wife of a man that died in a car crash and is suing for wrongful death damages. P presents two alternate theories at trial: (1) that D Kopmann was driving negligently and that led to the crash; and (2) that P’s husband was intoxicated b/c D Huls served him too much liquor at the bar. D Kopmann claims that P shouldn’t be allowed to bring the alternate claims b/c they are contradictory. Court rules that pursuant to IL law P is allowed to bring alternate claims so long as she doesn’t actually know which of the two potential theories are true. Here, P did not have actual knowledge of whether her husband was drunk or not at the time of the collision, so P should be allowed to bring both claims for determination of fact. Ct. App. confirms jury finding that D’s negligent driving caused the accident, and dismisses the second theory.
e. PRELIMINARY MOTIONS
i. Rule:
1. D must file an Answer or Rule 12 Motion w/in 21 days of receiving the complaint.
a. D may ask the court for an extension…or may extend Answer deadline by filing a motion
ii. 1st pre-Answer Rule 12(b) Motion to Dismiss, which delays Answer to 14 days after denial motion, may raise:
1. Lack of PJ, improper venue, insufficient process or service [Rule 12(h)(1)] must be in the first pre-Answer motion, or, if no motion, in Answer (or amendment of right thereof); 
2. Failure to state a claim or failure to join Rule 19 necessary party [Rule 12(h)(2)] can raise in any pleading, on Motion for Judgment on the Pleadings, or at trial; OR
3. Lack SMJ: [Rule 12(h)(3)] can raise at any time.
iii. Other Motions:
1. Rule 12(c): Motion for Judgment on the Pleadings
a. Essentially the same as 12(b)(6) motion, but after the pleadings have been filed
2. Rule: 12(e): Motion for a More Definite Statement
a. must be filed before the responsive pleading — b/c if you can file a response then it’s not so vague is it?
b. must be given w/in 14 days after the court orders the more definite statement
c. if it’s so unclear that you can’t make an answer or assert any motions, then you don’t necessarily have to at the time…the court’s not going to hold you accountable for not filing motions that you couldn’t tell at the time that you needed to raise
3. Rule 12(g): Joining Motions – OMNIBUS MOTION RULE
a. If D hasn’t listed a claim/motion in its first substantive pleading, then it has waived right to raise the claim. USE ‘EM OR LOSE ‘EM:
i. Lack of PJ
ii. Improper Venue
iii. Insufficient Process (i.e., summons document incorrect)
iv. Insufficient Service of Process (Rule 4 or Mullane violation)
b. May be raised in subsequent pleadings:
i. Failure to State a Claim Upon Which Relief Can Be Granted 12(b)(6)
ii. Failure to join a necessary party 19
iii. Lack of SMJ 12(h)(3)
f. ANSWERS
i. Rule 8 – Minimum substantive requirements for Answer:
1. 8(b): admit, deny, or state lack of sufficient information to form a belief as to truth of each fact alleged in Complaint (failure to specifically deny = admit)
2. 8(c): list all R. 12(b) defenses unless already waived or asserted by prior R. 12 Motion
all (other) affirmative defenses
3. 8(a): any counterclaims or crossclaims
4. 38: if P did not ask, jury demand (or via written demand within 14 days)
ii. Fuentes v. Tucker (Cal. 1947): Ps are the parents of two boys killed in a car accident caused by D. Ps sue for wrongful death, and on the day of trial D amends complaint to admit liability. Still, the trial judge allowed evidence of D’s drunkenness and the fact that the boys had been thrown 80ft into evidence as the jury decided the size of the award. On appeal, D claims that the evidence should not have been let in b/c it was outside of the scope of the issues at trial—namely, the jury was only deciding on value of loss of life. Court finds that the evidence was allowed in erroneously b/c it fell outside the scope of the issues in the amended pleading. However, because the award was not unreasonable, the jury award will be allowed to stand.
iii. Zielinski v. Philadelphia Piers (E.D. Pa. 1956): P Zielinski was injured while driving a forklift when he collided with another forklift driven negligently by a driver whom he thought was an employee of D Philadelphia Piers. D knew early on that the driver was actually an employee of another company who had been leasing D’s forklift, but did not mention that fact in its answer to the original complaint. Nor did D’s attorney attempt to correct the record after false testimony was entered during at deposition of the driver. Instead, D offered a general objection which did not specifically object to an allegation that the driver was D’s agent. Thus, P did not have notice that they were potentially suing the wrong party. Court rules that it will give a jury instruction which says that the driver was an agent of D b/c D made an ineffective objection to it.
1. Note: There was subtext here btwn. D and its common insurance company w/ the driver’s real employer. Insurance company likely was hoping that the claim against the wrong D would fail and that P would then not be able to file against the proper D w/in the SoL.
iv. Ingraham v. US (5th Cir. 1987): P Ingraham and P Bonds sue D US for medical malpractice at an Air Force hospital. After the judgment is rendered, D files post-trial motions claiming that the awards are in excess of $500,000 and therefore in violation of a Texas statute capping malpractice awards. Court holds that this post-trial motion actually constitutes an affirmative defense and only served to surprise P b/c the statute was never mentioned at trial. Court finds that b/c the affirmative defenses were not raised at trial, the court must dismiss the motions and let the awards stand.
1. Identifying “Affirmative Defenses”: 
a. disfavored for policy reasons
b. better for D to prove (D has better access to evidence)
c. likely to cause unfair surprise, sandbagging, if D does not raise
d. extrinsic to elements of P’s cause of action
g. AMENDING PLEADINGS
i. Rules:
1. Rule 15(a): Before Trial
a.  Party may amend once as a matter of course, w/in 21 days of service; OR within 21 days after service of a responsive pleading or motion
i. Will allow parties to add in their Rule 12 (Use ‘em or lose ‘em) defenses
b. All other amendments require the leave of the court – should be allowed “when justice so requires”
i. Foman Rules: Court may not grant the Motion to Amend if there is:
1. Undue prejudice to the other party
2. Bad faith
3. Futility of amendment
4. Dilatory motive
5. Repeated failure to fix complaint
c. Parties must respond to the amendments w/in the original time allotted for response to the pleading OR within 14 days of amended pleading (whichever’s later).
2. Rule 15(b): During/After Trial
a. If parties introduce evidence as a basis for a new claim that wasn’t included in the original pleading, then P can move to amend their pleadings in the middle of trial.
i. Court will determine if the opposing party will be prejudiced by allowing in the new evidence.
ii. Court may grant a continuance to give parties the time 
b. If no objection, the lack of objection counts as implied consent to allowing in the evidence — and the claim will be allowed in – Objecting during trial is important!
3. Rule 15(d): Supplemental Pleadings
a. Court may allow the parties to file a pleading that addresses any incidents that happened after the complaint was first filed
i. E.g., in action for patent infringement, if D does something to infringe the patent midway through the trial, then court may allow supplemental pleading
4. Rule 16(b): Scheduling Order
a. Court must issue a scheduling order 90 days after service of complaint OR 60 days after D has appeared… “good cause”
b. Order limits the time allowed to join other parties, amend the pleadings, complete discovery and file motions.
i. Note that this is much more restrictive than the “when justice so requires” standard under Rule 15
5. Rule 16(e): Final Pretrial Conference
a. Court may schedule a final pretrial conference to formulate trial plan, for admission of evidence.
b. Both parties must be represented by at least one atty.
c. Once a conference has been ordered, court will only allow changes to the pleadings for “Manifest Injustice”
i. Again, a much more restrictive step than the Scheduling Order limits
ii. Foman v. Davis (U.S. 1962): P Daughter was promised by her father (decedent) that father would not write a will and P would get a share of her father’s estate if she cared for her dying mother. However, father ends up writing a will and D stepmother refuses to give up share to P. P sues. D Stepmother moves to dismiss the complaint b/c the oral agreement btwn P and her father was invalid under the Statute of Frauds. District Court grants the dismissal and then rejects P’s Motion to Amend, in which P is attempting to argue an alternative legal theory based on the same facts as the original complaint. SCOTUS refers to Rule 15(a) to find that the courts should’ve allowed the amendment to be included for reasons of justice b/c there was no finding of bad faith, threat of undue prejudice, or futility to allowing the amendment on the same facts.
iii. Relating Back
1. Rule: Rule 15(c): Relation back 
a. Amendment may “relate back” to the time of the original pleading, when: 
i. Allowed by statute; 
ii. Amendment asserts a claim “arises out of” the original pleading; OR 
iii. Amendment changes the parties
[image: ]
b. Rule 15(c) doesn’t apply when:
i. The SoL for the added claim hasn’t run yet
ii. When SoL for the added claim had already run at the time of filing 
c. Policy: Courts allow relation back b/c D should’ve been on notice that they could be accountable for all claims relating to the alleged facts from the time of filing.
2. Krupski v. Costa Concierge (U.S. 2010): P Krupski gets injured on a cruise ship that she thinks is operated by Costa Cruise, but is actually operated by D Costa Crociere. P files suit against Costa Cruise, which ultimately moves for Summary Judgment. In response to the motion, P moves to amend the original complaint to replace Costa Cruise with D Costa Crociere as D. Costa Crociere successfully moves to have the case dismissed b/c the amendment naming it as D cannot relate back. District Court finds that the amendment does not relate back because (1) P knew of D’s existence and so D didn’t have notice that P was had made a “mistake”; and (2) P’s undue delay in amending the complaint means that the amendment should not relate back. Sotomayor finds (1) that there was a mistake here even though P knew of the existence of D and the rule only says that what D knew about the liable party mattered; and (2) that P’s delay in moving for the amendment does not bear on whether the amendment relates back, only on whether the court should’ve awarded the amendment. Thus, the amendment can relate back.
a. Rule: When adding a new D, D must have been on notice during the 90 days after the original filing of the complaint—under Rule 4(m)—that they were actually the ones that were supposed to be sued, or that they could’ve been sued.
3. Barcume v. City of Flint (E.D. Mich. 1993): P Barcume is one of 13 female police officers bringing suit against D City of Flint for discriminatory hiring and promotion practices. In its first complaint, P brings 5 claims pertaining to hiring practices and the city’s Affirmative Action Program. A year into the case, P moves for an amended complaint and court allows it. In the second amended complaint, P makes additional claims, including the claim that D’s officers sexually harassed and discriminated against P. P argued that there was adequate notice that the claims would arise from the facts of the original complaint, while D argued that the claims were new and not based on any events mentioned specifically in the original complaint. Court sides w/ D and finds that while new legal theories are allowed if they are based on the same events as the original complaint, here there is “not an inkling” of factual basis for the claims made in the second amended complaint, so the court cannot allow the amended complaint to relate back and the claims must therefore fail b/c the statute has run.
a. Rule: Court will allow amendments to:
i. Amplify or add details in support of the underlying claim
ii. Add new claims based on existing events
iii. *NOT* for new legal theories based on new facts
h. RULE 11 – SANCTIONS FOR MISREPRESENTATIONS
i. Rules: 
1. Rule 11(a): Signature is attestation that P is in compliance w/ 11(b)
2. Rule 11(b): When signing and submitting papers, need good faith, reasonable belief that:
a. papers are not being submitted for improper purpose
b. that claims are supported by existing law
c. factual contentions have evidentiary support
d. denials have evidentiary support
3. Rule 11(c)(2): Motion for sanctions
a. In order to have parties resolve problems, motion must first be filed w/ opposing counsel. Filing party will wait 21 days for a response, then hearing none file w/ court.
4. Rule 11(c): Sanctions
a. Court may order attorneys fees to be paid by the sanctioned party
b. Court may issue reprimand which is damaging to professional reputation, court could strike the paper from the record, refer atty to bar counsel for disbarment
c. Client will not be held liable for false legal arguments made by their atty…though may be held liable for false factual statements
5. Standard of Review: 
a. Trial court has broad discretion to decide what the penalty will be, and the court will only overturn on appeal if it seems like an abuse of power
ii. Business Guides v. Chromatic (U.S. 1991): P filed a TRO against a competitor for allegedly copying its trade directory, which included 10 false directory listings (seeds) as a security measure. Law clerk asked P to verify the seeds and P withdrew 3 of the seeds from the complaint. Law clerk then looked into the facts on her own and discovered that 9/10 of the seeds were inaccurate. Court orders orders sanctions against P (client) for failing to conduct proper prefiling inquiry. Court was further angered b/c the TRO was issued under seal, meaning that opposing party didn’t have a chance to refute.
iii. Kramer v. Grant County (7th Cir. 1990): Lawton is the attorney for P Kraemer who sought to bring a conspiracy case against D Grant County, but lost on Summary Judgment. Upon D’s request, District Court issues a penalty against D for brining a frivolous claim when he should have known that the allegations were unfounded. On appeal, court finds that D did make "reasonably inquiry under the circumstances” into his client’s case by hiring a private investigator to look into the matter. However, b/c P was alleging a conspiracy case and b/c Ds were uncooperative, it was difficult for the attorney to get any information.
iv. Frantz v. US Powerlifting Federation (7th Cir. 1987): P Frantz was a weightlifter that sued D US Powerlifting and its president D Cotter for trying to monopolize the industry. The claims are dismissed for failure to state a claim. Trial court says that D Cotter is able to collect atty fees b/c P didn’t do reasonable research. However, when D Cotter’s fees are calculated and presented to the court the number is too high, so the court vacates its order. Trial court denies D USPF any atty fees b/c it says P adequately listed the facts in the complaint. On appeal, Court says that the high atty fees are not a justifiable reason to vacate the Rule 11 sanction against P, and orders the lower court to recheck the calculations on the atty fees. Court also says that D USPF may be able to collect atty fees if it turns out under Rule 11 that P made factual claims that it knew were untrue.

V. JOINDERS
a. Policy Rationale
i. More efficient to hear claims against related parties or relating to the same incidents together, rather than in a piecemeal way
ii. If the cases end up being too complicated or prejudicial, then court always reserves the right to split it up (Rule 42b)
b. Joinder of Claims, Counterclaims
i. Rules
1. First, must have *SMJ
a. Though in most cases Supplemental SMJ will be met if the Compulsory Counterclaim requirements are met, need to check for it as a formality.
2. Rule 18: Joinder of Claims
a. Party asserting a claim, counterclaim, crossclaim may join as many claims as it has against the opposing party.
i. *has – actually knows about or could’ve known about through reasonable investigation
3. Rule 13(a): COMPULSORY COUNTERCLAIMS
a. MUST assert counterclaim arising from same transaction or occurrence (logical relationship test) UNLESS:
i. Claim does not yet exist when pleading served, OR
ii. Claim requires unobtainable new parties, OR
iii. Claim is pending elsewhere when case filed, OR
iv. Suit was in rem & pleader is asserting no counterclaims.
b. Must file or forever hold your peace.
c. Note that generally the test for a compulsory counterclaim is equivalent to the test for Supplemental SMJ, though Supplement SMJ is more broad.
4. Rule 13(b): PERMISSIVE COUNTERCLAIMS
a. May assert any counterclaim you have against opponent, but not going to be precluded if you don’t bring it upon the instant facts
b. Must come w/in Supplemental SMJ
5. Rule 13(e): Maturing After Pleading
a. Court may permit party to file a supplemental pleading asserting a counterclaim that matured OR was acquired after the serving on an earlier pleading.
6. First-Filed Rule
a. The first party to file will enjoin the other from filing in another venue.
ii. When you’re the P, which Rules must you follow when filing an answer to the counterclaim?
1. Rule 12 Use ‘em or lose ‘ems
a. But you wouldn’t have a claim for lack of PJ, service, process, or improper venue
2. Rule 8b — admissions and denials
3. Rule 8c — affirmative defenses
4. Rule 9 — Mistake/Fraud must be stated w/ particularity
5. Rule 5 — service for other pleadings, not the initial complaint (rule 4)
6. Rule 11 — all alleged facts must be true
7. Rule 10 — form must meet standards
8. Rule 15 – Amending the Pleadings
iii. Appletree v. Casati (D.Conn. 1983): P Appletree got into a dispute with D Officer Casati of the Hartford PD, and D ended up getting an arrest warrant for interference with police activity from the courts based, allegedly, on false information. P files a lawsuit against D for unconstitutional and tortious abuse of police power, and D files a counterclaim for libel and slander. P moves to dismiss b/c the court lacks jxn over the libel-slander claim. Court finds that b/c the claim and counterclaim both arise from the same occurrence, there is a “logical relationship” between the two and the court can therefore claim supplemental jxn over the counterclaim. Truth or falsehood of the claim are at the center of both claim and counterclaim.
1. Note: Adjudication of the defamation claim is contingent on the truth of the underlying wrongful arrest/abuse of power claim…therefore, a sufficient “logical relationship.”
iv. Hart v. Clayton-Parker (D. Ariz. 1994): P Hart owed money on a JC Penney credit card, which the store had turned over to D Clayton-Parker for collection. P files a claim for abusive collection practices under the Fair Debt Collection Practices Act, and D files a counterclaim to collect on the underlying debt. P challenges the counterclaim, saying that court lacks Supplemental SMJ b/c the underlying debt is not based on the same facts as the original claim (i.e., the collection practices) and that there is no compulsory counterclaim. Court finds that generally the case law does not show that claims for violation of the FDCPA does not extend to counterclaims for the underlying debt. The counterclaim’s connection to the underlying claim must be “so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit,” and here the counterclaim actually arises from a different set of facts.
1. Note: The main claim is based on whether debt was owed under a contract. The counterclaim is based on whether the debt collection practices violated federal law.
v. D’Jamoos v. Griffith (E.D.N.Y. 2005): P D’Jamoos sues D Griffith for legal malpractice and loses on Summary Judgment. D files a counterclaim to collect legal fees. P then (1) files a Motion to Dismiss for Lack of SMJ; and (2) Motion to Certify the summary judgment claim while the counterclaim is still pending. Court finds for the the first issue, that the legal fee counterclaim is a compulsory counterclaim b/c both the counterclaim and the legal claim arise out of the attorney’s performance. For the second issue, the court says that it will not certify the main claim while the counterclaim is pending b/c the two issues are sufficiently connected, to split them could cause inefficiency and P would not be prejudiced by having to wait until the counterclaim is resolved to bring their appeal.
1. Note: Both the main claim and counterclaim arise out of the attorney’s performance and therefore have the sufficient logical relationship.
c. Joinder of Claims, Crossclaims
i. Rules:
1. Rule 13(g): Crossclaim Against a Co-Party
a. May bring claims that are brought against a co-party based on the same t or o, OR if the claim relates to property
b. First crossclaim is not compulsory,
c. BUT Once a crossclaim is filed, then the served party must add related crossclaims to avoid claim preclusion — all the rules for a counterclaim now apply to them as the target of the crossclaim.
2. Rule 13(h): Joining Additional Parties
a. A crossclaim may join additional parties, if Rule 20 allows joinder
b. Any new parties must be served properly under Rule 4
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d. Joinder of Parties
i. Definitions:
1. Intervention — someone wants to join the case and pleads in, often public interest orgs
2. Class Actions — Representatives of class represent class members, usually as Ps (R 23)
3. Interpleader —P gives information to court asks them to figure out how to adjudicate
4. Impleader — Current party brings in new party on claim of derivative liability (Rule 14)
ii. Rules
1. Rule 20: PERMISSIVE JOINDER OF PARTIES
a. Parties may choose to join in one action as PLAINTIFFS if: 
i. They assert rights arising from same transaction or occurrence or series & 
ii. Any question of law or fact common to all Ps will arise in the action. 
b. Plaintiff(s) may choose to join various DEFENDANTS in one action if: 
i. Claims against Ds arise from same transaction or occurrence or series & 
ii. Any question of law or fact common to all Ds will arise in the action. 
2. Rule 19: REQUIRED JOINDER OF PARTIES
a. If someone would otherwise be prejudiced by not being joined
b. E.g., 2 spouses owned a piece of land, so both spouses are likely to be deemed Required Joint Parties
c. Joint tortfeasors are not REQUIRED to be joined to the suit
3. Rule 42: Consolidation & Separation
a. Court has wide discretion to separate and join claims.
b. P will have the initial choice of who to sue, but court will then have discretion under the principles of efficiency and fairness.
iii. Mosley v. GM (8th Cir. 1974): P Mosley and 9 others bring suit against D GM and its various divisions for Title VII Civil Rights Violations. Finding the cases too complicated, District Court separates the case into 10 different C/As, and says that each party must sue independently and can, if they want, assert their rights as the leader of a class. On appeal, the court finds that the separation was an error b/c the claims for the individuals here (1) arise out of the same transaction or occurrence b/c they arose out of a corporation-wide discriminatory policy; and (2) all Ps shared a question of law/fact in common b/c they all suffered b/c of the discriminatory policy.
iv. Temple v. Synthes Corp. (U.S. 1990): P Temple underwent surgery in which a back plate manufactured by D Synthes came loose in his back. P brought a suit against D Synthes based on Diversity SMJ in federal court, and a tort suit against the doctor and hospital in state court. D. Ct. orders P to add the doctor and hospital pursuant to Rule 19, but P refuses to do so and the case is dismissed. SCOTUS rules that b/c P’s claim didn’t meet the requirements of Rule 19(a), there was no requirement that they join the other parties.
1. Rule: Joint tortfeasors are not necessary parties.
e. Impleader
i. Rule
1. Rule 14 -- Impleader
a. A party may bring a claim against a 3rd-party who “is or may be liable” derivatively for whatever the 1st party owes in the action (i.e., for contribution, breach of warranty, indemnity, subrogation). Common cases:
i. Contribution (joint-tortfeasors);
ii. Indemnity (contractual liability) OR Indemnity (employer must indemnify employees for the torts they commit during their job);
iii. Products liability (you sue up the chain of distribution); or Breach of Warranty 
b. Not compulsory, so may be brought as separate action. 
c. Must serve a new 3rd-party-Complaint, per Rule 4. 
d. If party claiming it isn’t liable & another party is solely liable, then NOT a R.14 claim (Toberman) 
2. Rule 4(k)(1)(b): Bulge Rule
a. Parties joined under Rule 14 or 19 must be served within 100 miles of where summons is issued
ii. Toberman v. Copas (M.D. Pa. 1992): P Toberman files a lawsuit against D Menendez and other drivers for injuries caused in a multi-car accident. D inter pleads two other parties, claiming that they are directly liable for P’s injuries, should the court find D liable. Court finds that the interpleader is invalid b/c it attempts to hold the third-party Ds directly liable for P’s injuries, rather than liable through secondary liability. Therefore, D cannot interplead the other parties.
iii. [bookmark: _GoBack]US v. Joe Grasso & Son (5th Cir. 1967): P Joe Grasso&Son sues the D US Govt for a refund on employment taxes, claiming that the shrimp fisherman purported to be in its employ actually weren’t on P’s payroll. D files a third-party complaint, claiming that if P wasn’t found to be the true employer, then the boat captains (the third-party D) must then be liable to pay the employment taxes. Court finds that b/c it is possible that the fishermen were neither under the employ of D nor the boat captains, the third-party claim is unrelated to the main claim and therefore the third-party cannot be brought in an impleader.
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a. Historical Background: The Swift Doctrine (Pre-Erie)
i. Federal Common Law – on Common Law Questions with no state statute
ii. State Law – on Substantive Questions related to written state statutes 
b. ERIE DOCTRINE
i. General Rule: Where there are 2 potential choices of law,
1. FEDERAL LAW covers PROCEDURAL ISSUES (govern action related to litigation)
2. STATE LAW covers SUBSTANTIVE ISSUES (behavior unrelated to litigation, out in the real world)
ii. What law applies to claims created by FEDERAL CODIFIED LAW? 
1. Substantive federal law
2. If federal statute, Constitution, or FRCP do not cover issue, federal courts use interstitial lawmaking (filling gaps in codified law). 
a. State courts must follow substantive federal law established by federal courts.
iii. For STATE CODIFIED/COMMON LAW 
1. Substantive state law, unless violates federal law (Supremacy Clause)
a. E.g., state law in the Mullane cases was actually contrary to Rule 4
2. State courts use “interstitial lawmaking” to fill gaps in codified state law and develop state common law
iv. If a NEW QUESTION of state law:
1. Federal courts could try to answer de novo
2. Federal courts could certify the question back to the state supreme courts
3. Use 1367(c) to dismiss the case to state court entirely
c. Defining “procedural law”
i. YORK RULE (old test): Viewed from mid-litigation, if rule could be “outcome determinative,” then it is substantive.   
ii. HANNA RULE – The Rules of Decision Act (RDA) & Erie, which interpreted the RDA, do not apply to a Federal Rule that complies w/ Rules Enabling Act (REA), because a Federal Rule that complies w/ REA is an Act of Congress, & the RDA & Erie do not apply to Acts of Congress. Thus, Federal Rule that complies with REA applies in all cases in fed court.
1. Hanna v. Plumer (U.S. 1965): P Hanna (OH) sues D Plumer (executor for decedent from MA) in MA for an accident that occurred in SC. P serves D by leaving the complaint at D’s residence, in compliance w/ Rule 4. However, D files Motion to Dismiss for Improper Service, claiming that P was required to follow MA law on service of process. Court finds that b/c Service of Process is a procedural rule and b/c it would have very minor impact on the outcome of the case, that P acted properly by serving pursuant to federal rule 4. Court rejects the analysis from York that the state law must be followed anytime the choice of state or federal law would lead to a difference in the outcome of a case, b/c that rule would be too broad, and that the federal authority to govern rules used in the federal courts does not contravene the Constitution (as read in Erie) or the Rule Enabling Act.
iii. HANNA Two-Step Test:
1. Is there an applicable Federal Rule? Or it there a judge-made rule?
2. If there is a judge rule, does the rule appear ex ante to alter the outcome of the case, and would it encourage forum-shopping between the federal and state courts w/in the same state? (Apply the Hanna Factors)
[image: ../../../Desktop/Screen%20Shot%202016-04-15%20at%2011.26.44%20PM.pn]
iv. SHADY GROVE: Count your votes!
1. Shady Grove Orthopedic, PA v. Allstate (U.S. 2010): P Shady Grove sues D Allstate for statutory damages for unpaid interest by D on behalf of a woman hurt in a car accident who sought treatment with P. P attempts to bring their $500 claim as a representative of a class of medical professionals unpaid by D Allstate, pursuant to Rule 23. However, lower courts find that a NY statute barring class actions for statutory damage claims means that P cannot bring their claim. Decisions:
2. SCALIA & STEVENS
a. Does a Federal Rule cover the issue?  Both say R. 23 does.    
b. If yes, then does the Rule pass REA test (shall not abridge, modify rights)?  They apply different REA tests:
i. SCALIA REA TEST (4 judges)
1. Is the Rule arguably procedural?  
2. Is the FEDERAL RULE “rationally capable of classification” as procedure?
ii. STEVENS REA TEST (1 judge)
1. Is the Rule arguably procedural?
2. Is the STATE’s “arguably procedural rule” bound up with the substantive rights of the party?
a. Substantive = 	bound up with substantive state right, defines scope of state right or remedy
b. Procedural = 	applies in ALL cases in state court. located in civil procedure code, etc.
3. GINSBURG (4 judges)
a. Apply Federal Rule if conflict between Rule & important state policies is unavoidable AND Erie balancing test favors Rule; 
b. Apply State Law if conflict is avoidable AND Erie balancing test favors state law.
d. Which State’s law to apply?
i. Analysis:
1. Decide whether federal or state law applies to issue.  
2. If state law applies, use law of state where federal court located (state A) (Erie).  
3. If state where federal court located (state A) applies law of another state (state B), apply state B’s law just as state courts in state A would do (Klaxon).  
4. Typical conflicts rules include: 
a. Use law of state with most significant relationship to controversy.
b. If tort action, then follow law of state where tort “occurred”.
c. If K action, then follow choice of law provision, or law of state where K “formed”.
5. Apply law of state where court located (State A) to determine where tort “occurred” or where K “formed.” (Depending on state choice of law rules.)

VII. DISCOVERY
a. Rule 26 – Scope & Limits of Discovery
i. Scope: 
1. Relevant to any claim or defense (as defined by the pleadings), or, by court order, relevant to subject matter of suit
2. Need not be admissible if reasonably calculated to lead to discovery of admissible evidence
ii. Limit:
1. No privileged matter or work product unless exception applies
2. Courts must limit Quantity/Quality of Discovery if:
a. Unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or less expensive source
b. Party has already had ample opportunity to get the discovery
c. Burden or expense outweighs likely benefit, considering stakes
iii. Need court order or consent of parties for:
1. > 10 depositions per side OR > one 7-hour day per deponent
2. > 25 interrogatories by each party on each party
3. Any formal discovery prior to Rule 26(f) Discovery Planning Conference
b. Discovery Regulation
i. Attorney Responsibilities:
1. Attorney certifies on good faith belief after reasonable inquiry that request is: 
a. Consistent with Rules & law (or nonfrivolous argument to change law) &
b. Not for improper purpose (harassment, delay, or needless increase in costs)
2. Attorney certifies on good faith belief after reasonable inquiry that response is: 
a. Complete & correct at time made
3. Duty to Supplement/Amend: if learn response is materially incomplete/incorrect
ii. Court Orders:
1. Motion to Compel, for Protective Order, or for Sanctions: 
a. Must try to work it out with opponent first
b. If lose, must usually pay other side’s fees & expenses
2. Protective Orders
a. To protect from embarrassment, oppression, undue burden or expense, court can limit or shift costs of discovery must make the motion for protective order (cannot just fail to answer)
3. Order to Compel:	
a. Court can compel discovery responses 
4. Sanctions:	
a. For evasive, incomplete or lack of response, failure to supplement, etc.
c. Protections & Privileges
i. Attorney-Client Privilege
1. Almost absolute, but must be careful not to waive it.
2. Protected Information:
a. communication (only applies to communication, not facts) 
i. “what did you observe” — as a fact, would need to disclose if asked
ii. “what did you tell your attorney that you observed” — as a communication w/ attorney, would NOT need to disclose  
b. between client (or potential client) & lawyer (or lawyer’s representative)
c. without presence of others
i. If a third-party finds out about it, then the privilege may be waived
ii. “What did you discuss with your atty in the frozen food aisle?” — you’ve got to answer b/c in public
d. for purpose of obtaining legal advice
i. NOT for client to commit a crime or tort
ii. Attorney-Client Privilege for Corporations:
1. Protected Information:	
a. Communication
b. Between lawyer for corporation & employee
c. Without presence of others
d. For purpose of giving legal advice to the corporation AND 
i. Necessary for the attorney to give legal advice to the corporation
ii. About information within the scope of the employee’s employment
iii. Understood by employee to be for purpose of legal advice to the corporation
iv. Understood by employee to be confidential
2. Upjohn v. United States (U.S. 1981): D Upjohn is a multinational pharmaceutical company, which finds out from an independent audit that some of its oversees officials may have been engaged in illegal bribery. D begins an internal investigation, sending questionnaires to its employees regarding illegal activity. D submits a voluntary report to the SEC and P IRS. P issues a subpoena for the internal questionnaires, but D refuses to hand them over citing attorney-client privilege. Reversing the lower court, SCOTUS finds that a corporation's internal investigations are generally going to be protected under attorney client privilege, unless the opposing can show “necessity” for the information to be released (e.g., the info is otherwise impossible to recover.) Here, the court remands for finding on the necessity of the release of the internal investigation information.
iii. Work Product Protection
1. Types of Work Product
a. Opinion Work Product
i. Impressions, opinions, or theories of attorney 
ii. Probably never discoverable in case for which w.p. was created
iii. Case-by-case determination whether protection is overcome in subsequent litigation where opinions in w.p. are at issue
b. Ordinary Work Product
i. other material prepared in anticipation of litigation 
ii. Only discoverable if demonstrate:
1. Substantial need & 
2. Undue hardship to obtain by other means.
c. Witness Statement Exception
i. Any person may obtain own written, adopted, recorded or transcribed statement;
ii. Witnesses can always ask for transcripts of their own statements.
2. Hickman v. Taylor (U.S. 1947): P Hickman is the executor of the estate of a RR worker who died when D Taylor’s tugboat sank while transporting trains. After a public hearing with the survivors of the accident, D’s atty ended up taking individual statements with the survivors. P files interrogatories during discovery demanding the release of statements that D’s atty took, arguing that they are not privileged under Rule 26 and therefore should be released. Court finds that b/c the info constitutes “attorney work product,” which reflects the mental impressions and potential theories of D’s case, the court cannot demand their release in the Discovery process without some compelling showing by P that it would restrict access to that info. Moreover, P had access to the same witnesses and was not arguing that the information was unique, just that they wanted to make sure they hadn’t missed anything – so no undue hardship or substantial need.
a. Unequal resources not a basis for undue hardship.
iv. Exceptions to Privileges / Waived:
1. 3rd party given access to communication or product, 
2. Relationship between attorney & client put at issue (e.g., client suing attorney for malpractice)
3. Necessary to protect 3rd parties from danger (child & elder abuse), OR
4. Necessary to prevent fraud upon court/perjury

VIII. DISPOSITIONS
a. Overview:
i. Default Judgment – For failure to defend case, or as a sanction
ii. Voluntary Dismissal – Usually by consent (settlement)
iii. Involuntary Dismissal – For failure to pursue case, or as sanction, or for failure to state claim, lack SMJ or PJ, improper venue, improper process or service
iv. Judgment on the Pleadings – For failure to state claim or defense
v. Summary Judgment (SJ) – Considering matters outside of pleadings, no genuine dispute of material fact
vi. Judgment as a Matter of Law (JMOL) – based on evidence admitted at trial, no reasonable jury could find for nonmovant, (directed verdict/JNOV)
vii. Jury Verdict or Judicial Findings of Fact & Conclusions of Law
b. Failure to State a Claim 12(b)(6) – See the Twiqbal Standard
c. [image: ../../../Desktop/Screen%20Shot%202016-04-16%20at%2010.48.44%20PM.pn]SUMMARY JUDGEMENT
i. Rule 56 – Go beyond pleadings to assess whether have enough evidence to support facts.
1. RULE: Moving party must…
a. Point out GAPS in the other sides argument; OR
b. PRESENT EVIDENCE to negate the other side
2. Standard: no genuine dispute of material fact & so movant is entitled to judgment as a matter of law (same as JMOL)
a. Material fact: Essential to an element of claim or defense 
b. Genuine dispute: Actual (objective) & good faith (subjective) controversy; dispute reasonable jury could resolve in favor of nonmovant
c. Court takes facts not genuinely disputed & applies law to them.
3. Court looks at:
a. Depositions; Interrogatory answers; Admissions, & Affidavits (can attach documents)
b. Affidavits:
i. Must be on personal knowledge & show competent to testify  
ii. Must set out facts that would be admissible in evidence
iii. Can explain why need more time or discovery to get evidence 
4. Burdens:
a. Burden of Pleading
i. What must go in pleading:		 
1. Rule 8 plausibility pleading or Rule 9 heightened pleading (more specifics) 
ii. Who must put it in pleading:	
1. P for claims & affirmative defenses to counterclaims
2. D for counterclaims & affirmative defenses to claims 
b. Burden of Production – MSJ, JMOL
i. What evidence must be produced at this stage of litigation:
1. Movant without burden of proof must show nonmovant cannot prove element of claim/defense, either 
a. Through evidence negating an element 	or 
b. By pointing to absence of record evidence (Celotex)
2. Nonmovant with burden proof must show evidence from which a reasonable jury must find for it (Liberty Lobby)
ii.  Who must come forward at any given stage with evidence:
1. At SJ stage, movant has 1st burden to make its showing
2. Then burden shifts to nonmovant to produce its evidence   
c. Burden of Proof (Persuasion)
i. What must be shown at trial:  proof required to persuade factfinder of claim, damages, or defense (most civil cases, preponderance).
ii. Who bears burden: usually follows burden of pleading 
ii. *Celotex Corp. v. Catrett (U.S. 1986): P Catrett (wife of decedent) sues D Catrett and 12 other asbestos manufacturers/distributors for the death of her husband. D makes Motion for Summary Judgment, claiming that there is no showing of proximate cause. District Court grants Summary Judgment, and Appellate Court reverses, finding that D did not provide sufficient evidence, in the form of affidavits, in support of the motion. On appeal, SCOTUS finds that moving party is not required to provide additional evidence or affidavits, but simply to show the court that P has failed to meet its Burden of Proof on the existing pleadings. SCOTUS says that court erred in requiring that additional evidence, and remands for finding of fact.
iii. *Anderson v. Liberty Lobby (U.S. 1986): In deciding to grant motion, judges must ask: whether the evidence presents a sufficient disagreement to require submissions to a jury, or whether it is so one-sided that one party must prevail as a matter of law. The determination of whether the case should be submitted to a jury must be guided by the substantive evidentiary standards that apply to a case. (e.g., Preponderance of the Evidence)
iv. Matsushita (U.S. 1986): To entertain/decide on Motion for SJ, the fact-finder must know the underlying elements of the claim at issue. E.g., if you are the movant, you need to decide which 
elements of the issue at hand you’d like to challenge.
v. Scott v. Harris (U.S. 2007): P Harris was speeding on a suburban highway and ended up leading police on a high-speed chase. D Officer Scott used a bumper to nudge P’s car off the road, and P ended up being gravely injured and a quadriplegic. P sues for unreasonable seizure under the 4th Amendment, and D files Motion for Summary Judgment claiming qualified immunity. Scalia finds that there are two questions (1) was P driving recklessly and (2) did D use unreasonable force to stop P? For the first question, Scalia says that while the court must view the facts in the light most favorable to P, the videotape of the chase makes it such that no reasonable jury could find for P and therefore there is no actual dispute of fact. For the second question, court finds that D did act reasonably based on a balancing test btwn. public safety and potential harm to D. Therefore, Scalia would grant Motion for Summary Judgment.
1. STEVENS: There can be a genuine dispute of material fact here, and granting SJ would deprive P of having his case heard before a jury.
vi. Tolan v. Cotton (U.S. 2014): P Tolan was driving his parents’ SUV when he was stopped by D Officer Cotton. D had incorrectly plugged P’s car’s license plates into the system and believed that the car was stolen. D follows P to his home and orders him out of the car. In the meantime, P’s parents come out of the home and try to explain to D that the car belongs to them. D tells the mother to back away, and when she doesn’t listen P allegedly yelled at D. D claims he was being physically threatened and therefore shot D, badly injuring him. D sues for unreasonable use of force. Trial court and Appeals court find that D was eligible for Summary Judgment b/c he enjoyed qualified immunity as a police officer and b/c he did not abridge any rights b/c he was using reasonable force in the given situation. SCOTUS, however, rules that the lower courts erred in granting Summary Judgment b/c courts believed only the facts as presented by D, the moving party. SCOTUS finds that there were multiple facts for which there was a genuine dispute and that courts must believe the nonmoving party’s facts when deciding on Summary Judgment.
d. JUDGEMENT AS A MATTER OF LAW (JMOL)
i. RULE 50
1. Motion for JMOL
a. Party can file for Motion after one party is fully heard on an issue AND before the case is sent to the jury
2. Renewed JMOL motion: 	
a. AFTER the jury verdict, if party had filed earlier Motion for JMOL and was rejected, may file a renewed motion
3. When can you file motion?
a. JMOL motion at close P’s case-in-chief tests whether P met burden of producing sufficient evidence for reasonable jury to find for P on each element of P’s claim.
b. JMOL motion at close D’s case-in-chief tests same for affirmative defenses.
c. JMOL motion at close of evidence & renewed JMOL motion: taking all reasonable inferences from evidence at trial in favor of nonmovant, no reasonable juror could find for nonmovant.
4. Standard for JMOL:
a. Same as for SJ, but there may be fewer reasonable inferences that can be drawn from live testimony than could have been drawn from the same testimony in writing.
b. Include uncontradicted, unimpeached witnesses 
ii. Galloway v. US (U.S. 1943): P Galloway was a soldier in the Army, Navy and then the Army again. P’s wife sues the D US Govt for damages associated with P’s service during WWI. P presents testimony from a friend who said that he acted strangely after coming back from the war, and colonels who said that P displayed symptoms of depression. SCOTUS finds that the evidence presented here was based on pure speculation rather than probative evidence, and therefore D didn’t meet the burden of production to show that P had been continuously insane for the period alleged. B/c the evidence was speculative, the SCOTUS AFFIRMS the District Court’s motion for Directed Verdict.
iii. Reeves v. Sanderson Plumbing (U.S. 2000): P Reeves sues D Sanderson Plumbing for firing him b/c of his age, violating the ADEA. P presents makes a prima facie case for age discrimination, but D presents evidence to support a claim that P was fired for nondiscriminatory reasons. P presents sufficient evidence to refute the claim. At trial, jury finds for P. 5th Cir. reverses. However, SCOTUS finds that b/c P made the prima facie case and properly refuted D’s claims as pretext, a jury could have reasonably found that P was liable.
1. P may meet burden by making their prima facie case and then refuting all defenses from the other side.
iv. Reid v. San Pedro RR (1911): P Reid sues D San Pedro RR for the value of a heifer that was hit by one of D’s trains. The evidence presented showed that P’s private fence had been left open and D’s fence was in disrepair. Jury returned a verdict for P, but court orders a JNOV, claiming that there was no way for P to establish with a preponderance of the evidence that the cow got on the tracks through D’s fence rather than P’s gate.
e. TRIAL
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i. JURY TRIAL
1. Rule 38 – Right to a Jury
a. Right to Demand
i. Must be in a pleading or within 14 days of last pleading directed to issue. But is waivable.
ii. Cannot withdraw demand without consent of other parties.
iii. BOTH parties have the right to demand jury trial
b. Selection
i. Questionnaire followed by voir dire performed by Court &/or counsel.
ii. Unlimited challenges for cause; at least 3 peremptories per side by statute
iii. In assembling pool & exercising challenges, race or sex discrimination is unconstitutional (Batson v. KY, 1986)
c. Instructions
i. Must be given to counsel prior to closing argument.
ii. Must object so Court has opportunity to cure before case goes to jury.
d. Verdict
i. Minimum of 6 jurors Constitutional Due Process requirement.
ii. Federal Rules permit 6 to 12 with no alternates (so start with more than 6).
iii. Federal Rules require unanimity, unless parties consent to non-unanimous.
e. Decisions
i. Unanimity is not constitutionally required — but is required in the federal system (not in CA court though)
2. When does 7th Amend. Right apply?
a. Even if no Constitutional right, Congress can give statutory right to jury trial.
b. Decide by issue, not by case (some issues & relief go to jury, some to judge).
c. CURTIS TEST for whether Constitutional right to a jury:
i. If cause of action existed prior to 1791 & was in law courts, have jury right.
ii. As to causes of action not existing prior to 1791, decide using factors:
1. by analogy to matters tried prior to 1791 in law courts and 
2. by reference to type of relief:
3. Typically damages cases are legal, thus jury right applies, but:
a. Restitution is equitable, awarded by Judge
b. Some causes of action existing in 1791 without $ relief were at law
c. Jury decides whether to impose civil penalty but judge decides amount
3. Curtis v. Loether (U.S. 1974): P is a black woman who is denied rental of an apartment building owned by D landlord. P sues for damages b/c of a violation of §812 of the Civil Rights Act on Fair Housing. D makes a demand for jury trial as a 7th Amend right, but the District Court denies the request. SCOTUS finds that b/c violation of §812 of the Civil Rights Act is a tort which traditionally sounds in law (rather than equity) and b/c the remedy sought is damages (a legal remedy), the courts should be required to provide a jury trial under the 7th Amendment. Two part test: (1) Was the CoA traditionally heard in courts of Law prior to 1791?; (2) Is the COA based on a statute that did not exist pre-1791? 
ii. JURY VERDICT
1. Types of Verdicts
a. General Verdict
b. General Verdict + Interrogatories
i. If the answers are consistent but irreconcilably conflict with the verdict, Court must:        
1. (a) send case back to the jury, (b) grant a new trial, or (c) enter judgment based on the answers.
ii. If the answers are inconsistent & some irreconcilably conflict with verdict, Court must:        
1. (a) send case back to the jury, or (b) grant a new trial.
c. Special Verdict (Interrogatories only)
i. If the answers are inconsistent, Court must:
1. (a) send case back to the jury, (b) grant a new trial, or (c) eliminate inconsistent answers & enter judgment based on the remaining answers.
2. Gallick v. Baltimore & Ohio RR (U.S. 1963): P Gallick is an employee for D Baltimore & Ohio RR. D failed to clean-up a pond on its property that was filled with dead rats and insects. P gets bitten by an insect and the bite gets infected to the point that P’s legs need to be amputated. P sues for damages. Under Ohio law, the court can only order special verdict from the jury — not a general verdict. At trial, when the jury returned their verdict, there was an inconsistency between two answers: Q16 (was there a negligent act?) and Q20 (was the harm foreseeable?) While the OH Ct. App. found that the case must be returned to the jury to remedy the inconsistency, SCOTUS found here that the court has the responsibility to harmonize seemingly inconsistent jury answers. Court finds here that jury probably meant to say that while it was foreseeable that the filthy pond would lead to P getting bitten, the extent of P’s injuries would not have been so foreseeable. However, under the Eggshell Plaintiff rule, P can recover as a matter of law.
iii. MOTION FOR NEW TRIAL
1. Rule 59
a. Standard: Substantial justice requires a new trial, meaning error is likely to prejudice moving party plus:
i. Verdict or damage award is contrary to clear weight of evidence (unlike JMOL, Court can weigh credibility) or
ii. Errors in trial process: 	
1. Admission improper evidence over movant’s objection,
2. Jury, witness, or opposing counsel misconduct, 
3. Prejudicial happenstance, or
4. Improper instruction to which movant timely objected.
2. Sanders-El v. Wencewicz (8th Cir.1993): P Sanders-El was pulled over by D Officer Wencewicz, and was arrested on an outstanding warrant. P ends up filing suit under §1983 for use of excessive force. During trial, D’s counsel unrolls a long piece of paper implying that P has a long criminal record, in contravention with the judge’s order at conference that P’s prior arrest and probation record would not be admissible. Jury finds of D. On appeal, 8th Cir. finds that (1) P’s conduct greatly prejudiced the jury and (2) that the trial judge abused her discretion in rejecting the motion for mistrial.
f. APPEALS
i. Rule:
1. Must FILE WITHIN 30 DAYS
a. Exception for Motion to Quash Summons in CA — 10 DAYS!
2. Appeal will only review the record
a. Court will only look at what the parties or the judge has entered into the record, and no additional evidence not on record
3. Will only review when:
a. Errors revealed by the record
b. to which a timely objection was made in the trial court & 
c. which materially affected the outcome (Rule 61, Harmless error rule)
4. Usually can only appeal from a final judgment, except:
a. Preliminary relief
b. Class certification &
c. By permission of appellate court
ii. Standard of Review
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1. DE NOVO — Purely legal
a. Meaning: No deference, as if the court is looking at the case for the first time
b. When applies: legal issues, reviewing court is in the same position as trial court
c. Examples: whether x is plausible (Rule 12b — Failure to state a claim); R 56 (SJ) & 50 (JMOL) motions; Erie; preclusion
2. ABUSE OF DISCRETION — Mixture of fact and law
a. Meaning: Defer to the trial court’s decision
b. When applies: case management issues; applications of law to fact such as evidentiary issues
c. Examples: Rule 11 sanctions; Rule 15 prejudice determination; venue transfers; evidentiary rulings; Rule 59 new trial motions
3. CLEAR ERROR — Purely factual
a. Meaning: VERY DEFERENTIAL, only if a definite and firm conviction that the trial court erred
b. When applies: issues of fact: trial court observes witness demeanor, etc., & appellate court does not
c. Examples: findings of fact
4. PLAIN ERROR (beyond harmless error) — where no objection made
a. Meaning: only when there is a “manifest miscarriage of justice"
b. When applies: when no objection was made in the court
c. Examples: anytime no objection is made in trial court, BUT should’ve been

IX. PRECLUSION
a. Types of Preclusion
i. Rule Preclusion (Compulsory Counterclaim Rule)
ii. Claim Preclusion (Res Judicata)
1. Iconic case is Fetter v. Beale (Eggshell Plaintiff Rule)
2. Affirmative Defense under Rule 8(c)
iii. Issue Preclusion (Collateral Estoppel)
b. Use of Preclusion
i. Offensive Preclusion
1. Using issue preclusion to advance a claim
2. Used in Issue Preclusion
ii. Defensive Preclusion
1. Using claim or issue preclusion to defeat a claim
c. Claim Preclusion
i. RULE
1. A final valid judgment... 
a. a judgment on a claim, counterclaim, crossclaim, or 3rd party claim is final once issued by the trial court even if appealed (until reversed or successfully challenged collaterally) 
2. on the merits... 
a. includes default judgments, dismissals on merits or as sanctions, unless dismissed without prejudice (e.g., for lack PJ, SMJ, proper venue, or notice) 
3. precludes subsequent litigation... 
a. undecided when prior judgment entered 
4. between the same parties or their privies... 
a. 2nd party is a legal successor in interest to the 1st party,  
b. the parties are in a principal-agent relationship (e.g., employer-employee),  
c. both suits are controlled by the same party, or  
d. 2nd party was represented in prior case (interests aligned, 1st party knew  representing 2nd party & 2nd party had notice it was being represented)  
5. of a claim arising from the same or connected transactions or occurrences...  
a. so logically connected that for reasons of fairness & efficiency ought to be heard in one suit (substantial overlap of witnesses & proof)  
6. that was or could have been asserted in the earlier-decided suit. 
a. If 1st court lacked SMJ over the claim & litigant seeking to assert preclusion could not have filed that case in or moved it to a court with SMJ, then would not preclude claim.  
ii. McConnell v. Travelers Indemnity Co. (5th Cir. 1965): P McConnell are a husband and wife suing their insurance company to recover damages for medical costs. P Wife files suit in La. state court, and P husband files suit in La. federal court. Under La. law, D husband must bring claims for medical costs suffered by anyone in the family, including his wife. At federal trial, D moves for Summary Judgment, claiming that Ps unlawfully split the claims. Before federal court can rule, P has the claim dismissed in the state court. Back in federal court, D files a Motion for SJ, claiming that the entire claim must be dismissed on res judicata grounds b/c the state court had dismissed part of the claim, and therefore all of the claim. 5th Cir. AFFIRMS, finding that despite the “anomaly” that the ruling will cause b/c of the structure of La. state law, the claim must be dismissed under res judicata b/c the state court had already ruled on portions of the claim.
iii. Federated Department Stores v. Moitie (U.S. 1981): US Govt brought an antitrust action against D Federate Department Stores, and 7 Ps representing classes of purchasers file civil actions. P Moitie filed in State Court, but the case was removed to federal court on Federal Q grounds and joined w/ the other suits. District Court dismisses the case, finding 7Ps were unable to recover under federal law. 5Ps appeal to 9th Cir., but P Moitie & P Brown decide to refile their claims—now dressed up as state law claims—in the state court. Again, the claim is removed to federal court b/c the “state law” claims are actually federal Q claims, and the judge dismisses on res judicata grounds. P Moitie/Brown appeal to 9th Cir. While both the 5P and P Moitie/Brown cases are pending appeal, 9th Cir decides a different case that would allow all parties to collect damages under federal law after all. On appeal, 9th Cir. sides w/ 5Ps and remands to award damages. Despite the Res Judicata dismissal, 9th Cir also creates an equitable exception to the res judicata rule to allow P Moitie/Brown to also collect damages. However, SCOTUS finds that there is no exception to the res judicata rule simply b/c P Moitie/Brown’s case was “interwoven” with the proper 5P case, and that P Moitie/Brown’s claims are precluded b/c they decided to strike out on their own.
d. Issue Preclusion
i. RULE
1. A final valid judgment... 
a. need not be on merits, could be on PJ, SMJ, etc. issue 
2. in which a party had full & fair opportunity to litigate an issue... 
a. cannot bind party who lacked motive or opportunity to pursue or defend in prior case 
3. precludes relitigation by that party or its privies... 
a. but nonparties can assert issue preclusion against a party or privies (criminal case outcome binds D & prosecutor but not victim in subsequent civil suit) 
4. of the same issue of fact or application of law to fact... 
a. issue, not claim; note that meeting higher standard meets lower standard of proof but not vice versa 
5. if the issue was actually litigated... &
a. not a default judgment or potential issue, but need not involve an evidentiary hearing (could have been decided on papers) 
6. the decision on the issue was necessary to the prior judgment... 
a. Test: if the issue had been decided differently, would the same judgment have been entered? if yes, the issue was not necessary (i.e., could that issued have formed the basis for an appeal? or would it have been “harmless error”?). 
ii. Commissioner of Internal Revenue v. Sunnen (U.S. 1948): D Sunnen is brought before the tax court for failing to pay taxes on patent licenses that he gave to wife. Tax Court finds that all of the royalties paid to the wife between 1937-41 are taxable income, except those taxes paid under a 1928 contract. D again receives royalties in 1937 on the same 1928 contract, and is sued by the P IRS to force him to pay taxes on the 1928 contract royalties. Tax Court applies Res Judicata and bars any trial on taxes paid between 1929-31 on the 1928 contract. SCOTUS finds that although the claim could have been precluded if the law hadn’t changed in the intervening period, because the caselaw shifted, D should be able to have his case heard again b/c the outcome may be different.
iii. Non-mutuality of Estoppel
1. RULE -- Factors for deciding whether to permit use of nonmutual collateral estoppel 
a. Extent to which prior suit was fully adversarially litigated:
i. Stakes of prior suit for party against whom estoppel invoked 
ii. Competence & experience of counsel in prior suit 
iii. Foreseeability of this sort of later litigation when prior suit was litigated 
b. Differences between prior forum & this forum:
i. Limitations on procedures available in prior forum (e.g., couldn’t bring in an expert witnesses in prior small claims trial) 
ii. Serious inconvenience of prior forum 
iii. Differences in applicable law in prior suit 
c. Fairness & incentives on parties:
i. Whether inconsistent prior judgments exist, so relying on one is unfair 
ii. Whether party seeking to use estoppel should in fairness have joined prior suit, rather than waiting to pick whether to use prior litigation 
iii. New evidence or changed circumstances since prior litigation 
iv. Public interest in relitigation of claims, especially claims against government 
2. Parklane Hosiery v. Shore (U.S. 1979): D Shore had an antitrust action brought against it by the SEC (claiming that D produced false documents), and a federal court entered a declaratory judgment against D. P Parklane brings a stockholder’s class action against D on the same claim, but D argues that the claim must be collaterally estopped b/c D already had judgment entered against it in the first SEC case. D.Ct. denies P’s Motion for Summary Judgment, claiming that collateral estoppel here would deprive P Parklane of its 7th Amend right to jury trial. Affirming the D.Ct.’s ruling, SCOTUS finds that P properly used offensive collateral estoppel here b/c the ruling was not unfair to D since D had the opportunity to argue their case in the first proceeding. SCOTUS also finds based on the caselaw that a past equitable adjudication can bar a suit on the same issue based on a legal claim, without violating the 7th Amendment right to jury trial.
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Specific P) over Out-of-State D: Elements Test
1. Sufficient Contacts with forum:
1. Contacts by which D purposefully availed itself of forum:
a. meet Kennedy 4 targeting with physicality test OR
b. have sufficient quantity of contacts/volume sales for Breyer/Alito
OR
II. Contacts D purposefully directed at forum:
a. intentional act AND
b. expressly aimed at forum AND
c. causing harm D would expect in forum
AND
2. Nexus between D's purposeful contacts with forum and cause of action
Sliding scale btwn: a. strength of D's contacts with forum AND
b. strength of claim’s connection with those contacts

AND
3. Reasonableness: Factors test:
a. burden on D v. benefit D received from forum contacts
b. forum state’s interest in adjudicating dispute
c. P's interest in convenient & effective relief
d. shared interests of states in efficiency
e. any relevant substantive social policies
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c) Amended pleading relates back when:

(A) when permitted by the law that provides the statute of limitations; OR

(B) when new claim/defense arose from same conduct, transaction or
occurrence set forth in earlier pleading:
« new claim based on same events relates back
« new claim based on new events does not relate back
Key: whether original pleading put D on notice of new claim; OR

(©) can change party against whom claim asserted if (8) met AND
within 90 days of filing original Complaint, new party:
(i) received notice so will not be prejudiced by having to defend
- notice # service
- notice can be via shared attorey or identity of interest
AND
(ii) knew or should have known would have been named but for P's
“mistake” about proper party’s identity (Krupsk).
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AsuesB&C.
B then crossclaims against C under R.13(g).

C then files a counterclaim against B under R.13(a or b), &
adds D as a defendant to that counterclaim under R.13(h).
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What Substantive & Procedural Laws
Apply to State & Federal Claims in State & Federal Court?

Federal Court

State Court

Federal statutory or
Constitutional claim

Substance: federal
Procedure: federal

Substance: federal
Procedure: state

State statutory,
Constitutional, or
common law claim

Substance: state
Procedure: federal

Substance: state
Procedure: state
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Erie Flowchart:
12 fog caso adjudicating a stato law claim, whoro a fod rla covers 1o samo issuo @ stalo ru covers, 0 decido which law 1 apply, ask:

Does U.S. Constitution apply? |ifyes | Apply iL Why? Supremacy ciause.
o
If constitutional, apply it. Why?
Does a federal statute apply? |If ves. As per Hanna, RDA excludes Acts Congress, so Erie does not apply.
o
sthe [Scalia Doos the Rule facily T
|Ginsberg: Scalia & Rule appear to govern procedure? !
sconflct | |Stevens: Can 77— \|consstent 7 \| FederalRule. Why?
lbiwnRule & | |2 Federal Rule [yoq the  |Stevens: Is sale i that Rule |ves /| Federal Rule
important be read to REA.  |alters procedural? (applies to consistent w/ REA is
siate polces | |cover the Q7 al ypes of claims, ocated in osted as Actof
|avoidable? civil procedure code, etc.) ongress, so
IAND Wrich Jino | T
iR do
(factors favor? Factors to determine whether the rule/Rule is “procedural” or “substantive™:

Factors weighing in favor of finding the judge-made rule to
be procedural, & thus requiring use of federal rule:

- Essential o fed system (such as & fed Judge's power
1o control couriroom & g before himiher);

- Relates only 1o ilig process (*form & mode”);
- Exante, unlikely to substantially affect outcome;
- Fed system’s interest n applying uniform fed proc.;

- Analogous to where Sup Ct has held fed proc. applies:
(e, jury rt burden of pleading, discovery tools, R.23).

Factors weighing in favor of finding judge-made rule (o be
‘substantive, & thus requiring use of state rule:

- Interferes wi state law rule bound up w/ state subst is;
- Regulates human behavior outside liig, process;

- Exante, lily to substantially affect outcome & so
encourages forum-shopping btwn fed & state ot

- Analogous to where Sup Ct has held state law applies:
.9, sid of care, choice of law, SoL, burden of proof,
std for whether verdiot excessive).

Theavier

Theavier |

‘Apply federal rule,
Why? Federal courl power to control procedure in fed courts
where not prohibited by RDA-Erie doctrine-U.S. Constitution

‘Apply state law (cons1, stalutes, rules, common law)

Why? RDA as interpreted in Erie requires fed cours 1o
‘apply stae subst law to claims created by state law.
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When a Federal Court is Adjudicating a State Law Claim...

Hanna presumption: Federal Rules presumptively apply in federal court.

Test: Where a Federal Rule covers same issue as state law, unless ex ante Rule
appears to alter substantive rights or to be outcome-determinative, use Rule.

Why?  « Discourage forum shopping, interest in uniformity of federal procedure.
« The Rules (& federal statutes & Constitution) rule.
« Rules are made under REA, an Act| of Congress,
& RDA/Erie apply to judge-made common law, not Acts of Congress.

In Hanna, federal law applies because
(@) Rule 4 is a procedure for enforcing substantive rights & does not alter them, &
(b) Prior to litigation, service of process rules do not appear outcome-determinative.
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Movant D's

burden of production:

Summary Judgment Flow Chart
(D is movant & P bears burden of proof at trial)

(a) evidence
negating any
element of
P’s case

or

(b) show how in
discovery P
has failed to
come forward
with sufficient
evidence to
support an
element of
P’s claim

burden met

Nonmovant P's

burden of production:

show have admissible
evidence

demonstrating

reasonable jury could
find in P’s favor

(varies with P’s burden
of proof at trial;

more than scintilla)
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TRIAL
(Can bifurcate/trifurcate, etc. based on Rule 42)

— Jury Selection — impanel the jury panel (jurors plus alternates in state court)
— Opening Statements: P — D (tell client’s story, previewing evidence, not law)

— P's Case-in-Chief: witnesses: direct — cross — redirect — recross, etc.
exhibits: lay foundation — move to admit — publish to jury

— JMOL motion, usually by D

— D's Case — JMOL motion possible but rare

— P's Rebuttal — D's Rebuttal, etc. — close of evidence

— JMOL motion py either or both sides as to any claim or affirmative defense

— Closing Arguments: P — D (— P “closing close”)
(recap evidence as argue; tell jury exactly what want them
to do, with reference to instructions & verdict sheet)

— Jury Instructions — Deliberations
— Verdict (in federal court must be unanimous) — Entry of Judgment

— Renewed JMOL motion (only if made prior JMOL motion)
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Lawyers' Cascading Way of Thinking:

=

substantive test
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1. likelihood of success,
2. irreparable harm,

3. balance of equities, &
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likely to succeed & likely to
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Valid Federal Court Judgment?
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Flowchart of Personal Jurisdiction (PJ) Analysis in Federal Court

Waiver analysis: D raised P defense in 1* substantive filing? —m_
Contractual analysis: Forum selection clause governs action? Yes - PJ where specfied

Rule 4(k) analysis:
4(DB), (O or (2) applies? 4K(1)(A) applies?.
State long arm statute

Constitutional analysis:
General PJ: a. Tag jdx Individual D served (while intentionally) in forum? Yes _ General PJ
“ b. Home jdx: D is citizen of forum or “at home" in exceptional case?| Yes - General PJ

Specific PJ: 1. Sufficient relatedness btwn cause of action and D's forum contacts, assessed on sliding scale btwn
strength of forum contacts and of connection btwn those contacts and cause of action?
AND
2. Sufficient contacts
1 Contacts by which D purposefully availed itself of forum:
a. Kennedy 4 targeting with physicality OR b. sufficient quantity of contacts/sales for Breyer
OR IL. Contacts D purposefully directed at forum:
1. intentional act AND 2. expressly aimed at forum AND 3. causes expected harm in forum
AND
3. Reasonableness Weigh factors:
« burden on D v. benefit D received from forum contacts
forum state's interest in adjudicating dispute
P's interest in convenient & effective relief
shared interests of states in efficiency
any relevant substantive social policies





