
CIVIL PROCEDURE OUTLINE
I. GENERAL
a. Complaint: is a document with a claim in it (filed by P)
b. Claim: group of operative facts giving rise to one or more rights of action
c. Cause of Action [Not part of FRCP] : A group of facts giving rise to 1 right of action/relief. 
d. Federal courts are courts of limited jurisdiction; they have the authority to see only those cases enumerated  in Article 3 §2 (outer bound of authority), and further enumerated by federal statute. 
e. Timeline: Jurisdiction -> Pleadings -> Discovery -> Summary Judgment -> Trial -> Judgment
f. Motion: (Rule 7b) a request for a court order (document you ask the court to do something). 
g. Standards of Review: (decided by type of error)
i. De novo: independent determination; error of law
ii. Clearly erroneous: defers to judgement made by lower court unless it was clearly wrong; trial court is better positioned to assess facts, unless there was a huge error
h. Dismissals of cases:
i. Without prejudice - may still be tried in state court 
ii. With prejudice - when litigant acted in bad faith or harassed opposing counsel
II. PLEADING
a. Pleadings: (Rule 7a) Point at which you file the case, introductory documents
b. Code Pleading (CA-State): Requires greater specificity of facts in the complaint
pleading requirement: A complaint shall contain a statement of the facts constituting the cause of action, in ordinary language. (California Code of Civil Procedure §425.10(a)(1))
i. Code pleading arose from the field code; consolidation of courts of equity and courts of law to increase access to justice; NY adopted this system and all other states followed. 
ii. Clark seeked to make code pleading less (current state rules of civ pro) formalistic and lead to notice pleading (current federal rules of civ pro)
iii. Doe v. City of LA (example of code pleading): Cause of action was that the City of LA and Boy Scouts of America were negligent in supervising Kalish. The standard used the in the case was California Code of Civil Procedure §425.10(a)(1). The issue was that statute of limitations on the sexual assault claim had run, and the Ps were seeking to bring forward an exception to the statute of limitations by bringing up 5 separate allegations. Court sustained the demurrer, because P didn’t meet the standard: Ds knew or should have known of Kalish’s sexual assault sexual assault versus pleading that the Ds should have known of; Hence, the complaint was insufficient.
1. Doctrine of less particularity: When the D has more knowledge about the facts than the P, P is still allowed to plead without being as particular about the facts.
a. Hypo: When a patient goes into a doctor's office to get surgery for his broken leg, but comes out with a hurt shoulder and brain damage. Was unconscious during the surgery. 
c. Notice Pleading: short and plain statement of the claim showing that the pleader is entitled to relief. Legislative Intent of Clark: giving notice
i. Three requirements/elements needed in a claim: 
1. Rule 8(a)(2) short and plain statement of the claim showing that the pleader is entitled to relief.
2. Rule 8(a)(1) short and plain statement of the ground for court’s jurisdiction
3. Rule 8(a)(3) demand for relief sought, which may include relief in the alternative or different types of relief.
ii. Other Rules 
1. Rule 8(d)(1) Each allegation needs to be simple concise and direct. 
2. Rule 8(e) pleadings should be construed so as to provide justice
iii. Challenging the Complaint
1. Rule 12(b)(6): Failure to state a claim upon which relief can be granted
iv. Framework For testing the Sufficiency of the Claim (Pre-Iqbal/Twombly:)
a. Identify question presented: sufficiency of the complaint.
b. Identify the applicable procedural standard.
c. Identify the applicable substantive standard: identify the elements of the complaints
d. Test the allegations in the complaint to see compliance w/ #3 + #2
2. Conley: Black workers claim Union discriminated against them
Facts: Black union workers were laid off from their job when the employer claims the need to cut 45 jobs.The jobs are not cut; they are filled by white workers. 
3. Was Conley’s claim sufficient to bring a right to relief? Held: Yes sufficient, P did not have to plead with specificity with intent and there were a set of facts that showed he was entitled to relief. 
4. Procedural standard: Rule 8(a)(2); 12(b)(6); Rule(8)(e)
5. Elements of the complaint
a. The D intended to discriminate against the P  
b. because of their race
Claim: alleged that D acted according to plan in refusing to protect the jobs of black workers, while protecting the jobs of white workers
6. How did P’s allege intent?
a. Conley case not about any 9(b) categories so 8(a)(2) applies and facts with specificity not required
b. Rule: A complaint should not be dismissed for a failure to state a claim unless it appears beyond a doubt that the P can prove no set of facts in support of his claim (showing = just giving notice) which would entitle him to relief. [“no set of facts” Overruled by Twombly]
v. 4 Types of Allegations (pg 20 note 4) 
	Allegations are taken to be true based on Tellabs; except for conclusory allegations based on Iqbal which says its from Twombly	Comment by Ani Oganesian: where does conclusory allegations should not be taken as true come from?
1. Conclusory Allegations: recitations of legal standards applicable to cause of action asserted (conclusions of law will not count in assessing whether facts are sufficient to state claim for relief/not taken to be true) 
a. Defendant drove in violation of California drunk driving law.
2. Allegations of Information and Belief: 
a. Someone told me that defendant drove while under the influence of alcohol.
3. Factual Allegations (Ultimate Facts): factual propositions upon which legal liability will be be directly established
a. Defendant drove while under the influence of alcohol.
4. Evidentiary Allegations: raw data through which ultimate facts are proven (evidentiary facts not necessary and may narrow scope of what party can prove in trial)
a. D drove immediately after consuming ⅕ of tequila
vi. Exceptions to Rule 8 (Heightened Pleading): 
1. (Rule 9b) In alleging fraud or mistake, a party, must plead with particularity the circumstances constituting fraud or mistake. Malice, intent knowledge, and other conditions of a person’s mind may be alleged generally. 
2. Explicit exceptions provided by the legislature. Eg. PSLRA from the Tellabs case (see p. 37): Pleading standards can only be heightened when 1)  congress does so by statute, or 2) the complaint contains allegations of fraud or mistake under rule 9(b). Standards cannot be changed by judicial interpretation.  
a. Leatherman: Facts: Case involving suit against a government official based on a municipality liability statute that didn’t expressly state a pleading requirement→ 5th circuit applied a standard of review requiring that the complaint contain “factual detail and particularity,” (heightened pleading) including “why the defendant-official cannot successfully maintain a defense of immunity.”
Holding: Here heightened pleading can’t be applied b/c not one of the ways described in Tellabs. 
vii. Plausibility Standard: 
1. Bell Atlantic Corp v. Twombly: Facts: Plaintiffs (class action) are suing the Defendants for violation of the Sherman Act (collusion to prevent competition). The complaint alleges parallel conduct in support of conspiracy among the Ds.
Holding: The claim is dismissed. we do not require heightened fact pleading of specifics, but only enough facts to state a claim to relief that is plausible on its face. 
What does plausibility mean: it simply calls for enough fact to raise a reasonable expectation that discovery will reveal evidence of illegal agreement; it's beyond speculation;
a. Identify question presented: sufficiency of the complaint.
i. Rule 12(b)(6)
b. Identify the applicable procedural standard.
i. Rule 8(a)(2) + Precedence; 8(e); 8(d)
c. Identify the applicable substantive standard: identify the elements of the complaints
i. The D’s intended to collude or conspire
ii. In restriction of trade or engaged in anticompetitive practices
d. Test the allegations against the the elements of the claim
i. Intent inferred from parallel conduct of 4 bells: 
1. Territory Protection pattern: prevent smaller companies from entering in specific territories
2. Non-competition pattern: Companies failed to compete with one another in areas that were adjacent to their service areas, despite company executives admitting the profitability competing would promote. (Allegations 40-42)
ii.  Allegation 51: Parallel conduct = intent to collude (Court found this to be conclusory and should not be taken as true)
iii. The court imputes the standard of review from Matsushita, a Sherman Act Antitrust case that held that at the summary judgment stage, a plaintiff's allegations of an illegal conspiracy may not rest solely on the inferences that may be drawn from the parallel conduct of the defendants. The Plaintiff “must show that the inference of conspiracy is reasonable in light of the competing inferences of independent action or collusive action.” BUT THIS IS ABOUT SUMMARY JUDGMENT!!! (Iqbal runs with this).
iv. “Factual allegations must be enough to raise a right to relief above the speculative level on the assumption that all the allegations in the complaint are true (even if doubtful in fact).
v. Facts enough to raise a reasonable expectation that discovery will reveal evidence. 
vi. “A well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof of those facts is improbably, and ‘that a recovery is very remote and unlikely.”
vii. We do not require a heightened fact pleading of specific specifics, but only enough facts to state a claim to relief that is plausible on its face. Because the plaintiff’s here have not nudged their claims
viii. Stops short of the line between possibility and plausibility.
ix. Conley’s “no set of facts” should be “forgotten as an incomplete negative gloss on an accepted pleading standard.”
x. “While a complaint attacked by a rule 12(B)(6) motion to dismiss does not need detailed factual allegations, a plaintiff’s obligation to provide the “grounds” of his “entitlement to relief” requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do”
xi. If allegations are true then inferences should be viewed in the light most favorable to the plaintiff
2. Ashcroft v. Iqbal (Theoretical v. Application): Facts: Iqbal was arrested and detained during investigations of 9/11 as a person of “high interest.” He is a Pakistani citizen and Muslim, deprived of his constitutional rights, and sues Ashcroft and Mueller alleging campaign to discriminate. (Bivens action - cause of action filed by individuals when agents of the federal government violate constitutional rights). 
Holding: The complaint did not sufficiently plead intent to discriminate beyond conceivability to plausibility. 
Three part analysis when intent is an element of the claim:
1) Identify the elements of the claim
a) Intent 
b) to discriminate because of race

2) Identify the conclusory allegations--they are not given the presumption of truth, but are used to frame the allegations.
a) Stating that the respondents were subject to confinement “solely on account of [his] religion and for no other penological purpose.”
b) Ashcroft was the “principal architect” of this invidious policy, and that mueller was “instrumental” in adopting and executing it.
c) When mere “formulaic recitations of the elements”/”boiler-plate”/ “bald allegations”/ “naked assertions devoid of further factual enhancement”, they are conclusory. 
d) Souter Dissent: Only allegations that are “so fantastic as to defy reality as we know it” eg. little green men are the allegations considered conclusory 
3) Test the remaining allegations against the elements of the claim to see if they give rise to plausible grounds for relief. Inferences should be drawn in favor of the plaintiff.
a) State a claim to relief that is plausible on its face - the plaintiff pleads factual content that allows the court to draw a reasonable inference that D is liable for misconduct alleged. Facts merely consistent with D’s liability stop short between line of possibility and plausibility of entitlement to relief. 
b) Plausibility is context-specific, requiring court to draw on its judicial experience and common sense. If complaint does not allow court to infer more than “mere possibility of misconduct” the complaint has simply alleged, but not shown the pleader is entitled to relief.
c) Common expertise and experience “Give(s) [rise to] more likely explanations, they do not plausibly establish this purpose” (reasonable inference)
d) Souter Dissent: Savvy judge should let a well-pleaded complaint survive a 12(b)(6) motion even if they believe that actual proof of the alleged facts is improbable. The sole exception to this rule is for allegations that are “so fantastic as to defy reality as we know it;” eg. little green men.
e) Breyer Dissent: Discovery stage of the litigation should resolve the facts and not the pleading stage.

III. SUBJECT MATTER JURISDICTION	Comment by Ani Oganesian: do we need to do an evolution of rules? or just use Gully?
Can be challenged by 12(b)(1) either party or the Court at anytime until final judgement
	General Jurisdiction: can adjudicate all civil disputes except those excluded 
from authority (all state courts)
Exclusive Jurisdiction: can adjudicate subject matters only vested in them
	Concurrent Jurisdiction: most of the time the case can be heard by both federal and 
state court, except when there is Exclusive Jurisdiction.
Original Jurisdiction: case can be filed directly before that court (ex. Special SC types)
a. Subject Matter Jurisdiction: Federal Courts have the authority over the types of suit enumerated in Art 3, $ II, and further enumerated by statute: (1331, 1332, 1367)
(if in the wrong jurisdiction, case dismissed w/o prejudice) 
i. Article 3, § II Constitution: Under Osborn, Art. 3, §II is satisfied by any potential question of federal law; any federal ingredient lurking in the background 
1. Arising under the constitution, laws, and treaties of the US;
2. Between citizens of different states;
3. Between a state; or citizens thereof and foreign state citizens and subjects
4. Affecting ambassadors and other public ministers and consoles
5. In admiralty and maritime jurisdiction
6. To which the US shall be party
7. Between two or more states
8. Between a state and a citizen of another state
9. Between citizen of the same state claiming land under grants from different states
ii. Federal Statute granting Federal Courts Jurisdiction: Federal Question Raised §1331 (District courts shall have original jurisdiction of all actions arising under the Constitution, laws, and treaties of the US)
1. Claim Created by/Arises Under Federal Law (i.e. patent case)
2. State Law Claim Contains an Essential/ Active Federal Ingredient (Little York Gold) 
(Synthesis of Rules in Gully pg. 318, 320 superseded by Gunn)
a. “It is not the source of the right sought to be enforced, it the nature of the right sought to be enforced (Shoshone)
i. Source = statute that generates the right
ii. Nature = face of the claim
b. Well pleaded complaint: must be evident on the face of its claim; resolution depends upon the interpretation, application or effect of federal law (Mottley); even if federal question through the defense’s argument is foreshadowed in the complaint there is no SMJ because you don’t know if defense will actually raise it.
c. A claim that is created under state law can arise under federal law. But also where P’s right to relief depends on federal law interpretation (Smith refuting AWW, which says that “A suit arises under the law that creates the cause of action.”)
d. Federal law must be substantial (Smith)
iii. Grable Test: (articulated in Gunn)
1. Federal ingredient essential to the claim: (similar to Gully analysis)
2. Actually disputed (there is controversy on interp/application etc): from the face of the complaint, there is a controversy about federal application (but Gunn also looked to the D’s answer)
3. Substantial (Dear, important to the federal system not the litigant): whether it has precedential value, and will control many future cases.”fact-bound and situation-specific” claims do not qualify
4. No potential for distorting fed/state balance (does not distort the way congress envisioned it) - if we hear this case, will we have to hear many more of a similar nature and distort the balance?
			CASES: 
1) Shoshone Mining Co. 
a) Claim brought under state property law. The Court holds that the determination of the case depends entirely on state law. The fact that Congress authorized the states to make laws governing property does not mean that the claim arises under federal law. 
2) American Well Works
a) Plaintiff manufactures pumps under patent; defendant claims he owns the patent, and starts campaign to discourage consumers from buying plaintiff’s pump. Plaintiff sues in state court for libel and slander. Defendant removes, claiming that the case turns on a determination of patent law. The court remands to state court, because the success of the plaintiff’s claim did not depend on an interpretation of patent law. 
3) Smith
a) Plaintiff files to enjoin defendant-board members from breaching contract by purchasing bonds that he claims were issued unconstitutionally. The court holds that federal court has SMJ because the determination of whether breach will occur depends upon a determination of whether the bonds were issued constitutionally (a matter of federal law).
4) Gully
a) P sued D in Mississippi to recover a money judgement. D filed a notice of removal upon the grounds that it was under the constitution. The point of this case has a genesis in the laws of Mississippi and thus does not have an element of federal jurisdiction. 
5) Gunn
a) Minton files a legal malpractice suit against his lawyer for failing to bring up “experimental use” in a prior legal dispute he had over a patent, causing him to lose the patent. Supreme Court of Texas sent the case to federal court as “substantially” involving federal law. Court decides that the case fails prongs three and four because it would open up the floodgates for federal courts to hear legal malpractice cases and does not raise an issue important to the federal system as a whole.

B. Diversity §1332
**When asserting diversity jurisdiction (P) must assert each party’s citizenship in the 
pleading. (Rule 8(a)(1)) The court’s power to exercise diversity jurisdiction comes from Art. III, §2 and a statute (§1332) which authorizes federal district court to take original jurisdiction over diverse parties. **After the (D) files a 12(b)(1) motion to dismiss for lack of subject matter jurisdiction the (P) has the burden of proof for diversity jurisdiction.  
b. § 1332: Applies when 
i. There must be complete diversity (Strawbridge v. Curtiss) among the parties; minimal diversity (P is diverse from one D but not all) 
1. Citizens of different states 
a. Hypo:  P(CA)→ D (NY): Yes
2. Citizen of the state and citizen or subject of a foreign state 
a. Except when the citizen of the foreign state is a permanent resident in the United States and domiciled in the same State
b. P(CA) → D(France): Yes
c. P(CA) → D(France & permanent resident of CA): No
3. Citizens of diff states and in which citizens or subjects of the Foreign states are additional parties 
a. P(CA) → D(NY) → D(Italy): Yes
4. A foreign state, defined under 1603(a) of this title, as (P) and citizens of a State or of different states. 
ii. Determining Residency: (A person has only 1 domicile. A corporation may have more than 1.)
1. Individual Residency: (only 1 domicile)
a. Bank One Factors (Senior Frog): determines whether a party intends to stay (domicile); where the person exercises political rights, pays taxes, works, owns or keeps property, has a driver’s or other license, has bank accounts, has a job or owns a business, attends church, and has club memberships. These factors are not exhaustive.
2. Corporate Residency: (may have more than 1 domicile) §1332 (c) (1)
a. State or states in which the entity is incorporated (i.e. under the laws it is organized). OR
b. NERVE CENTER: State where the corporation’s officers direct, control, and coordinate the corporation's activities
3. Señor Frog: (P), pulled over and in her car, got hit by a car (D) registered by Senor Frog. 9 months after the accident P moved to California. She sued Senor Frog in Puerto Rico federal court pursuant to diversity jurisdiction. D challenged P’s california jurisdiction claiming she lived her entire life in Puerto Rico. The court held in light of the Bank One factors, she was domiciled in California.
	AND
iii. An amount in controversy is ≥ $75,000 not including costs or interests (unless attorney’s fees are specified by contract or by statute)
1. How to determine the Amount in Controversy
a. Must look at the Circumstances at the time the complaint is filed
b. The amount in controversy must be alleged in good-faith
i. If the amount in controversy is alleged in good-faith then the amount in controversy is taken as true. 
ii. Good Faith Requires Both:
1. Subjective:The P actually knew or believed the Amount in Controversy alleged was accurate
2. Objective: A reasonable person would believe the Amount in Controversy alleged is what was owed. 
2. When the relief sought is money damages, relatively easy analysis.
3. When the plaintiff files either Declaratory Judgment or an Injunction, 3 principle approaches to determine the amount in controversy. (NON-Monetary proceedings)
a. Majority: Either-viewpoint rule: the pecuniary result to either party which the judgment would directly produce exceed $75,000
b. Minority: Plaintiff viewpoint rule: the value or benefit to the (P) of obtaining relief sought
c. A few courts consider the value to the party invoking federal jurisdiction.
d. Hypo: A has a contract with B. A promotes business according to applicable federal regulation. B hears A will breach the regulation. B is seeking a declaration from the court that the conduct A is about to engage in infringes federal regulation. How does the court decide? Identify the party would claim monetary relief in a coercive context. Here, it is B. 
4. Subsequent event (event that takes place after filing the complaint - ex. abandonment or dismissal of some claims, D’s payment of some portion) will never divest jurisdiction.
5. Subsequent revelation (reveals the actual amount at time of filing, ex. newly discovered info) that the amount in controversy is in fact >$75,000 will only divest jurisdiction if the revelation shows that the plaintiff alleged the amount in controversy in bad faith. 
6. Aggregation in Claims: 
a. In computing the amount in controversy, a (P) may aggregate all of her claims against a single (D), whether or not the claims are related to one another.
b. As long as the aggregate of damages exceeds the jurisdictional minimum, the amount-in-controversy requirement is satisfied
c. Aggregation is normally allowed only with respect to the claims of one (P) against one (D)
i. If there is more than one (P), each (P) usually must independently satisfy the amount-in-controversy requirement
d. Similarly, when one (P) sues several (D) the (P)must satisfy § 1332's amount-in-controversy requirement separately as to each (D); a (P) cannot usually add her claims against one (D) to those against another
e. This is similar to when (D) are jointly and severally liable to the (P), because each (D) may be held separately liable for the portion and the whole of the claim
7. Coventry Sewage Associates v. Dworkin Realty
a. Stop and Shop has a contract with Coventry to pay service fee for main usage, based on number of cubic feet of water consumed on the property, provided by KWCA invoices. Stop and Shop refused to pay accumulated fees because of a dispute. Fees totaled $74,953. (AIC requirement at the time was $50,000). Later, the invoices were found to have been incorrectly provided. Court held that this was a subsequent revelation and since the filing was made in good faith, would not divest jurisdiction. 
iv. EXCEPTION: §1359 - Collusive transfers or assignments
1. A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court
2. Courts will look at factors, pg 342, to determine collusive conduct. 
c. Supplemental Jurisdiction §1367 - an additional way courts can hear a claim that does not conform to Federal Question (§1331) or Diversity (§1332) Jurisdiction. Supplemental Jurisdiction is a doctrine of discretion; Supplemental jur may not destroy complete diversity.
i. The court needs two things in order to hear a claim under supplemental jurisdiction:
1. The Power to hear the Claim (§1367 (a))
a. Anchor Claim: Fed Q is sufficiently substantial to establish an independent basis of jurisdiction, AND
b. Anchor claim and state law claims must have a common nucleus of operative facts. (Gibbs) (Significant overlap of facts/law)
c. Separate claims that one would expect be tried in one judicial proceeding (IBJ needs to be substantial, not frivolous) concept of natural lawyering 
d. §1367(b): *For cases in which original jurisdiction is established solely under 1332 (diversity), courts shall not have supplemental JX over joined defendants if there exists a potential for evasion of complete diversity. (see Kroger)
e. Kroger: Analysis applies to 1332 cases.
Kroger is electrocuted and his widow (Iowa Res) filed a wrongful death suit against OPPD (Neb. Co.) alleging negligent construction, maintenance, and operation of the power line. Later a 3rd party complaint was filed against Owen (and the one against OPPD was dismissed) alleging that his negligence was a proximate cause of the death. Owen’s was originally thought to be domiciled in Nebraska, but mistaken and was truly domiciled in Iowa (i.e., no diversity because P and D are residents of same state). Court was worried that either the P or D could evade the Diversity requirement by bringing a third party into the suit. The court looked at the plain language of the diversity statute and determined that since the IBJ Claim against the Diverse D was dismissed the court had no power to hear the remaining case which was neither diverse nor contained a federal ingredient.  
2. Discretion to exercise the power, declining if: (§1367 (c)) 
i. The claim contains a novel issue of state law
ii. The state claim substantially predominates over the anchor (really looks like a state law claim)
iii. D.C. has dismissed all claims over which it had Orig. JX
iv. Exceptional circumstances where there are other compelling reasons to deny JX
**Not exhaustive; look to judicial resources of efficiency & fairness
b. Gibbs Analysis: 
The anchor claim in this case arises under federal law (1331) → the right of action was created by secondary boycott statute. The two state tort claims shared a common nucleus of operative facts with the 1331 claim: (the boycott caused the tortious interference with his employment contracts). Despite the fact that the anchor claim was dismissed, but the court exercised discretion to see the state claims because court had already heard the case, moving the case would confuse the jury, state law close to federal law and could potentially pre-empt the law. 
ii. When original jurisdiction attached the court must hear that claim; however the court can decide if they can hear the supplemental (non-original jurisdiction) claim. If they decide not to hear it, they dismiss it without prejudice (or remand if the action initiated in state court) and the P can bring it in state court.
d. Removal Jurisdiction: gives D the power to remove entire case (not claim) from state to federal ct when that case could originally been filed in federal ct (one way procedure - from state to federal)
	**Once the federal court determines they have original jurisdiction over a claim they MUST 
hear it. However, the court has the discretion to determine if they want to hear Supplemental Jurisdiction Claims. 
i. General Removal § 1441: When can you remove a claim?
1. (a) - D’s power to move case filed in state court to federal court when it could have originally been filed in Federal court-->§1331, §1332, §1367) + fed ct. embracing that state ct proceeding (e.g., LA Superior→ Central Dist. CA)
2. (b)(1) citizenship of fictitious Doe does not affect diversity analysis until the identity of doe is known (then case can be removed)
(b)(2) bars removal in diversity cases if (D) is a citizen of the forum state in which it is filed.
a. HYPO: NY plaintiff sues CA defendant in CA state court. Defendant cannot remove if the action is otherwise only removable on the basis of jurisdiction under 1332, because 1332 is designed to prevent bias against the defendant, which is not at issue here.
3. (c)  Remove and Sever: (1) If a civil action includes  (A) a §1331 federal question claim, AND (B) a separate claim that does not fall within the original or supplemental jurisdiction of the Federal District court (or a claim that is nonremovable by statute i.e. statute that says claim can only be heard in state court) then the entire action may be removed. 
a. Hypo: P → D1 (1331 claim); P → D1 (state law claim) [not common nucleus of operative facts];
Claim not under 1441(a) because can’t be filed in fed court in first place. Entire case moved to fed court; judge will keep the fed claim and remand the independent state law claim to state court.
(2) Upon removal, the non-federal claims shall be severed and remanded to state court and only the Ds whose claim falls under section (1)(A) of this statute (i.e., those that fall under original jurisdiction of the court) must join in and consent to the removal. (Federal court has no discretion)
b. Hypo: P → D1 (1331 claim) ; P → D2 (state law claim), only D1 can remove or has to join in on removal notice by D2
ii. Procedure of Removal - § 1446
1. D(s) must file notice of removal in the district court that embraces the geographic region in which the state court sits
a. Must contain a short and plain statement of grounds for removal, together with a copy of all process, pleadings, and orders served upon D(s) in the action
2. (b) (1) Notice of removal must generally be filed within 30 days of receipt of the complaint + (b)(2)(A) if removal under 1441(a) then “all defendants properly joined and severed ‘must join in or consent to the removal of the action’” 
3. (1) limits any time extension for the removal of a diversity case to “1 year after commencement of the action, unless district court finds P has acted in bad faith”
(2) method for calculating the amount in controversy: “in good faith” standard when removing party relied on sum demanded in P’s complaint and “preponderance of the evidence” standard
4. Prompt written removal to all adverse parties AND file a copy with the clerk 
iii. Procedure Post Removal - § 1447
1. Dist. Ct. takes over case by asserting control over parties and records.
2. (same as A)
3. A motion to remand for a defect in the removal procedure must be filed within 30 days; if at any point before final judgement discovered that subject matter jurisdiction is lacking, case shall be remanded 
a. Ettlin v. Harris: Ettlin has a cause of action (1983 violation of constitutional rights + RICO claim) and files suit in LA superior court against multiple defendants. One of the Ds tried to remove it to federal court but since not all Ds consented to the removal, removal under 1441(a) was improper for violation of the unanimity rule. Because the claim is a 1331 and 1367 claim, removal can not be exercised under 1441(c). The P could have filed a motion to remand within 30 days of notice because of removal defect. 
b. 9th Circuit Approach: You don’t need all of the Ds to submit a written notice of consent. AT LEAST ONE attorney of record must sign and certify that the remaining Ds consent to removal. 
e. Personal Jurisdiction
Personal Jurisdiction Test:
Need to have:
1) 1 of 3 Rules 
a) Rule 4(k)(1)(A): fed court will apply state long arm statute where the federal district court sits...Falls under 14th Amendment
b) Rule 4(k)(1)(C): gives power to federal court to exercise jurisdiction using federal statute (federal long arm statute)
c) Rule 4(k)(2): works as a federal long arm statute where P’s claim arises under federal law + D not subject to jurisdiction in any other state + Due Process 
i) Very hard to satisfy, subject to any D not subject to jurisdiction in any state’s courts of Gen jurisd. 		
AND 
2) Due Process Analysis: Either Traditional Basis or Minimum Contacts

The power of the court to enter into binding final judgment against a particular D. Only the D can challenge PJ by filing a 12(b)(2) in the answer.
SMJ determined by the constitution; PJ determined by state law (long arm statutes)
SMJ analysis determines whether the federal courts have the authority to 
exercise jurisdiction over a particular classification of suit.
PJ analysis identifies whether a given state has power over a defendant.

i. Traditional Bases (Rooted in the concept that the defendant needs to be physically present in the forum state: → sovereignty and territoriality; the sovereign has the authority to exercise jurisdiction over anyone within its territory):
1. Defendant is domiciled in the forum state
2. Defendant voluntarily appears in the forum:
a. Implicit Waiver: Fails to challenge jurisdiction in an answer (waives the right to challenge jurisdiction)
b. Parties have contracted to be subject to the jurisdiction of the forum (forum selection clause)
3. Defendant consents to service on an agent: non-resident D appoints in-state agent/representative for purpose of receiving process in legal proceedings ex. Limited to business dealings of activity in forum
4. Defendant is tagged (transient): based on concept of territoriality, if defendant sets foot in the forum state, she may be served there.; only applies to individuals not corporations (no matter how fleeting connection w/forum)
5. In Rem or Quasi in Rem: based on the attachment of property belonging to the defendant to the forum
ii. Modern Approach: 
1. International Shoe definition - Power of state over D based on (1) his meaningful connections with the forum, are of such a quality and nature as to give rise to (2) D’s reasonable expectation of being sued in the forum.
a. Due process requires only that in order to subject a defendant to judgement in personam, if he not be present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice”
2. Touchstone = D’s meaningful connection with the forum (minimum contacts)
3. A plaintiff has the burden of showing that a company's (or plaintiff’s) conduct in a given forum state may be so substantial and of such a kind as to render it at home there
4. Specific Jurisdiction: Jx over a claim that 1) arises from, or 2) is substantially related to the defendant's conduct within the forum-- P’s claims arises from D’s connection with the forum state.
a. If D’s contacts w/ forum are “continuous and systematic,” and their conduct is related to the plaintiff’s claim→SJX
b. Single or isolated act in the forum may be of such a nature as to trigger SJX
c. Stream of commerce: begins when a manufacturer delivers its product into the stream of commerce and ends when the product is purchased at retail in another state
d. McIntyre 
Kennedy Plurality: Discusses the stream-of-commerce theories (“SOC”): SOC v. SOC plus. The P is seriously injured by a metal-shearing machine in NJ. Court adds an additional layer to PJ analysis: a purposeful availment requirement, by stating that McIntyre did not “target the forum,” (never directed any activity toward NJ simply put it in commerce) and thus the connection with the forum is insufficient. This distorts International Shoe because McIntyre’s actions (participating in the annual conventions, selling to NJ client) would give rise to a reasonable expectation of being sued in NJ. Basically, Kennedy’s Decision applies a stream-of-commerce plus approach, with a higher threshold than that established by O’Connor in Asahi (see below).
1. Kennedy’s approach requires:
I. Put product in steam of commerce
II. Df must target the forum state
III. Purposefully avails himself to the forum state- actions should arise to the level of intent (i.e., subject themselves to the benefit and protections of the forum state's law-->targeting the forum state with economic activity--as in (ii)--could solely satisfy the court’s requirement for purposeful availment)
Breyer Concurrence: states that precedent should be used (BUT incorrect based on Int’l Shoe: single sale not enough, need regular flow/course and something more than advertising); rule too strict and the standard should be either purposefully availed itself of the privilege of conducting activities within NJ, OR delivered its good in the stream of commerce with the expectation that they will be purchased by NJ users (pure stream of commerce)
Ginsburg Dissent: Ginsburg states the facts in depth, and establishes that the regular trade show attendances and exhibitions qualify as a “purposeful step to reach customers anywhere in the US” - thus creating a minimum connection with the forum that gives rise to reasonable expectation of being sued there (basically applies International Shoe) 
2. International Shoe: “sufficient contact with the sovereign maintenance of suit doesn’t offend traditional notions of fair play”
3. Worldwide Volks: purposeful availment = placing goods in stream of commerce expecting it to arrive at a forum, invoking benefits and protections of its laws… (need to target the forum NOT predict if will get there.)
4. Asahi Brennan (pure stream of commerce): “foreseeability is touchstone of jurisdiction” “know or should have known that the final product is marketed in forum state, then no issue of surprise.”
5. Asahi O’Connor (stream of commerce plus): “The placement of a product in the stream of commerce, without more, is insufficient. Defendant must also have purposefully directed action at the state
6. Burnham: fairness can’t be factor since tagging not fair  
e. Nowak v. Tak How Investment: Outlines tripartite analysis:
i. Relatedness: 
1. “But for” (expansive)
2. Substantial connection (nexus of connection)
I. The court here establishes that substantial connection is: D’s actions set in motion a chain of reasonably foreseeable events that led to the P’s claim
3. Proximate cause (limited)
ii. D’s forum contact must represent purposeful availment (invoking benefits & protections; making D’s involuntary presence foreseeable):
iii. Reasonable Exercise of Jurisdiction:
f. Bristol Myers v. Superior Court of California
Tripartite Test:
i. Purposefully directed (directing efforts/soliciting business/advertising)-->P has the burden of production
Here the standard of intent is greater than shoe
ii. Arises out of [prox] or relates to [but for/ substantial] (P’s claim happened b/c of that activity)-->P has the burden of production
1. Proximate Cause: Ds forum contacts constitute a necessary element for P’s claim for relief (ex. Int. Shoe)
2. Substantial Connections (Bristol Myers and Nowak): Need to be a substantial nexus between P’s claim and Ds contact [here nationwide marketing]
I. Court found that NATIONWIDE marketing activities had a connection with CA & P’s claim has a substantial connection w/ CA contacts (Just like in Ginsburg’s McIntyre dissent where she felt the contacts were enough to establish a meaningful connection between Nicastro and McIntyre)
3. “But For” (9th Cir.): Any factual claim connecting D to forum. 
iii. Reasonableness: - fair play and substantial justice-->D has the burden to prove it is not reasonable to litigate in forum state
Articulation here in line with Shoe
Factors:
1. Burden on D to litigate in that forum
2. Interests of forum state in hearing case in that forum
3. P’s interest in obtaining relief/justice in that very forum
4. Interstate judicial system’s interest in obtaining the most efficient resolution of controversies
5. Shared interest of several states in furthering fundamental substantive social policies
5. General Jurisdiction: is Jx of the court over the (D) whose contact with the forum state are so substantial that it could be reasonably expected to be sued at the forum for any unrelated claim. 
SO substantial, continuous and systematic but no relationship\
Evolution of General Jurisdiction:
a. Perkins (1952): GJ can be exercised if the state is the principal place of business (Ct. doesn’t use the term “principal place of business,” b/c that would technically be a fiction and Int. Shoe disallowed fictions.) only case with GJ since shoe
b. Helicopteros (1984): Helicopter crash in Peru; plaintiff’s sue Colombian def. who bought equipment and conducted training in Texas. “Mere purchases,” even if regular, are not enough to establish general jurisdiction→ Ginsburg's’ response to Breyer saying “single act is not enough.”
c. Goodyear: A foreign corp must do so much and be of such a nature in the forum as to be “AT HOME” in the forum state→ constant and pervasive contacts with the forum state (essentially Domicile is part of the Gen. Juris Formula).
d. Bauman: Facts: 22 Argentian Ps sued Daimler (Ger) in CA Dist. Ct. under two Fed Statutes and 2 state claims (SMJ + Supp Jur). Ps tried to apply Pers Juris b/c MBUSA (NJ) had operations in CA and MBUSA was a entity of Daimler AG. Only 2.4% of Daimler’s sales worldwide were in CA and limited set of affiliations/not a principal place of business. Court determined that looking at the proportion of Daimler's worldwide contacts to CA were slim it was not “At Home” in CA because there was not a continuous, substantial, and systematic course of business.  At Home Test: A corporation may be subject to personal jurisdiction (1) in the state(s) where it is incorporated, (2) in its principal place of business (domiciled), or (3) where the defendant’s contact with the forum are so substantial and of such a nature as to render the corporation at home in the state. (fn. 19). To determine if the corporation is At Home, you must look at the Ds conduct in the forum as a Proportion of the corporation's activity worldwide	Comment by Samuel Donohue: if a corporation is domiciled in the forum state, is due process analysis necessary, or is jurisdiction established under a traditional basis?
*When D is found to be at “At Home,” through its connection to the forum, reasonableness analysis is superfluous→ A subtle effort 
*Proportionality test is conducted in regard to the named defendant
HYPO: Daimler - 60% MBUSA; MBUSA - 100% CA; GJ in CA?
	Yes, b/c Daimler 60% in CA
IV. Venue & Transfer
a. Venue: for the convenience/proper geographical location of a lawsuit.
		Plaintiff does not need to plead venue, but it is good practice; however, when the D 	
		Challenges venue, then P has the BOP
	Similar to PJ, only D can challenge venue and must do so in the answer, otherwise,
 waived. However, PJ is different because it deals w/ state, whereas venue indicates the district with in that state. Venue looks to the relationship between the defendant, litigation and the forum:
 the “center of gravity”
i. Indicates the district w/in the state in which an action may be filed
1. EX: Central Dist. of CA v. Northern Dist of CA
ii. Venue analysis is determined by a venue statute indicating the proper geographical area// Determined ex ante, unlike PJ, which is determined on a case by case basis
1. General venue statute: convenience codified; applies to all diversity cases and federal question cases
a. 1391 (a): Unless there is a special statute establishing exclusive venue, this statute will govern civil actions brought in US Dist. Court.
b. 1391 (b)(1): If 1 D - proper venue is the judicial district where he/she is domiciled. If multiple Ds all from the same state, any district in which at least one of the defendants is domiciled is proper.
c. 1391 (b)(2): Substantial part of events or omissions to act giving rise to claim or substantial part of property subject to action occurred in that district (can be more than 1)
d. 1391 (b)(3) Fall Back Provision: If no district in US that would be proper under (b)(1) and (b)(2), venue can lay in any judicial district where the defendant would be subject to the court’s personal jurisdiction (the standard for PJ here is “but for”)→ Generally occurs when the center of gravity is abroad or non-citizen of US/corporation incorporated abroad/US citizen domiciled abroad
*1391(c) and 1391(d) establish residence to satisfy 1391(b)(1) 
e. 1391 (c): Corporations, entities, or individuals in single-district states
1) Natural persons, including alien with lawful permanent residence, resides in the district in which they are domiciled
2) Entity resides in any district when if a (D) they are subject to court's personal jurisdiction OR if a (P) the district where its principal place of business
3) D not resident of us may be sued in any district and joinder of such D shall be disregarded in determining where the action may be brought with respect to other defendants. 
f. 1391 (d): Multi-district in same state, Entity Defendant - Venue lays in any district where the defendant would be subject personal jurisdiction if the district were treated as a separate state. If no such district exists, venue lays in the district with the most significant contacts.
i. Graham v. Dyncorp Int’: Two Proper Venues: (P) a resident of OK filed suit against Dyncorp Inc. and Dyncorp LLC in S.D. Texas. Both entities file 12(b)(3) motion to dismiss for improper venue on the ground that they lack continuous and systematic general business contacts in this forum. Alternatively, they seek transfer to the E.D.VA. The Court dismisses Dyncorp Inc. The court determines that D’s contacts with the S.D. are insufficient to subject it to personal JX in that district (the company only earns 2.4% of its revenue there), and thus, venue there is improper. However, the court concludes that the N.D.TX would be a proper venue, and so would E.D. VA. Because original venue is improper, transfer occurs under 1406 discretion. The court uses a 1404 analysis because there are two potential proper venues: see Gilbert factors. The only factor at play is that the N.D. Texas would be most convenient for the only ascertainable witness (the plaintiff). 
2. Special venue statute: can be additional to general or may replace (exclusive) the general venue statute if stated 
iii. Transfer/Dismissal (D usually files in the order below):
1. 12(b)(2): Motion to dismiss for improper of venue. 
2. 1406: When the case was filed under an improper venue and the D requests a transfer. Choice-of-law/substantive law does not follow the suit. Transfer evaluated by public factors only.
a. When no venue and no PJ, transferred under 1406. 
3. 1404(a): When venue is proper but the D requests a transfer, Choice-of-law/substantive law follows the venue (unless federal Q case). (Goldlawr) Transfer evaluated by both private and public factors.
a. Exception: If venue is proper but NO PJ, the choice-of-law does not transfer with the venue. (Piper)
** Choice of Law: rules that select contacts that establish the relevant substantive law (based on a relevant connection as established by state law)
4. Policy reasons for appropriate venue (not exhaustive list):
a. Private Factors:
i. Relative ease of access to sources of proof
ii. Availability of compulsory process to secure the witnesses
iii. Cost of attendance for willing witnesses
iv. All other practical problems that make trial easy, expeditious, and inexpensive
b. Public Factors:
i. The administrative difficulties flowing from court congestion
ii. Local interest in having localized interests decided at home
iii. Familiarity of the forum with the law that will govern the case
iv. Avoidance of unnecessary problems of conflict of laws or in application of foreign law
b. Forum-Selection Clauses: clause in K where by parties agree to submit dispute to specific forum; may be enforced by a motion to transfer under 1404(a)
i. ISSUE: The P files a claim in a forum that is not specified in the Forum Selection Clause so D files a motion to dismiss or motion to transfer to selected forum.
ii. A court should transfer the case unless extraordinary circumstances unrelated to the convenience of the parties clearly disfavor a transfer 
iii. Permissive: may file there, doesn’t preclude other places, offers additional forum
1. EX: “Parties can file any claim arising out of or relating to this K in the Cent. Dist. Ct. of CA. or LA Superior Ct.” 
2. Use §1404 (public + private factors) to determine transfer because original venue is proper and convenient 
a. The courts will weigh the forums selected in the permissive clause with slightly more weight 
3. Hypo: Permissive forum-selection clause → P files in proper forum but not the one in the K. D files a 1404(a) transfer. What role does the clause play in the analysis? The existence of the agreement will be considered a factor, not giving it great deferrence (just as consent is given weight in a regular 1404(a) analysis). 
iv. Exclusive: requires filed in particular forum or geographic region: eg. “only in LA Superior Court,” or “Only within the state of California”
1. Does the lawsuit fall within the terms of the clause at issue (K analysis)?
2. If the suit does come with in the clause terms, is the clause enforceable?
a. Party that files outside of the specified forum must show enforcement would be extraordinarily inconvenient for case (approximating due process) OR invalid (fraud or overreaching or public policy)
3. Plaintiff Venue Privilege: P allowed to select advantageous forum; this is lost if P enters into an exclusive FSC and files suit in a different forum.
4. Atlantic Marine v. US District Court Apply only to Exclusive FSC: J-Crew and Atlantic Marine had a subcontract which included an exclusive forum selection clause establishing Virginia state or federal court as the forum of choice. J-Crew brought suit against Atlantic in WD Tx (where he had personal jurisdiction) over a nonpayment dispute. The court decided that when there is an exclusive forum selection clause, 1404(a) analysis adjusts in 3 ways: 1) Plaintiff’s venue privilege is waived. 2) Only the public interest factors are considered because of presumption that private interest factors are met by the negotiation of the K by the parties. 3) The law does not transfer with the suit. Plaintiff bears the burden of proving that the public interest factors weigh overwhelmingly in favor of transfer.
**Public Interest Factors “will rarely defeat a transfer motion” unless “extraordinary circumstances unrelated to convenience of parties (not private) clearly disfavor transfer”; “except unusual cases” = STRONG PUBLIC POLICY OR VIOLATION OF DUE PROCESS
c. Forum non conveniens: Common law doctrine that permits courts to decline exercise of jurisdiction if there is a more convenient forum for the case. (Triggered when more convenient forum is in a foreign state). Can be filed at any time by the D.
i. On a motion to dismiss for forum non conveniens, the moving party has a very heavy burden of persuasion to overcome 1) the strong presumption in favor of P’s choice of forum, and 2) the presumption that jurisdiction will be exercised once it attaches. 
ii. Elements of FNC that D must show:
1. There is an available alternative forum: so long as it provides some remedy (regardless of whether or not the remedy is advantageous)
a. Rule from Piper: *When D files FNC motion to dismiss, waives any objection in the alternative forum that might make that forum unavailable. 
2. Private & public factors weigh in favor of dismissal
a. Burden is heavier b/c strong presumption of P’s claim, presumption of exercise of J when it attaches
iii. Piper Aircraft Co. v. Reyno: Claim with Scotland Ps and injuries in Scot. Piper (Penn) and Hartzell (Ohio) were named Ds. P brought claim in LA Sup. Ct. because of favorable laws, Ds removed to Cen. Dist. Ca (§1441(a)). Piper transferred to Penn (§1404(a)), CA law followed the D. Hartzel filed a 12(b)(2), motion to dismiss for lack of personal jurisdiction. Court determined they did not have personal jxd. But transferred the case under §1404(a) “Goldlawr” transfer, because of judicial economy and efficiency (this meant that CA substantive law did not follow with D but Penn law was applicable). 
1. So long as the foreign forum provides a remedy then it is available
a. EX: in Piper they said that even though the remedy in the UK was less desirable than the US, it was not enough because there was still a remedy.  
2. When the D files a motion to dismiss on forum non conveniens the the D must waive all objections that would make the forum non-available if the D raised them when they got there
a. E.g., Statute of Limitations and Lack of Jurisdiction
3. Balance of public and private interest factors must weigh heavily in favor of dismissal because P has due process rights and if and only if the factors weigh heavily in disfavor is it just to dismiss
4. When P is a foreigner, courts will not give the P’s choice of forum much deference. And, will give even less deference if the foreign P chose the forum solely because of advantageous laws
a. However, will give deference to Ps choice of forum because they are “at-home” in the forum they file
5. Private Interest Factors:
a. Private Interest Factors weigh heavily in determining there the evidence is because if they will be deprived of their Due Process Rights
i. Won’t get evidence→ complete deprivation
ii. Very expensive to get evidence in forum→ deprivation
6. Public Interest Factors
a. Judge in Piper looked at fact the Judge is not familiar with the law; that there were 2 sets of law so jury will get confused; Deterrence


Erie Doctrine
· Used to solve potential conflicts between federal procedural law and state substantive law when a court is sitting in Diversity resolving a state law issue.

I. Erie Overview/Development– 
· The goal: clearly to protect state sovereignty. A federal court sitting in diversity or 1367 should apply the state substantive law of the state where the federal court sits, while applying federal procedural laws. (Taking into consideration choice-of-law rules). 
· State law must conform to the federal constitution, and must yield to a constitutionally valid federal law when a conflict exists between the two.
· Essentially the fed court hearing a state law claim does not make state law but merely applies it 
a. Substantive Law: Define the standard of conduct applicable to everyday life/laws that give rise to the claim.
b. Procedural Law: Means and methods of litigation used to enforce the substantive law
c. Defining whether the law is Substantive and Procedure depends on the framing of the law. (ex. Statute of Limitations: if framed as 1) time frame to file a case in court then it is procedural law but 2) if framed as determining whether you still have a claim it’s substantive law.)
d. Federal General Common Law
i. Swift: Federal general common law - In the absence of a state statute, widespread principles apply. Erie discusses if Swift should be overruled and states that it should because Swift allows federal courts to disregard state made law. Justice Story thought that general CL would create uniformity and boost the union of the nation but this goal is not achieved because federal judges came up with their own interpretation of federal general common law and confused the customs and what should be applied and leads to forum shopping (see Erie for more)
1. In its analysis it read that the word “Law” in the Judiciary Act of §34 did not apply to state common law (i.e., the unwritten rules) thus Fed courts did not have to follow them. But, still had to follow the written laws of the state
ii. The hope was to create uniformity and throughout the nation, creating a coherent body of modern law Uniform throughout the U.S., promoting commerce and the development of an integrated nation-state
iii. However, in practice the courts created a opaque disarray of law that did not conform even between federal and state courts on the same issue. Leading to a massive problem of forum shopping 
e. Erie and the Fix to Federal General Common Law
i. Erie Railroad v. Tompkins (Brandeis): Tompkin, a citizen of Penn, was injured on a dark night by a passing freight train of the Erie Railroad Co. while walking along its right of way. PA state common law had no negligence liability for pedestrians crossing on RR’s right of way - they should be treated as trespassers. State Common Law should be interpreted as written laws and local customs. The federal general common law, however, was that RR carriers owe a duty of care when passing the RR right of way and are liable if the passerby is hit. Because there was a conflict between the laws, the trial court and 5th Cir. Ruled by applying the principle in Swift, i.e., general common law, and held that the Federal General Common Law prevailed in a negligence action and the federal court can disregard the Penn. State Negligence law. 
1. Held: SCOTUS addressed the issue of the applicability/unconstitutionality of federal general common law and found that it was not. This is because the 1) Swift court misinterpreted the Federal judiciary act, when it was supposed to be a rule that made clear that State laws (including common law) should be followed unless the Fed Law of the Const, treaties, or statutes conflicted, 2) the purpose of diversity cases was to give equal protection to individuals in a suit, however the application of the Swift case diverged that and made the law less uniform and allowed individuals to avail themselves (i.e., forum shop) to the fed court that would be most favorable, 3) the law to be followed shall be the state, except fed Acts or Acts of congress, whether declared by the Legislature or its highest court.
2. The Court said that no clause in the Constitution confers upon federal judges the right to create state laws. It also introduced discrimination, forum-shopping, etc. As a result, Erie stated that Federal Courts shall apply state law whether that was declared by its Legislature or by its highest court in a decision does not matter.
f. Underlying Principles of Erie
i. The federal courts and federal government should respect the state’s sovereignty-->federalism
ii. Federal General Common Law allowed citizens and parties to forum shop in order to avail themselves to the Federal General Common Law and bypass unfavorable State Common Law
iii. Courts should not blindly follow stare decisis and should be willing to review its own decisions when it does not comport with the constitution. Concurrence states it’s not unconstitutional but erroneous.
II. Erie Framework: 
a. What is the issue; 
b. What is the federal standard, does it apply? 
c. State standard? Does it apply?; 
d. Is there a potential conflict? (fed law must be read NARROWLY to avoid) If yes,
e. Is the federal law valid? Defer to Track Analyses
i. If conflict, must determine whether the Fed Law is Valid (track analysis)
ii. If it is valid, then under the supremacy clause the Fed Law will control 
iii. If it is not valid, then apply the state law
III. Conflict Analysis
a. Steps:
i. Identify the potential conflict between fed procedural and state law
ii. Identify the issue to be resolved
iii. De Must determine whether the federal standard was sufficiently broad to control the resolution of that issue, making the conflict with the state law real.
1. Simple statutory interpretation to see if the statute/rule cvoers the point in dispute
b. Conflict Analysis: Applies to all three tracks→ conflict must be real, 
i. if there is no conflict then state law applies for this issue. 
c. As discussed by Scalia, the federal law must be read narrowly in order to avoid a conflict

IV. Track I: Federal Statutes Track (US Constitution Article VI - Supremacy Clause)

	Is it rationally classifiable as procedure? 
· Whether it governs the means and methods of litigation (even if it’s substantive but can be classified as procedural, it is valid) **no federal law has failed this test



a. Focus of the inquiry is on the potential rationality of the procedural characterization
i. No ostensibly procedural federal statute has ever failed this very low threshold test
b. Ask: how does the statute operate within the federal procedural system. What does it do?
c. Stewart Organization v. Ricoh Corp (Marshall): This case presents an issue whether a fed ct. Under 1332 should apply state or federal law on adjudicating a motion to transfer a case to a venue provided by FSC - Manhattan. Stewart (AL) sues Ricoh Corp. (NJ and NY) for breach of contract in Alabama. Ricoh moved to change venue because of the FSC in the K, but under Alabama State law FSCs are unenforceable. Thus, the trial court denied the transfer stating that Alabama law controls, and the Ct. of Appeals reversed establishing that federal procedural law (§1404) should control because of the significant federal interest.
Issue: Whether state law or federal law should govern motion to transfer. 
i. SCOTUS Majority (Marshall): Affirms Court of Appeals decision. The court determined that 1404(a) is a procedural rule that governs transfer of venue, including FSCs which is strongly suggestive that the forum is “convenient”. As a result, the fact that Alabama state law considers FSCs invalid is not dispositive of the issue in transfer of venue (both of which are a procedural issue that conflict), because under the Supremacy Clause federal law trumps state law when there is a conflict.  
ii. Dissent (Scalia): Need to read the issue narrowly so not to construe a conflict. Need to respect the doctrine and avoid an Erie conflict. The validity of the FSC clause should be determined by Alabama contract law: federal procedural law does not impact the validity of a clause in a contract, thus, there is no conflict between the state and federal standard and you apply both. Hence venue may be transferred under traditional transfer analysis, and the FSC clause is not given any weight since unenforceable under Alabama law. 	

V. Track II: Federal Rules of Civil Procedure Track (28 USC §2072 “Rules Enabling Act”)

	Questions that need to be answered:
(1) Is it rationally classifiable as procedure? 
· Governs “practice and procedure,” whether it governs the means and methods of litigation
· No FRCP has failed this question of the test 
(2) Does it abridge, enlarge, or modify a substantive right? 
· Effects the elements of the claim/whether or not party can get a remedy



a. Track two stems from the Rules Enabling Act, which was a federal statute that gives court the power to use and adopt the rules of federal procedure. 
i. Track 2 is stricter than track 1 because Congress delegated these powers to judges and Congress wanted to ensure the judges stayed within their boundaries and did not make substantive law
1. i.e., a federal congressional statute may cross the line between substantive and procedural, but a rule promulgated by SCOTUS cannot
ii. The Federal Rules can alter the mode of enforcement of a substantive state law, but cannot modify the elements of the state law claim.
b. Question #2: Does a rule that is rationally classifiable as procedural, abridge enlarge or modify a substantive right?
i. That is taken from the rules enabling act:
1. The supreme court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals
2. Such rules shall not abridge, enlarge, or modify any substantive right…
ii. Look to the substantive rights underlying the Pf’s claim
iii. QP: Has the rule changed any of the elements of that claim? Or has it altered the remedies, including any applicable time-limitations, available for that claim’s enforcement?
iv. Federal Rules carry a strong presumption of validity and SCOTUS has never found a FRCP to have violated the principles
c. The purpose of Erie is to protect state sovereignty so to ensure this one needs to inquire into the purpose/intent of what the states wanted in their rules
d. Hanna v. Plumer I (Warren): Hannah (OH) got into a car accident with Plummer (MA), Plumer died from the accident and Hannah sued in Fed Court for Personal Injury. Hannah’s estate served D with process by leaving a copy of the summons at his residence with his wife of suitable age and discretion. This practice was in accordance w/ FRCP (4)(d)(1). However Mass state law requires that executors be served by hand, not given to his wife. 	Comment by Mark Goshgarian: Know this and go over it in the book more 
i. District Court: State law controls, held for Plummer stating improper
ii. Service of process according to MA state law.
iii. Court of Appeals: Affirmed and held there was no Erie conflict. By looking at legislative intent, the COA held that the recently edited §9 was clear legislative intent to require personal notification within the year and thus “conflict” was a substantive not procedural right.  Thus, affirmed the DC ruling
iv. Supreme Court: Reverses. There’s a strong presumption that FRCP will be valid. DC should have used Rule 4(d)(1) because it doesn’t exceed congressional mandate or transgress constitutional bounds. Additionally, when a situation is covered by one of the Federal Rules…the court has been instructed to apply the FRCP and can refuse to do so only if the Advisory committee, this Court and Congress erred in their prima facie judgment that the Rule in question transgresses neither the terms of the Enabling Act nor constitutional restrictions  and to hold that the FRCP will not function when it alters the mode of enforcing state-created rights disembowels either the Const. grant of power over federal procedure or Congress’s attempt to exercise that power in the REA. 
1. Track Two Validity Test: 1) Does rule (4)(d)(1) really govern procedure? Yes: it provides a means to notify opposing party of the suit. 2) Does it abridge, enlarge, or modify a substantive state right? No→ Incidental effects on state law rights are permissible, so long as they don’t alter the elements of the claim. 
e. Shady Grove v. Allstate Insurance (Scalia): Shady Grove sues Allstate in USDC Eastern District of NY to collect interest owed. NY state law (901(b)) precludes class actions when the relief sought is statutory damage or “penalty.” Rule 23 of the FRCP governs class actions. Allstate argues that the rules do not conflict because 901 limits remedy, whereas 23 sets forth “eligibility requirements,” hence they may be used concurrently. Shady Grove argues that they both govern the same issue and thus, R. 23 should govern. 	Comment by Mark Goshgarian: Know this and go over it in the book more…discuss with others
i. Scalia: Doesn’t matter what the purpose of the law is. If we look at the purpose of the rule then arbitrary results occur and lack uniformity. This would mess up the balance between state and Federal law which is what Erie intended on preserving. Testlook only to the text of the statute and determine if it is valid
1. The test is not whether the rule affects the litigant’s substantive rights  because most procedural rules do. What matters is what the rule itself regulates: If it governs only “the manner and the means” by which the litigants rights are enforced, it is valid; if it alters, “the rules of decision by which [the] court will adjudicate [those]rights it is not. By looking at the text of the rule. 
a. the rules regulate the procedure of enforcing the rights not the rights, remedies, or rules of decision which the court adjudicate
2. Hence, held that the state law only limits class action cases in which you are seeking statutory remedies not all class actions in NY. 	Comment by Ani Oganesian: are we sure about this holding?
3. Don’t need to look at state law to see if FRCP abridges, enlarges, or modify a substantive right in state law because there is a strong presumption the FRCP is valid (applying precedence of Sibbach). Only need to look at the rule itself, not its effect in individual applications, and its validity depends entirely upon whether it regulates procedure or substantive rights. Thus, since FRCP cannot be valid in some JXD and invalid in others, depending on their effect on state substantive law, FRCP 23 is valid and Preempts NY Stat. §901(b).
4. Since the rule does not have room for special exemptions don’t need to explain if it abridges etc. 
ii. Stevens (Concur): Would look at the state law and see if the FRCP would, in practice, abridge, enlarge or modify a state substantive right as applied. (Method seems to approximate Scalia, because this would occur very rarely.)
1. “I believe an application of a federal rule that effectively abridges, enlarges, or modifies a state-created right or remedy violates this command.”
2. Testlook to the rule and the state statute to determine if in practice FRCP would abridge, enlarge, or modify the state sub right
iii. Ginsburg (Dissent): Disagrees with all and says that you should look at the intent of the law to determine what the state wanted and to respect their sovereignty. Here, there is no conflict because the NY law’s purpose is to limit the remedy involved, i.e., seeking the punitive damages, and not the procedure of certifying a class action. The certification would be allowed, but under the state law no “penalty” damages can be rewarded. She thinks Scalia is formalistic and this formalistic approach will lead to more forum shopping in states that prevent a remedy to Class Actions cases to simply go to the Federal Courts. 
1. TestDetermine the purpose/intent of the state law in order to respect state soveriegnty

VI. Track III: Federal Judge-Made Law Track (Art. III)

	(1) Is the judge made law arguably/rationally classifiable as procedural?
(2) Does the judge made rule fall within the vested power of judges to make federal procedural law? 

(3) Refined Outcome Determinative Test: From the perspective of the Pf at the forum shoping stage, is the application of the federal law outcome determinative at the outset of the litigation (forum shopping stage)? 
· Would the plaintiff, at the forum shopping stage, choose a federal forum in order to gain a distinct, substantive advantage that would not be available in state court? (Byrd Balancing). 
· If yes, then the Fed Law is invalid unless there is a significant federal policy at stake. 
· (Even if it alters the elements of claim need to see if there’s a federal policy overriding the transgression) 



a. Authority to create freestanding procedural common law derives from an Art. III court’s inherent authority to develop rules of procedure when no constitutional, statutory, or formal federal rule exist
i. Ex: Forum Non Conviens, Claim and Issue Preclusion
b. Question #2: the substantce of the Pf’s claim is the same as in track #2, look to see if the Federal rule changes an element of the claim, the type of remedy that can be sought, or if it alters the time frame within which the suit may be brought
c. Outcome determinative: at the pre-filing point in time when determining between filing in either the federal and state forum the Pf knows they will have a distinct substantive advantage in the federal court that would not be available in the state court. 
i. Case in one of the forums due to the law it is outcome determinative at the forum shopping stage. 
d. Guaranty Trust v. York: York sued Guaranty for alleged breach of trust. The suit was a federal diversity action and New York substantive law governed. Guaranty claimed the suit was barred by the NY statute of limitations. York argued that the federal court was not bound by the NY statute of limitations, and the federal doctrine of laches should control and the claim should be brought. However, SCOTUS did not agree because when a Fed Ct. is hearing a case solely because of diversity the outcome of the ruling in Fed Ct. should not be significantly different than if it was tried in State Court. Thus, even though the judge made rule of Laches could apply in Fed Ct. the fact that the SOL had run in State court meant that the suit was barred in federal court because of the principles of Erie (no forum shopping/federalism) 	Comment by Mark Goshgarian: Know this and go over it in the book more
i. Trial Court: Grants Guaranty’s motion for summary judgement, finding no “duty” claim under applicable state law.
C of A: Reverses and remands to trial court allowing it to disregard the state statute of limitations and can rely on the federal doctrine of latches. 
ii. Supreme Court (Frankfurter): Reverses and remands. Outcome should be substantially the same in terms of rules regardless of state or federal court so denotation of substantive or procedural doesn’t matter. So if case is barred in state court, it should be barred in federal court if the case is brought in federal court solely for diversity purposes. 
1. Frankfurter rule: Look at how the doctrine operates within the system (same as Stevens approach in Shady Grove) and if the “procedural” law acts in a substantive manner (affecting the claim or ability to recover) then the court will treat it as a substantive. Here, if we allow the doctrine of laches to control, it will “revive” the claim that would otherwise be dead under the state’s statute of limitations.
2. The outcome of a litigation in Fed Ct. solely because of diversity should be substantially the same (or not significantly different) as in State Ct. 
iii. Byrd: Applies only to Track Three Analysis: Alters the test introduced in Guaranty. We still ask if fed judge made law is procedural. We then ask is it outcome determinative at the forum shopping stage. If yes, not valid unless significant federal policy at stake (what Byrd is adding)
1. I.e., viewing the case at a pre-filing stage (when the P is contemplating the choice of a federal or state court) would the P choose the federal forum in order to gain a distinct, substantive advantage that would not be available in state court. However, if the state substantive law goes against a significant federal policy then fed court trumps. 
2. The only Federal policy we know of is the balance of resources between the judge and jury
a. Potentially another one is the possibility of sanctions
e. Hanna v. Plumer [II]: Outcome determination analysis was never intended to serve as a talisman (not the main thing you look at, just something you consider); qualifies from Guaranty Trust to make sure to look at outcome determination at the forum shopping stage. The message of York is that the choice between state and federal law are to be made not by application of any automatic, “litmus paper” criterion, but rather by reference to the policies underlying the Erie rule.	Comment by Mark Goshgarian: Know this and go over it in the book more
i. Thus in determining the answer to whether the Fed law is valid, in re: to the State law, the court must look at the policy considerations brought forth in Erie 1) it would be unfair for the result of the litigation to materially differ because a suit was brought in Fed Ct. rather than St. Ct. and 2) prevent forum shopping (what the Hanna ct thought the “Twin aims” of Erie were 1) discourage forum-shopping and 2) avoidance of inequitable administration of the laws)

f. Gasperini v. Center for Humanities: Gasperini was a reporter from Central America. The Center for Humanities, Inc. asked to borrow slide transparencies Gasperini took. Gasperini lent the Center 300 transparencies, which were lost. Gasperini sued in the USDC in the SD of NY under diversity jurisdiction. The Center conceded liability, and the only issue for trial was damages. Gasperini’s expert witness testified that the industry standard value was $1,500 per transparency . The jury awarded Gasperini $450,000 (300*$1500), and the Center moved for a new trial under FRCP 59, arguing that the award was excessive under NY State Law CPLR §5501(c) which places the standard of review for an excessive award as one that “materially deviates from what would be reasonable compensation.” However, in federal court under the 7th Amendment, governing the judge made rule for excessiveness of a monetary award as the “Shocks the conscious” standard. Both methods of review take into consideration awards approved in similar cases but the “Deviates Materially” standard tightens the range of tolerable awards. 
i. Ct of Appeals reverses, finding that the Trial Court did not apply the NY industrial standard properly (verdict deviates materially from reasonable compensation). 
ii. SC: Here, Ginsburg doesn’t examine the federal rule and instead focuses on the state standard’s purpose - to cap damages. There is no conflict because the trial court may apply NY’s materially different standard and the Court of Appeals must apply the abuse of discretion standard in deciding whether a new trial may be granted, thus the two may coexist. In review of the State Statute Ginsberg determined that the law was both substantive and procedural in nature. Procedural in the sense that it provides instructions and decionmaking authority on New York Appellate Courts; Substantive in that it controls how much a Pf can be awarded. Thus, the State law trumps the Fed. Judge Made “Shock the Conscious” Standard because under Erie State Sub Law governs over Fed Procedural Law, which was to stem forum shopping and afford sovereignty to the states. Thus, Erie precludes a recovery in fed ct. significantly larger than the recovery that would be tolerated in state court. 
1. Here, the court found there is no conflict because the fed standard (shocks the conscious) was not substantially different from the state standard (deviates materially). The fed standard is more generous than state standard. The way Gasperini court frames outcome-determination: Would application of the standard have so important an effect upon the fortunes of the litigants that failure to apply it would unfairly discriminate against citizens of the forum or make the P choose another forum? The Court holds that the “materially differs” state standard should be applied because there is no conflict between the two standards. There is no conflict because both determine that a case should be re-tried for an abuse of discretion but one is at the district/trial court and the other is at the Appellate level. Additionally she looked at the outcome-effectiveness of the litigation/law being looked at. 
a. Adds “outcome effective” that goes beyond the claims and defenses and Ginsberg suggest that alteration of the outcome of the case not limited to claims and defenses can also be outcome effective if it affects the type of remedy available (equitable verus monetary)
iii. Scalia dissent: Argued that properly viewed, this was a Track Two case due to the fact that FRCP 59 specifies a “federal standard” for granting a new trial when the jury reached a “seriously erroneous result.” A standard that would directly conflict and control the case at hand. Additionally, the Majorities opinion exaggerates the difference the two standards would take in the case and uses the “outcome-determination” of the “standard of review” as opposed to weighing the policy factors of the disruption of the relationship between the judge and jury in federal courts. 
1. Conflict:  according to scalia “Court made classic Erie mistake of regarding whatever changes the outcome as substantive.” There is no indication that the difference between “deviates materially” and “shocks the conscience” would lead to forum shopping and 

Joinder
	Theory: Are they related enough that the claims should be heard together AND would it cause any prejudice to any parties?

I. Joinder of Claims
a. Joinder of Claims- General
· Joinder of Claims: Rule 18 (a): A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party
i. Efficiency and Fairness: The purpose of the rule is to prevent multiplicity of actions and to achieve resolution in a single lawsuit of all disputes arising out of common matter.
ii. A federal court may entertain the claims BUT must have Jurisdiction over 1) the claims AND 2) the parties joined 
1. Need to perform SMJ (1331, 1332, 1367) analysis, PJ analysis, and Venue Analysis
2. For Venue analysis: 
a. Under 1391(b)(1)--Df(s)resident of the state--there is most likely no issue b/c that section provides that venue is proper in a district which any Df resides if all Df reside in the same state. In these cases, a Df residence in the selected Dist. Renders venue proper as to all claims asserted against that Df (or any of the Df) by the Pf. 
b. Usually there is an issue when 1391(b)(2) claim (a substantial part of the events/omissions giving rise to the claim or property is situated), b/c venue may be proper for one claim but not for the other(s) attempting to be joined. But then P can ask the court to keep the case in the venue where P filed under “pendant venue,” which is up to the court’s discretion to approve.
iii. W/ respect to a D’s counterclaim, since the P chose the Federal Ct (i.e., venue) then the P is deemed to have waived any objection to venue on the counterclaims asserted 
b. Counterclaims- Rules/Framework
· Counterclaim: a claim filed in response to an opposing party's claim
i. Compulsory Counterclaims: Rule 13(a)(1): A pleading must state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party if the claim:
1. (A) Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim AND
2.  (B) Does not require adding another party over whom Ct cannot acquire jurisdiction. 
3. (Compulsory Counterclaim: one that must be asserted; must be pleaded by answer—as stated in Leonard; if not filed by the time the answer is due, it may still be filed as a parallel proceeding if final judgment for the original suit has not been rendered → at that point, courts may enjoin, dismiss, or transfer the second suit) (See note on 651)
ii. Exceptions to Compulsory Counterclaims: Rule 13(a)(2): the pleader need not state the claim if
1. Rule 13(a)(2)(A): Claims that were the subject of another pending action at the time the federal action was commenced.
2. Rule 13(a)(2)(B): Claims by a defendant over whom the court has obtained only in rem or quasi in rem jurisdiction, if that defendant has not filed any other counterclaims against the plaintiff.
a. Hypo: If MS sued in action 2 for personal juris quasi/ in rem, MS counterclaim isn’t waived.
3. Additional exceptions: 
a. Claims that a defendant (or potential counterclaimant) did not possess at the time she served her responsive pleading and that matured or were acquired only later. In contrast with Rule 13(a)(1). Matured = claims the pleader has “at the time of serving the pleading”
b.  Claims that require the presence of third parties over whom the court cannot acquire jurisdiction. In contrast with Rule 13(a)(1)(B)
iii. P cannot object to venue for counterclaims filed against him because the P was the party that filed the suit in the Fed. Ct. 
c. Permissive Counterclaims: Rule 13 (b): A pleading may state as a counterclaim against any opposing party any claim that is not compulsory.
i. The key distinction between a compulsory and permissive counterclaims lies in how one interprets and applies the phrase “same transaction and occurrences.”
d. Amended Pleadings: Rule 15: Pleadings may be amended according to Rule 15 to assert omitted counterclaims. They may be amended once, and within the specified time constraints in the Rule. A party may also amend if the opposing party consents, or with the court’s permission, so long as it would not prejudice the other party. Can only amend a pleading if new facts introduced. Generally up to trial but can be even beyond that if there would be prejudice. 

e. Determining the framework for Compulsory Joinder of Claims or not

i. Approach:
1. Want to see what the nature of the claims and counterclaims are to determine what it is?
2. Then see what the relationship between the counterclaim and the other claims are and see how the counterclaim came about in relation to the other claims procedurally (i.e. the procedural story)
3. Then determine if there are facts or overlap in law between the claims
ii. Law Office of Jerris Leonard v. Mideast Systems: (P) was (D)’s attorney in a government K litigation. They lost. (D) failed to pay (P) and (P) sued in USDC. A default judgement was made for 72k. Thereafter, a year later the (D) sued (P) for malpractice. (P) sought declaratory relief to the effect that (D)’s claim was compulsory counterclaim. Ct used a “Logical Relation” (same transaction/occurrence) test to determine whether a claim is compulsory w/in the meaning of rule 13(a). Analysis: Under rule 13(a)(1), (D) had a claim for malpractice at the time it was served for failure to pay attorney’s fees. Under 13(a)(1)(A)/Logical Relation Test, the malpractice claim is the quintessential example of a compulsory counterclaim, because it is a defense to the (P)’s claim.
1. Logical Relationship Test: In relation to the “transaction or occurrence” aspect of Rule 13 (a)(1), SCOTUS interprets that phrase broadly. In that they “may comprehend a series of many occurrences” which does not depend upon the immediateness of their connection, i.e. timing, as upon their logical relationship. The logical relationship is when there is a substantial overlap of facts or law that lead to significant overlap of evidence and should be adjudicated in a single forum (no temporal relationship necessary).
2. Holding:The Court holds that because the malpractice claim was a defense to the attorney’s fees claim, it was compulsory and failure to bring the counterclaim in the first suit constituted a waiver of the defense. Although MS says he never filed a pleading in the attorney’s fees suit and thus the Rule doesn’t apply, the Court says that “pleading” in Rule 13 also encompasses default judgments (this is the majority view of courts). Thus, since the party knew or should have known about the malpractice claim at the time its answer was due it is now barred because allowing it would frustrate the purpose of preventing multiplicity of actions and to achieve resolution in a single lawsuit. 

iii. Burlington Northern RR v. Strong: Strong sues his employer for personal injuries he sustained at work. The court awards Strong $73k for the injury. He also received $11,678.21 from his union for the injury. In a separate suit, Burlington sued Strong for breach of contract (Agreement stated that employees cannot duplicate recovery of lost wages from disability case). The Court of Appeals found that although the “same transaction or occurrence” should be read liberally to fulfill the purpose of the Rule, the claims here raise different legal and factual issues governed by different bodies of law and hence it is a permissive counterclaim. However, even if they had a logical relationship, the maturity exception applies, because the maturity of the off-set claim depended upon a ruling in favor of Strong.
1. Logical relationship test strict: transaction may comprehend a series of many occurrences, depending not so much on the immediateness of their connection as upon their logical relationship...A counterclaim that has its roots in a separate transaction or occurrence is permissive and governed by Rule 13(b). However, can’t be a wooden (strict) application of transaction label, but must carefully examine the factual allegations underlying each claim to determine if the logical relationship test is met. Should consider the totality of the claims, including: 
a. 1) the nature of the claims 
b. 2) the legal basis for recovery
c.  3) the law involved, and 
d. 4) the respective factual backgrounds.  (not dispositive). 
2. Holding: The court held that Burlington’s claim was not a compulsory counterclaim because they do not arise out of the same transaction. Df’s action is grounded in the accident whereas Pf’s suit is grounded in the SSBA of 1973, which arise out of different legal and factual issues governed, by different bodies of law. Additionally, even if the claim was compulsory, it did not mature until after the first suit was brought. 
3. **Burlington could have filed their set-off claim as a contingent claim especially if read it in light of Rule 1 and efficiency and fairness of litigation
f. Supp JXD and Counterclaims
i. Compulsory Counterclaims automatically satisfy the CNOF standard established by Supp Jxd. statue b/c 13(a)(1)(A) “same transaction or occurrence” is stricter than CNOF.
ii. Permissive Counterclaims: courts need to have an IBJ over the counterclaim. Because there is not an automatic satisfaction of 1367(a) CNOF because the claims are not within the same transaction or occurrence
1. Majority: Failure to satisfy 13(a) is the same as failing §1367
2. Minority: §1367(a) is slightly more generous than the same transaction or occurrence at 13(a)(1)(A). Thus you may have a claim that satisfies 1367 but cannot be brought as a counterclaim under 13(a)(1)(A). 
iii. Hart v. Clayton-Parker and Associates: Hart defaulted on JC Penney credit card debt. JC Penney assigned the collection to Clayton-Parker Associates. Hart then sued Clayton for violation of the FDCPA by engaging in unfair, deceptive, and abusive debt-collecting practices. Clayton filed a counterclaim against Hart alleging Pf defaulted on their debt with JCP. The parties are not diverse. Hart contends that claims are permissive and the court does not have SMJ over D’s counterclaim because the payment default does not arise out of the same transaction as the FDCPA violation. Whereas the Df argue that claim is compulsory because they do arise out of the same transaction and that hearing them together would prevent multiplicity of lawsuits and the court can exercise Supp Jxd over the claim. 
1. Holding: Relying on the 9th circuits logical relationship test looking at the essential facts to the claim that it would be judicially efficient and fair that all of the issues are resolved together. The court found that the FDCPA violation and D’s counterclaim raise different legal and factual issues governed by different bodies of law. This is because the FDCPA claim arises out of the conduct of the DF with the letter and pursuing the debt and is governed by Fed law. Whereas, the Df counter claim is entirely dependent on K law (need to establish K, its validity, breach, etc.) the validity of which is not relevant to the FDCPA claim. As such, the court concludes that D’s state-law counterclaim is not logically related to P’s complaint and is therefore not a compulsory counterclaim. The court adheres to the majority rule and dismissed the counterclaim because it did not satisfy Sub Mat. Jxd. Independently (permissive Counterclaims must satisfy an IBJ). 

g. Problem 8-1: Paul v. Ted (roommates)	Comment by Mark Goshgarian: Do compulsory and permissive analysis
i. Paul brings 4 claims against his roommate Ted in a federal court sitting in diversity: 1) failure to repay $10K loan 2) $15k in car damages 3) $2k in computer damages 4) $50k in phone bills. Amount in controversy is satisfied, because claims by a single party can be aggregated against another party. These claims may be joined under rule 18(a), as they are all brought against the same opposing party.


I. Joinder of Parties
a. Rule 20 Permissive Joinder Of Parties

	Rule 20(a)(1) Plaintiffs Persons may join in one action as plaintiffs if:
· they assert any right to relief jointly (common title of right), severally (we each have a separate claim), or in the alternative (if 1 claim wins, other loses) with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences, and;
· any question of law or fact common to all plaintiffs will arise in the action.

Rule 20(a)(2) Defendants - Persons - as well as a vessel, cargo, or other property subject to admiralty process in rem - may be joined in one action as defendants if:
· Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
· Any question of law or fact common to all defendants will arise in the action. (at least 1)




i. **Majority: Rule 20 is broader than 13 because it allows for series of occurrences and hence does not automatically satisfy 1367a.    
ii. 1367(b) and joinder of Parties to an action under Rule 20 and other Joinder Scenarios
1. 1367(b) - In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection 	Comment by Mark Goshgarian: Read notes after Kroger
a. (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the FRCP, or (b) over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or (c) seeking to intervene plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332. 
b. Basically, NO supplemental jurisdiction may be exercised over the following claims if not complete diversity:
i. By plaintiffs against persons made parties under FRCP 14, 19, 20, or 24.
ii. By persons proposed to be joined as plaintiffs under FRCP 19.
iii. By persons seeking to intervene as plaintiffs under FRCP 24.
c. This allows multiple (P)s to sue a single (D) without satisfying A.I.C. but does not allow a (P) to join additional (D)s without satisfying A.I.C. against each of them
d. A claim filed in response to a claim does not pose a potential for evasion. 
2. Framework:
a. What is the anchor claim?
b. If 1332, worry about 1367(b)…codifies Kroger, potential for circumvention by the Pf. 
c. Look to Joinder Scenarios in the rule and see if you have any of them.
d. If don’t, then good, but may have a contamination problem under EXXON
e. If do, analyze if it is expressly prohibited because it violates the JXD requirements of 1332.
3. READ PG 670-672 to refine understanding of Rule 20 and §1367 analysis
b. Exxon Mobil v. Allapattah Services:	Comment by Mark Goshgarian: Know this case. Revisit. Revise. And own
i. Starkist (case used in Exxon) to develop analysis
1. Daughter cuts her finger on a can of tuna, and sues Starkist (single Df) in Federal Court. The trial court exercises diversity jurisdiction over her claim. Her parents join the suit under rule 20, seeking emotional damages resulting from their daughter’s injury and sue Starkist (single Df). The court of appeals found that the daughter satisfied the AIC, but not the parents. As a result, the court of appeals found it lacked supplemental jurisdiction under 1367 for the parents claims.
ii. Exxon: 10k Exxon dealers file class action against Exxon in which they were overcharged for fuel. The case was in Fed Ct. because of §1332; however, many of the claims the P’s alleged did not satisfy the minimum A.I.C. of §1332. However, there was one claim that satisfied all of the requirements of §1332. 	
iii. Question Presented: Can a federal court sitting in diversity Exercise Supplemental JXd. over claims brought by parties that do not satisfy the amount in controversy requirement?
iv. Holding: where the other elements of Jx are present and at least one named plaintiff in the action satisfies the AIC requirement, 1367 does authorize supplemental Jx over the claims of other (P)’s in the same Article III case or controversy. Need complete diversity, but not all Pf permissively joined need to meet min A.I.C. when analyzing under §1367 analysis because if they did then the court could move under §1332.
1. Indivisibility Theory: that a district court lacks original jurisdiction over civil action unless the court has original jurisdiction over every claim in the complaint, it requires assuming either that all claims in the complaint must stand or fall as a single, indivisible action, as a matter of definitional necessity; if AIC no met for one claim then all claims barred from hearing the claim.
2. Contamination Theory: The inclusion of a claim or party falling outside the district court’s original JXD somehow contaminates every other claim in the complaint, depriving the court of original Jxd. over any of these claims. This theory makes sense in terms of considering complete diversity requirement, however, it makes little sense to the A.I.C. requirement. This is because the min. AIC does nothing to reduce the importance of the claims or go against the theory of the reason for a diversity suit (i.e., prevent biased St courts from adjudicating over out-of-state parties)
3. The exceptions to 1367(b) do not withhold supplemental jurisdiction over plaintiffs joined under R.20 and 23. 1367(b) and Rule 20 is not (for parties joined as plaintiffs). This could be a drafting gap but it also makes sense because…. Rule 19 is specifically mentioned because P would otherwise be able to join a non-diverse plaintiff under Rule 19 after the SMJ requirement, thus circumventing the complete diversity requirement. Rule 20 is not included because any P or D added would be up to court’s discretion.
a. It is up to Congress and not courts to fill in the “drafting gap” in 1367(b) 
b. that does not include R. 20. 

c. Counter Claims and Cross Claims between and against parties

	Rule 13(g): Cross Claims against a Coparty: a pleading may state as a crossclaim any claim by one party against a co-party if the claim arises out of the transaction or occurrence that is the subject matter of the original claim, or if it relates to any property that is subject matter of the original claim.The cross claim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant

Rule 13(h): Rule 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim. Only under 13(h) analysis can you consider the D as a P to see if the other parties were joined correctly. 
· Analysis steps:
1) Do 13(h) analysis taking Df as the hypo “Pf”” for the counterclaim and taking 20(a)(2) into consideration to see if Joinder is proper
2) See if the Ct has JXD over the Added party? (1331, 1332, 1367, Venue, PJ)
· Like FRCP 20 analysis, look to the nature of the counter claim and see how it came about to see if there is JXD. 



i. Two situations when a Df can assert a claim against someone who is not already a party to a suit (thus bringing in a new or third party to that claim)
1. FRCP 13(h) sometimes permits a Df who was filed a counterclaim or a crossclaim against an existing party to join a new party to that claim
2. FRCP 14(a) allos a Df to file a 3rd-party complaint against a nonparty who is or may be liable to indemnify the Df for all or part of the Pfs claim
ii. IMP: Court needs to ensure that they are able to obtain PJ over the new party and that SMJ exists over the claim
1. Schoot: “In the case of compulsory counterclaims the venue statutes have been construed to apply only to the original claim, and not to the compulsory counterclaims”
iii. (a)/(b) Counterclaims= between opposing parties
iv. (g) Cross claims=between co-parties.
1. Co-parties become opposing parties when a cross claim is filed against them, then the opposing parties can file counterclaims against the opposing Pf
v. HYPO: P sues D1 and D2. D2 cross claims against D1. Here D1 and D2 were co-parties when the suit began, but after the crossclaim, D1 and D2 are opposing parties. D2 can now file a counterclaim and may NEED to file it if it satisfied the 13(a) requirement
vi. When looking at whether Rule 13(h) allows the joinder of a party to a Df’s counterclaim you want to take the perspective of the asserting party
1. i.e., the person asserting the CC would be the “Pf” in that claim and then ask would the “Pf” be able to join the opposing parties as Co-Def under Rule 20(a)(2), if yes then join them under rule 13(h) and 20(a)(2)  
vii. Schoot v. United States Schoot brought suit against the United States (IRS) alleging erroneously assessed or collected taxes. The United States counterclaimed against Schoot to collect the unpaid taxes, and filed a Rule 13(h) counter-claim against Vorbau (proposed to be added as a co-defendant to the counterclaim under FRCP 20 or 19), Schoot’s boss who was not a party to the action yet. Thus, under rule 13(h) the court looks at FRCP 19 & 20 for their addition to the action. Vorbau asserts three reasons why the counterclaim should be dismissed:
1.  1) Lack of PJ - Ct says that Illinois long-arm statute allows for PJ over someone that transacts any business in IL and Vorbau was president of an IL corporation at the time the events took place.
2.  2) Improper venue - In the case of compulsory counterclaims, a third party brought into the action cannot challenge venue. Venue statutes applies only to the original claim. 
3. 3) Improper joinder - Vorbau says US is not using 13(h) properly. 13(h) requires consideration of all parties from the perspective of the D. However with the US’s counterclaim, must treat the US as a plaintiff → if it were a P in this action, would it be able to join Schoot and Vorbau as co-defendants under Rule 20(a)(2)? If yes, the joinder may happen under 13(h). Here, they are responsible jointly and severally, the claims arise out of the same transaction/occurrence, and there are many common questions. 
4. Holding: The court held that the joinder of the parties was proper because there were numerous common questions of law or fact. Thus, Gov. properly joined Vorbau as an add’l D under FRCP 13(h) and 20. 
viii. Rule 12: The list of motions to dismiss doesn’t precluded other options--can use General Rule 12:  “every defense to a claim for a relief in any pleading must be asserted in the responsive pleading if one is required” 
ix. Hartford v. Quantum Chemical Group: Hartford sues and seeks declaratory judgment against Quantum. Quantum files a compulsory counterclaim (13(a)) and joins Property Insurers using Rule 13(h) and Rule 20(a)(2). Analyze the situation from Quantum’s perspective. The analysis concludes that PI may be added under 13(h) & 20(a)(2). PI then files a counterclaim against Quantum.
Question before the court: Does the court have SMJ over PI’s claim against Quantum? 	Comment by Mark Goshgarian: Does 1367 only pertain to original PFs? I think it does because it leaves out Rule 13 and says Pf. Even though when counterclaim and seek to join a party under 19 or 20 you look at the claim from the Perspective of the Asserting party. 		Comment by Mark Goshgarian: Review this case and the analysis of 1367…for Joinder of parties/claims, do you need to do rule 13 and rule 19 or 20 analysis?
1. Hartford’s claim against Quantum and Quantum’s claim against Hartford are anchor claims that both satisfy original jurisdiction. Hence the additional claims could be added under 1367 (a) because the court says there is a CNOF between the counterclaim by Quantum against PI and the two claims with original jurisdiction. Additionally, there is no issue with 1367(b) exception because Quantum is a D to the first action (Hartford-->Quantum) and 1367(b) only refers to when (P)s add parties. Hence claims can be joined even though Quantum and PI are non-diverse parties.
2. **this is because the rule was written in the manner it was AND courts want to give deference to the P’s choice of forum (i.e. Federal Cts). Additionally, if allowed a D’s counterclaim against a non-diverse P to defeat diversity it would consistently be a procedure that Ds would use to get out of federal court. 
** If the counterclaim from PI was compulsory then the logical relationship test would be applied based on Rule 13. 

d. Impleader

	Rule 14(a) Impleader: Defending party (can be P in a counterclaim) may, as a 3rd party Pf, file a 3rd party claim against a nonparty who may indemnify the D for all or part of P’s claim against D. Can only file the 3rd party complaint less than 14 days after serving the original answer; Can file after the 14 days but need court permission; should always ask court as a best practice

Rule 14(b): When a claim is asserted against a Pf, the Pf may bring in a third party if this rule would allow a Df to do so.
Rule 14 is discretionary and is based on the assessment of: 
1. (1) Prejudice to original P 
2. (2) Complication of issues at trial 
3. (3) Likelihood of that delay
4.  (4) Timeliness of the motion to implead (basically, a due process analysis)


. 
i. **A party impleaded into a suit is referred to as a third-party defendant. There is no complete diversity requirement when a party impleads a non-diverse 3rd party defendant.
ii. **You may still file indemnity claim against party already in litigation under 13(g).
iii. Under Rule 14(a) a Df is basically saying that another party not in the suit may be completely or partially liable to the DF if the Df is found liable, and thus should be part of the suit
1. Under 14 the otherparty is a Non-party to the suit, whereas in 13(g) they are co-parties in the suit 
iv. Impleader is NOT I DIDN’T DO IT YOU DID IT. 
1. It is= I DID IT BUT YOU ARE LIABLE FOR WHAT I DID.
v. Wallkill v. Tectonic Engineering, P.C.: Wallkill (NJ) bought property in NY with plans to build and hired Tectonic (NY), to perform geotechnical tests on the property. The report said that after remedial work the land will be suitable for development. Wallkill then negotiated a construction K with Poppe (NJ). After several months Poppe informed Wallkill that certain areas of the land were unsuitable for building even after implementing Tectonics report recommendations. Tectonic contends that further testing on its behalf concluded these unsuitable areas were not under the property’s original soil, but placed on top of original soil. Wallkill contends the conclusion in Tectonic’s report were erroneous. Wallkill sued Tectonic. Tectonic filed a Motion to dismiss for lack of PJ, dismiss or transfer for improper venue, and dismiss on the ground that Poppe was an indispensable party. Tectonic files a motion to join Poppe under Rule 14. 
1. Analysis: Tectonic claims that Poppe should be joined because he is liable for all or part of the damage the original P claims against the D. To suffice, Tectonic’s claim against Poppe must be an indemnity claim, relationship of contribution, or joint tortfeasor relationship. Here HOWEVER the Rule 14 addition of Poppe fails because Poppe is liable to Wallkill not to Tectonic hence this is a defense Tectonic has against Wallkill’s original claim not a Rule 14 analysis. 
a. Alternative approach for Wallkill: Tectonic would need to make a claim against Wallkill (ex. damage to business) under 13(a) and then add Poppe as a party under 13(h) and Rule 20.
vi. Guaranteed Systems v. American National Can Co.: Guaranteed System (NC) sues National Can (DE) for breach of contract in state court claiming that National Can failed to pay Guaranteed systems. National Can removes to USDC under 1441(a) and 1446, because the federal court had original JX over the original action under 1332. National Can then answered, and filed a counterclaim alleging negligent performance of the contract. Guaranteed answered, and filed Rule 14 third party action against Hydrovac (NC) alleging indemnity for any amount that Guaranteed may owe to National Can.	Comment by Mark Goshgarian: Review, revisit, revise and perfect the understanding and description of this case
1. Analysis: Applying only 1367(a), the court would have supplemental jurisdiction over the Hydrovac claim. However, part (b) outlines exceptions to that, including prohibiting the P to implead non-diverse parties under Rule 14. This standard does not completely apply here though, because Guaranteed is essentially acting as a D here. Also, Guaranteed initiated the claim in state court, so likely no evasion exists and not trying to get into federal court. Regardless, the statute must be read on its face and thus, as Guaranteed is a P, the impleader cannot have supplemental jurisdiction under 1367(b). 
a. Grossi thinks that the court got this wrong, because 1367(b) is codified by Kroger (see 384-85 for note on this)
e. Intervention of Right

	Rule 24: (a) Intervention of Right: On timely motion, the court must permit anyone to intervene who:
1. (Statutory intervention): Is given unconditional right to intervene by a federal statute; OR
2. Claims an interest relating to the property or transaction that is the subject of the action (intervenor’s interest), and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest.

(c) Notice and Pleadings required: A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought. 




i. A stranger to a lawsuit may be allowed to intervene in the action, even over the existing parties’ opposition, particularly if the stranger has an interest that may be harmed if the suit were to proceed without her.
ii. For intervention, it is not about the transaction or claim being discussed in the suit it is about an interest
iii. Great Atlantic & Pacific Tea Co. v. Town of East Hampton: Great Atlantic & Pacific is trying to build a superstore that the superstore law would block. Hence A&P sues the Town filing a declaratory judgment stating the superstore law is beyond the legislative authority, claiming the law violates NY and federal constitution, denies due process, and illegal restraint of trade. The “group” wants to preserve rural heritage of the town and supports the passing of the law. “Group” seeks to intervene under Rule 24(a)(2) or 24(b)(2). 
iv. 4 Elements of Intervention:
1. Timely
a. The speed with which the would be intervener acted to intervene when it was put on notice that its interest would no longer be adequately represented by the original parties
b. The extent of prejudice that the existing parties to the litigation may suffer as a result of the would-be intervener’s failure to apply for intervention as soon as it knew or reasonably should have known of its interest in the case.
c. The existence of unusual circumstances militating either for or against a determination that the application is timely. 
d. Not an absolute measure of time; not a tool of retribution
2. Intervener’s Interest
a. Read very deferentially to the would-be intervener - rarely denied.
b. The interest of the would-be intervener must be direct, substantial, and legally protectable. 
c. Courts Viewpoints
i. Majority: expansive view, especially with cases affecting the public’s interest and it is important that a diversity of viewpoints be represented
ii. Minority: take stricter approach requiring the assertion of an interest that is legally recognized as enforceable
3. May be Impaired or Impeded
a. Without the intervener being allowed into the case, their own interests would be impaired or impeded if not allowed into the action. Basically, there is no one to protect his or her interests.
4. Adequately Represented
a. Adequate representation is presumed when the would-be intervener and an existing party share the same goal or objective. This presumption must be overcome by showing collusion, nonfeasance, adversity of interest, or incompetence of the party who shares the same interest. 
b. Great Atlantic approach: applicant shows that representation of his interest may be inadequate - minimal burden placed on would-be intervenor.
c. Some courts place the burden of persuasion on the party resisting intervention. However, many assert that the burden of showing the inadequacy of the representation is minimal.
d. *All elements must be met, otherwise intervention will be denied.
5. Great Atlantic & Pacific Tea Co. v. Town of East Hampton 24(a)(2) Analysis: DENIED: The court comes to this conclusion by analyzing the four factor test above. The court finds that the motion is likely timely. The interest of the “group” is relating to the property or transaction subject of the action. Court mentions that the relationship must be “direct, substantial, and legally protectable” NOT “remote or contingent”. This is also likely met here. The third factor is also likely met here because the decision affects the enjoyment of the group. The main issue is the fourth factor. Here the court finds that the adequate representation is presumed when would-be intervener shares same ultimate objective as party in lawsuit and hence must show “collusion, nonfeasance, adversity of interest, or incompetence of named party. The “group” here doesn’t assert any of the above, but states a different theory /rationale from the town (environmental protection) as their justification. HOWEVER to prevail need to show not only that the rationale differs, but also that this rationale allows the group to assert a justification for the law that could not be asserted otherwise. This is lacking and hence his speculation of better representing the issue of passing the law or speculation that the Town could settle the case does not allow 24a joinder. 

f. Permissive Intervention
	Rule 24 (b): (1) In General. On timely motion, the court may permit anyone to intervene who:
i. Is given a conditional right to intervene by a federal statute; or
ii. has a claim or defense that shares with the main action a common question of law or fact.

  (3) Delay or prejudice: In exercising its discretion, the court must consider whether the intervention will unfuly delay or prejudice the adjudication of the original parties’ rights

24(c): Notice and Pleadings required: A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought. 




1. Courts balance the discretionary factors to determine permissive intervention:
a. Whether the intervention will unduly delay or prejudice the adjudication of the original parties rights
b. Whether the existing parties adequately represent an applicant’s interests
c. Whether the applicant's input as a party would significantly help the court in developing the factual or legal issues involved in the case
d. Whether the applicant raises other issues that might unduly complicate the case
iii. Fed courts should allow intervention where no one would be hurt and greater justice could be attained
iv. **Even when the four factors are met, a court may place “appropriate conditions or restrictions” on the intervenor’s participation of the suit. 
v. Great Atlantic & Pacific Tea Co. v. Town of East Hampton: 24(b) Analysis: DENIED: The court exercises its discretion and denies permissive intervention because of the high potential for delay and prejudice to the plaintiff, given the would-be intervener’s apparent interest in injecting a collateral issue--challenging all of the plaintiff’s development projects, not just those that may violate the superstore law.
vi. Mattel, Inc. v. Bryant: Mattel (CA, DE) sues Bryant (MS) for a Breach of K and Tort claim in CA superior court. Bryant files motion to remove which was denied. The motion to remand because no AIC. Bryant then files another motion to remove. Mattel files motion to remand. MGA (CA) attempts to intervene under Rule 24 as a D to protect rights to Bratz which then satisfies the AIC. Since MGA not in Mattel’s complaint, the intervention does not destroy diversity.	Comment by Mark Goshgarian: Review, revisit, revise and perfect the understanding and description of this case
a. Trial Ct: denies motion to intervene.
b. C of A: reviews DC’s indispensability determination for abuse of discretion. MGA is indispensable, because of its ownership of Bratz. DC was wrong in calling MGA dispensable just because it defeats diversity. 
Analysis: Every time a party seeks to intervene under rule 24(a), 1367(b) joinder scenario is triggered. You must then determine whether the joinder would be inconsistent with the jurisdictional requirements of 1332. Furthermore, the court must determine whether a party is indispensable “in equity and good conscience” as set forth under FRCP 19. Judge Made Law: Intervention destroys diversity if the intervening party is indispensable. BUT… The diversity requirement under 1332 is satisfied together with the judge-made rule of complete diversity and the judge-made exception for a non-indispensable defendant-intervenor. Additionally, the case at hand was whether the D owed the P monetary damages for taking the Bratz doll line, not who owned the rights to the product line. As a result, MGA was not an indispensable party because the parties could accord complete monetary relief without determining whether the ownership of the product lines. 
c. Basic rule from the case: Intervention by a non-diverse, indispensable party destroys jurisdiction under § 1332, but intervention by a non-diverse, non-indispensable party does not.
2. Indispensable = if the court cannot accord complete relief without it.

g. Interpleader 
i.  Avoid the possibility of multiple litigation leading to multiple liability An interpleader is triggered when the claimants are adverse meaning that they have a conflicting interest over the stake, subjecting the stakeholder to multiple liabilities over a single obligation.
ii. Interpleader is a joinder device that comes into play when two or more persons each claim that they are entitled to the same property or “stake”:
1. The person holding the property may bring an action against all of the claimants forcing them to “interplead” or litigate amongst themselve to determine which of them is entitled to the stake
2. Adverse claimants litigate against each other to see who is entitled to the stake
iii. Two Types of interpleader
1. May be brought as statutory interpleader under 1335 or 
2. Rule interpleader under 22. 
iv. An interpleader action must satisfy all of the requirements under at least one of the two “menus” (i.e., either Statutory interpleader or Rule Interpleader) The 2 menus are fixed and no substitutions are allowed. 
1. Hypo: Upon Wilbur’s death, his 4 children each claimed the entire proceeds of a $100,000 life insurance policy. Each child might conceivably sue the insurance company for the full $100,000, forcing the company to defend four separate suits. Moreover, it is possible that judgments could be rendered against the company in each of these actions, resulting in its having to pay a total of $400,000 on a policy. The company may bring an interpleader action and sue all four children in one suit to determine which of them is entitled to the policy proceeds.
v. Interpleader is available even to a stakeholder who has already been sued by one or more of the claimants.
1.  For example, from hypo above, if one of the children had sued the company in a federal court, the company could interplead defensively by filing a counterclaim for interpleader against the plaintiff under Rule 13(a), joining the other children as additional parties to the counterclaim under Rule 13(h). 
vi. Interpleader comes into play only when stakeholder is faced with multiple claims involving a single obligation.
1. Hypo: Man hits 5 people. Man not entitled to interplead the 5 people because he has separate obligations to each of them. Insurance company of man can interplead because stakeholder faced with multiple claims to a single obligation. 
vii. 2 Steps of Interpleader Actions	Comment by Ani Oganesian: let's clarify what this means - what is an "interpleader action" in the meaning of the Geler action #3?
1. The court determines whether the stakeholder faces adverse claims to the same stake or property, thereby making interpleader an appropriate remedy
2. If #1 is met, then adverse claimants litigate against each other to see which of them is entitled to the stake claimed
viii. Rule Interpleader
1. Rule 22 + Normal statutes (1331,1332 etc.)
	Rule 22: (a) Grounds.
(1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though
	(A) The claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or
	(B) The plaintiff denies liability in whole or in part to any or all of the claimants	Comment by Rotem Tamir: Clarification
(2) By a Defendant. A defendant exposed  to similar liability may 
seek interpleader through a crossclaim or counterclaim.

                 (b) Relation to Other Rules and Statutes. This rule supplements- and does not limit- the joinder of parties allowed by Rule 20. The remedy this rule provides is in addition to --- and does not supersede or limit -- the remedy provided by 28 U.S.C. § 1335, 1397, and 2361. An action under those statutes must be conducted under these rules.


	












h. §1335 Statute Interpleader
	[image: ]

i. Statutory interpleader and diversity
1. Statutory interpleader under 1335 diversity is measured “vertically” rather than “horizontally”, i.e., there must be diversity between at least two claimants - “minimal diversity” as opposed to the P and all Ds. 
ii. Geler v. National Westminster Bank USA: Susanna and Ben have money and established trust for Gelers. Problem is that it is not clear what happens to the money when either of them dies. Ben dies. Susana takes the money from the bank. Bank tells Susana to return money and she returns it. Then, Susana dies. Gelers sue bank for money. Susana’s estate never intervenes as a party. Gelers and Susana’s executor are adverse claimants to a single stake. 	Comment by Mark Goshgarian: Review this case	Comment by Labdhi Sheth: is the third suit an original 22 interpleader case or is it simply the consolidated and party added (13a, 13h+ 20+ 22)? How do you proceed under a only Rule 22 action?
	Action #1: Gellers sue the bank to recover the disputed funds in S.D.N.Y.
	Action #2: Susana’s executor sues the bank for fraud and to recover the fund in 
N.Y State court
	Action #3: The bank files seeking interpleader against Gellers and Susana’s 
executor in S.D.N.Y. 
	Bank wants Gelers and Susana to litigate amongst themselves so Bank doesn’t 
pay out twice. Actions #1 and #3 are consolidated. Bank files motion to stop pending state proceedings. The court holds that interpleader under 1335 fails because the Gellers and Susana/her executor are all foreign citizens, and thus, fail to satisfy 1335’s vertical/minimal diversity requirement. 
Proceeding under Rule 22, the court holds that it has the authority to enjoin the state court action, as “it is well established that a federal court that has personal jurisdiction, it has the authority to enjoin a state court proceeding in a rule interpleader case.” The Anti Injunction Act (2283) generally bars a federal court from enjoining a state court action, but it may do so when (1) it is expressly authorized by congress, (2) where necessary in aid of its jurisdiction, or (3) where necessary to effectuate its judgment. In this case, the court held that the injunction of the state court action was “necessary” to effectuate the federal court’s jurisdiction. Here the bank needs to satisfy the usual standards for granting a preliminary injunction (Rule 65(a)): 1) irreparable harm if the injunction is not granted 2) either likelihood of success on the merits or sufficiently serious questions going to the merits to make them fair grounds for litigation and 3) a balance of hardships tipping clearly in favor of the party requesting relief. 

i. Compulsory Joinder

	Rule 19: Required Joinder of Parties: 
(a) Persons Required to Be Joined if Feasible.
 (1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of SMJ must be joined as party if: 
· (A) In that person’s absence, the court cannot accord complete relief among existing parties; or 
· (B) That person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may: 
· (i) As a practical matter impair or impede the person’s ability to protect the interest (similar to R.24); or 
· (ii) Leave an existing party subject to substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest. (similar to R.22)
(2)Joinder by Court Order. If a person has not been joined as required, the court must order that person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff. 	Comment by Labdhi Sheth: we haven't going through this

(3) Venue: If a joined party objects to venue and joinder would make venue improper, the court must dismiss that party. 

(b)When joinder is Not feasible: If a person who is required to be joinedif feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. Factors to consider include (Indispensible factors, non-exhaustive):
1. The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties
2. The Extent to which any prejudice could be lessened or avoided by 
a. Protective provisions in the judgment
b. Shaping the relief; or 
c. Other measures
3. Whether a judgment rendered in the person’s absence would be adequate
4. Whether the P would have an adequate remedy if the action were dismissed for no joinder



i. Conception of the Rule:
1. Provides a framework to determine if a party’s presence in the suit is required for the suit to proceed in an efficient and fair manner. Ensuring due process for the known parties, and for the system as a whole. 
ii. Three step analysis for compulsory joinder:
1. Step 1: Determine if the party is required as set forth under Rule 19’s Three categories of required parties:
a. Those without whom a court will be unable to accord complete relief among the existing parties (Rule 19(a)(1)(A))
i. Complete relief= complete relief as to the existing parties. It is met when any relief b/w the existing parties would be hollow or meaningless without the absentee’s presence
ii. E.g., P seeks an injunction against D, the success of which requires the cooperation of the absent party
b. Those who claim an interest in the subject of the action and whose interest might be harmed in their absence (Rule 19(a)(1)(B)(i))
c. Those who have an interest in the subject of the action and whose absence might harm an existing party by exposing that party to a substantial risk of incurring double or multiple liability, or otherwise inconsistent obligations (Rule 19 (a)(1)(B)(ii))
2. Step 2: If the party is required, then need to determine if joinder is feasible. 
a. It is feasible if:
i. The absent party is subject to service of process AND
ii. The joinder of the party will not deprive the court of SMJ, PJ, and Venue
3. Step 3: Determine what to do with the action
a. If the party is required and joinder is feasible, the Court orders joinder under 19(a)(2)
b. If the party is required, but joinder is not feasible court then determines whether in equity and good conscience, the action should proceed without the required party and solely among the existing parties or should be dismissed under Rule 19(b)
i. Factors to consider (Indispensable Factors):
(A) The extent to which a judgement rendered in the person’s absence might prejudice that person or the existing parties
(B) The Extent to which any prejudice could be lessened or avoided by 
a. Protective provisions in the judgement
b. Shaping the relief; or 
c. Other measures
(C) Whether a judgement rendered in the person’s absence would be adequate
(D) Whether the P would have an adequate remedy if the action were dismissed for nonjoinder 
ii. Courts typically lean towards proceeding with the case even if a party is required but joinder is not feasible. 
iii. Courts look at due process in light of the facts of the case
iv. If a court determines that the case may not proceed under 19(b) then the court has determined the party is indispensable
iii. 19(a) Case: Required Party
1. Temple v. Synthes Corp. Ltd: Temple got implant in LA and screw broke off his back. Temple (MI) sues Synthes (PA) the manufacturer of the implant for defective design, defective manufacture in the USDC in Eastern District of LA. Synthes files a motion to dismiss for failure to join a necessary party. DC commands that Temple join the Dr. and the Hospital in the suit within 20 days if not dismiss with prejudice. In separate action, Temple sues Dr. LaRocca and the hospital in LA Superior Court for malpractice and negligence. 	Comment by Mark Goshgarian: Review
a. Analysis: Court holds that Dr. LaRocca and Hospital are not required parties because they are potential joint tortfeasors and hence permissive parties and it would be error to consider them an indispensable party according to R.19(a). No binding judgment for someone not a party to the lawsuit. Court does not consider insolvency as a factor (to assess whether complete relief may be accorded w/o the party) when considering which parties are compulsory. Complete Relief is granted between parties already in the lawsuit where relief would be meaningless or hollow without the absentee’s presence. Court needs to read the requirement of complete relief narrowly because otherwise it eviscerates the P’s choice in forum of litigation.   
2. Maldonado- Vinas v. National Western Life Ins. Co. (19(a) Case): 2 annuities are created. (1) Francisco is beneficiary, signed by Rivera, who did not have an agent’s license. (2) Carlos as an annuitant and Francisco as owner & beneficiary, Francisco did not sign this annuity. After Carlos’s death, his two surviving sons and widow learn about annuities. National Western paid Francisco his claim benefits under both annuities. P (kids and wife) sued National Western, seeking that amount. National Western files a 12(b)(7) stating that Francisco is a necessary party under 19(a), which would make joinder not feasible since he is resident of Spain with no ties to Puerto Rico under (19)(b), and thus the action should be dismissed in equity and good conscious.	Comment by Mark Goshgarian: Review
i. Analysis: Rule 19(a)(1): Granting the relief sought would not require the presence of Fransisco//the court could simply void the annuities and force the bank to pay damages. Rule 19(a)(1)(b)(i): Because Fransisco has already received his payout from the annuities, he doesn’t have an interest that may be impaired or impeded by a ruling in his absence. Further, a holding against the bank may be in Fransisco’s favor, because it would support a defense that the bank had acted fraudulently. Rule 19(a)(1)(b)(ii): Inconsistent obligations and inconsistent adjudications are different→ Even if the court here holds that the annuities are void, and another court held that Fransisco did not have to repay the funds, the bank could comply with both of the obligations. This is not a rule 22 interpleader case, because we do not have adverse claimants to the same stake→ Francisco is the undisputed beneficiary; what the plaintiffs are claiming is fraud. Hence the obligation is different to each party.
iv. 19(b) case
1. Provident Tradesmens Bank v. Patterson (19(b) Case): Edward Dutcher loaned his car to Cionci to run an errand. Cionci took a detour from the errand and got into an accident killing himself, Lynch (a passenger in the car), and the truck driver with whom he collided. Dutcher had an insurance policy with Lumbermens Mutual Casualty, who declines coverage for the accident. Lynch’s estate (Provident) brought a diversity suit against Lumbermens and Cianci's estate seeking a declaratory ruling that Cionci had Dutcher’s permission to use the car and thus, was covered by the policy. District court found that Cianci had permission to the use the car. 3rd Circuit reversed, stating that Dutcher was required for the action. The SC finds that Dutcher IS required, because if Lumbermens does not cover the accident, Dutcher would be personally liable for the injuries resulting from it. However, the court finds it’s not feasible to join him bc it would destroy diversity. Thus, the court must determine, in equity and good conscience, whether to proceed without him or dismiss the case. SC suggests 4 factors under 19(b) analysis: 1) interest of P 2) interest of D; 3) Interest of system as a whole (due process); and 4) interest of absentee party. SCOTUS goes through these factors in light of the facts of the case and determines that the case should proceed without Dutcher, making him a dispensable party. 	Comment by Mark Goshgarian: Review, read 734-737!!!!!

Class Actions:
 A type of representative litigation in which one or more parties sue or are sued as representatives of a larger group of similarly, situated persons or entities, the so-called class. 
		CAFA: +100 Plaintiff Class Action Suit - Must exceed $5 million, and must be minimum horizontal diversity (at least 1 P and 1 D are diverse)

II. Rule 23 (a): The Prerequisites 

a. When a class action is properly filed and certified by the court, any resulting judgement will bind all members of the class, except those who may have exercised a right to opt out of the class where such an option is available. 
b. Rule 23: (P) has burden of proof for (a) + (b)
	23(a): Four Requirements for Class Certification:
1. Numerosity (too many to proceed under ordinary joinder rules)
a. The impracticability of numerosity depends on the circumstances of each case.
2. Commonality (A common question of law or fact as to each class-member)
3. Typicality (The claims/defenses of the named class members are similar to the claims/defenses of the absent class members)
a. This is an indirect way of assuring that the class representative is a member of the class
4. Adequacy of representation (whether the class representative will adequately protect class member interests - party must have knowledge of the case and incentive to litigate)
a. Adequacy requirement focuses on adequacy of the representative and NO longer class counsel (which is governed by 23(g)).
b. The class representative's’ interest must not be antagonistic to or conflict with those of class member.
5. Quasi Factor: Ascertainability (the class members must be identifiable through objective criteria
c. Walmart v. Dukes: Plaintiffs are 1.5 million past and current female employees of WalMart suing under Title 7 for unfair promotion and pay practices at all levels. They are claiming there is a widespread disparate impact against women employees. They seek injunctive relief along with backpay and punitive damages (i.e., it is a hybrid 23(b)(2) and (b)(3)). Class relies on (b)(2) and shows (a) + (b)(2)
i. DC: granted class certification
ii. C of A: granted a (b)(2) class stating that backpay claims didn’t predominate over injunctive relief or declaratory relief. 
iii. Common Question: “Was Wal-Mart’s policy discriminating against women employees?” can be answered with one question, but Scalia’s question can not be answered by one answer.
iv. SCOTUS: (Scalia): At the outset, emphasizes that class actions are the exception to the rule. Focuses on protecting the due process rights of the absent class-members. The crux of the case is commonality→ Suggests that class member’s claims must depend on a common contention that must be capable of classwide resolution - which means that determination of its truth or falsity will resolve an issue that is central to the validity of each one of the claim in one stroke. The plaintiffs must show that they “have suffered the same injury.” Common questions are those that generate common answers. Common Question: “Why was I disfavored?” → and requires the state of mind of the employer. There are different business decisions made by different managers dealing with each employee separately. Scalia’s analysis starts by looking at the dissimilarities between plaintiffs, the different reasons for discrimination, then looks at the evidence and states that the evidence is not enough to create a common answer for a common questions (regardless of the fact that Ps offered statistical, anecdotal, expert evidence). The 23(a) factors require more than mere pleading→ they must be “proved” by “significant evidence”, and the analysis is “rigorous.” 
1. Falcon - established two ways the P can attempt to prove discrimination (1) show existence of bias testing for hiring OR (2) offer significant proof of discrimination. HERE Falcom doesn’t apply because Ps did not even try to prove either (1) or (2), rather they simply stated the class was discriminated against b/c of national origin - SCOTUS said you haven’t established there is a connection between what happened to you and the class - but reversed and remanded to allow P to establish that connection.
a. Falcon was a “standing case” - P didn’t try to establish anything
v. Concurring/Dissent (Ginsburg): Ginsburg views the Majority unfavorably because the majority never looked at the discretionary pay and promotion issue, but focused on the dissimilarities of the class. By doing this the court imported a Rule 23(b)(3) analysis into a Rule 23(a)(2)’s determination, elevating the Rule 23(a)(2) analysis. (Thus there would be no need to do a Rule 23(b)(3) analysis) By doing this Scalia demands proof of disparate impact before we get to discovery; hence requires them to win before they even get access to discovery. Commonality can be be established by a single question of law or fact. Whether each employee deserves backpay is an individual analysis and should not factor into Rule 23(a)(2) determination.  
vi. FN #3: “common questions” means a commonly disputed issue, 

*if all 5 are met, must proceed to see whether the action is a type specified in 23(b)

III. Rule 23(B) and the type of Class actions that can be brought	
a. 23(b)(1) (equitable relief = injunctive relief or declaratory judgement): without class action, individual suits could
i. (A): prejudice party opposing the class by subjecting them to incompatible standards of conduct
1. If separate lawsuits by (or against) individual members could prejudice the party opposing the class or harm the other class members
2. Addresses risk that individual suits will create incompatible standards of conduct for the party opposing the class
ii. (B): prejudice members of the class themself 
1. Limited funds to be distributed, if you don’t proceed as a class, some parties might be deprived of funding (this is not limited to limited funds, but Cts use it this way)
b. 23(b)(2): equitable relief - party opposing motion acted/refused to act in same way - seeking injunction
i. A class action will qualify under rule 23(b)(2) if the party opposing the class has acted (or refused to act) on grounds generally applicable to the class, thereby making it appropriate for the court to issue injunctive or declaratory relief on behalf of the entire class
ii. Suits brought under (b)(2) are mandatory class actions in which there is no automatic right to opt out
iii. If P seeks damages as well as injunctive or declaratory relief the questions arises as to whether a “hybrid” action can qualify under (b)(2) if the damages sought are merely “incidental” to the request for injunctive or declaratory relief
1. Approaches to Hybrid claims:
a. Certify the class under Rule 23(b)(3) for all proceedings
b. Divided certification - Rule(b)(2) for portion addressing equitable relief and (b)(3) class for portion addressing damages
c. Lemon approach - certify the entire action as (b)(2) for both monetary and equitable remedies but provide all class members with personal notice and an opportunity opt to out
2. If the suit is allowed to proceed under (b)(1) or (b)(2) it may dispose of monetary claims of class members who have been given no right to opt out and litigate their claims separately.
iv. Walmart v. Dukes In Part II, SCOTUS strikes down the Trial by Formula approach for hybrid claims. The key to B(2) class is the “indivisible nature of the injunctive or declaratory remedy” i.e., enjoin all class members or none of them. Which provides relief in the same manner, all or none. In view of 23(b)(3) the court believes that individualized monetary claims belong to this class of case, and since the procedural mechanisms (superiority and predominance) they are out of line with the requirements of 23(b)(2) because the indivisible judgments do not need to take on a look to specific class issues.  The court goes on to talk about that the reading that the injunctive/dec relief claim for b(2) is predominant over the b(3) claims misconstrues the system and nullifies the protections of the system of the Pf able to have their individualized $ awards individually heard and tried separately. ESSENTIALLY in a 
1. Ginsburg (Concurring/Dissent):  Agree, the court should not have certified the class under FRCP 23(b)(2) because them seeking monetary relief is not incidental to the injunctive or declaratory relief available.  The question for whether the class can be certified as a 23(b)(3) action was not before the court and would like it be considered on remand. 

c. 23(b)(3): damages (most often type of class action); class is seeking damages and must prove that questions of class predominate over individual questions and class action proceeding is superior to other joinder proceedings; individual issues are not leading the litigation; proof of ascertainability by each class member only applies to (b)(3)
i. Factors ct considers when doing predominance and superiority analysis:
1. Class member’s interest in proceeding with separate actions 
2. Extent and nature of any pending litigation
3. Desirability of concentrating the litigation in the selected forum
4. Manageability of the suit as a class *MOST IMPORTANT*
ii. Predominance Requirement
1. Inquiry seeks to ensure that a class action will achieve “economies of time, effort, and expense”
2. “To satisfy the predominance requirement, there must be a showing that questions common to the class predominate not that those questions will be answered, on their merits, in favor of the class.” And, if despite the presence of the common question there are individual questions that will affect each claimant differently “ an action conducted nominally as a class action [might] degenerate in practice into multiple lawsuits separately tried.
Amchem Products (Note case): failed predominance test - different exposures to asbestos
Comcast (Note case): failed predominance test - It is possible that questions of individual damage calc’s will inevitably overwhelm questions common to the class as to defeat satisfaction of predominance.
iii. Superiority Requirement:
1. Once predominance is satisfied, the court must also find that a (b)(3) class action is superior to other approaches that may have “greater practical advantages” 
a. Alternative approaches such as:
i. Claimants to sue individually or intervene as named parties thereby allowing them to be represented by their own counsel
ii. Parties use a “test case” or “model action” in which one claim is litigated against the class opponent
2. A class action is not the superior manner of proceeding where the liability a D stands to incur is grossly disproportionate to any actual harm sustained by an aggrieved individual.” 
a. 2nd circuit said that if the use of a class action would have the effect of imposing a devastatingly large damages award the solution is not to prevent certification, but to nullify that effect and reduce the aggregate damage award. Which would be a prefered method because the alternative, denial of cert., would allow the “wrongdoer to escape liability to all except the named Pf.”
iv. Notice Requirement: required to send best notice that is practicable under the circumstances to anyone identifiable through reasonable effort. (see (c)(2)(b)) Notice sent shortly after the court determines that the class satisfied Rule 23(a) and (b)(3). Cost of notice to (b)(3) class members burdened on class representatives even if the consequence is that the suit is abandoned and tends to be more expensive because need for first-class mail. P can bring suit on behalf of single states rather than nationwide class when manageability would defeat certification. 
d. 23(c): Certification order grants or denies certification, may be immediately appealed under (f)
e. 23(c)(2)(a): b(1) and b(2) CLASS; Ct may provide notice to the class. (class members cannot opt out) 
f. 23(c)(2)(b): b(3) CLASS; Ct must provide best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. (class members may opt out)
g. 23(e): Settlement, Voluntary Dismissal, or Compromise
i. Any settlement, voluntary dismissal or compromise of the claims, issues, or defenses of a certified class must be approved by the court
ii. The court may advise the parties that judicial approval is contingent on their making certain specified changes
iii. Under Rule 23’s approval process it is imperative that the court obtain input from those class members who did not participate in the negotiation of the proposed settlement
1. Rule 23(e)(1) requires a court to send “direct notice in a reasonable manner to all class members who would be bound” by the settlement
a. Standard is one that is practicable under the circumstances
iv. In a settlement class action brought under Rule 23(b)(3) if a single notice is used to advise members of both their opt-out right and terms of the proposed settlement, then the rigorous notice standard of Rule 23(c)(2)(B) apply
1. Parties must file a statement Identifying any agreement made in connection with the proposal. Rule 23(e)(3)
v. After a notice has been given and disclosure provided to the class members, the court must conduct a settlement hearing under Rule 23(e)(2) where members may appear and object.
h. 23(g): Court will appoint counsel and in appointing looks at the factors in this rule.

Discovery

Mutual discovery promotes fairness 1) by taking much of the surprise out of litigation 2) by assisting in narrowing the dispute alleged in the pleadings through the disclosure of those matters not in controversy and 3) by encouraging an early resolution of the controversy through pre-trial motion or settlement

I. Scope of Discovery

 Rule 26(b)(1): must be relevant to claims and defenses, not privileged, not work product, and must be proportional to the needs of the case
a. FACTORS in 26(b)(1): Considering: the importance of the issues at stake, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within the scope of discovery need not be admissible in evidence to be discoverable, but needs to be reducible to admissible evidence.
i. These are non-exhaustive factors and should be read in conjunction with Rule 1 of FRCP which means it should be done to balance the conflicting interests and that balance is optimal when it secures the just, speed & inexpensive determination of every action and proceeding
b. Relevance: 
i. Relevance is tied to any party’s claim or defense
c. Proportionality:
i.  A balance of interests to promote fairness and efficiency (see considerations above)
d. Privileges: A matter is deemed privileged for purposes of discovery if it would be privileged at trial (judicially recognized exemption from duty to disclose):
i. Federal common law (attorney-client, priest-penitent, spousal, state secret)
ii. Constitution (5th amm, president’s confidentiality with advisors)
iii. Federal statute 
iv. Rule by Supreme Court
v. State law - only when info sought relates only to claim/defense that arises under state law (1332, 1367)
e. Work Product: strategy, opinions, mental impression 
i. Rule 26(b)(3): The work of the attorney (documents and tangible things) prepared in anticipation of litigation or for trial is ordinarily not discoverable unless 1) they are discoverable under rule 26(b)(1); AND 2) the party shows that is has a substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means
ii. 26(b)(3)(B): if the court orders discovery of those materials (attorney work product), it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other representative concerning the litigation.
f. Who pays for the discovery? The party who has to provide the information. 

d. Problem 7-1 page 558: We are representing Cooper - Ps want information on all substantially similar tires.

V. Formal Discovery:
a. 34(b)(2)(e): A party must produce documents as they are kept in the usual course of business. 
i. In other words, can’t intentionally bury in mass or other unrelated material.

b. Discovery Conference: (26(f)):  Except in a proceeding exempted from initial disclosure under R 26(a)(1)(B) or when the court orders otherwise, the parties must confer as soon as practicable -- and in any event at least 31 days before a scheduling conference is to be held or a scheduling order is due under Rule 16(b). 
i. Meet to consider nature/basis of claims and defenses and possibilities for prompt settlement - parties are free to develop a discovery plan and mold rules (ex. We want more than 25 interrogatories)
ii. Parties are jointly responsible for arranging the conference
iii. Upon completion of the conference, parties must submit a “written report outlining the plan” to the Ct within 14 days unless parties agree otherwise, or risk sanctions
iv. After the completion of the conference, parties may meet again and revise the report as necessary
c. Discovery Plan 26(f)(3): A discovery plan must state the parties’ views and proposals on:
i.  (A) what changes should be made in the timing, form, or requirement for disclosures under Rule 26(a), including a statement of when initial disclosures were made or will be made;
ii. (B) the subjects on which discovery may be needed, when discovery should be completed
iii. (C)  Any issues about disclosure/discovery/or preservation of electronically stored info, including the forms in which it should be produced
iv. (D) Any issue about claims of privilege or of protection as trial-preparation materials, including if the parties agree on a procedure to assert these claims after production 
d. Discovery Devices: 
i. Depositions: an attorney may ask questions of an opposing party or a witness. Deponent must answer spontaneously and under oath. Most effective but also expensive. 
1. Attorney must provide notice to the person who is going to be deposed and all other parties 
a. Describing who is going to be deposed
b. Time and place
c. May include request for production for documents.
2. Requirements
a. Deposition must be taken before individual administering oath
b. Proceeding must be recorded Rule 30(b)(3)
c. Can have both parties attorney’s present
3. Process:
a. Oath then attorney calling depo starts asking questions
b. Other attorney can raise objection for question (must be noted in the record)
c. Attorney may NOT coach deponent
d. “Discovery relevance” is the standard, thus objections like hearsay have no bearing on deponent’s duty Rule 30 (c)(2)
e. If deponent denies to answer, attorney can seek motion to compel from court Rule 37(a)
f. Sanctions may be imposed on “person who impedes, delays, or frustrates the fair examination of the deponent” Rule 30(d)(2)
g. A party make take leave of court if a proposed deposition would result in more than 10 depositions being taken by her side of controversy. 1 deposition is limited to 1 day within 7 hours. Rule 30(a)(2)(A)(ii)
h. Deposition upon written Questions: paper version of an oral deposition in which the questions are prepared in writing and given to deposition officer who then records answers of deponent. This doesn’t allow lawyers to assess the deponent’s emotions so they rarely use it. Less expensive though. Can be used in trial.
**If deponent is a non party and does not consent to attend, her attendance can be compelled by subpoena. 
ii. Written interrogatories: Rule 33
1. An interrogatory is written request for information that may be served on an opposing party and that must be answered by that party in writing and under oath
2. May not be used for non-parties
3. A party may serve a MAX of 25 Interrogatories on any one party, but may be increased by leave of court or by stipulation of the parties
4. In federal Ct, and many state courts, a “subpart” of an interrogatory counts as an additional interrogatory
a. E.g., interrogatory that asked a party to state her height, weight, and age might constitute three interrogatories
5. Answer to interrogatories may be and usually is drafted by the attorney for the party it is served to
a. Whereas a deposition requires an immediate oral response by the deponent only (actual and present knowledge of the deponent can be discovered)
6. Benefit: skilled attorney can draft a response to minimize the of useful information provided by an answer to an interrogatory. It requires an answer that reflects the knowledge of the party, her agents, and her attorney, while depositions do not
7. Detriment: Interrogatories don't get deep info on the other parties’ case
8. MOST USEFUL for getting specific information about the case and determine what other info may be relevant and who to depose. Essentially lays the groundwork for further discovery
a. E.g., time of day an event occurred, the date on which certain goods were delivered, the speed at which the D was driving, and the like
9. Interrogatory must serve a written copy of the answers and any objections (relevance, privilege, work product, undue burden, expense, etc.) stated with specificity, within 30 days after service of the interrogatory
a. Party submitting interrogatory may move for a motion to compel under Rule 37(a) and a court may impose sanctions for failure to answer properly served interrogatories
iii. Production of documents or things, or permission to enter land or other property for inspection and other purposes - party asks the opposing party to produce or provide access to designated items
1. STANDARD: *Request should: (1) allow a person of ordinary intelligence to say - “I know what they want”; (2) permit a judge to determine whether all requested items have been produced
1. *If the item is in possession of non-party, must be requested through a subpoena
2. Rule 26(d)(2) - exception to request for documentation before discovery conference - 21 days after service (rationale being that it would facilitate points of discussion at the discovery conference)
3. Rule 34: Request for production can only be directed to a party of the case. If material with a nonparty can issue a subpoena to get it. Must respond within 30 days.
iv. Special Standard for Electronically Stored Information (ESI)
1. Rule 26 (b)(2)(B): a party need not provide stored info that is not reasonably accessible because of undue burden and cost. On motion to compel discovery or motion for a protective order:
a. Initial Burden: on the party filing the motion for a protective order, the party must show that the info sought is not reasonably accessible without undue burdens of cost, locating, retrieving and producing the info.
--If Met—
b. Burden Shifts: Rule 26 (b)(2)(C) analysis applies→  to the party opposing the motion for protective order, who may still have their discovery request granted on a showing of good cause for the request, based on the following considerations (Zubulake Factors):
i.  1) The specificity of the request 
ii. 2) The quantity of info available from other and more easily accessed sources, 
iii. 3) The failure to produce relevant info that seems likely to have existed but is no longer available on more easily accessed sources 
iv. 4) The likelihood of finding relevant, responsive information that cannot be obtained from other, more easily accessed sources, 
v. 5) Predictions as to the importance and usefulness of the further information, 
vi. 6) The importance of the issues at stake in the litigation, and
vii. 7) The parties’ resources. 
c. Note: If the content or relevancy of requested ESI is unclear, the court may order focused discovery, which may include a sampling of the sources. 
2. Wood v. Capital One Services (ESI case): Wood has a delinquent account with Capital One for about $1k. Capital One sends a Pre Legal Notice to them on Oct. 8, which they receive on Oct. 12. Later, NCO sends a debt collection letter. Wood sues Capital One for violation of the FDCPA, NY GBL, and common law fraud. P files a motion to compel ESI from Capital One and NCO, requesting specific searches of specific employees’ emails, in order to establish a connection between Capital One and NCO since Capital One is likely not a debt collector for the purposes of the statute. Similar searches had already been conducted, but P wants to broaden the search terms. Capital One estimates that this new search will cost around $5 million and 1.7 million pages of documents. Thus, they file a request for a protective order. Starting with the scope of discovery, we must understand the D’s defenses in order to test for relevance and proportionality. 
a. Capital One’s defenses: not a debt collector, letter is not misleading, P has not suffered damages
b. NCO’s defenses: no involvement in sending the letter at all. Courts are more likely to invoke the rule and limit discovery when faced with request for “voluminous records of questionable relevance.” The Court then considers whether the scope of discovery would be proportional to the claims and defenses relying on the Zubulake factors, and concludes it would not. The AIC and cost of discovery are not proportional ($1k v. $5 mil). The information can also be obtained through other sources like depositions. The only factor weighing in favor of the P here is Capital One’s ability to afford the discovery expense. Regardless, the court denies the motion to compel the email searches without prejudice, with leave to amend should the P’s class be certified or if P is willing to underwrite the discovery expenses. 

v. Physical and mental examinations: 
1. If party’s mental or physical condition is placed “in controversy,” the parties may arrange appropriate examination by mutual agreement. If no agreement can be reached, the court may on motion with good cause shown, order the appropriate examinations and state the person or persons who will perform it.   

vi. Requests for admissions: Rule 36 
1. Written device through which one party asks another to admit/deny the truth of a specific matter (anything within scope of relevant discovery) within the scope of Rule 26(b)(1) that cannot later be contested at trial or be the subject of further discovery. If only part of it is true the responding party must specify which part of the admission is true and deny the remainder. The party must respond (either deny/accept) within 30 days, otherwise it will be considered admission. If the party does not want to answer, they must explain why. If party denies but later the other party proves it, the party who denied may be required to pay reasonable attorney’s expenses. The purpose is to narrow the matters contested at trial.

vii. Discovery related to experts: 
1. Experts who have been retained to testify at trial
a. R(26)(a)(2)(A) requires that a party in fed court proceeding disclose the identity of any retained expert who may testify at trial. The disclosure must be accompanied by a written report prepared and signed by expert witness
b. The report must contain: 
i. A complete statement of all opinions the witness will express and the basis and reasons for them
ii. The facts or data considered by the witness in forming them
iii. Any exhibits that will be used to summarize or support them
iv. The witness’s qualifications, including a list of all publications authored in the previous 10 years
v. A list of all other cases in which during the previous 4 years the witness testified as an expert at trial or by deposition
vi. A statement of the compensation to be paid for the study and testimony on the case
c. The disclosures are required without any party making a request for them. 
d. A party may then depose any person who has been identified as an expert who may testify at trial.
2. Experts who have been retained in anticipation of litigation or for trial prep but who are not expected to testify
a. The facts known or opinions held by such experts can be discovered through interrogatories or depositions in federal court suits only as provided by R.35(b) in the context of physical and mental examinations, or upon “showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same subject by other means. Rule 26(b)(4)(D)(ii)
3. Experts who have been consulted but not retained
a. The federal rules do not provide for any discovery concerning those experts who are not retained or their identities.
4. Experts who are employees of a party and who provide expert advice in the regular course of their employment.
a. An expert is an employee of a party is generally treated as an ordinary fact witness and is not immune from discovery by virtue of her “expert” status. (i.e. a design engineer employed by an auto manufacturer would be treated as an ordinary witness in a suit against the manufacturer alleging a design defect in a vehicle designed by that engineer.)
5. Experts who are unaffiliated with any party of the case
a. R.45 (d)(3)(B)(ii) provides for the quashing of any subpoena that requires disclosure of an unretained expert’s opinion or information that does not describe specific occurrences in dispute and results from the expert’s study that was not requested by the party.
e. Courts have 3 tools to supervise discovery process:
i. Protective order: Rule 26(c)(i) designed to shield a party or other person subject to discovery from “annoyance, embarrassment, oppression, or undue burden or expense.”
1. The motion must include a certification that the movant has in good faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute without court action. 
ii. Order to compel discovery or disclosure: Rule 37(a)(3)
1. To compel disclosure - if a party fails to make a disclosure required by Rule 26(a), any other party may move to compel disclosure and for appropriate sanctions. To compel a discovery response - a party seeking discovery may move for an order compelling an answer, designation, production, or inspection
iii. Sanctions: 
1. Can be imposed on a party or an attorney who fails to obey a court order pertaining to disclosure or discovery, or who fails to participate in the framing of a discovery plan. They may range from an order to pay the reasonable expenses and fees incurred in contesting the challenged behavior to the outright dismissal of the recalcitrant party’s claim or defense. (May also hold parties in contempt.)

f. Initial Mandatory Disclosures: Rule 26(a)(1)
i. Must be submitted at or within 14 days of the 26(f) conference. 
1. Must contain the name, and if known, telephone and email address of each individual likely to have discoverable information.
2. Must contain a copy, or a description by category and location, of relevant documents, ESI, and tangible things that the disclosing party has in its possession or control.
3. A computation of damages
4. Any relevant insurance agreements

g. Pretrial disclosure: Rule 26(a)(3):
i. Pretrial disclosure must take place at least 30 days before trial. Witnesses reported at pretrial disclosure are those that the parties already know have the necessary information and they can be expected to testify at trial.

h. Obligation to Supplement: Rule 26(e)
i. A party to a federal action is under a continuing duty, without any demand from another party, to supplement or correct mandatory disclosures and responses to discovery requests if the party learns that the prior disclosure is in some material respect incomplete or incorrect
ii. The duty only applies if the corrective info has not otherwise been made known to other parties during the discover process or in writing 
iii. Duty to supplement extends to 
1. Info gathered from experts who may be called to testify at trial and includes information contained in the expert’s report and deposition
2. Responses to interrogatory
3. Request for production
4. Request for Admission
iv. Duty to supplement does not extend to non-expert testimony
1. However if the non-expert testimony deviates from their deposition they may be impeached
v. Failure to supplement or correct may lead a court to impose evidentiary or monetary sanctions on the offending party and monetary sanctions on the counsel.


i. How to limit Discovery:
i.  Rule 26(b)(2)(C) On motion or on its own, the court must limit the frequency and extent of the discovery otherwise allowed by the rules if it finds that
1.  (i) The discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive 
2. (ii) The seeking party had ample opportunity for discovery, or 
3. (iii) The proposed discovery is outside the scope of 26(b)(1):The motion must contain a good faith showing that the movant has conferred with the opposing party in good faith. A party files for a protective order to avoid annoyance, embarrassment, oppression, or undue burden or expense.


Summary Judgement –

A motion for summary judgment is a request for a judgment as a matter of law based on evidentiary sufficiency of claim/defense. Rule 56. Provided that there has been adequate time for discovery and before trial, the motion is filed when there is no genuine issue of material facts and the judge can rule as a matter of law because no jury is needed to find the facts. This is different than a 12(b)(6) Motion to Dissmiss for lack of sufficiency to state a claim for which relief can be sought because that addresses the claim is not legally sufficient (i.e., sees if the claim is sufficient to support the elements). Whereas a Rule 56 MSJ test the evidentiary sufficiency of claim or defense as a matter of law (i.e., sees if the proof is there to support the elements)

	Rule 56(a) - A party may move for summary judgment, identifying each claim or defense - or the part of each claim or defense - on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion. 

Rule 56(b) Time to File a Motion.  May be filed at any time until 30 days after close of discovery or other time constraints imposed by rule/court order (unless agreed otherwise)

Rule 56 (c) Procedures
   (1) Supporting Factual Positions.  A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
     (A) citing to particular parts of material in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purpose of the motion only), admissions, interrogatory answers, or other materials; or
    (B) Showing that the material cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact. 




**The individual who is bringing the claim or defense has the burden of persuasion at trial, 
Genuine dispute /issues= one on which reasonable minds may differ on the interpretation
Material fact = fact that is relevant to claim or defense
Burden of Persuasion: the burden of persuasion at trial identifies the party who must prove the contested factual issue. The burden of persuasion is the one who is bringing forward a claim or defense at trial. Thus a Pf has the burden of persuasion at trial for all of its claims and the Df has the burden of persuasion for its Affirmative Defenses and/or Counterclaims. However they do not have the burden of persuasion for simply challenging/defending against the claim or affirmative defense. 
VI. Step for Summary Judgement Analysis:
a. Identify the Elements of the Claim or Defense.
b. Identify who has the burden of persuasion.
c. Identify the burden of production to see what the standard is.
d. Identify the facts provided to see if the party has met its burden of production and if the burden shifted?
e. If the burden shifted, did the opposition meet its burden?

VII. Summary Judgment Standard: 
a. The party must show their claims or defense is supported by the evidence such that a reasonable fact finder could rule in her favor should the case go to trial
b. Purpose: to assess the proof to see whether there is genuine need for trial and if there isn’t, the court can rule as a matter of law that it is most cost effective and efficient strategy to grant the motion for summary judgment. 

VIII. Scope/Procedure of Summary Judgment and the Shifting Burden of Production
a. Process
i. The moving party has the initial Burden of Id’ing evidence that if not contradicted, would compel a reasonable meets its burden of production in order to satisfy its MSJ, which then shifts the burden of production onto the non-moving party to rule in that party’s favor
ii. The if this is satisfied the burden shifts to the non-moving party to I.D. evidence that would allow a reasonable fact finder to find in its favor if successful then MSJ is denied b/c GIMF that needs to be resolved at trial.
b. Who has the burden of persuasion at trial on what
i. P has the burden of persuasion for their claims or affirmative defenses to counterclaims
ii. D has the burden of persuasion for their affirmative defenses or counterclaims
c. Scope of the Burden of Production
i. If the moving party have the burden of persuasion at trial on a claim or defense then in the MSJ must show that they have sufficient proof of each element of their claim or defense that a reasonable fact finder could rule in her favor
1. Offering evidence in support of each element of the claim/defense on which they are filing
ii. IF it is a claim or defense which the opposing party has the burden of persuasion at trial then you (the moving party) only need to establish that the non-moving party cannot meets its burden of persuasion on one element of that claim or defense by:
1. Offer evidence that negates an essential element of nonmoving party’s claim OR
2. Show insufficiency of the evidence in establishing an essential element of nonmoving party’s claim
a. Showing requires more than a conclusory assertion that the evidence in the record is insufficient→ eg. from Celotex→ depose the opposing party's witness or establish the inadequacy of documentary evidence
d. A moving party meets its Burden of Production 
i. If it demonstrates the presumptive absence of a genuine issue of material fact
e. If the moving party meets its burden of production on the MSJ (see above)the opposing party (non-moving party) will meet its burden of production only if it rebuts that presumption-->only if it shows that there is a genuine issue of material fact consistent with the standard in Rule 56(c) Procedures (below)
i. If the moving party meets its burden of production the opposing party may meet its burden of production by:
1. Rehabilitating the evidence attacked in the moving party’s papers with satisfactory opposing evidence; OR
2. Producing evidence that challenges the moving party’s showing that the opposing party lacks sufficient evidence to prove its claim or defense; OR
3. Submit an affidavit in accordance with Rule 56 c)(4) explaining why further discovery is necessary to provide facts to sufficiently oppose the MSJ as laid out in Rule 56(d)
a. Rule 56(d) When Facts Are Unavailable to the Non Movement- addresses the situation where motion for summary judgment filed before opposing counsel had sufficient opportunity to gather the facts necessary to contest the motion. Court’s options are to 
i. 1) Defer considering motion or deny it 
ii. 2) Allow time to obtain affidavits or declarations to take discovery or 
iii. 3) Issue any other appropriate order.


Rule 56 (c)(2) Objection That a Fact is not Supported by Admissible Evidence:Allows a party to object to the material relied upon by the opposing party on the grounds that it is not reducible to to admissible evidence.
Rule 56 (c)(3) Material not Cited:Gives the court the discretion to consider materials in the record not cited by the parties 
Rule 56 (c)(4) Affidavits or Declarations. Used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.
Rule 56 (e) Failing to Properly Support or Address a Fact- vests a court with range of options when a party has failed to meet its burden of production as to an assertion of fact. Court may a) give opportunity to the party to meet burden b) treat the facts as undisputed c) grant summary judgment if doing so is otherwise consistent with the standards or granting summary judgment or d) issue any other appropriate order.  
Rule 56(f) Judgement Independent of the Motion- After giving notice and a reasonable time to respond, the court may: 
1) grant summary judgment for a nonmovant
2) grant the motion on grounds not raised by a party OR 
3) Consider summary judgment on its own after identifying for the parties material fact that may not genuinely be in dispute. (sua sponte)
Rule 56(g) - Court may enter an order stating any material fact that is not genuinely in dispute and treat the fact as established in the case. 
Rule 56(h) - authorizes the imposition of sanctions for the submission of an affidavit or declaration in bad faith or solely for delay. 
f. Celotex v. Catrett: Catrett’s husband worked for Celotex, died of cancer years later. Claim: She sues Celotex on theories of Strict Liability, Negligence, and Implied Warranty, alleging that her husband was exposed to asbestos while employed by Celotex. Defendant files a Rule 56 Motion: asserting that the plaintiff failed to produce any evidence to support the assertion that the decedent was exposed to asbestos while working at Celotex. Plaintiff files an Opposition, and presents three pieces of evidence: 1) a letter from an insurance rep of another defendant describing asbestos to which the decedent was exposed 2) a letter from her husband's former supervisor describing the asbestos to which the decedent had been exposed, and 3) a copy of decedent's deposition from an earlier workmen’s comp claim. The defendant issues a Reply that is identical to the Rule 56 motion, but contains a conclusory statement that the letters were hearsay and inadmissible
i. Tr. Ct grants D’s motion bc court agrees with D that P failed to show evidence.
ii. Ct of Appeals reverses, because D had failed to meet its burden of production and thus burden did not shift to P.
iii. Majority finds that Celotex has met its burden, reverses and remands for Catrett to now establish its own burden. The court says that the purpose of summary judgement is to isolate and dispose of factually unsupported claims or defense, and we think it should be interpreted in a way that allows it to accomplish this purpose. Summary judgement procedure is not a disfavored procedural shortcut, but rather an integral part of the Federal rules as a whole, which are designed to secure the just, speedy, and inexpensive determination of every action. 
iv. White (concurring):  It is not enough to move for summary judgement without supporting the motion in any way or with a conclusory assertion that the P has no evidence to prove his case. 
v. Brennan (dissent): D claims that there is no evidence, but there are 3 letters in the form of evidence…A party moving for Summ. Judge that does not have the Burden of Pers. at trial can move by 1) submitting evidence that negates an essential element of the non-moving party’s claim or 2) demonstrating to the court that the nonmoving party’s evidence is insufficient to establish an essential element of the non-moving party’s claim. Given that there was some evidence in the record, and the defendant based their motion on a total lack of evidence to support the claim, the defendant needed to show that the evidence in the record was inadequate, in order to meet his burden of production. Conclusory assertion that nonmoving party has no evidence is not enough, must affirmatively show the absence of evidence (i.e. depose non-moving party’s witnesses, or show otherwise that evidence is inadequate) Otherwise it would not be a burden at all and permit MSJ under the 2nd method would constitute the procedure as harassment.  They may do that by reviewing the record for the court and demonstrating that there is no evidence in the record to support that. If the moving party does not do this then the burden of production is not fully discharged. Brennan believed that Celotex ignored the evidence in the record to call the witness to support the notion that the Pf’s husband was exposed to asbestos (a method a non-moving party can do when the moving party asserts the record is inadequate to supportshow in the record where there is proof) thus in Brennan’s view the one witness was enough
g. Johnson v. Tuff: Johnson and Wardell claim they are the sole composers and owners of the copyright of “It Ain’t My Fault” (which they filed a copyright for in 1964) and deny ever assigning any of their copyright interest to Jones. In 1992, Johnson granted Jones power of attorney for all uses of “It Ain’t My Fault.” The same year, Johnson filed for a copyright registration. Johnson and Wardell have sued Jones with the following claims: (1) Ps own the valid copyright; (2) D has unlawfully copied or infringed upon that right; (3) Damages. In response, Jones claims an affirmative defense (transfer of right), to which the Ps respond with a partial motion for SJ, contesting only that there is no genuine issue of material fact supporting D’s affirmative defense. Ps also send a Request for Admissions along with a Request for Production to the Ds. Ds file an opposition claiming they never received the requests, and a supplemental opposition in which they provide a forged written contract of transfer. Moreover, they insult the Ps and question the integrity of the court. 
Court’s Rule 56 analysis: The court discusses that registration of a copyright can be used as evidence of copyright ownership only when it has been filed within 5 years of the first publication of the work, and here it was registered 28 years later. Also, copyright assignments may only be in a written agreement which establishes intent to transfer and there is nothing in the power of attorney document establishing this intent. Here, the burden of persuasion of the affirmative defense lies with the D. Thus, the Ps (as the moving party) must meet their burden of production through one of the two options discussed above. Relying on the arguments posed above, the court grants P’s motion for summary judgment because the Ps have met their burden of production by offering evidence which negate an element of D’s affirmative defense and D has failed to meet its burden of production by producing false documents.
Court’s Rule 11 analysis: The court sanctions Jones by relying on the objective standard in assessing the sufficiency of Rule 11 motions. Specifically, they considered the fact that the D had been pro se in similar litigation matters before and thus he knew he needed a written transfer but filed opposition regardless. Clearly, his only intent was to harass. They also considered his forged document and the abusive language. Furthermore, the court discusses that sanctions should be limited to the “least severe sanction” adequate to deter future Rule 11 violations. Thus, the court sanctioned D to pay attorney’s fees, and enjoined him from filing any further papers with the court without representation. 
Rule 11: To deter baseless filings in district court and thus . . . streamline the administration and procedure of the federal courts
· Prior to filing a Rule 11, the party must notify the opposing party and allow 21 days for them to correct or withdraw the challenged claim. Only if the party doesn’t respond in 21 days may the motion for Rule 11 be filed.
· Motion must be initiated separately from other motions or requests and describe specific conduct alleged. 
Every Rule 11 motion submitted to the court must certify that: 
(1) Pleading not interposed for improper purpose (i.e. harassment)
(2) Pleading warranted by existing law/good faith argument to modify existing law
(3) Litigant has conducted a reasonable inquiry:
Courts consider: 1) the time available to the attorney; 2) the plausibility of the legal view contained in the document; 3) the pro se status of the litigant; 4) the complexity of the legal and factual issues raised
Rule 11(c)(4): Sanctions should be limited to what suffices to deter repetition of the conduct or comparable conduct. They may not impose punitive sanctions. “Least severe sanction” adequate to deter future Rule 11 violations. 

Res Judicata

 The thing has been decided; prevents parties from re-litigating matter that have been expressly or implicitly decided

IX. Policy: To provide the parties security that the “thing” won’t be litigated again; we don't want to waste judicial resources.
X. Procedure: 
a. Both Issue and Claim preclusion must be raised as affirmative defenses and raised by the time the answer is due. 
i. Party raising the defense should provide answer and Rule 56 Motion for Summary Judgment simultaneously. (Good Grossi lawyering)
XI. Intersystem Preclusion
a. State-To-State (Article IV, Sect. 1 - Full Faith & Credit Clause):
i. State court judgment’s preclusive scope must be measured by the law that would apply in the state in which that court sits (ex. If state A applies primary rights, state B has to apply primary rights)
b. State-To-Federal (28 U.S.C. §1738 statutory “full faith and credit” obligation)
i. A federal court must give a prior state Ct. judgement the same preclusive effect as would a Ct of the rendering state
ii. The applicable law of preclusion is that which would be followed by the JXD in which the rendering state court sits. 
c. Federal-To-State (Supremacy Clause, Ct’s inherent Art III power)
i. When state courts are considering the preclusive effect of a prior federal judgment, must adhere to the rules of preclusion that would be followed by that federal court. 
ii. Approaches for Supplemental Jurisdiction among lower courts:
1. If 1331, must apply federal preclusion law
2. If 1332, MAJORITY says federal preclusion law should apply
3. If 1332, MINORITY says state law should control
iii. Semtek (look at how the anchor claim enters the door): Decide on which basis was the 1st case filed in federal court? (1331 or 1332)
If 1331 → federal law of preclusion 
If 1332 → federal law of preclusion incorporating state law preclusion, as long as state law doesn’t conflict with a fundamental federal interest (interest in sanctioning a party for example) 
THIS RARELY HAPPENS
**this holding applies to federal-to-federal as well. 
XII. Claim Preclusion 
a. claim/cause of action resolved in one case may operate to preclude further litigation on a claim in a subsequent case 
b. An affirmative defense (a defense that otherwise defeats a legitimate claim brought by a party against whom a claim has already been brought→ must be brought by the answer; failure to raise constitutes a waiver)
c. If a claimant won the claim in an initial proceeding, then further assertion of the same claim are merged into the initial judgement
d. If a claimant lost on the claim in the initial proceeding, then further assertion of the same claim are barred
e. The difference between claim preclusion and compulsory counterclaim (13(a))
i. Claim preclusion= requires a judgement and 2 actions
ii. 13(a) Compulsory counterclaim= the action has not been rendered yet; under 13 analysis it is projection analysis to a future action if the parties would litigate again.
Three Elements for Claim Preclusion:
1. The claim in the second action must be the Same Claim or cause of action as in the first. 
a. The same claim depends on how one defines the term “claim” the broader one defines the claim the more preclusive the effect; however, too broad makes it vague and prejudicial
b. Ideal Def: one that promotes finality and judicial efficiency, while at the same time providing fair notice as to which legal rights are properly considered part of an initially asserted claim. 
c. Primary Rights (CA state courts) - claims are different if they arise under different primary rights=duties imposed on parties by substantive law (ex. Right to contract, right to be free of personal injury, right to be free of injury to one’s property, etc.)
HYPO: P sues D for negligence (broken arm); P sues D for negligence (back pain and car damages). 
· Under Primary Rights, back pain is precluded by claim preclusion bc injury to body v. injury to possession
· Under Transactional Test both claims completely precluded
d. Same-Evidence test (minority) - if same evidence required, same claim (in between transactional and primary rights approach)
e. Transactional (vast majority of federal courts) The Second claim is precluded if it arises under the same transaction or occurrence, or series of transactions or occurrences, as the first.  
Test:
i. Relation of the facts: Facts related in time, space, origin, or motivation (meaningfully related)
ii. Trial convenience: aimed at conserving judicial resources
iii. Parties expectations: eg. in Porn because the two claims arose in the same time frame out of similar facts, one would reasonably expect them to be brought together
iv. Porn v. National Grange Mutual Insurance Co: In a previous suit, Porn had sued National Grange for breach of K in refusing to pay his claim for underinsured motorist benefits. He is now suing again for the company’s mishandling of the underinsured motorist claim. 
DC: found the breach of covenant of good faith was barred by issue preclusion and all three claims are barred by claim preclusion. 
C of A: Affirms. The 1st circuit finds that finality of the judgment and the same parties requirements have been met, and utilizes the transactional approach to assess whether the claim from the previous action and this action are the same. 
1. Relation of facts in time, space, origin, or motivation: The court discusses that the two claims derive from the same occurrence - National’s failure to pay. The claims assert different legal theories but are essentially seeking redress for the same wrong (failure to pay). Just because there are different legal theories behind the claims does not mean they are not the same. 
2. Trial convenience - overlap of witnesses/proof: The plaintiff argues that the first claim involves the breach but the second claim involves how the company acted after the breach, but the court finds that the evidence (circumstances of the accident and the terms of the policy) are the same for both claims. The breach of contract claim did not need to accrue before the bad-faith claim may be brought.
3. Parties’ Expectations: Both claims arise out of the same time frame and similar facts. They sent a letter nine months before threatening to sue for both claims. Thus, D would have expected to be sued at the same time. 
· D makes an unusual hardship claim and SC says need to avoid “ad hoc determination” because they don’t want any exceptions to claim preclusion. 1st circuit came up with the exception, but were unsure of the exception themselves. 

HYPO: Could they have brought a 12b(6) claim here? No because claim preclusion is an affirmative defense. Porn is not attacking the sufficiency of the allegations in the claim, but attacking the claim established prima facie
HYPO: If this case was brought under Primary Rights? Here there is no breach of contract only IIED. Specific performance and damages are the same right (damage to my business compared to the previous hypo where the rights were different: damage to body v. property) 
In-Class Hypo: Action #1: P ---> D (breach of K, for failure to deliver 1st batch)                                    
<--- (lack of consideration)
P wins - D must deliver goods
Action #2: P ---> D (breach of K, for failure to deliver 2nd batch of goods and damages for late delivery of first batch) The damages claim would be claim precluded by the first action, b/c claim for damages arises from same transaction/occurrence as the breach of K in the 1st action. 
					
2. Judgment is Final, Valid, and On the Merits
a. Final: trial court ruling on the claim and defense is final until it is reversed or altered on appeal or by its own reconsideration; disposed on actions and only enforcement of judgment is remaining. Even if a party appeals, the trial court judgment is deemed final until the court of appeals has rendered a judgment, which then becomes the final judgment. 
i. Note: Final judgment depends on the applicable standard being used in the court. For example in CA state court a judgment is not final if it is pending appeal; whereas, in Fed Dist. Ct of CA a judgment is final once it is rendered and until Ct of Appeals reverses, as demonstrated above.
b. On the merits: decided on substantive grounds; not “on the merits” when dismissed on procedural grounds unless dismissed with prejudice
i. Note: 1) Any judgement rendered in favor of the Pf is deemed “on the merits”; 2) In the viewpoint of the Df a judgment is deemed “on the merits” if it was determined based on (a) substantive issues or (b) was on procedural grounds but with prejudice
			[Read pp. 1163-1164 for “On the Merits” when Df wins]
c. Valid: Valid if 1) proper notice 2) the requirements of Personal JXD were satisfied; and 3) the rendering court had SMJ over the controversy
i. Can also be challenged on frauds, duress, mistake

3. Both proceedings must involve the same Parties, or parties that should be treated as such:
a. Parties are the same when;
i. The parties in the suit are literally the same; OR
ii. There is a relationship between the new party and the original party that under substantive law they are treated the same. (e.g., agency principal)
1. Exceptions when nonparties are bound by judgment:
a. Voluntary waiver (agreement to be bound)
b. Preexisting substantive relationship between party and non-party privity (i.e. real property and subsequent)
c. Non-party interests represented by a party (some governmental authorities, trustee, when a court has deemed they represent the party (no virtual representation)
d. Control
e. Agency
f. True in-rem proceedings in which all the world is bound
iii. HYPO: Fred sues Anna. Fred then sues Anna inc. Anna Inc then files claim preclusion in her response. Anna Inc would need to show that Anna was controlled by Anna Inc., same lawyer, relationship between the two 
XIII. Issue Preclusion
Factors: 
a. Same Issue: enough factual/legal overlap that it is reasonable to treat them as the same issue
i. Reasonable inquiry = factual and legal similarities, nature of underlying claims as to each, substantive policies that may argue for/against applying issue preclusion, extent to which application of issue preclusion will promote/undermine principles of fairness and efficiency
b. Actually Disputed: properly raised, formally contested, submitted to court for determination
i. Not actually disputed if settled, default judgment, confession, stipulation, or due to a failure to prosecute
c. Decided and Necessary to a Valid Judgment 
i. Decided: previously resolved; can be expressly or implicitly decided; judge decision is decided but jury not clear
ii. Necessary (essential): when judgment can’t stand without disposition of issue
d. Party against which it is raised had full and fair opportunity to litigate the issue
i. Essentially the parties had the ability to litigated the issue so another litigation on the matter would not be fair
ii. Non- Mutuality of Obligation: can only benefit from the judgment if you are bound by it. 	Comment by Mark Goshgarian: Update this and determine what non-mutuality is,…When are instances it wouldn’t  be unfair to re-hear the litigation?
1. [bookmark: _GoBack]Mutuality Applies to claim preclusion and non-mutuality applies to issue preclusion. 
2. Difference here is that claim preclusion is party centric but issue is not. 
3. There are exceptions to when mutuality applies to issue preclusion: 
a. If doing so would be incompatible with the scheme of administering remedies
b. If forum in the second action provides procedures that would likely lead to a different determination not available in in first one
c. If person seeking to invoke preclusion could easily have joined in the first proceeding
d. If the decision on the issue was inconsistent with another determination of the same issue
e. If the relationships among the parties to the first action may have been affected by the decision, or if the decision was based on a compromise
f. If doing so may complicate a subsequent action or prejudice the interests of another party 
g. If doing so would inappropriately foreclose obtaining reconsideration of the legal rule upon which it is based.
h. If there are other compelling circumstances for allowing relitigation of the issues.
e. Lumpkin v. Jordan: Lumpkin sues Jordan for violation of FEHA (state law claim) and federal statute 1983. The FEHA claim asserts discrimination in the course of Lumpkin’s employment b/c of his religious beliefs. The 1983 claim asserts deprivation of his/her constitutional rights. The federal trial court in CA declined to exercise supplemental jurisdiction over the FEHA claim and dismissed it without prejudice (mistake #1 - should have remanded to state court). The 1983 claim was ruled for the D and Lumpkin appealed. While the appeal was pending, Lumpkin brought a separate suit in a state court for the FEHA claim. Jordan filed a demurrer for issue preclusion of the FEHA claim and the state trial court granted it. The California Court of Appeals reasons that both claims deal with work, termination, and the alleged discrimination and thus share a CNOF. The court also applies federal preclusion law but also elements of state preclusion law, such as assessing finality by the pending appeal and requiring identical issues, both of which are not federal preclusion law requirements (mistake #2 - should have used only federal preclusion law, b/c the case entered the state court from federal court with a 1331 claim). The court bars the case for issue preclusion, finding that both issues deal with whether he was discriminated against because of his religion.
f. Bernhard v. Bank of America Nat’l Trust: Mrs. Sather was an elderly woman and authorized Mr. Cook to draft money out of her commercial bank account. Cook then opened a Joint bank account under “Sather and Cook.” Cook and Zeiler drew checks on Mrs. Sather’s account and deposited them in another account. Mr. Cook withdrew money on Sathers account and deposited it into his account on multiple occasion and with Sather’s consent. When Sather died there was a probate proceeding in State court that settled the Sather’s accounts of the estate and for the heirs. All of the beneficiaries of the estate were parties to the probate action. Bernhard became the administrator of Sather’s estate and brought a suit against Bank of America, as the predecessor of the original bank, to recover the deposits because Sather never authorized them. Df argued that 1) the party did consent and 2) fact was barred under res judicata by finding of the probate proceeding that Cook owed the estate no money
i. Reasoning: Since the Pf is the administratrix of the estate she essentially represents the exact same person as in the Probate proceeding. Additionally, in the Probate proceeding the Pf and the heir were represented by the estate as decedents and their objection was heard there and resolved. Thus the fact that the Pf changed the capacity, they were bringing the same issue in the former proceeding.  
ii. Rule: The defense of issue preclusion may be brought by a non-mutual party (a party that was not party to the first proceeding) against a party that is bound by the judgment from the first proceeding.
iii. Rule: The parties only need to have a full and fair ability to be a part of the 1st litigation. 
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