Life Cycle of a Lawsuit: 
Pre-Lawsuit Considerations.
Complaint.
Response to Complaint: Motions of Answers.
Discovery.
Motion for Summary Judgment.
Trial.
Appeal.

Federal Court System: 
United States District Courts – At least one per state. California has four: Northern, Central, Eastern, Southern.
United States Courts of Appeals – 11 numbered circuits, plus DC Circuit and Fed. Circuit. California is in the 9th. 
United States Supreme Court.

I. Personal Jurisdiction – Does any court in the state have the power to hear this case involving a particular defendant?
	A. Constitutional Origins and Framework of PJ
		1. 14th Amendment - Due Process Clause – No state shall deprive any person of life, 			liberty, or property without due process of law, nor deny to any person within its 				jurisdiction the equal protection of its laws.
			a. Constitutional Basis for not asserting Jurisdiction out of state - Where connections 				are insufficient with a forum state, there is no due process.
		2. 4th - Full Faith & Credit Clause – Full Faith and Credit shall be given in each state to 			the public Acts, Records, and Judicial Proceedings of every other State. Each state must 			respect each other’s sovereignty and judgments. 
		3. Framework: 4 steps establish existence of PJ.
			a. Step 1: Long Arm Statutes.
			b. Step 2: Minimum Contacts.
			c. Step 3: Fairness/Justice.
			d. Step 4: Notice.
	B. Step 1: Long-Arm Statutes – “Reaching out an arm” to serve process. Self-Imposed 	Restraint on JX reach.
		1. Has state authorized its courts to hear this case? 
			a. Scope of Constitution: Standards set forth in International Shoe, the minimum				contacts and fair play and substantial justice.
				i. California Long-Arm: A court of this state may exercise jx on any basis not 
				inconsistent with the Constitution of this state or the US.
			b. Enumerated Long-Arm Statutes: A state may choose to artificially limit its
			reach across the US by lists of offenses that restrict the type of cases heard.
				i. Hawaii Long-Arm: Any person…cause of action arising from doing these acts
				subject to jurisdiction of the courts of this state: transaction of business within 
				state, commission of tortious act within state, etc.
		2. If so, is the courts’ exercise of that power consistent with due process? Consider if one			has Consented to jurisdiction in that state and if not proceed to Step 2.
	
	C. Consent – It is always possible for parties to agree to jurisdiction.
		1. Appearance – If one is served and then show up in court, it is assumed they waive
		the right to dismiss. 
		2. Rule 12 b Motion – If one fails to motion for dismissal on basis of PJ as soon as one 			can, it is assumed they consent to jurisdiction of the court.
		3. Contract – One may contractually agree to jurisdiction in a state or district. Contract
		law applies to determine validity of consent. 
			a. Forum Selection Clause – Where party signs contract agreeing to sue only in that 				state.
				i. Carnival Cruise Lines, Inc. v. Shute – P paid for tickets in Washington, the 					tickets had printed on them a notice referring to pages in a contract which held 					that P promised all disputes would be litigated before a court in Florida. Ps board 					in Cali, one injures themselves on Mexican Coast. P sues in Washington. Court 					finds that so long as D picked the forum in good faith (not just some random 					inaccessible place) and P had reasonable notice of the provision, the clause is 					valid. Florida is D’s place of business, so good faith. P also concedes they had 					notice, therefore P consented to Florida forum and court dismisses case.
			b. Choice of law clause – Where parties agree to apply law of forum X to the suit.
			c. Consent to Jx clause – If party signs contract consenting to pj in forum X, that
			party may be sued as D in that forum. Permits but does not REQUIRE suit in forum X
		

	D. Step 2: Minimum Contacts -  Does D have minimum contacts with the forum state? 	Burden of Proof on P. (Constitutional Power Analysis – Does the exercise of jx comport 
	with Due Process Clause of 14th amendment?)
		1. Has D “purposely availed” itself of the privilege of conducting activity in the state?
			a. McGee: Yes. P bought a life insurance policy from an insurer bought by D (Texas),				mailed a reinsurance certificate to P in California. P accepted. D had no office in CA, 
			refused to pay policy when P died. Business by mail such as this must be protected,
			D purposely reached out to P in California and conducted continuous business. D had
			notice of its dealing with California. Were P required to go to Texas instead, undue 
			burden.
			b. Hanson: No. Woman establishes trust in Delaware, moved to Florida and died. 				Insurance company was not informed of move and therefore did not have sufficient
			notice of the possibility of being sued in Florida. D company did not avail itself of
			privilege of conducting activities in Florida, thus also not invoking benefits and 
			protections of its laws.
			c. Shaffer: No. P attempted to combine Delaware’s law provision of stocks as 
			property and use them to sue officers of Greyhound in Delaware. P had 21/28
			of those shareholder’s stocks confiscated, establishing jx. Court refused to uphold
			this quasi-in-rem Pennoyer-style move and upheld International Shoe. The stocks
			were not related to actual litigation and some of the 28 didn’t even live in Delaware.
			Having property in a state may HELP establish minimum contacts, but does not do it
			on its own.
				i.Say you win land in Idaho but you’ve never been there. Sued by P from Cali
				in Idaho due to an accident in Cali. P attaches land you won in Idaho. Under 
				Shaffer, land has nothing to do with the claim, so no minimum contacts with 
				Idaho.
				ii. Say two kids injured themselves on the won property – now the property
				can be used to establish minimum contacts.
		2.  Does the lawsuit arise out of or relate to D’s purposeful contact with forum				(specific jurisdiction) or if not are D’s forum contacts so extensive that no such 				relationship is necessary (general jurisdiction)? 
			a. Specific Jurisdiction – If the Defendant’s activities in that state gave rise 					to claim itself, this is specific jurisdiction.
				i. Stream of Commerce. Forum State does not exceed its power under due process 				if it asserts PJ	over a corporation that delivers its products into the stream of 					commerce with the expectation that they will be purchased by consumers in the 					forum states (WWV), intend or have a purpose to serve market in the forum state, 					or are aware that the final product is being marketed in the forum state.. 						Controversy is whether seller needs to intend their products to be had in a certain 					state (Asahi O’Connor) or if they should reasonably foresee their products ending 					up there (Asahi Brennan).
					-WW Volkswagon v. Woodsen, Products Liability case. P had a car accident 						in Oklahoma while moving to Arizona after leaving N.Y. The retailer and						regional distributor D were in NY, importer and manufacturer don’t contest
					PJ in Oklahoma. P sues in Oklahoma. Ds held not liable because no							purposeful availment of Oklahoma, plus P took the car there unilaterally.
					Dissent argues that unlike Hanson, cars are meant to go places and
					so the product here being taken to anywhere in US is expected. If the P fills 						out pre-purchase paperwork for Oklahoma plates or has the car shipped to
					Oklahoma,that is enough for specific jurisdiction because of the state contact.
					-McIntyre v. Nicastro, McIntyre distributes machine through independent 						US distributor. P injured by machine. There was SOME evidence the 
					company purposely availed itself of New Jersey like intent to sell in US 
					through US company. Court splinters on minimum contacts. 4 justices found 						that the company working with the US distributor did not target NJ 							specifically but the US as a whole. Stream of commerce insufficient to give 						rise to jx without specific targeting of a specific state. 2 justices concurred on 						the facts of the case that NJ did not have jx because of so few machines in that 					state, but if there had been more machines (contact) with the state, the state 						may have jx absent specific targeting. 3 dissented, arguing NJ has jx. Settled 						law in one subsequent case was to follow the narrowest holding, Breyers. 						There needs to be more than just putting item in stream of commerce, need to 						target forum state in some way in order to avail of state’s benefits.	
					*Kennedy"No" (4) – Just because the machine ended up there does not mean 
					McIntyre was trying to avail itself of the NJ market and it is not enough for
					McIntyre to simply be marketing to the US as a whole.
					*Breyer "No" (2) – Agree with Kennedy, but with the caveat that if more 
					machines had ended up in NJ, purposeful availment would be implied
					even if nothing else changed.
					*Ginsburg "Yes" (3) – D wanted to market to all of US, so they should 
					answer to issues all over the US for a product they injected into stream
					of commerce. 		 
				ii. Personal (non-corporate) 
					-If you poison a river and the river flows into another state and you might
					harm the other state, that state has jx. 
					-If you run over someone in California on your first visit there and then go 						back home to Ohio, that’s enough contact to be sued in Cali.
				iii. Websites.
					-Abdouch v. Lopez – P in Nebraska found website by D with a book having 
					an inscription with her name in it. Sues in Nebraska, court finds no PJ under
					two tests, Sliding Scale and Calder. Under Sliding, it is found that though the 
					site was interactive, D had very little business with Nebraska and no other
					contacts. Under Calder, it was found D had not intended to make effects of 						harm felt in Nebraska, that the mentioning of Nebraska was merely incidental, 					and that Nebraska was not given any directed marketing.
						*Sliding Scale – Website test for purposeful availment under min contacts.							Organizes websites into Passive, Interactive, and Subscription. Passive
						simply means D posted info anyone can see, Interactive means user can
						exchange info with host computer, Subscription means D entered into 
						contract with resident forum state. Outdated, most sites interactive. The
						idea is that a passive website has no minimum contacts, interactive may. 
						*Calder test – Applied in intentional tort cases. In Calder, two Floridians 
						had wrote an article about a Cali resident. Court ruled two should know
						harm would be felt in California by that person since they’d directed the
						article to her. Calder test thus establishes PJ when D aims conduct at a
						state and knows harm of the conduct will be felt there. Same idea as
						purposeful availment. Limitation: Walden, Not enough for PJ to sue in
						Ohio against a DEA agent stealing money from a couple when he knew
						they were from Ohio. 
			b. General Jurisdiction – Are D’s forum contacts so extensive as to allow exercise of
			jx on D? General jx proper for corporations either in place of incorporation or
			Principal place of business since company “at-home” there. Super-rare.
				i. Perkins v. Benguet Consol. Mining (1952) – P sues D in Ohio over events in
				Philippines. D is Philippine corporation with headquarters and business there 
				until WWII when operations de facto moved to Ohio. Ohio may assert gx over D.
				D may be sued in Ohio on any claim including claims unrelated to Ohio contacts.
				ii. Helicopteros Nacionales de Colombia v Hall (1984) – P sues D in Texas over
				helicopter crash in Peru. D is Colombian corp that holds meetings, gets 
				equipment and sends some employees to Texas for training. Court denies Texan
				general jurisdiction over D. D may be sued in Texas only for claims unrelated to
				Texan contacts – Specific Jurisdiction.
				iii. Goodyear v. Brown – Bus accident in Paris, two boys dies, D company with 
				subsidiary in Turkey who made tires. P sues in NC. Court rules no general jx even
				though D and subsidiary have business in NC. Bus accident had nothing to do
				with NC even if some of Turkey subsidiary tires ended up in NC through stream
				of commerce. Accident happened in Paris and all companies are abroad. Court 
				notes two above cases and also looks to minimum contacts.
				iv. DaimlerChrysler AG v. Bauman – P sues D in California over events in 					Argentina. D is a German corporation with no property or employees in US. D
				owns a subsidiary, Mercedes-Benz USA that is a corporation with principal
				place of business in NJ. MBUSA sells thousands of cars in Cali which were
				manufactured by Daimler in Germany. D needs enough contact in the state to
				essentially be at home there. Even assuming that MBUSA would make Daimler
				vicariously liable, no GX on Daimler even though MBUSA sells those cars.
				Neither Daimler nor MPUSA incorporated in Cali or have principal place of 
				business there. Sotomayer concurs, but disagrees on how court reached decision.
				Daimler is too big for GX is what the court says, despite all that business.
				Believes case could be decided as simply no matter how extensive contacts
				with Cali, state jx would be unreasonable given the case is foreign Ps 
				suing foreign D’s on foreign conduct.
				v. Burnham v. Superior Court – P married to wife in West Virginia, move to NJ.
				Separated, wife takes kids to California. Wife brings suit for divorce in Cali. P 
				visits Cali on business later and visited the kids for three days. Served with 
				process while in Cali and subsequently returned to NJ. P argues he lacked 
				continuous connection with Cali and under Shaffer a state lacks jx over an
				individual unless a litigation arises out of his activities in the state. Court finds 
				jx on nonresidents on basis of physical presence in state – service establishes
				jx. 
					*Scalia View: In a state, there is gx when served with no need to consider 						minimum contacts or fairness/justice.
					*Brenner View: Due process requires Step 2 and 3 to be consulted as
					well, but admittedly tagging is usually enough for this because of purposeful 						availment of state (very low threshold) and most people know tagging is a
					danger of showing up in a state.
					*Examples: While fly from NY to Hawaii, D from Colorado served with 
					summons from California. Valid? If served in LAX airport, both say yes. If 						served in LAX after an unscheduled weather delay, both say yes (Brennan less
					likely). If plane doesn’t land in Cali but served in airspace? Scalia yes,
					Brennan no.
					*Personal service on a corporate officer is sufficient to establish PJ over a 
					corporation. Rule 4.
	E. Step 3: Fair Play and Substantial Justice. Would exercise of jx be unfair and unreasonable 	as to violate traditional standards of fair play and substantial justice? Burden of Proof on D 	after P proves Minimum Contacts. (Constitutional Power Analysis – Does the exercise of jx 	comport with Due Process Clause of 14th amendment?) Consider:
		1. Interest of the Forum State.
		2. Burden on Defendant.
		3. Alternatives available to P. 
		4. Possible interests of other states/countries in hearing case. 
					*Note: Daimler states no reasonableness analysis for general jurisdiction.
	F. Step 4: Notice – Informing defendants that government action is pending against them as 	required by the Constitution.
		1. Mullane Standard – Due Process requires notice reasonably calculated under all the 
		circumstances to apprise interested parties of the pending action and afford them an 
		opportunity to present their objections. The notice must be of such a nature that it
		reasonably conveys the required information and it must afford a reasonable time for
		those interested to make their appearance. The means employed much be such as one
		desiring to actually inform the absentee might reasonably adopt to accomplish it. 
			a. Mullane v. Central Hanover Bank – Ps are more than a hundred people with a 				common trust. The bank D is doing something with their money that some of the 
			Ps take issue with. D only put out constructive notice in a newspaper to inform
			the Ps what they were doing despite having mailed many of the Ps at the beginning
			of the trust. The court finds that to comply with due process, D must have given 
			notice as best as it could to every single party it could. Where addresses known, 
			mail them. Where addresses unknown, put out constructive notice where reasonable.				The point is to reach as many people as possible, the logic being that informing most 
			of the parties will be enough to represent the whole because the majority will likely
			act in the interests of the absent minority that could not be contacted.
		2. Service: Particular method to inform Ds that government action is pending against  			them as specified by statute, court rule, or common law tradition. Personal service of 			written notice within jx is classic form of notice always adequate in any proceeding.
			a. Rule 4: Service of Process, summons and complaint – used to bring a party into
			the lawsuit. In federal court, Rule 4 provides basis for how notice is given.
				i. Rule 4(d)(1) – Cheapest way to serve another is by waiver of required service
				of process. Asks D to waive defense of inadequate service. Otherwise, P would 
				have to pay for formal service and that cost would be reimbursed by D later (if 
				failed to waive without good cause). D has 30 days to waive unless live outside 					US in which case it has 60 days.
					-Incentivizes waiver by making it cheaper for both parties and allowing more
					time for D to respond to complaint (carrot).
					-Unless there’s an issue about sensitivity of time, no reason to put off waiving.
					-Waiving service does not waive anything else. 
					-If waived, D has 60 days after request to waive was sent to answer complaint 
					unless they live outside of US in which case they have 90 days.
				ii. Service must be done by an adult unrelated to the parties and the summons and
				complaint must either be handed off to the authorized individual or agent or left
				at the individual's home with someone related to them.
			b. Rule 5: Service of subsequent litigation documents – used to communicate with
			parties already served with process.
		 
	G. Self-Imposed Restraints on Jx.
		1. Venue (§1391) – Ensures suits have logical relation to claim and that the locality is 			nearby and convenient. (Improper venue may be waived if no timely objection).
			a. Venue in General. b1 and b2 must be considered before b3. A civil action may be 				brought in:
				i. b1 – A judicial district in which any D resides, if all Ds are residents of a state
				in which a district is located.
				ii. b2 – a judicial district in which a substantial part of the events or omissions					giving rise to the claim occurred, or a substantial part of property that is the 
				subject of the action is situated, OR
				iii. b3 – if there is no district in which an action may otherwise be brought as 
				provided in this section, any judicial district in which any D is subject to the
				court’s PJ with respect to such action.
			b. Residency – For all venue purposes, a natural person including permanent resident
			aliens shall be deemed to reside in the judicial district in which that person is
			domiciled.  An entity with capacity to sue and be sued whether or not incorporated
			shall be deemed to reside (if a D) in any judicial district in which D is subject to 
			court’s PJ; if a P, only in judicial district in which it maintains PPoB. Finally, a D
			nonresident of the US may be sued in any judicial district and joinder of such a D will
			be disregarded in determining where action may be brought with respect to other Ds.
			c. Venue Examples:
				i. P sues D (resident of Southern District of New York) on breach of contract for 
				manufacture and delivery of a machine. Designed in New  Mexico, assembled 
				Illinois, made from parts from all over. Venue? Definitely where D lives. 						Otherwise at places of manufacture that actually caused the latent defect.
				ii. P sue D (resident of SDNY) and B who resides in NJ but conducts business in
				SDNY. Breach of contract which calls for assembling and delivering machine 					from Mexico with parts made in Japan.  Venue? b3 – venue in SDNY or maybe
				NJ because D is subject to PJ because of domicile but unclear if same for A. b1
				not applicable because it is venue lying in judicial district on which any D resides
				if all D’s are residents of the state. b2 not applicable because it is venue lying in 
				judicial district on which substantial part of events in claim occurred.
				iii. Thompson v. Greyhound Lines, Inc – P sleeps through transfer, sues bus 
				companies and the driver in Alabama because he missed his court date. D files
				motion to dismiss and motion to change venue. Court didn’t dismiss but said 
				Alabama was an improper venue. B1 – bus driver is not domiciled in Alabama,
				he lives in Florida. B2 – Failure to wake occurred in Mississippi, so a proper 
				venue existed there between all D’s. No need to resort to B3 as P wanted. 
		2. Transfer (§1404 & §1406) – For justice or efficiency, a court can decline to hear
		a case and transfer to another state (not a foreign state) or dismiss it.
			a. 1404 – If case is in a proper federal court, court can use 1404(a) to transfer to 
			another federal district court or division that’s proper. 
			b. 1406 – If case in an improper federal court, court can use 1406(a) to dismiss or 				transfer to a federal district court or division that’s proper.	
				i. Thompson v. Greyhound Lines, Inc – P sleeps through transfer, sues bus 
				companies and the driver in Alabama because he missed his court date. D files
				motion to dismiss and motion to change venue. Court transfers case to 
				Mississippi under 1406a because the case was improperly filed in Alabama
				and Mississippi is a proper venue. Could have also dismissed it.
		3. Forum non conveniens (common law) – Federal court can use this common law 
		doctrine to dismiss or stay a case; typically used when court cannot transfer case to 
		alternative forum (like federal to foreign). P’s choice of forum is typically deferred to, 
		so D has the burden of proving forum non conveniens. 
			a. Piper aircraft v Reyno – P and passenger killed in crash, wreckage in England. 
			Plane owned and manufactured by two UK companies, estates of deceased file in Cali				because of more generous tort laws. P brings action in Cali state court, D removes 
			case to federal court based on DJ. Then files motion to transfer to federal court in 
			Pennsylvania (which was where Ds had contacts). 1404 motion successful. D then
			tries to dismiss case on forum non conveniens – D concedes PJ, but wants dismissal
			so the case can be brought up in Scotland where more appropriate. Even taking into
			account default deference to P’s forum, court decides it is not appropriate to allow
			P to sue in the States. Unless recovery is virtually nonexistent in the alternate forum 
			(the foreign state), the P must sue there where it is most logical and not merely in the 
			US to take advantage of US laws. Forum non conveniens invoked, case dismissed
			b. "Stay" a case – instead of removing the case from the docket, court can keep the
			case on hand to ensure the other forum will be proper. 
			c. Private Interests: Access to evidence and view of scene. Power and cost to bring in 				witnesses. Time expense efficiency, enforceability of judgment where rendered.
			Public Interests: Administrative burden on courts. Local interest in controversy. 				Familiarity of bench with law. Burden of jury duty on unconnected jurors.

		4. Atlantic – not on the exam, but puts together all the above. When moving a case to 
		different federal court through a forum selection clause, you apply venue, transfer, and
		forum non conveniens. First look at the venue statute – if case doesn’t fall under 1391, 
		1406 can be used to transfer to a proper venue or dismiss the case. If the case falls under
		1391, 1404 can be used to put the case in a different proper venue. If the forum select
		clause stipulates a foreign jx, forum non conveniens may be employed.

II. Subject Matter Jurisdiction – If there is Personal Jurisdiction, does a Federal court have the power to hear this case? Alternatively, does only a state court, only a federal court, or both have
the power to hear this case? Jurisdiction in federal court is not automatic and cannot be presumed. Federal courts may exercise only that judicial power provided by the Constitution in
article III and conferred by Congress. 
	A. Judicial Power:
		1. Article 3 §1 – Judicial power vested in one supreme court and other courts as Congress 		decides. 
		2. Article 3 §2 – all cases arising under federal law go to federal court (federal question 			jx). Cases with people who live in different states also may go to federal court (diversity 			jx).
			a. 28 USC §1331 – federal question statute passed by Congress. District courts will
			have original jurisdiction on all civil actions arising under constitution, laws, or 
			treaties of the US. (Original jurisdiction means it can be filed there to begin with). 
			The “arising under” is the same, but 1331 is interpreted much more narrowly.
			ii. 28 USC §1332 – Diversity jurisdiction statute passed by Congress. 
			iii. 28 USC §1367 – Supplemental jurisdiction statute passed by Congress.
		3. Capron – The court may raise the jurisdictional issue unilaterally. With subject matter
		jx, anyone can object at anytime in the process.
	B. Federal Question Jurisdiction – all cases “arising under” federal law.
		1. Well-Pleaded Complaint rule – Forces a definite statement of a federal issue on P in
		the original complaint. Anticipates the problem of having to check the merits of the case
		before finding if there’s even subject matter jurisdiction. It is not enough for a P
		to anticipate a federal issue or defense down the line. 
			a. Mottley – Ps were injured in a railway accident, railway gave free transportation
			for life. Congress banned such lifetime passes separately, company takes free passes
			away. Ps sue in federal court, argue federal q jx based on an anticipated Fifth 
			Amendment defense where P argue they were deprived of property. Court raises 
			the issue of subject matter jx and dismisses the case – the well-pleaded complaint
			requires a P to have a federal issue on the face of the complaint under Federal q jx. 
			Here, it was clear federal issues would be discussed eventually (and they were on 
			retrial), but the court strictly upheld the well-pleaded complaint rule.
		2. “Substantial Federal Issues”:
			a. Osborne – A constitutional case saying that if substantial federal issues in the case, 				that suffices for arising under jx. 
	C. Diversity Jurisdiction – The district courts shall have original jx of all civil actions where
	the matter in controversy exceeds the sum or value of 75,000, exclusive of interest and costs,
	and is between a1)citizens of different states, a2) citizens of a state and citizens or subjects of 	a foreign state, except that district court shall not have original jx of an action between 	citizens of a state and citizens or subjects of a foreign state lawfully admitted for permanent 	residence in US and are domiciled in the same state, a3) citizens of different states and in 	which citizens or subjects of a foreign state are additional parties, OR a4) a foreign state as P 	and citizens of a state or of different states.
		1. Claim by P must involve an amount exceeding $75,000. 
			a. Presumed Met – Courts typically don’t scrutinize the P’s amount claims unless it is 				clear that there is no way a P can reasonably recover that much.
			b. Injunctions – When a P does not seek cash reward, four considerations:
				i. assessment of value of injunction to P. 
				ii. assessment of value of injunction to D.
				iii. assessment of value of injunction to party making subject matter jx motion.
				iv. If any of the above is 75,000+, requirement is met.
			c. Examples (based on Mottley).
				i. If P sues railroad for exactly 75k, no. Must exceed 75k.
				ii. If P sues for 100k and railroad counterclaims for 50k – amount in controversy
				satisfied, only P’s is taken into account.
				iii. If P sues for 72,000 but there is a separate claim of a bond of 5,000 in
				contention, P can combine those and meet 75,000+.
				iv. If two Ps sue together, they cannot aggregate their different claims.
				v. If both Mottleys separately sue for breach for 50k, no. 
		2. Complete Diversity Rule – Ps and Ds on each side must be completely diverse 	- Ps 			and Ds may not be from the same state. 
			a. Complete Diversity is a statutory requirement set forth in Strawbridge. 28 USC
			1332 interpreted to require complete diversity.
				i. A1 – Suit between citizens of different states.
				ii. A2 – Suit between citizens of a state and citizens or subjects of a foreign state, 
				except between citizens of a state and permanent resident aliens domiciled in 
				state.
				iii. A3 – Suit between citizens of different states in which citizens or subjects of
				a foreign state are additional parties
				iv. A4 – Suit between a foreign state as P and citizens of a state or different states.
			b. Minimal or bare diversity is constitutionally allowed but not statutory valid. It
			would only require at least one P is a citizen of a different state than at least one D.
				i. Congress may authorize subject matter jx for minimal diversity cases, but this 
				is rare. Typically interpleader, multi-district suits, or class-actions.
			c. Examples, DJ?
				i. Cali vs Mexico and Japan. Yes. (a2)
				ii. Cali and Mexico v NY and Japan. Yes. (a3)
				iii. Cali and Mexico v. Japan. No. There is no US citizen on the opposing side. 
				Foreign states may only be additional parties unless P.
				iv. Mexico v. Japan – No, need citizens of US.
		3. State Citizenship: Under 1332, A “citizen of state” is one who has 1) US Citizenship 			and 2) domicile in the state.
			a. Domicile requires 1) A physical presence in the state and 2) intent to stay in the 				state. 
				i. Domicile for a natural person is only one place. Initial domicile is state of birth
				or naturalization. 
				ii. Change of domicile occurs with physical presence in another state + intent to 					remain there indefinitely. 
				iii. Domicile “locked-in” at time of filing complaint, NOT the incident.
			b. Partnerships – Partnerships are assessed by each individual in the partnership 				rather than as an entity with only a PPoB or state of incorporation consideration. 
			c. Corporations – A corporation shall be deemed to be a citizen of every State and 				foreign state by which it has been incorporated or has its principal place of business.
				i. Hertz Corp v. Friend – Test for PPoB decided – PpoB is the nerve center of the
				corporation, or in other words corporate HQ. 
		4. Example Cases: 
			a. Mottley hypo – Let’s say the Mottleys wanted to get back into federal court with
			DJ and they were Kentucky residents with the D being incorporated in NY. If PPoB
			is not Kentucky, then all that would be left is for the claim to involve $75,000+ to
			qualify DJ.
			b. Redner v Sanders – P is a citizen of the US working in France, sues in California.
			Mentions that he hasn’t ruled out coming back to California and has connections 
			there. He is suing 3 N.Y residents. He doesn’t fall into a1, 2, 3, or 4. He simply 				cannot assert DJ, his connection with California lacks any of the hallmarks of 					domicile. However, if he’d moved to Cali before filing the complaint, DJ would have 				been established.
				i. Suppose P is a French citizen. DJ? Yes. (a2)
				ii. Suppose P is a French citizen who moved to US and became a permanent 
				resident alien domiciled in NY. Yes. (a2) ?
				iii. Suppose P convinces court that despite temporary residence in France, he is
				a citizen of Cali. DJ? Yes (a1).
				iv. Suppose P is a citizen of Cali and wants to join with Jones a citizen of NY 					suing Ds. DJ? No, complete diversity rule.
	C. Supplemental Jurisdiction – Employed when claims you want to join together would
	not independently qualify to be in federal court.
		1. Reasoning: It does not make sense to only entertain federal issue claims when 
		perhaps there is a related claim to the issue in question that does not have a federal
		nature but is either so interrelated with the case as to be indispensable to the federal
		determination itself or so tangential that it would be unreasonable to waste resources
		in trying the two separately.
			a. Constitutional Allowance: Under article III, so long as P has proper claim under DJ
			or federal question jx, the court has the constitutional power to hear the case.
			b. Example: Say someone sues for discrimination under Federal Civil Rights claim,
			then they join a state law claim of IIED. There is subject matter jx under federal 
			question jx under the first claim, but not the 2nd. It would be a waste of resources to
			try the two separately and, moreover, the IIED would be part of the discrimination
			suit itself as to be inextricable.
		2. §1367 – Allows Supp jx over factually related state law claims, subject to limitations:
			a. If Supp jx is not authorized in diversity cases.
			b. Discretionary declining of supp jx in appropriate cases.
				i. State law claim involves novel or complex state law issues.
				ii. State law issues "substantially predominate" over federal issues.
				iii. District court has dismissed the claims on which its original jurisdiction was 					based.
				iv. "in exceptional circumstances, there are other compelling reasons for declining
				supp jx.
					- Tolling Provision – Freeze timer while claim pending in federal court 						and then Thirty day allowance to refile state court claim after voluntary 						dismissal by court.
	D. Removal.
		1. 28 USC §1441 – Grounds for Removal – Any civil action brought in a state court of
		which district courts have original jx may be removed by D to the district court for
		the district and division where such action is pending.
			a. IF a civil action is 1) brought in a state court which 2) could have been 
			originally filed in federal court and 3) no other statute expressly forbids removal, 
			THEN Ds may remove to the US district court where action is pending.
				i. 1441 b 2 – Forbids removal if there's ONLY Diversity jurisdiction and
				one of the Ds is a citizen of the state in which the action is brought.
				ii. 1446 b 2 – 
					-All Ds must consent to removal of the action.
					-All Ds have 30 days after receipt by or service on that D of the initial 
					pleading or summons to file notice of removal.
					-If Ds are served at different times and a later served D files a notice of
					removal, earlier served D may consent to removal even though they did not
					initiate or consent to removal.
		2. 28 USC §1446 – Procedures for Removal – 
			a. Federal question – b1 Can remove within thirty days of receipt of initial pleading
			OR b3 within 30 days of receipt of document making a previously unremovable case
			removable.
			b. Diversity – b1 Can remove within thirty days of receipt of initial pleading
			OR b3 within 30 days of receipt of document making a previously unremovable case
			removable, EXCEPT that removal under b3 cannot be later than one year after
			commencement of action unless P delayed in bad faith. 
		3. 28 USC §1447 – Procedures for Remand.
			a. Federal subject matter jx – Can motion to remand for lack of federal subject matter 				jx at any time. 
			b. Non-subject matter jx reason – Can motion to remand within 30 days of removal. 
			Some reasons:
				i. Not all properly joined and served D's consented to removal. (1441a and 1446 
				b 2 a).
				ii. D's waited too long to remove. (1446b 30 days within receipt of complaint, 					1446c 1 year after commencement of action). The latter is for joined Ds.
				iii. Removal violated in-state D rule (1441 b 2).
		4. Examples: 
			a. Caterpillar Inc. v Lewis – P injured on job of construction, sue employer bulldozer
			service company for state claims in Kentucky. Liberty Mutual P from Massachussets 
			gets involved as well. Ds are Caterpillar from Illinois and Whayne in Kentucky. 
			Liberty Mutual reimburses P for his loss and then goes after D. P ends up settling 
			with Whayne barely before the 1 year time limit, but Liberty Mutual wasn't done with
			Whayne. District court erroneously allows removal by D Caterpillar anyway and
			case goes on in federal court. Supreme Court agrees the case should never have got
			to federal court on diversity but the fact that diversity by time of judgment did occur
			(Whayne was out of the picture) overcomes the fact that initial removal was wrong. 
			b. Problem 2:
				i. a) P, citizen of PA, files a complaint in PA state court alleging state law 
				violations and seeks 100k from D from GA. If D wants to remove, then
					-she should point out the action is one over which district court has
					original jx because of diversity jurisdiction, that none of the Ds are from
					PA, the notice was filed within 30 days when D received summons and
					complaint.
				ii. c) D files notice of removal two months after being served. Removal? No, 
				1446b says must be within 30 days.
				iii. d) Same as a, except P's complaint seeks 10k. Six months later, P amends
				to add an additional cause of action so now it's 85k. May D remove? Yes, within
				30 days of getting the amended complaint because diversity conditions now exist.
				iv. f) P's complaint seeks 10k. D seeks to remove, claiming that if she is liable, 
				the damages are far more than jurisdictional amount alleged. May D remove? 
				1446c 2 B says district court can find that the true amount in controversy is more
				than what P alleged and permit removal.
				v. g) Same as 2d, except P amends complaint more than a year after original 
				complaint. 1446c says D cannot remove based on diversity more than 1 year
				after action commenced.
				vi. h) As in 2g. complaint when first files alleges less than amount in controversy
				and motion to remove is made over a year after complaint filed. Suppose D
				says P knew from start that claim was worth at least 100k. 1446c 1 says D can
				remove if the court finds P acted in bad faith.
				vii. i) Suppose a complaint filed in state court alleges federal employment discrim
				and additional state law claims. If state law claims fall within supp jx, the entire 
				case may be removed. But if not, what happens? Court will allow removal but
				remand state law claims.

III. Joinder – Do the rules allow these parties or claims to be joined in a single action?
	A. Do the rules allow these parties or claims to be joined in a single action?
		1. Rule 13 – Counterclaim and Crossclaim – Joinder of Claims by D.
			a. Compulsory Counterclaim – a responding party must plead as a counterclaim
			any claim which at the time of responding it has against the opposing party if it:
				i. "arises out of the transaction or occurrence that is the subject matter of the
				opposing party's claim" AND
				ii. "does not require adding another party over whom the court cannot acquire
				jurisdiction." (Rule 13 a 1 A-B)
				*Note: Supplemental Jurisdiction applies to compulsory counterclaims. 
				*Note: Not compulsory to bring claim if claim is subject of another action at 
				the time – otherwise, must have claim ready at time original case filed.
				*Example, Problem 7:
					-a) in 2015, B purchased house from S and gave promissory note for 100k
					payable on Jan 2 2016 for unpaid balance. In 2015, B sues S for breach of
					contract and breach of warranty because of house defects. S's claim on 
					the unpaid promissory note is not compulsory because B is not yet in default,
					S did not have a claim against B yet on that note.
					-b) Same as a, except B brought his breach of contract and warranty case on 
					Feb 1, 2016. On February 15, 2016, S sued on unpaid note. S can bring this 
					now, but it is permissive. The obligation to raise a counterclaim is triggered 
					by an answer and the new claim is raised in a separate lawsuit, which was
					filed before the answer in the first suit is due. Thus, by the time the answer
					is filed in the first suit, the potential counterclaim is already the subject of 
					another suit, which makes it an exception to the compulsory counterclaim req
					under Rule 13 2 a.
			b. Permissive Counterclaim – Anything that's not compulsory. These need
			independent bases of jurisdiction.
				*Example, MC – A truck hits a car, drivers disagree on who was at fault. CA 
				car driver suffers injuries exceeding 75k. Arizona truck driver suffers 10k
				injuries. CA P sues Arizona D for negligence in federal court. Truck driver
				answers with a counterclaim against car driver for negligence. Do the 
				rules allow joinder of negligence counterclaim? Yes, as a compulsory
				counterclaim.
			c. Cross Claims – allow a party to assert a cross claim in a pending case against a
			co-party (Rule 13 g)
				i. Must arise from the same transaction or occurrence as the underlying dispute.
				ii. Must have a basis for subject matter jx. 
					-Consider federal question or DJ. 
					-If neither, there will be supp jx because cross claims by definition must 
					arise out of the same transaction or occurrence as underlying dispute. 
					However, it's better to have the other two because supplemental jx can 
					be refused at discretion of court – if federal claim, more likely they'll take it.
				iii. Once a co-party has raised a valid cross claim against another co-party under
				Rule 13 g, Rule 18 allows the two co-parties to assert any other claims they have
				against each other.
				*Example, Problem 8. Assume passenger is injured in collision between Driver 1
				and Driver 2 and brings suit against both. Driver 1 may have no counterclaim 
				against passenger but may have a claim against Driver 2.
					-a) D1's claim against D2 is a cross claim.
					-b) An initial cross-claim under rule 13 g can only be brought if it
					concerns the same transaction or occurrence as the original claim or if
					it concerns property that is the subject matter of the original action. Note
					that once D1 has cross-claimed against D2, Rule 18 allows D1 and 2 to assert
					any claims they have against each other.
					-Claim: P's claims against D1 and D2 governed by Rule 18. 
					-Counterclaim: D2's counterclaim against D1 governed by Rules 13a and b.
					-Crossclaim: D2's cross-claim against D1 is governed by Rule 13 g.
					-Joinder of parties: D2's joinder is governed by Rule 20a
				
		2. Rule 14 – Joinder of Parties by D. Gives D a tool to implead new parties against
		whom D has claims related to main action if new parties may be liable to D for all or
		part of recovery P might get from D.
			a. D1 is the "third party Plaintiff", the D2 who is about to be joined by D1is the
			"third party Defendant".
				i. Joinder permitted if liability of third party D derives from P's claim
				against primary D (or third party P).
				ii. State laws allow and even require joint tortfeasors to be joined, so Rule 14
				is a mechanism to get that done. (Torts, contract…)
					-Tort doctrine of contribution – a claim that allows one tortfeasor to
					demand that another fellow wrongdoer contribute to the damages payable
					to harmed P. 
					-Contract doctrine of indemnity – Say P leased chicken houses
					from D. Lease has a provision P will indemnify D from any claim out of
					P's premises. P's employee sues D2 for injuries from the building (he can't
					sue P due to worker's comp laws). D2 can then implead P to invoke his
					indemnity agreement.
			b. Rule 14 a 1 – limited time to implead, after 14 days of original answer must ask 
			court. 
			c. Notes:
				i. Impleader of third party defendants allow third party plaintiffs to bind 
				the former into a single judgment rather than sue separately and risk inconsistent
				judgements. 
				ii. Ps don't like Ds impleading – adding more parties adds to the case's time and
				expenses and there's more Ds out to make P lose. However, Ds will also be trying
				to offset blame to each other. 
					-Say D1 finds an individual who was truly responsible for P's injury. Can't
					implead THEM – it's not about who is liable to P, it's about who is
					liable to reimburse D1 for D1's liability to P.
				iii. P sues D1 for bad chicken houses. D1 impleads D2 for providing bad material,
				D2 impleads D3 for bad material (successive impleaders permitted). D1 then 
				counterclaims against P for unpaid construction bills, P then impleads P2 who
				failed to fund P's line of credit as agreed (P is a "defending party" now who can
				implead third-party D's). 
				iv. Parties in case may be able to object to a motion to implead either because
				impleader improper (because  the law doesn't allow an action for indemnity or 
				contribution under circumstances) or because allowing impleader unjustifiably 
				increases delay or expense. Parties can also object on jx grounds.
					-PJ over an impleaded 3rd party D will usually lie because often they will
					have been involved in the occurrence or transaction that led to original 
					claim and thus subject to PJ. If that isn't enough, Rule 4 k 1 B gives 
					an extra 100 mile boost to court's jx. 
					-Joinder can also implicate questions of subject matter jx – if a claim carries
					an independent jx basis, that question is quickly resolved (if there is diversity
					or a federal question in the claim between third party D and P). Usually, supp 
					jx covers for when neither is present (same case or controversy).
					-Supplemental jx over third party claims can get complicated. If P sues D1, 
					D1 impleads D2, and then P decides he wants to sue D2 too, then there 
					needs to be independent subject matter jx over that claim. If P and D2 have
					federal q or diversity, no problem – if not, if they are citizens of the same
					state, NO supplemental jurisdiction. 1367b prohibits supplemental jx where
					it would defeat diversity
					-Say P wants to implead P2 after D1 counterclaims against them. Rule 14
					a 1 permits this, but let's say there was no independent diversity or federal
					jurisdiction over this. 1367b prohibits supplemental jx in diversity-only cases 
					by P's claims under Rule 14, so even though P is a third party D against the						counterclaim, P cannot technically use supp jx to implead P2.
			
		3. Rule 18 – Joinder of Claims by P.
			a. A party asserting any claim may join as many claims as it has against an opposing
			party.
			b. Still need to find Supplemental Jurisdiction for state claims having no original
			jurisdiction in federal court.
		4. Rule 19 – Compulsory joinder. All other joinder rules are tools that someone in suit
		CAN use to bring other people into suit. Rule 19 concerns whether the party SHOULD
		be joined. Three Steps:
			a. Is absentee required under 19 a 1 factors?
				i. If Yes, continue to step 2. Party is required if:
					-in the absence of this person, the court cannot accord complete relief
					among existing parties.
					-that person claims an interest relating to a subject of action and is so situated 
					that disposing of the action in the person's absence may either hurt the 
					person's ability to protect the interest or leave an existing party subject to 
					substantial risk of incurring multiple inconsistent obligations (like if
					ordered to do specific performance of house to two people). 
				ii. If no, stop Rule 19 inquiry. 
			b. Is it feasible to join the absentee?
				i. If Yes, court orders a party to join absentee under rule 19 a 2 and then 
				proceeds with the action. "Feasible" if they are a person who is subject
				to service of process and whose joinder will not deprive the court of 
				subject matter jx. 
				ii. If no, continue to step 3. 
			c. Do equity and good conscience require action to be dismissed under 19 b?
				i. If yes, dismiss the action (Rare). Factors: 
					-Extent to which a judgment rendered in person's absence might prejudice
					that person or existing parties. 
					-Extent to which any prejudice could be lessened or avoided by protective
					provisions in the judgment/shaping relief/other measures.
					-Whether a judgment rendered in person's absence would be adequate
					and whether the P would have an adequate remedy if the action
				 	were dismissed for joinder.
				ii. If no, proceed with action (with limitations if needed.
		-Example: P claims he has a k to buy O's house. O intends to sell house to N. P demands
		specific performance. P sues for specific performance of O. N is the absentee party, 
		clearly involved or she loses out on being able to get house. If P gets house, N can't.
			-Is absentee required under Rule 19? Yes,  while complete relief can be accorded
			to existing parties, N claims an interest relating to subject of action and disposing 
			the action not in her presence huts their ability to protect interest AND leaves
			O open to inconsistent specific performance judgments.
			-Is it feasible to join the absentee? No indication will deprive of subject matter jx,
			and subject to service of process. So yes, we're done. 

		5. Rule 20 – Permissive Joinder – Joinder of parties by P - Ps may join together as Ps or 			join together Ds if assert claims that:
			a. arise out of same transaction, occurrence, or series of transaction or occurences and
			b. if any question of law or fact common to these persons will arise in the action. 
			*Example: GM case – African Americans sue GM, lots of different discrim claims, 
			P bring together as single case. D moved to sever, appellate says Rule 20 satisfied.
			The court looks at Rule 13, same phrase as Rule 20 – "arising out of same 
			transaction or occurrence" – in other words, P can join logically related parties
			in a case just like they can for claims.
			c. Keep in mind Rule 21 – Misjoinder or nonjoinder of parties. Court can use
			this rule to sever claims into different lawsuits, like if it had wanted to follow
			D's motion in GM.
	B. Is there a statutory basis for subject matter jurisdiction? (§1331, 1332, or 1367)
		1. Joinder does not create or expand subject matter jurisdiction. 
			a. each claim must have a statutory basis for subject matter jx. 
			b. Complete diversity rule looks at all parties to action, not just parties to a single
			claim. 
		2. Examples: 
			a. CA P sues NY D1 and CA D2 each for state law claims of 100k. CA P has  
			Diversity against D1, but with D2 joined by P there's no authorization for 
			subject matter jx.
	C. Claims (asserted by claimant against defending parties).
		1. Original Claim - P against D, Rule 18.
		2. Counterclaim – P against existing D, Rule 13a and 13b.
		3. Crossclaim – D against existing D or P against existing P, Rule 13g.
		4. Third-Party claim – D or P against newly added P or D, Rule 14.
	D. Joinder Overall: 
		1. Joinder of Claims – These rules authorize Parties, once joined in a suit, to assert
		additional claims.
			a. Joinder of Claims by P – Rule 18.
			b. Joinder of Claims by D – Rule 13.
				i. Compulsory Counterclaim.
				ii. Permissive Counterclaim.
				iii. Cross claim.
		2. Joinder of Parties – These rules authorize joining additional parties in the suit.
			a. Joinder of parties by P – Rule 20.
			b. Joinder of parties by D – Rule 14. 
			c. Compulsory Joinder – Rule 19.
		3. Think about Supplemental Jx and Joinder together. Anytime we add additional claims
		or parties, address whether they are okay as a matter of joinder AND supplemental JX.

SPRING SEMESTER:
(Pre-Trial Considerations)
	A. When a state law claim is in Federal Court, what law should the federal court apply?
		1. Rules of Decision Act: The "Laws of the several states", except where the Constitution 		treaties of the US or Acts of Congress otherwise provide, shall be regarded as rules of 
		decision in civil actions in the courts of the US where they apply."
		2. Erie Doctrine – When ruling on a state law claim, a federal court applies state 
		substantive law and federal procedural law. 
			a. Natural Law versus Legal Realism – Legal Realism wins, there is no transcendental
			body of law by which all states are automatically bound. There must be definite 				authority.
			b. Areas of law considered substantive for Erie purposes: 
				i. Statute of Limitations.
				ii. Burden of proof.
				iii. Choice of Law rules. State's rules on which law applies, be it the forum state or another state.
				iv. Interpretation of contracts.
				v. Right to recover damages.
	
	B. Damages.
		1. Compensatory – Compensate for an injury.
			a. Special/Economic/Hard – Bills, lost wages.
			b. General/noneconomic/Soft – pain and suffering, emotional distress.
		2. Punitive/exemplary – to punish or deter conduct. 
		3. Fee Shifting
			a. Common Fund – P's suit results in the creation of a fund from which lawyer's fees 
			can be deducted.
			b. By k – Parties contract to provide that if someone has to sue on k, loser pays up.
			c. Common law – court has inherent common law power to sanction parties 
			acting in bad faith by requiring payment of other side's fees.
			d. Statute.
	
	C. Remedies.
		1. Damages (Above)
		2. Specific Relief (like injunctions).
			a. Injunction
				i. Temporary Restraining Order (TRO) – generally issued to preserve the status
				quo pending a hearing on a preliminary injunction. (Rule 65)
					-In extreme circumstances, can be issued without notice to opposing party. 
					(ex parte).
				ii. Preliminary Injunction – generally issued to preserve the status quo pending 
				resolution on the merits. (Rule 65) One must: 
					-1) Establish that they are likely to succeed on the merits,
					-2) that they are likely to suffer irreparable harm in the absence of such relief,
					-3) that the balance of equities tips in their favor, 
					-4) AND that the injunction is in the public interest.
				iii. Permanent Injunction – issued after full adjudication on the merits.
					-Can be forever or a party can later seek to dissolve or modify.
				iv. Interlocutory Appeals –  §1292. Court of appeals shall have jx of appeals from 
				interlocutory orders of district courts  granting, continuing, modifying, refusing, 					or dissolving injunctions. 
				v. Example: Lucy Webb hospital case – Old woman wanted to stay and husband					wanted to pay damages, Hospital wanted them to leave. Injunction granted.
			b. Specific performance (can include injuctions).
			c. Replevin.
			d. Ejectment.
			e. Quiet Title.
		3. Declaratory Relief – In a case of ACTUAL controversy within its jx, court may declare
		the rights and other legal relations of any interested party seeking such declaration 
		whether or not further relief is or could be sought. Any such declaration shall have the
		force and effect of a final judgment and shall be reviewable as such.
		4. Temporary Relief
	
	D. Due Process – How do we know a party has had their due process rights upheld
	before being deprived of property or other rights? Mathews v. Eldridge Factors:
		1. Private interest affected by official action. [Private Interests]
		2. Risk of an erroneous deprivation of such interest through procedures used, and the 			probable value, if any, of additional or substitute procedural safeguards, [Risk of 
		Erroneous Deprivation of Interest through the procedure] and
		3. the gov's interest, including the function involved and fiscal and administrative
		burdens that the additional or substitute procedural requirements would entail.
		[Government's interest and burden of alternative procedure]

	E. Rules.
		1. Rule 1 – FRCP govern all civil actions and proceedings in US District Court.
		2. Rule 2 – Abolish difference between actions of law and equity.
		3. Rule 3 – A civil action is commenced by filing a complaint with the court. 
			a. Courts have local rules for how filing is done.
		4. Rule 4 – How one summons and serves complaints.
			a. You file a complaint in court, then serve the complaint. Filing a complaint before
			statute of limitations lapses will satisfy it in federal court for federal q jx. Diversity
			jx can be a different rule (Erie controls). 
		5. Rule 5 – How service works for subsequent documents. 
		6. Rule 6 – How you count days for when filing is due. Holidays to exclude.
		7. Rule 7 - Pleadings and Motions – 
			a. Pleading - 7a - Specific documents, filed early in the action, identifying the parties
			and describing their claims and defenses.
			b. Motion - 7b - Request for judicial action may be oral or written. Written 					explanations for why a motion should be granted or denied are often called a brief. 				Some call it a memorandum.
 
IV. Complaint
	A. Rule 7 - Pleadings and Motions – 
		1. Pleading - 7a - Specific documents, filed early in the action, identifying the parties
		and describing their claims and defenses.
			a. P's Complaint: Claims against D. 
				i. Claims are a description of the facts giving rise to the legal conclusion
				that P is entitled to a remedy. Every P in a lawsuit has at least one.
					-Ex: D owed a duty to P. D breached the duty. D's breach of duty was
					the cause of harm to P. 
			b. D's Answer: Defenses against P's Claims, Counterclaims against P (if any),
			Crossclaims or Third-Party Claims against others (if any).
				i. A counterclaim is not a defense. Simply an assertion of entitlement to
				a remedy.
				ii. A defense is a reason not to award the remedy. Includes:
					-Denial – "That's not what happened." Cannot be resolved on pleadings.
					-Affirmative Defense – "Even if that happened, I win because of this
					other thing like lack of jx, improper venue, statute of limitations, etc. "
					Usually requires facts outside complaint to succeed.
					-Failure to State a Claim. "Even if that happened, it was lawful."
					(demurrer in CA courts). Does not require facts outside complaint to
					succeed. (Rule 12 b6.)
		2. Motion - 7b - Request for judicial action may be oral or written. Written 				explanations for why a motion should be granted or denied are often called a brief. 			Some call it a memorandum.
	B. §1985 (2) – Haddle statute. If two or more persons conspire to deter any party or witness
	from testifying or attending freely fully and truthtfully or to injure their person or property
	on account of them doing so, the injured may have action for recovery of damages.
 	C. Rule 8 – General Rules of Pleading
		1. Claim for Relief. A pleading that states a claim for relief must contain:
			a. A short and plain statement of the grounds for the court's jx, unless court already
			has jx and the claim needs no new jx support.
				i. Diversity Jx – what are parties' citizenships and amount in controversy? 
				ii. Federal q jx – What is the federal statute?
				iii. To avoid dismissal, consider if personal jx and venue are proper.
			b. a short and plain statement of claim showing that the pleader is entitled to relief
				i. Substantive legal theories justifying relief, the elements of each theory, and
				the facts existing to satisfy each element. 
				ii. Does Rule 9 require special pleading for this claim?
				iii. Related to Rule 12 b 6 in that 12 b 6 allows a party to motion to dismiss 
				based on failure to state a claim upon which relief can be granted: even if P
				is correct, so what? No remedy can be found on P's allegations.
			c. and a demand for the relief sought, which may include relief in the alternative
			or different types of relief.
				i. What is the client legally entitled to? (Damages, injunction/declaratory
				judgment, costs/fees?)
				ii. What does the client want?
		2. Pleadings are not evidence.
			a. Evidence: Information presented by witnesses.
				i. Testimony under oath (in court or at deposition)
				ii. Declarations or affidavits signed under oath.
			b. Not Evidence: Lawyer's oral and written statements (like the pleadings). 
				i. Exception: "Verified Complaint" signed by P is treated like an affidavit.
	D. Systems for Pleading: 
		1. Notice Pleading – Inform the D of what the suit is about. D is the audience of
		the complaint. Less detail, general, and short.
		2. Fact Pleading – Specify facts establishing liability. D and judge are the audience.
		More detail, specific, and long.
		3. Conley Standard – A complaint should not be dismissed for failure to state a claim
		unless it appears beyond doubt P can prove no set of facts in support of his claim
		which entitles him to relief. Modified by Twiqbal.
		4. Twiqbal – 12 b 6, failure to state a claim, now requires the complaint viewed in the 
		light most favorable to P, except:
			a. Disregarding conclusory allegations – P must provide grounds of entitlement to 
			relief with more than conclusory allegations; citing elements of a cause of 
			action and attributing them to D will not do.
			b. Determining if remaining allegations tell a plausible story of liability – a court
			does not accept as true all allegations in a complaint if they are legal conclusions. 
			To satisfy plausibility, the complaint must include well-pleaded, nonconclusory 
			factual allegations that if assumed true will plausibly suggest grounds for relief.
				i. Plausibility is not probability. Merely attributing D with legal terms such as 
				"purposeful, invidious discrimination" is implausible.
				ii. Iqbal decision may be better at expressing. 
				iii. Twombley – Antitrust case – All businesses involved in the market have all 					exactly the same price, which seems peculiar. They had an opportunity to discuss 					their prices in their annual meeting, and after they got same price. The challenge 					about plausibility standard allow the court to say it's equally plausible to pick that 					particular number as a price. P couldn't get past pre-trial and to discovery, there's 
				also a benign 
		
				
		5. Fact v. Conclusion: 
			a. Example:
				i. Fact: P was employed at will by D. D fired P. 
				ii. Conclusion: P has been injured in his person and property by the acts of D in 
				violation of 42 USC 1985.
			b. Plausibility Objections likely when:
				i. lawfulness of D's actions depend on D's mental state
				ii. discovery is likely to be lengthy or expensive
				iii. Case involves legal theories like antirust, discrimination.
		6. Ethical Parameters - Attorneys regulated in making allegations and complaints based 			on the possible sanctions outlined in things like Rule 11 as well as criminal law or 			professional discipline.
			a. Rule 11: A lawyer's signature: 
				i. is required on all papers presented to the court.
				ii. acts as certification of good faith
					-The lawyer certifies to the best of their knowledge that the paper is 
					not being presented for any improper purpose, that the legal contentions are 
					warranted therein, the factual contentions have evidentiary support (or will
					after discovery), and that denials of factual contentions are warranted on 
					evidence (or lack thereof).
				iii. invites sanctions when improper.
					-Walker – Complaint alleged diversity jx where P and SOME OF the Ds
					are citizens of different states.
					-If, after notice and a reasonable opportunity to respond, the court determines
					the lawyer has not acted in good faith, the court may sanction an attorney
					law firm or party that violated rule. 
					-A motion for sanctions must be made separately from any other motion. 
					Must be served under rule 5, but must not be filed if the challenged action
					is withdrawn or corrected within 21 days after service or within other time 
					court sets. Court may award prevailing party with reasonable expenses.
				iv. Is inapplicable to discovery.
			b. §1927 – Any attorney or other person admitted to conduct cases in any court of US
			who so multiplies the proceedings in any case unreasonably and vexatiously may be 
			required by court to satisfy personally excess costs, expenses, and attorneys' fees
			reasonably incurred from such conduct.
		7. Amended Pleadings before Trial (Rule 15a): 
			a. P: Complaint, First Amended Complaint, Second Amended Complaint.
			b. D: Answer to P's Complaint, First Amended Answer to P's Complaint, etc. 
			Answer to First Amended Complaint, Answer to Second Amended Complaint, etc.
			c. Amending as a matter of course: 
				i. A party may amend its pleading once as a matter of course within 21 days after 					serving it OR, if the pleading is one to which a responsive pleading is required, 21 				days after serving a responsive pleading or 21 days after service of a motion under 				Rule 12b, e, or f, whichever is earlier.
				ii. A party may otherwise only amend its pleading only with opposing party's
				written consent or court's leave (when justice requires.)


V. Response to Complaint: Motions of Answers. Options Available to D after being Served with Complaint:
	A. Do Nothing (Default). Rule 54c and 55.
	B. Pre-Answer Motions. Rule 12 Motions.
		1. Motion to dismiss – 12b. (Courts can only look at face of complaint).
			a. Lack of subject matter jx.
			b. Lack of personal jx*
			c. Lack of venue.*
			d. Insufficient process.*
			e. Insufficient service of process.*
			f. Failure to state a claim upon which relief can be granted.
			g. Failure to join a required party under Rule 19 (compulsory joinder).
		*Waivable defenses under Rule 12 h 1. Personal jx, venue, and service are
		waived UNLESS asserted at the first possible opportunity. Either the first
		Rule 12 motion or first responsive pleading
		2. Motion for a More Definite Statement – Rule 12 e. Uncommon.
		3. Motion to Strike – Rule 12 f. Uncommon. Strike irrelevant, redundant, immaterial 
		etc stuff from pleading.
		4. Motion for judgment on the pleadings  - Rule 12c.
			-This is technically POST-answer.
	C. Answer. (12a for Timing, Rule 8b and c for substance).
		1. Response to Allegations:
			a. 8b: Must admit, deny, admit in part and deny in part, state insufficient 
			knowledge, or be silent as to each allegation.
				i.Admit and deny in part. Must carefully read every allegation before
				wholly admitting or denying – if there's a part agree or deny, specify. 
				Otherwise, admission or denial will work against you. (Ex: Zielinski,
				D denies a whole allegation meaning to say it was denying negligence 
				allegation within it, but inadvertently denying also that D owned the 
				forklift. They should have admitted ownership but denied operation 
				and control of forklift, admitted accident on date alleged, and denied
				all other things..)
				ii. Insufficient knowledge = Denial
				iii. Silence = Admission
				iv. General Denial – You can technically deny the whole complaint, but
				usually impossible because you have to usually admit jx or who you are.
			b. 8c: Affirmative defenses: "You are not entitled to any remedy against me."
	D. Settlement. (Followed by voluntary dismissal, Rule 41 a 1.)
	E. New Claims. (Rule 13, 14, on joinder.)

VI. Discovery.
	A. Disclosure – 
		1. Initial Disclosures under Rule 26 a 1. Party must, without being prompted, provide:
			a. name and (where possible) address and phone of each individual likely to be 				discoverable along with subjects of that information that disclosing party may use
			to support its claims or defenses.
			b. a copy or description by category and location of all documents (including e-docs)
			that discloser has in their possession and may use to support its claims.
			c. computation of each category of damages claimed by discloser who must also
			make available for inspection as under Rule 34 the docs or other evidence (sans
			privilege) on which computation is based. 
			d. any insurance agreement under which an insurance business may be liable for
			a judgment in the action or to indemnify or reimburse for payments made to satisfy
			judgment.
			-If a party calls someone who wasn't a named witness, other can object unless failure
			to disclose was harmless.
			-Suppression of evidence at initial disclosures can bar it from being introduced later.
		2. Disclosure of Expert Testimony
			a. Fact Witness*
			b. Expert Witness – A person whose testimony will, because of their specialized
			knowledge, skill, experience training, or education, assist trier of fact in 
			understanding the facts and reaching a conclusion about the issue.
				i. Testifying Expert – A party may depose an expert whose opinions may be 
				presented at trial. If they must produce a written report, deposition must wait
				until after they provide the report.
					-Must inform other lawyer about expert and testimony 90 days before trial.
					-Draft Reports or Disclosures are protected the same as Work Product.
					-Communications between an attorney and their expert witnesses 
					are protected EXCEPT to the extent that the communication relates
					to expert's compensation for their help, the facts attorney provided to 
					expert, or to identify assumptions the expert considered in forming the
					opinion.
				ii. Non-Testifying (consulting) Expert
					-A party may not usually depose or interrogatory these UNLESS on
					showing exceptional circumstances under which it is impracticable
					for party to obtain the facts or opinions on the subject by other means. 
					(consider Chiquita, where D could have investigated the scene like P did). 
					-For example, in Thompson v Haskell, a doctor's report made within 10 days
					after termination of employment was sought successfully by D because P's
					emotional state was best assessed at that time.
		3. Pretrial Disclosure*
	B. Discovery Scope and Limits
		1. Relevance, Proportionality, and Privacy – Parties may obtain discovery regarding any 			nonpriveliged matter that is relevant to any party's claim or defense. Must be 				"proportional to the needs of the case". 
			a. 26 b 1 Factors: 
				i. Importance of issues at stake in the action,
				ii. Amount in controversy,
				iii. Parties' relative access to relevant information,
				iv. Parties' resources,
				v. Importance of discovery in resolving issues, and
				vi. Whether the burden or expense of proposed discovery outweighs its 
				likely benefit.
			b. Limits: 26 b 2 C – On motion or on its own, court MUST limit Discovery if: 
				i. the discovery sought is unreasonably cumulative or duplicative, or 
				can be obtained from some other source that is more convenient.
				ii. The party seeking discovery has had ample opportunity to obtain information
				by discovery in the action, or
				iii. the proposed discovery is outside the scope of 26 b 1.
			c. Protective Order 26c – A party from whom discovery is sought may move for this
			if they in good faith attempted to resolve the dispute with the other party first. Court
			may then for good cause issue an order to protect a party from annoyance,
			embarrassment, oppression, or undue burden or expense. 
		2. Privilege – Privileged information is not admissible. The scope of privilege is
		not in the rules of Civil Procedure.
			a. Attorney-Client Privilege – Parties need not reveal what client and lawyer
			communicated to each other if the communication was confidential and not waived.
			Protects the COMMUNICATION, not the underlying FACTS (which may be
			discovered through other methods).
		3. Attorney Work Product – Generally shielded from discovery. 
			a. Documents and Tangible things under Rule 26 b 3: Materials prepared in
			anticipation of litigation or for trial may be discovered if: 
				i. They are otherwise discoverable under Rule 26 b 1; and
				ii. the party shows that it has substantial need for the materials to prepare its
				case and cannot without undue hardship obtain their substantial equivalent
				by any other means. 
			b. Protection Against Disclosure – If the court DOES order discovery of attorney
			work product, it must protect against disclosure of the mental impressions,
			conclusions, opinions, or legal theories of a party's attorney concerning litigation.
			c. Difference with Privilege: Things like Attorney-Client Privilege are fully 
			protected and privileged against discovery and at trial. Work product inadmissible at 				trial but factual portions discoverable on strong showing of need.
		4. Spoliation – Attorneys and their parties must ensure evidence is preserved, including 
		evidence that might be relevant later. Rule 37.
	C. Tools For Parties:
		1. Depositions – (Rule 30) – Lawyers from both sides sit down in same room with 
		witness and any questions are open to asking. Perjury possible if lying.
			a. Can depose any person, including a party. 
				i. Notice of Deposition for party
				ii. Need subpoena for non party (Rule 45)
				iii. Can take deposition of an organization by going to them and having
				them provide the suitable individual to depose.
			b. Limit to 10 per side absent court orders.
			c. Limit of one 7 hour day absent court orders.
				i. If opposing counsel makes insistent objections or if a depo is conducted in
				bad faith, can terminate/ask court for more time.
			d. Witness answers questions DESPITE objection by counsel (except when
			privileged information).
				i. Witness's answers if inadmissible may still be used to uncover more 
				discovery.
		2. Interrogatories – List of questions sent to people. Limit of 25 questions.
		3. Requests for Production – Cannot RFP a non-party, that's Rule 45.
			a. Can request e-info or inspection of land/cars.
		4. Physical or Mental Examinations – Good cause needed to compel these. Authority to
		demand these if the condition is at issue in the case.
			a. If P claims physical injury, D can demand a physician to check on that. If the
			injury is a broken leg, there's not much to examine so there's no good cause. If 
			P is claiming an ongoing need for therapy, that's good enough cause.
		5. Requests For Admission – Used to get undisputed issues out of the way to streamline
		the process. Asks for admission or denial as in an answer.
	D. Tools for non Parties
		1. Subpoena for Deposition or Production
	E. Resolving Discovery Disputes – Consult the judge. 
		1. Rule 26g – attorney's fees can be an appropriate sanction for violations in extending
		discovery for improper purpose (unlike Rule 11).
		2. Rule 37 – scheme for noncompliance, sanctions for misconduct like not attending
	 	own depos or introducing a new witness in discovery not in initial disclosures.
			a. Another case: Where you RFP other party and they don't respond well. If this
			continues, can move to compel response. 
VII.  Resolution Without Trial – Can occur at any time.
	A. Default; Default Judgment – 
		1. Default – When a party against whom a judgment for affirmative relief is sought
		has failed to plead or otherwise defend, the clerk must enter party's default. Rule 55a.
			a. Can be set aside for good cause.
		2. Default Judgment – Enforceable judgment terminating the litigation. Rule 55b.
			a. Can be set aside under Rule 60b for grounds including mistake, fraud, etc.
	B. Involuntary Dismissal - On D’s motion or on its own motion, the court can order dismissal 	against P for failure to prosecute, failure to comply with any of the federal rules, or failure to 	comply with a court order – see Rule 41(b)
		1. Unless it is a failure to join or jurisdiction/venue dismissal, this is a final judgment.
		2. Rule 41 b – Potentially Relevant court orders include scheduling/discovery orders.
	C. Voluntary Dismissal - The plaintiff can dismiss case voluntarily – Rule 41(a). With or 
	without court's leave. 
		1. Without Court Order: 
			a. P files a notice of dismissal before the opposing party serves an answer or motion
			for summary judgment OR
			b. a stipulation of dismissal signed by all parties who have appeared.
			*Dismissal is without prejudice unless P has done this before on the same claim.
		2. With Court Order: Except in the case of the above, an action may be dismissed at the 			P's request only by court order on terms the court deems proper. 
			a. If D has a counterclaim, action can only be dismissed over D's objection if D can 
			file a new claim for it separately. 
			*Dismissal is without prejudice unless stated otherwise.
	D. Settlement – 
		1. Pretrial Conference, Rule 16c – Court may order parties to appear for these to
		expedite disposition of action, establish efficient case management, discourage
		wasteful pretrial activities, improve quality of trial through thorough prep, and
		facilitate settlement.
			a. Court may require that a party or rep be present or reasonably available to
			consider possible settlement. Court may consider and take appropriate 
			action on settling the case and using special procedures to assist in resolving
			the dispute when authorized by statute or local rule.
	E. Alternative Dispute Resolution
		1. Mediation – A neutral third party helps the parties negotiate a voluntary settlement. 
		Culminates in a voluntary dismissal.
		2. Arbitration – A neutral third party other than a judge decides who wins using
		procedures agreed upon by parties. Federal Arbitration Act governs. 
			a. Arbitration agreements valid as a matter of federal law except when the k would
			be revocable on grounds that would revoke any k. For example, unconscionability.
				i. Companies may make their ks conscionable by allowing many boons to the
				consumer, except that they disallow certain things like class arbitration. So there
				becomes no basis to litigate over tiny claims because of this, thus no one sues
				the company for their abuses.
			b. If a party files suit despite the arbitration clause, other party can move to compel
			arbitration and stay court proceedings.
			c. When arbitration and award confirmation complete, it is a final judgment.
	F. Summary Judgment – Rule 56. Either party may move for summary judgment at any 
	time until 30 days after Discovery is finished. Unlike Dismissal for Failure to State a
	Claim, Summary judgment disregards pleadings and tests the facts and admissible
	evidence. If a party has no chance of proving their case at trial, summary judgment 
	may be proper. For SJ to be proper, there must be both no genuine dispute of material fact 
	and moving party is entitled to JMOL.
		1. The Record: Depositions, documents, E-Info, affidavits, declarations, stipulations, 
		admissions, interrogatories, or other material. Must be admissible at trial. 
			a. Affidavits must be on personal knowledge and set out facts that could be
			admissible evidence. Rule 56 c 2 4.
			b. We accept as true the facts from the nonmoving party's side and do not credit other 
			version over it.
			c. If Summary Judgment is done way too early for other party to get discovery, 
			they can object on Rule 56D grounds. They must state what they expect to find 				evidence-wise. 
		2. Partial Summary Judgment – Parties can move for a summary judgment on certain 
		elements or issues. In a negligence case, P can move for summary judgment on 
		Duty+Breach+Causation and leave Damages open. D would again argue on the ones
		P is moving for.
			a. Partial Summary Judgments are not considered final judgments for the purposes
			of claim preclusion. 
		3. Cross-Motions for SJ – When parties agree on all the material facts and want the court
		to decide who wins on the law.
		4. Examples of Summary Judgment: 
			a. Motion by P (with Trial Burden): 
				i. P must prove "I am certain to win on ALL elements."
				ii. D must prove "You fail on AT LEAST one element."
			b. Motion by D (no Trial Burden): 
				i. P: "My evidence proves you are certain to lose on an element."
				ii. D: "My evidence shows I might win on that element."
			c. SJ Granted – Means no Genuine Dispute of Material Fact AND movant 
			legally entitled to judgment.
			d. SJ Denied – Genuine Dispute of Material Fact or Movant not legally entitled to
			judgment or more time needed for discovery (56d).

VIII. Trial.
	A. Which Tasks Require Trial?  At trial, the trier of fact decides which facts occurred and
	applies the law to those facts. Trials are necessary to decide contested facts (conflicting
	evidence, witness credibility). Trials are often necessary to apply law to the facts as well.
	B. Roles:
		1. The Judge: Manages case, rules on motions, controls evidence admissible at trial, 
		instructs jury on the law. Answers Questions of Law.
		2. The Jury: Finds facts, applies law to facts. Answers Questions of Fact.
		* Questions can combine both Law and Fact, such as "Did the doctor adhere
		to the standard of care", requiring law on standard of care and fact determination
		that he did or didn't adhere.
	C. Jury Trial – The Seventh Amendment stipulates that that in suits at common 
	law (as opposed to equity), right to trial by jury shall be preserved and no fact tried by
	jury shall be reexamined other than according to rules of the common law. 
		1. Right to a Jury Trial? (General Rule)
			a. Right to Jury: When Money Damages are at stake.
			b. No Right to Jury: Injunction, Declaration, Equitable Relief.
			c. For claims not existing at common law, look to closest historical analogue to find
			if a jury trial has been warranted. If none, look at if damages are sought and find jury.
			d. For claims combining damages and injunction, jury can do damages and judge
			can work out the injunction.
		2. Demanding a Jury Trial: On an issue triable by jury, a party may demand one by:
			a. Serving other parties with a written demand (which may be included in a pleading)
			no later than 14 days after the last pleading directed to the issue is served AND
			b. filing the demand in accordance with Rule 5d.
			*A party may specify in their pleading which issues it wishes to have tried by jury;
			otherwise, all issues assumed triable. If they did limit the issues, the other party may
			within 14 days of being served with demand serve a demand for a jury trial 
			on other issues triable by jury.
			*If no demand for jury trial as above, jury is waived.
		3. Jurors: 
			a. Number: 6-12.
			b. Verdict: Must be unanimous unless parties stipulate otherwise.
			c. Polling: After a verdict is returned but before jury discharged, the court 
			must on a party's request (or on its own) poll the jurors individually. 
			If there is a lack of unanimity or lack of assent by the required number,
			new trial or further deliberations may be ordered.
		4. Jury Selection: 
			a. Jury Pool ("venire") – Potential jurors summoned to court who come from a 
			fair cross section of the community. Those who will hear case chosen from them.
			b. Voir Dire – Opportunity to question prospective jurors orally or in writing (or both)
			to identify unbiased jurors who can fairly decide case (Rule 47a).
			c. Jury Challenges – Peremptory, Rule 47b. Jurors may be stricken For Cause
			so long as it is not on racial or gender grounds.
		5. Jury Deliberation and Verdict. (Jury's private discussion and decision).
			a. Comes after P's Rebuttal to D's Case-in-Chief.  
	D. Order of Trial – Party with Burden of Proof goes first and last. In Civil actions, P's
	burden of proof is a preponderance of the evidence. 
		1. P presents their Case-in-Chief. 
			a. P's burden is to present a prima facie case, which means there is enough evidence
			on each element to allow jury to rule in favor of P. 
		2. D presents their Case-in-Chief.
		3. P gets a Rebuttal to D. 
			a. Rebuttal is a response to evidence introduced in D's case-in-chief.
		4. Closing Arguments, Jury Instructions, and Case "submitted" to jury.
		5. Jury Deliberation and Verdict.
	E. Judgment as a Matter of Law (Rule 50 a). After the nonmoving party is heard
	at trial, but before submission to jury, a party may ask for judgment as a matter of law
	based on trial evidence because a reasonable jury would not have a legally sufficient
	basis to find for the nonmoving party.
		1. May be done by D at close of P's case, by P or D at close of D's case, or by 
		P or D at close of evidence.
		2. If the motion for JMOL is not granted to a party before submission, then the movant
		may try again after the jury verdict (and may also ask for a new trial in the alternative).
			i. Rule 50b – Even if the Rule 50a motion of JMOL is done before submission and 				deferred, not a violation of Seventh Amendment clause of not reexamining jury 				verdicts.
			ii. Judge may grant both JMOL and conditionally grant new trial (for if JMOL fails
			on appeal). Rule 50 c 1.
		3. It may be desirable to allow the jury to render a final determination because an 
		appellate court may disagree with the JMOL verdict and order a new trial. Time and $.
		4. JMOL motion must be made 28 day after entry of judgment.
		-Reid v San Pedro – Cow case. JMOL despite a jury verdict against D because the 
		evidence by P failed to show cow didn't just go through open gate. 
	F. New Trial – Rule 59. After a jury trial, a court may grant a new trial for any reason which
	a new trial has heretofore been granted.
		1. Grounds for New Trial 
			a. Flawed Trial Procedures: 
				i. Legal Errors by trial judge.
					-Incorrect jury instructions,
					-incorrect evidentiary rulings.
				ii. Attorney Misconduct
				iii. Jury Misconduct. 
			b. Flawed Verdicts:
				i. Jury verdict contrary to the great weight of evidence.
					-JMOL Standard: "No legally sufficient evidentiary basis for verdict". 
					-New Trial Standard: "I have a firm and definite conviction jury was wrong, 
					even if there was some evidence consistent with verdict.
					-If judge simply disagrees with jury, unlikely that there is jury error.
					

IX. Appeal. 
	A. What Happens in the Trial Court Sets Boundaries for Appeal:
		1. No New Evidence allowed other than what was introduced at trial.
		2. No New Issues 
			a. Appellate may affirm on any basis supported by the record even if it 
			is for different reasons than the trial court.
			b. Subject Matter JX is the only issue that can be raised for the first time on appeal.
	B. Who Can Appeal? Only "Aggrieved Parties", meaning those who received an adverse 
	judgment.
	C. When Can You Appeal? 
		1. Federal Rule of Appellate Procedure 3(a) and 4(a)(1)(A) – Must file notice of appeal 			with the district clerk within 30 days after judgment or order appealed from is entered.
			a. 60 days if the US is a party to the action.
			b. If post-trial motion under Rule 50(b) or 59, meaning JMOL (renewed) or new trial,
			then 30 days from order on motion.
		2. Final Decision Rule – The court of appeals has jx on all final decisions of the district
		courts, and decisions are generally final when the trial court enters final judgment on all
		claims against all parties. Exceptions: 
			a. Rule 54 (b) – Multiple Claims/Parties – In a claim with multiple claims or parties,
			judge may direct final judgment on less than all claims at stake only if judge 
			finds no just reason for delay. Otherwise, no order or decision is to be considered
			final and appealable.
			b. 1292 (a) Injunctions (interlocutory orders). Court of Appeals can have jx over.
			c. 1292 (b) Certification – If the district court judge believes there is a q of law which 
			is subject to a difference in opinion in adjudicating and believes allowing an 
			immediate appeal to the Court of Appeals would expedite the end of litigation, they
			may certify the case as such.
				i. Iqbal – Was rushed to Supreme Court for issue of immunity. You can't have
				a final judgment from DC, then appeal it, then go to SC to bring up that issue –
				if you're immune as D claimed, the suit is over immediately.

	D.  Standard of Review:
		1. Clear Error – 
			a. For Factual Findings. Court of Appeals defers to trial court unless error is
			unmistakeable.
		2. Abuse of Discretion
			a. For judgment calls with a range of correct answers. Court of Appeals defers
			to trial court unless trial court abused their discretion by going beyond acceptable
			range.
		3. De Novo
			a. For purely legal questions. Court of Appeals gives no deference to trial court.
	E. Court of Appeals Dispositions 
		1. Affirm – Trial Court is Correct (could be for different reasons than they thought).
		2. Reverse – Trial Court was incorrect.
		3. Remand – Send back to Trial Court for further proceedings (goes with Reverse)
		4. Dismiss – Very Rare, usually based on appellate court jx.
	F. Grounds for Reversal
		1. Reversible error occurred in trial court (Harmless Error, Abuse of Discretion, De
		Novo review) *AND
			-Anderson v. Bessemer - D argued findings clearly erroneous, but court disagreed. If 				facts allow for two alternative views, neither reading will be clearly erroneous. 
		2. The error was not "harmless". (meaning error affected outcome).
			-Harden v. Jayco – P had an RV that had defects. Had a lot of problems, dealer 				wouldn't fix it (as P saw it). P sued for 8 things against Ford, dealer, etc. D, moves for 			summaryjudgment on all claims. Motions – says defects were either repaired or could 			be, so no major defect as P claimed. In support of its motion, Jayco submitted reports 				of an expert. Said that the expert had performed a bunch of tests and concluded no 				major problems. The error at issue was that the trial court allowed a doc that wasn't in 			the form of an affidavit or sworn statement as req by Rule 56 - instead of excluding it 				as they should have and then used that evidence to grant summary judgment. Court 
			found this error harmless as P had no merit to their case otherwise.
	G. Preclusion – A person is precluded from re-litigating certain things if there has
	already been one fair opportunity to litigate.
			1. Claim Preclusion – Someone is precluded from bringing a CLAIM in a subsequent
			suit. (Also called res judicata). A claim is precluded in lawsuit 2 when:
				a. It is the "same claim" asserted in lawsuit 1
					i. A claim in lawsuit 2 is the same claim as in lawsuit 1 when it could have
					and should have been asserted the first time: 
					ii. Could have – factually and legally possible to litigate first time.
					iii. Should have – Either: 
					Transaction Approach: Claim should have been asserted if claim arises from 						the same "transaction". Majority approach.
						-Claims arise from the same set of facts.
						-Variations: "Transaction or occurrence" or "Series of transaction or
						occurrences".
					Cause of Action Approach: Claim should have been asserted if it arises from 						the same "cause of action" (usually meaning a law that gives person right to 						sue).  Minority Approach.
						-Claims represent same cause of action.
						-Variations: 1) Identical Elements, 2) Claims involve the same primary
						rights, 3) Evidence for elements in Lawsuit #1 would prove all elements
						of lawsuit #2. 
				b. The claim is asserted by the "same claimant against the same responding 
				party" 
					i. Occurs when the same claimant is against the same defending party 
					from Lawsuit 1 to 2. Includes people in privity with those parties. 
					ii Parties in privity can still be precluded from taking interest due to 
					several grounds including agreement to be bound by earlier result or
					adequate representation in an earlier suit.
				c. Lawsuit 1 resulted in a "valid" and "final judgment" AND
					i. Final Judgment – Must conclude the entire suit. If breach of k and negli
					alleged and partial summary judgment on one of those, no final judgment
					entered yet. Even if a claim in lawsuit 1 is on appeal, the judgment is final. 
					ii. Valid Judgment – Means the first court had power to bind parties to the
					dispute. Court #1 had:
						-Personal jx over parties (all states require this)
						-Subject matter jx (some states require this)
		
				d. The judgment in lawsuit 1 was "on the merits"
					i. A decision from a proceeding where the party who is now precluded  had
					a fair opportunity to prevail on the merits.
					ii. Decisions that are "on the merits": Full jury trials, JMOL, SJ, Rule 12 b 6, 						dismissal for failure to prosecute or violation of court rules.
					iii. Decisions not on the merits: Dismissal for lack of PJ, 
			*Frier – Somewhat Related Claims – P sued D for replevin of towed property in 
			state court, then sued for due process violation in federal court. Precluded
			in federal court by suit 1, took transactions approach. 
			2. Issue Preclusion – Someone is precluded from contesting particular ISSUES in 
			a subsequent lawsuit. 
				a. It is the same issue decided in lawsuit #1.
					i. An issue for purposes of issue preclusion is a case specific decision
					regarding facts or application of law to fact. (Did D run the red light? Did
					D breach their duty of care?)
					ii. Decisions announcing pure rules of law going beyond instant case become
					precedents, which then apply to future cases via stare decisis. (What is a negli
					claim?)
				b. The issue was actually litigated and determined in lawsuit #1
					i. The fact must have been conclusively determined in the lawsuit. If a jury 
					verdict was rendered and there are alternative bases than this issue being
					determined, then no issue preclusion.
				c. Lawsuit #1 resulted in a valid and final judgment
					i. Final Judgment – Must conclude the entire suit. If breach of k and negli
					alleged and partial summary judgment on one of those, no final judgment
[bookmark: _GoBack]					entered yet. Even if on appeal, still considered final.									ii. Valid Judgment – Means the first court had power to bind parties to the
					dispute. Court #1 had:
						-Personal jx over parties (all states require this)
						-Subject matter jx (some states require this)
				d. Determination of the issue was essential to the judgment in lawsuit #1
					i. No preclusion when two grounds for concluding a case, since neither is
					essential if one can replace the other. 
				e. Precluded party had adequate opportunity and incentive to litigate the issue
				in lawsuit #1.
					i. The precluded party must have had “adequate opportunity and 							incentive” to litigate the essential issue to a valid final judgment in Lawsuit 						#1.  Includes persons in privity with that party.
						-You may not have had incentive to litigate if you're being sued for 100
						versus 1m.
				f. [IN a minority of states: the party benefitting from preclusion must have been
				a party to lawsuit #1, mutuality requirement.] In all jurisdictions, the precluded
				party must also have been a party in suit 1. *Then where do the non mutuality
				considerations come in?
					i. Non-mutuality – Means one of the parties aren't the same in the second suit,
					but the one being precluded against must still be a party in first suit. May be 
					offensively or defensively used. 
					ii. Element 6, where mutuality is required, MAY be invoked to bar issue 						preclusion upon consideration of the following:											-Whether P took a "wait and see" approach to the first lawsuit before
						filing the second to take advantage of issue preclusion.
						-Whether D was not incentivized in the first suit to litigate hard and
						therefore should not be precluded from litigating in the second suit.
						-Whether it might not have been possible for D in first suit to
						litigate effectively. Example: There were more restrictive rules of 								discovery in the first forum as opposed to the second lawsuit's forum
						-Whether there are is one or more inconsistent judgments at issue.
					iii. Examples: 
						-DEFENSIVE non-mutual issue preclusion: 
						Suit 1 - P inventor sues for patent infringement against D company A. 							Bench trial has a judgment for D that the patent is invalid. 	
						Suit 2 – P inventor sues for patent infringement against D Company B. Is 							P precluded from arguing the patent is valid? (Can D use issue preclusion 							to stop P?) We allow it here even though B wasn’t a party in first case. 
						-OFFENSIVE non-mutual issue preclusion: 
						Suit 1 – P SEC sued D Parklane for enforcement. Bench Trial: Judgment 							for P - 1. D issued materially false proxy statement, 2. D must submit 							revised SEC filings.
						Suit 2 – P Shore sues D Parklane for shareholder class action. Used 							issue preclusion to say D precluded from arguing proxy statement was 							true. 
						-If ruling in suit 1 was in favor of D Parklane, could D in second case 							preclude Shore from trying in lawsuit 2 to prove statement false? No. 							Shore was not a party to the first suit. Issue preclusion can only be used 							against you if you're a party to first suit.
		-Hypo – E, a passenger on a double decker bus carrying 15 passengers brings a suit in 			federal court against M the driver for injuries he suffered as a result of crash. E asserts a 			single claim for negli for 500k. Jury awards it. B, another passenger on same bus, brings 			the same and seeks 3 million in damages. B invokes issue preclusion to prevent M from 			relitigating her negligence. Could the court apply issue preclusion in the second action? 
			-Is it the same issue decided in first suit? Yes.
			-Was the issue actually litigated and determined? Seems like it.
			-Did lawsuit 1 result in a valid final judgment? Yes, based on the facts.
			-Was determination of issue essential to judgment? Yes
			-Was there an adequate opportunity for precluded party to litigate in first suit? Likely. 
			-Adequate incentive – M should litigate hard first time because double decker bus 				with lots of possible people. So yes.
			-Mutuality element? This is a q of non mutual issue preclusion, the preclusion is 				invoked by a new party B who did not litigate it in first action. Offensive since he's 				using it.
				-4 factors.  B could have joined first lawsuit (Rule 20), permissive joinder – Ps 					may join together as Ps or join together Ds if assert claims that: arises out of 					same transaction, occurrence, or series of occurrences and if any questions of law 					or fact common to these persons will arise in the action. CONSIDER JOINDER 
				AND PRECLUSION TOGETHER.
		
