I. Pleading
a. Claim – a set of operative facts giving rise to one or more rights of action
i. The interrelation between facts and rights asserted
ii. More of a concept. Overall and inclusive
b. Cause of action – right of action. Request for relief from infringement on a legally protected right. Does not include the facts.
i. Ex. To be free from defamation.
c. Pleadings – To assert a claim or defense or deny the existence of one.
i. To request action from the court.
ii. Example
1. Complaint – breach of contract
2. Answer – no contract/ no breach/ assert defenses
3. Demurrer – if everything you say is true, there is no case.
iii. No demurrer in Federal court
iv. Motions are not pleadings
d. Code pleading
i. Must state facts constituting a cause of action.
ii. Cause of action is your theory of relief
iii. Must state elements and state facts for each element such that, if believed, you would win. 
1. Must have ultimate facts. Cannot state conclusions.
2. Problem: Intent causes a grey area. “He was discriminated against on the basis of race” is a fact but also conclusory. 
iv. More formal. Like a gate. If you can get through the gate then you have access to the court.
v. Ex. Doe v. City of L.A. – Child sexual assault case. Statute gave one year window to file complaint against employers. One of the elements was actual knowledge on part of the employer. 
1. Doe did not have facts to support that the City of L.A. actually knew about Kalish’s behavior. Therefore, case dismissed. Facts were insufficient to support his cause of action. 
2. Problem: Cannot know if the city had knowledge without discovery. Case dismissed before all facts could be uncovered. 
e. Notice pleading – Established in the Federal Rules of Civil Procedure as a response to the rigidity of code pleading.
i. Rule 8
1. Short and plain statement for jurisdiction
2. Short and plain statement showing pleader is entitled to relief
3. A demand for the relief sought
a. Can make alternative or inconsistent claims or defenses
b. Allegations presumed to be true to determine if claim is sufficient.
c. Use plain language to tell a story.
ii. Does not require facts sufficient to constitute a cause of action.
1. Specifically used claim to avoid “cause of action.”
iii. Gives defendant notice of what the claim is and what it is based on
iv. Does not even require what specific law. Just need to tell a story where your rights were infringed. Gives the judge all the facts so to determine what law. 
v. Goal: pleadings are documents to initiate a lawsuit, not devices by which to resolve the underlying dispute.
1. The developing legal and factual issues can be accomplished through discovery, summary judgement, etc. 
vi. Heightened pleading – Rule 9. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally.
vii. Ex. Conley v. Gibson – Union mine workers were fired, then subsidiary of employer opened a new mine and hired white workers in their place. Union did nothing to represent them. Union claimed that complaint failed to state a cause of action or facts sufficient to show there was an organized plan to discriminate. 
1. Court says there is a recognized right to be free from discrimination by your union and that there was enough of a story to get to discovery.
2. There were no “smoking gun” facts, just facts that led to an inference.
viii. Ex. Leatherman v. Tarrant County – Cops busted into house and assaulted dad and killed dogs. Sued for failure to train. 
1. Lower court said P needed to show how they trained and how they failed to train. Supreme Court reversed saying no heightened pleading standard for municipalities or complex issues. Heightened pleading only through rules or statute, not through judicial interpretation. 
2. P did not know how they trained (would only be shown through discovery). Court determined there were enough facts to allege that they failed to train.
3. Heightened pleading is not allowed unless issues of fraud or mistake or by statute. 
f. Rule 12(b)(6) – Failure to state a claim upon which relief can be granted. Presumes all allegations to be true.
i. Challenge to the sufficiency of the claim.
ii. Challenging substantive right to claim
iii. Challenging allegations – enough to support claim.
iv. No right to relief based on the story. No violation of a recognized right. 
v. Can be raised any time through trial.
vi. When raising, it puts your answer on hold until the court rules on the motion. 
vii. Does not halt discovery.
g. Information and belief – allegations made on “information and belief” (pleader lacks personal knowledge and relies on information supplied by a third party) are permitted but the party must premise them on more than conjecture.
h. Bell Atlantic v. Twombly – Baby bells not competing with each other and putting up barriers to entry. P argues that parallel conduct infers an agreement in violation of Sherman Act. The territories were non-contiguous making an agreement more likely. 
i. There was more than enough to be suspicious. Even Congress urged the attorney general to investigate. 
ii. Court says parallel conduct is not enough. Says allegations must be enough to raise a right of relief above the speculative level. Must be more than possible but less than plausible. 
iii. Court wants facts that will reveal evidence in discovery instead of facts that might reveal evidence in discovery. 
iv. Souter retires Conley’s “no set of facts” language as too broad. Complains of discovery abuse. 
v. Pushes toward code pleading.
vi. Could Twombly narrowly in that parallel conduct was not enough because the Sherman Act specifically views parallel conduct as neutral. Therefore, pleading standards did not really change. But then Iqbal happened. 
i. Ashcroft v. Iqbal – P was arrested and mistreated by prison guards because he was deemed a person of interest in the wake of 9/11. Sued Attorney General, Head of FBI and everyone down to prison guards. 
i. Created standard that is basically code pleading. Must convince the court that you have enough facts to proceed. 
1. Plausibility standard expanded beyond Sherman Act  more likely acting for national security than discrimination.
ii. Elements under Iqbal standard:
1. Identify the cause of action and its elements.
2. Non-conclusory allegations presumed to be true.
3. Assess sufficiency of claim – align facts and elements
iii. Conclusory allegations will not be presumed to be true. New standard that pulls facts out to context. 
1. Problem: facts about intent cannot be stated in a non-conclusory manner. How to prove state of mind?
a. Rule 8 was meant to end the debate between conclusions and ultimate facts.
iv. Look at “more likely” explanations. Court says its not a new standard but seems to look at those. E.g., national security.
j. Turkmen v. Hasty – Similar to Ashcroft v. Iqbal but after IOC report. To proceed, must show that Ashcroft knew about the punitive conditions and approved them. Currently before the Supreme Court. 
i. Only suggestive facts that Ashcroft knew of punitive conditions being applied to people who were not “of interest,” just Arab.
1. Daily meetings
2. Deputy AG said he was not comfortable making the list merger decision on his own  implies he will ask Ashcroft
3. Even the media knew about the punitive conditions
ii. 2nd Circuit says facts suggesting that Ashcroft knew was enough. Driving home the idea that all you need is a suggestion. 
1. Dissent drew on Kennedy’s “more likely than not” language from Iqbal. 
iii. Created code pleading “light” – facts suggestive of a cause of action.
k. Standards:
i. Notice – short and plain statement
ii. Iqbal – elementize, conclusory statements out, align facts to elements
iii. Turkmen – code pleading light. Facts suggestive of a claim.  
iv. “More likely than not” – not really a standard but some judges have taken it as a standard. Higher than code pleading. Should have been read in context. 
II. Subject Matter Jurisdiction – the type of case a court can hear
a. Article III of the Constitution – Defines power and range of Federal judicial system
i. §1 created Supreme Court
ii. §2 lists 9 categories of cases that may be heard in Federal court.
1. 85% of claims in Fed court:
a. Cases arising under the Constitution of the U.S. 
b. Diversity cases
iii. Congress must still statutorily authorize the Fed court to hear a type of case.  Type of case must be authorized by Congressional statute and Article III.   
1. Look to statute first then to the Constitution.
b. Type of case a court can hear
i. Type refers to legal controversy
ii. Or amount in controversy
iii. Or dependent on the parties (diversity)
c. Two types of courts
i. Limited jurisdiction (all Fed courts) – only has jdx over those matters conferred on it.
ii. General jurisdiction (ex. CA Superior Court) – jdx over all civil lawsuits
d. §1331 grants Federal district courts subject matter jurisdiction over all Federal question cases – cases arising under the Constitution and laws of the U.S.
i. Federal question cases
1. Cases requiring the application and interpretation of Federal law (Shoshone) 
2. Federal law creates the claim – creation test (American Well Works). 
ii. Requires Federal dispute, not just Federal component. 
iii. Suit arising out of Federal statute does not necessarily mean Federal jurisdiction. Must look at the circumstances of the dispute to determine if it’s Federal or state jurisdiction 
1. Every law can be traced back to the Constitution so jurisdiction cannot be based on that. 
2. Ex. Federal statute authorized patent for exclusive mining rights of land. Dispute over who got there first and, therefore, who had rightful possession – state law claim. Would be Federal if it was about whether the statute was Constitutional. 
iv. Must look at the plaintiff’s claim to assess whether there is a Federal ingredient. Do not look at possible defenses. 
1. Ex. D was threatening P’s customers with suit causing P’s biz to go down. D claims patent infringement. State law claim because P’s claim is about D’s wrongful conduct, not about patent. (American Well Works)
2. A counter-claim under Federal law will not remove you to Federal court (exception: patent law)
3. If a Federal defense is asserted and the defendant loses at all levels of the state court, can be appealed to the Supreme Court.
e. Rule 8(a)(1) – short and plain statement of jurisdiction
i. Can be challenged under 12(b)(1)
ii. Parties cannot waive an objection to subject matter jurisdiction. A court is not allowed to adjudicate a case it does not have jdx over. 
iii. It can be raised at any time during trial
iv. Court MUST raise it if it has concerns
f. State law claim that requires the interpretation and application of Federal law can be raised in Federal court if:
i. Must apply the Gunn test
1. Essential Federal Ingredient
2. Actual dispute over Federal ingredient. May not necessarily know but say “we assume it is disputed.”
3. Substantial – is it important to the Federal system to expand jurisdiction? Not just important to the parties—to the system as a whole. 
a. Can argue something is not important to the Federal system because it has no precedential value. Just important to the parties. Not an ongoing debate within Fed court system. If Congress wanted the Fed court looking at this, they would have created a right of action. Gunn precedent: patent law wasn’t enough to get into Fed court  high standard 
b. On the other side, can argue that the state’s interpretation of the law may undermine a uniform understanding of the law.
4. Balance – would it upset the balance between Federal and state jurisdiction?
a. Can argue it would upset the balance because it would open the door for all of this type of state claim in Federal court. 
ii. Gunn test is confusing because must argue that it is substantial enough to expand jurisdiction  but not so substantial that it would upset the balance between Federal and State jurisdiction.
iii. State court can and MUST adjudicate Federal claims
g. §1332 - Diversity Jurisdiction – disputes between citizens of different states 
i. Reason for diversity: Federal court is impartial. States might favor their own citizens.
ii. Elements: 
1. Citizens of different states or citizen of a state and an alien
2. Amount in controversy of $75,000.01 or more
iii. How to determine if someone is a citizen of a state:
1. Must be a citizen of the U.S. or permanent resident
2. Must be domiciled in state
iv. Domicile – the place where you are staying now and intend to stay indefinitely
1. Everyone has one and only one
2. Your domicile maintains until you change it by changing your intent
3. If you are roaming around, you still maintain your previous domicile until you pick somewhere new to stay indefinitely
v. § 1332 requires complete diversity
1. no plaintiff is of the same state and any defendant
2. Ex. CA v. NY and CA  either drop the non-diverse defendant or the case gets dismissed
3. This is a construct of 1332. Article III does not require it but Congress chose not to invest the full range of article III’s power.
vi. Non-Natural Persons
1. Corporations
a. Domiciled in their state of incorporation and PP of Biz. So could have two state citizenships
2. Non-incorporated groups
a. State citizenship in every state where a member resides. 
i. Ex. Boy Scouts of America is a citizen of every state so they can never have diversity jdx
vii. Look at domicile at time of claim, not at time of event
1. Does not matter if you have since moved as long as you were domiciled there at the time of the claim
viii. Rodriguez v. Senor Frog – P hit by drunk driver driving a Senor Frog company car in PR. Subsequently moves to California. Senor Frog challenges diversity jdx.
1. Look at bank one factors:
a. She brought all her belongings
b. Opened a bank account
c. Got a driver’s license
d. Did not go to church there
e. Did not register to vote
ix. §1359 – If you assign or sell a claim to someone just to obtain diversity jurisdiction it is considered collusion. 
x. Amount in controversy
1. Must exceed $75,000  $75,000.01 at time of filing.
2. The court relies on the amount stated in the complaint and presumes its true and made in good faith.
3. Amount is what the plaintiff would win in a potential judgement
4. Only when amount in controversy is challenged does the court look at it to see if it is correct.
xi. Coventry v. Dworkin – Coventry filed suit for payment of a bill exceeding the amount in controversy. During litigation came to find that the bill was actually only worth $18,000. Court found that Coventry’s belief that the bill exceeded the amount in controversy was reasonable because it got the figure from the defendant.
1. Subsequent event – something that happens after the claim is filed that reduces the amount in controversy. 
a. Ex. Paying part of a bill. 
b. Has no effect on jurisdiction. Court looks at amount at time of claim. What happens after doesn’t matter. 
2. Subsequent revelation – a subsequent event that reveals that the amount in controversy is not enough to meet the statutory minimum.  puts the court on notice that the plaintiff should have known.
a. Does not always divest jurisdiction. Was the plaintiff’s belief objectively reasonable?
b. Burden is on plaintiff to show his belief was reasonable.
h. Supplemental Jurisdiction §1367
i. 1367(a) – In any case where the district courts have original jurisdiction, they have supplemental jurisdiction over all other claims that are so related to the original jurisdiction claim that they form part of the same case or controversy. 
1. Steps:
a. Substantial Federal question or diversity
b. Common nucleus of operative facts – same story leading to multiple claims
i. If there is a factual overlap, will likely get supplemental jurisdiction.
c. Expectation that the cases would be tried together. 
i. Common sense natural lawyering – parties/ lawyers would expect to bring the cases together for fairness/ efficiency. 
ii. 1367(b) – In any case founded on diversity, the courts do not have supplemental jurisdiction over claims:
1. by plaintiffs against persons made parties under Rules:
a. 14 - impleader
b. 19 – compulsory joinder
c. 20 – aggregate parties
d. 24 - intervention
2. Or over claims by persons proposed to be joined as plaintiffs under Rules:
a. 19 – compulsory joinder 
b. 24 - intervention
3. When exercising supplemental jurisdiction would be inconsistent with the jurisdictional requirements of 1332:
a. Complete diversity
b. Amount in controversy
c. Kroger
iii. Supp. Jdx is discretionary. 1367(c) – court has the power but does not have to exercise it.
1. Court may refuse to exercise when:
a. Federal issue is dismissed before going to trial
b. If state laws predominate
iv. Ex. United Mine Workers v. Gibbs – Gibbs sues Union because the mine he was hired to oversee never opened due to their boycotts. Sues under Fed law for secondary boycotts and state claims for employment contract and haulage contract. At the end of trial, he loses on Federal issues and on the haulage contract. All that remained was a state employment case. 
1. Fed court still had jdx because the employment issue arose from the same facts as the Federal claim. 
v. Supplemental jurisdiction may not violate complete diversity.
1. If P in Fed court through diversity (1332) and uses supplemental jurisdiction to bring in another defendant, complete diversity must still be maintained.
2. Court was concerned about plaintiffs using supplemental jurisdiction as a means to get into Federal court without complete diversity. 
3. Ex. Owen v. Kroger – Kroger sues OPPD. OPPD brings in Owen as third party defendant. Kroger files against Owen. OPPD gets summary judgement. It is revealed that Owen and Kroger are from the same state. Diversity is violated and case must be dismissed.
a. Exception: if third party defendant files suit against plaintiff and plaintiff counter-claims. Too remote to be a means for diversity aversion.
i. 12(b)(1) – motion to dismiss for lack of subject matter jurisdiction
III. Removal Jurisdiction §1441
a. §1441(a) – if you have a case in state court that could have been filed in Fed court under 1331, 1332 or 1367, the defendant can remove it to Federal court.
i. Removing defendant has the burden of proving jurisdiction.
ii. Plaintiff cannot remove because they had their choice of forum when they filed. Should have filed in Fed court in the first place.
iii. Uses the same analysis of 1331, 1332, 1367 as if that is where it was originally filed. 
iv. Must remove to the district court in the geographic region that encompasses the state court where the litigation was originally filed. 
1. Ex. LA Superior Court would remove to the Central District of California.
2. This serves as a venue provision. If the case is properly removed to Federal court then venue is satisfied. 
b. If case is being removed under diversity, no defendant can be from the forum state. 1441(b)
i. If there is an in-state defendant, there is no fear of bias. 
ii. Ignore the citizenship of fictitious defendants
iii. 1441(b) narrows the scope of diversity jurisdiction. 
iv. Arising under can always be removed. 
c. 1441(c) – Additional removal provision for Federal question cases only
i. If there is a factually unrelated state claim in addition to the Federal claim that does not satisfy supplemental jurisdiction, look at the Federal claim only. If Federal claim is removable, that would get removed and the state claim would get remanded. 
ii. Can use this when there is a state claim that would usually render the case unremovable because supplemental jurisdiction is not satisfied.
iii. All defendants to the removed Federal claim must consent to the removal. 
iv. Result is two cases, one state and one Federal but it is not inefficient because the facts are different for each claim.
d. §1446 – Procedure for removal
i. File notice of removal in the district court within which the state action is pending. Not a motion, just a notice. You just do it and you do not need permission.
ii. With a “short and plain statement” of the grounds for removal. Similar to jurisdiction statement.
iii. Must move within 30 days of receipt of the claim. 
1. It must be the first thing you do because filing a motion takes more than thirty days. 
iv. When proceeding under 1441(a) – diversity or Federal question, all defendants must consent to removal. 
v. Exception if Federal jdx was not originally known – if initial pleadings do not show that the case is removable but something (e.g. a document) comes to light that there is Federal jurisdiction, you have thirty days to remove. 
vi. If diversity jurisdiction is discovered, the defendant can only remove if it is within one year from the commencement of the action.
1. If Federal question, there is no limitation as to when it comes to light.
vii. A copy of the notice for removal to all adverse parties and a copy to the clerk in state court effects removal. State court stops unless remanded. 
e. §1447 – motion to remand on basis of defect (e.g., not all defendants consented to the removal) must be filed within thirty days after the notice of removal. 
i. Exception: subject matter jurisdiction, that can be reviewed at any time. 
f. Cannot appeal a decision by Federal Court to remand 1447(d)
i. Exception: If Fed court remands a supplemental jurisdiction claim due to its discretion. Can be appealed. 
g. Ex. Ettlin v. Harris – Ettlin files case against 13 govt officials. County supervisors attempt to remove under 1441(a) or 1441(c). There was a §1983 fed claim + state claims. Supervisors did not have unanimous consent under 1441(a). Cannot proceed under 1441(c) because the state claims arose from a common nucleus of operative facts rendering the claim under supplemental jurisdiction which puts it under 1441(a). 
IV. Personal Jurisdiction – a court’s ability to bind a person to its judgement.
a. Originally defined by territory
i. Domicile
ii. Voluntary appearance – show up and don’t immediately raise a challenge to personal jdx and it is waived.
iii. Contractually
iv. Agent
v. Transient jdx – voluntarily pass through a state
vi. Property- your property is in a state, court can attach jdx through that property but only up to the amount of the property.
b. Minimum contacts/ meaningful connections – current standard for personal jurisdiction. Must have meaningful connections in the state to where there’s a reasonable expectation of suit in that state. 
i. “Would not offend notions of fair play and substantial justice.”
ii. Looks at amount, quality and purposefulness of contacts.
iii. Are they continuous and systematic and related to the claim? Probably specific jurisdiction
iv. If the contacts are random and sporadic and the claim arises out of those activities, there may be jurisdiction
1. Ex. Driving through the state and getting into an accident
v. If the contacts are so continuous and systematic to the point where the company is rendered “at home” in the state, then may be subject to general jurisdiction
c. Minimum contacts elements
i. Look at long arm statute
ii. Looks at amount, quality and purposefulness of contacts
iii. Then looks at relatedness of those contacts with each claim.
1. But for – a link in the chain of causation
2. Foreseeable/ substantial connection/ lies in the wake – closely related but not the cause of the incident
3. Arising out of/ proximate cause – one of the facts/ evidence/ causes in case
d. Then burden shifts to the defendant to show that it would be unreasonable to exercise personal jurisdiction.
e. International Shoe – established minimum contacts
i. An out of state company had sales people within the state of Washington. Washington sued to collect an employment tax from them. Court establishes minimum contacts standard. If the defendant has enough connections with the state to create an expectation of suit, they will be subject to personal jurisdiction in that state. International Shoe had sales people, a show room and was selling to Washington residents. Therefore, had plenty of contacts with the state.  
f. Specific jurisdiction – if the contacts are sufficient and the claim is related to such contacts, creates specific jurisdiction for personal jurisdiction in regards to that suit. Contracts and volitional conduct is sufficient.
g. General jurisdiction – when a corporation is “at home” in that state through PP of Biz or incorporation or where contacts are so continuous and systematic to render them “at home.” Then can be sued on unrelated grounds to the contacts.
i. Look at contacts within state in proportion to its global business to determine whether it is “at home” in the state. 
h. Ex. McIntyre v. Nicastro – guy gets injured by a scrap metal machine in NJ that was manufactured in the UK and marketed to all fifty states.  
i. Kennedy says marketing to all 50 states is not specifically targeting one state and therefore not “submitting to the power of the sovereign.”
ii. Breyer concurring says one single sale is not enough to establish personal jdx
iii. Ginsburg dissent says look at fairness not just purpose. Should file in NJ because that’s where the accident happened, that’s where the witnesses are and that’s where the medical records are.  more radical than international shoe because not looking at the conduct of the defendant. 
i. Ex. Daimler v. Bauman – establishes “at home” for corporations for general jurisdiction. 
i. Company must be incorporated there, have their PPB there or have contacts that are so continuous and systematic that it renders them at home. However, continuous and systematic contacts for general jurisdiction will be rare. 
ii. Must look at proportion of contacts in relation to global business to determine if corp is at home in the state. 
j. Nowak v. Tak How Investments – Holiday Inn in Hong Kong sought out business from Kiddie products. In response, Kiddie products booked a trip and one person drowned while staying at the hotel. 
i. Establishes standard of substantial connection. Less strict than arising out of but stricter than but for. 
ii. Establishes that entering into a contract is a substantial connection that would give rise to an expectation of suit if a foreseeable injury occurs. 
iii. When you solicit business from a company and a foreseeable injury occurs as a result, you should be on notice for suit. 
iv. Holiday Inn created the purposeful connection with the state by seeking out the business. 
k. Bristol-Myers – Established personal jurisdiction in California for parallel conduct in California and outside of California. A common marketing plan that affected people in the same way both in and out of state created a common nucleus giving rise to the possibility of suit. 
i. Sliding scale: the more contacts, the less relatedness needed
l. 12(b)(2) – motion to dismiss for lack of personal jurisdiction
V. Venue – §1391 whether you are filing in the right geographic location (district) within a state 
a. If defendant does not raise a venue challenge immediately, it is waived.
b. Removal is a venue statute so removal establishes correct venue
c. 1391(b)(1) – Based on which district the defendant is domiciled. 
i. If all defendants are from the same state, can use any district in which a defendant resides. 
ii. If there is multiple defendants and one is from a different state, cannot use.
d. 1391(b)(2) – a district where a substantial part of the events occurred. 
i. Not looking for THE place where the event occurred. Just a substantial part of the events. 
ii. Could be multiple places. 
e. 1391(b)(3) – if there is no district where the action may be brought through (1)(2), can bring it in any district where the defendant is subject to the court’s personal jurisdiction. 
i. Typically applies where the events occur abroad. 
f. 1391(c)(2) – Corporations, companies, partnerships – resides, for the purposes of venue generally, wherever it is subject to personal jurisdiction.
g. 1391(c)(3) – an alien who is not a resident of the U.S. can be sued anywhere.
h. 1391(d) – Corporations residing in states with multiple districts, look at each district as if it were its own state and do minimum contacts analysis for personal jdx to determine residency. 
i. Some courts interpret this to apply to unincorporated entities as well.
i. §1404 transfer
i. if venue is proper, can make a motion for transfer to 
1. another proper venue for convenience. 
2. Any venue where both parties have consented even if venue would not have been proper there initially.
ii. Can be made by either party. 
iii. Will look at public and private interest factors and court has discretion. 
iv. Choice of law principles: 
1. Diversity and state cases – choice of law principles will travel so that parties cannot try to avail themselves of more favorable law through a transfer
2. Federal question cases – choice of law does not travel. Presumption that Federal law is uniform everywhere.
3. Combined cases – choice of law does not travel for Federal question claims, but does travel for the state/ div claims.
4. Forum selection clause - if 1404 transfer is due to a forum selection clause, the choice of law principles will not transfer.
j. 1406 – if venue is improper, court shall:
i. Dismiss
ii. Or transfer somewhere where venue is proper, if it is in the interest of justice
1. Transfer can prevent the statute of limitations from running
2. Prevent incurring additional costs
iii. Cannot consent to another improper venue.
iv. Court cannot keep the case so there is no balancing of factors
v. If there are multiple proper venues to which to transfer, court will do balancing analysis between the two.
1. Ex. Graham v. Dyncorp – Accident in Afghanistan. Dyncorp’s incorporated on the east coast, P is domiciled in OK. Brought suit in Southern District of Texas. Venue was improper in the southern district of texas, but proper in Northern district of Texas and in Dyncorp’s state of incorporation. The court did a balancing of factors to determine to transfer to Northern District of Texas because it is closer to Oklahoma. 
vi. Choice of law principles do not travel with transfer because original venue was improper
k.  12(b)(3) motion to dismiss for improper venue
l. Forum Selection Clause – a clause in a contract where parties have agreed upon a specific forum. Does not have to be consistent with venue principles. 
i. Strong presumption that it is enforceable
1. Can be overruled if there is fraud, if overreaching, or there is a policy against such clauses in the state.
ii. Permissible – dispute may be brought in a specific venue. Defendant cannot challenge venue.
iii. Exclusive – must be filed in a specific court or geographic region or foreign court. 
iv. Elements:
1. Does the clause apply in the dispute?
2. Is it enforceable?
v. Forum selection clause does not render venue improper. That is a statutory determination only.
vi. Usually the presumption is against transfer but if there is a FSC, the presumption is to transfer and the plaintiff has to show why it should not. 
1. Will be highly unusual that it will not transfer
vii. When conducting the balancing test, do not take private interests into account because those were contracted away when signing the forum selection clause. They made their choice already. Will only look at public interest factors, making it difficult to prevent transfer. 
viii. Choice of law principles do not travel.
ix. Ex. Atlantic Marine v. USDC
1. Plaintiff has burden to show why court should keep
2. Private interest factors are not considered
3. Choice of law does not travel
VI. Forum Non Conveniens – motion to dismiss for inconvenient forum under the premise that another forum will be used.
a. The common law version of 1404a. 
b. Used when:
i. You have a case where the alternative forum is in another country
ii. Or when a forum selection clause designates a state court
c. Defendant has a heavy burden to get dismissal under forum non conveniens. Plaintiff’s choice of forum usually gets preference.
d. Must show that there is an available alternate forum
e. Uses the same private and public interest factors as 1404a
f. Foreign plaintiffs who are non-residents and choose the US simply for its more favorable law will not get any weight for plaintiff’s choice. Levels out the playing field substantially.
g. Unless there is virtually no remedy at all for the plaintiff in the alternate forum, less favorable laws should not be given weight as a reason for not transferring. 
h. Ex. Piper Aircraft v. Reyno – Airplane crash over Scotland with Scottish victims. Propellers were manufactured in Ohio, planes assembled in Pennsylvania. Heirs appoint an American legal secretary as administrator and they file suit in LA Superior Court. Piper removes to Federal court under diversity jdx 1441a. Then defendants file 1404a transfer from proper venue (because 1441 is a venue provision) to the Middle district of PA. Once there, they file a motion for forum non conveniens stating that the plaintiffs should have filed suit in Scotland where there is already another lawsuit pending. Defendants said they will submit to jdx of Scotland and will not raise any statute of limitations objections if FNC is granted. Showed that Scotland is an available alternate forum. Since the plaintiffs filed in the US for more favorable laws, their choice of forum was given no weight. 
VII. Erie Doctrine
a. Three kinds of procedural laws
i. Statutes
ii. Rules
iii. Judge made/ common law
b. Basic application
i. Federal Court
1. Federal procedural law
2. State claim  state substantive law
3. Federal claim  Federal substantive law
ii. State Court
1. State procedural law
2. State claim  state substantive law
3. Federal claim  Federal substantive law
c. The Erie Doctrine – Federal court will honor state law in diversity cases or supplemental jurisdiction cases including statutory law, constitutional law and judge made law. 
i. Only applies in diversity and supplemental jurisdiction cases
ii. Question: is Federal procedural law creating state substantive law? 
1. If so, it cannot be applied because it violates the reserved powers doctrine. 
iii. Prior, Federal courts would apply state statutory law in diversity cases but not judge made law. Instead they would apply “general law.”
1. General law – a law transcendent over all people that could be ascertained through thoughtful interpretation. 
2. Resulted in inconsistent interpretations.  
iv. Erie v. Tompkins – Citizen of PA was walking along a footpath along a railroad track. Train comes by with something protruding that chops his arm off. He files a personal injury claim in NY where Erie is incorporated in Fed court under diversity jdx. 
1. D wanted PA law because there was a ruling that walking next to a railroad track is trespass. P denied that ruling but said that Fed court must apply general law. 
2. Court held that Federal courts would honor state law in diversity cases, including judge made law and that there is no general law. Federal law is created by Congress, not Federal courts. 
3. Found general common law to be unconstitutional because Federal powers are reserved powers limited to the items in Article III. There was no power to create general law. General law was essentially creating state law. 
d. Procedural v. substantive
i. Substantive law – law that regulates everyday behavior
ii. Procedural law – law that regulates what you do in court. 
iii. Problem: Does the procedural rule, as applied in this case, operate substantively? Does it violate the laws of the state?
1. If so, violates reserved powers.
2. Not an issue of labeling. Must analyze how the rule is applied/ operates. 
e. Certification to the state’s highest court
i. If there is a question by the Federal court as to how the state court would rule because it is an issue of first impression or there are conflicting holdings, Federal court can certify to the state’s highest court. 
ii. The state court may accept the question and answer how they would rule. 
iii. Not an actual ruling. Just advice. 
iv. Not available in all states
f. Federal Statute – Track 1
i. When encountering a Federal statute that potentially conflicts with state law, apply the Track 1 test.
1. Federal procedural statutes: §23 U.S.C. 
ii. Test
1. What is the issue? Identify broadly.
a. Is the Federal statute in conflict with state law?
2. Is the Federal statute sufficiently broad to control?
a. Does it apply in this situation?
3. If so, is it valid?
a. Is it arguably procedural?
i. Only has to be arguably procedural. Just need to be able to make a rational argument for why it is procedural. 
4. If so, then the Federal statute supersedes the state law based on the supremacy clause of the constitution. 
iii. When encountering a Federal statute, it is very easy to satisfy the test because Federal law preempts state law. 
iv. Ex. Stewart v. Ricoh – Forum selection clause for court in Manhattan and Ricoh files suit in Alabama. Issue of whether the court should proceed with a 1404 transfer based on the FSC. Alabama does not look favorably on forum selection clauses. Supreme court applies test.
1. Is 1404 sufficiently broad to control? 
a. Yes, 1404 applies to transfers from proper venue to proper venue and Alabama is a proper venue under 1391(b)(2) and NY court is proper under 1391(b)(1) and (b)(2).
2. Is 1404 valid? 
a. Yes, because Congress has the power to create lower courts and the procedures by which they operate. 1404 is a procedural statute because it has to do with transferring a case which is how the court operates rather than how people conduct themselves on a daily basis. 
3. Therefore, 1404 controls. Do balancing test to determine whether or not to transfer. Fold the FSC into the balancing. 
g. Federal Rule – Track 2
i. Federal rules of civil procedure are promulgated by the Supreme Court.
1. Enabled by the Rules Enabling Act §2072. 
ii. Test
1. Identify the issue broadly
a. Is the Federal Rule in conflict with state law?
2. Is the rule sufficiently broad to cover the issue?
a. Does the rule apply?
b. Is there a conflict with state law?
3. Is it valid?
a. Is the rule arguably procedural?
i. If it is arguably procedural, it is valid because Congress has the power to pass procedural rules and it delegated that power to the Supreme Court. Strong presumption of validity.
b. Does it provide a means or manner to be in court?
i. All Federal rules do so this will be easy to satisfy.
4. §2072(b) – such rules shall not abridge, enlarge or modify a substantive right.
a. Facial challenges only  Scalia, Shady Grove
b. As applied  Stevens, Shady Grove
i. Not likely to overcome. Strong presumption of validity. Must give deference to the Federal validity unless it is clearly abridging a substantive right.
ii. Chance it may abridge, enlarge or modify is not enough and if the rule is a state procedural rule, even if it may operate substantively, it shows they viewed it as procedural.
5. If valid and does not modify a substantive right, Federal law controls by virtue of rules enabling act
iii. §2072(b) – such rules shall not abridge, enlarge or modify a substantive right.
1. Additional step in track 2 because the Supreme Court’s power is not as broad as Congress’
2. Track 1 can override a substantive right. Track 2 cannot even modify it.  
3. A substantive right is what you are suing for. E.g. Personal injury
4. Does it alter the rules of the decision by which the court will adjudicate the rights?
5. Affecting a substantive right (e.g., access to the right) does not violate the right. Only alteration violates.  
6. Does it alter the elements, timeframe, or remedies?
a. None of the Federal Rules do this right now. 
7. Altering a procedural right does not count. Must be a substantive right. 
iv. Ex. Hanna v. Plumer – Diversity case filed in Massachusetts following a car accident. Plaintiff left service of process with the defendant’s wife because the defendant was not home pursuant to Rule 4(d)(1) which allows service to a suitable adult at the defendant’s abode. Defendant waited until the statute of limitations had passed and filed a motion for summary judgement based on Massachusetts state law §9 that requires in hand service within one year. 
1. Issue: was service proper?
2. Is the Fed rule sufficiently broad?
a. Yes, 4(d)(1) applies because it tells you how to serve properly.
b. Was there a conflict?
i. Yes, 4(d)(1) and §9 were in direct conflict over how to serve. Had different standards. 
3. Is it valid?
a. Is it arguably procedural? 
i. Yes, it provides a method for the other party to be notified of the suit. Notice is a part of procedure. 
4. Does the rule abridge, enlarge or modify a substantive right?
a. The substantive right was personal injury. Rule does not change the elements or relief of the personal injury claim. It affects the access to the substantive right. 
i. Affecting is not enough. 
h. Judge-made law – Track 3
i. Applies to judge made doctrines like forum non conveniens and laches. 
1. May also apply when a rule is used but the rule requires a standard and does not identify that standard. 
a. Ex. Gaspirini – Rule 59 – “for any reason that has heretofore been granted.” Requires a standard of review and does not identify what standard to use. If it is not rules based then it is judge-made.
ii. Test
1. Identify the issue broadly
a. Is there a conflict with state law?
2. Is the rule sufficiently broad to cover the issue?
a. Does the rule apply?
3. Is it valid as applied?
a. Is the rule arguably procedural as applied?
i. Label of procedural does not matter. It depends on how it operates. If it functions substantively, then it is making state law.
b. Refined outcome determinative/ Erie analysis
i. Does it violate the reserved powers doctrine? Does it alter the elements, time frame for enforcement, or remedies?
ii. Look at it during the forum shopping stage. Would the plaintiff pick the Federal forum over the state forum because it provides a right that she would not otherwise have? Or an easier standard?
iii. Similar to validity test for rules but interpreted more broadly.
c. Previous test: outcome determinative – anything that affects the outcome
d. Potential test: outcome effective – Ginsburg standard that is slightly softer than refined. Anything that will change the damages.  
4. If valid and does not modify a substantive right, Federal doctrine controls
iii. Ex. Guaranty Trust v. York – York sues for breach of fiduciary duty. Court of appeals says the district court is not bound by the state statute of limitations and can use the Federal doctrine of laches. Laches says a plaintiff can bring a lawsuit within a “reasonable time” from the perspective of the defendant. Judge made law – no rule for laches. 
1. Issue: was the case timely filed?
2. Is the doctrine of laches sufficiently broad to cover the issue?
a. Yes, timeline of filing is exactly what laches is for.
3. Is it valid as applied? – outcome determinative/ Erie analysis. 
a.  At the forum shopping state, under state law there is no longer a substantive right because the statute of limitations had passed. Under Federal law, there was still a right. Therefore, it is making state law because it is creating a state right where there would not be one. Violates states rights.
b. Alters the time frame for enforcement. Cannot alter elements, time or remedy.
VIII. Joinder
a. Rules of joinder
i. 13, 14, 18, 19, 20, 22, 24
b. Types of claims
i. Claim – Plaintiff v. defendant
ii. Counterclaim – Defendant v. plaintiff in response to claim
iii. Cross claim – defendant v. another defendant 
iv. Third party claim – defendant v. a third party defendant
c. Rule 18 – A party asserting a claim, counterclaim, crossclaim or third-party claim may join as many claims as it has against an opposing party 
i. permission slip that plaintiff may aggregate all his claims against a defendant into one action. 
ii. Must still satisfy independent basis of jurisdiction.
d. Rule 13 – Counterclaim and Crossclaim
i. permission slip to file any counterclaims a defendant may have. 
ii. Must still satisfy independent basis of jurisdiction.
e. Compulsory counterclaim  
i. A pleading must state as a counterclaim any claim that, at the time of its service, the pleader has against an opposing party if the claim:
1. Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim
a. Similar to common nucleus of operative fact analysis
2. Does not require adding another party over whom the court cannot acquire jurisdiction.
ii. Must be brought by defendant at time of claim against defendant or will be time barred. 
1. Promotes efficiency.
f. Permissive counterclaim – a pleading may state as a counterclaim any claim that is not compulsory
i. May be difficult to acquire independent basis of jurisdiction if not premised on 1331 or 1332 because it will not arise from the same transaction and, therefore, not eligible for 1367 supplemental jurisdiction.
ii. May be brought at a later time and would not be barred because it does not arise from the same transaction. 
iii. Some courts view 13a same transaction as narrower than 1367 CNOF. 
1. Ex. Burlington RR case viewed the accident and the contract as two separate transactions for purposes of 13 compulsory counterclaim but would have satisfied 1367.
g. Only need to analyze whether a claim is compulsory or permissive when a second suit is brought and the opposing party wants it barred as a compulsory counterclaim to previous litigation. 
h. Ex. Hart v. Clayton-Parker – Hart defaulted on her JC Penny card and Clayton-Parker started engaging in aggressive debt collection practices. Hart brings suit under the Federal Fair Debt Collection Act. Clayton Parker counterclaims with a breach of contract for the credit card balance. Does the Federal court have jdx over the counterclaim?
i. Breach of K is a state action so no 1331 and they were from the same state so no 1332. Can only establish independent basis for SMJ through 1367. Court does something weird and assesses whether the claim was compulsory or permissive, which was unnecessary. Denied to find compulsory CC because of potential chilling effect on FDCA claims. Should have assessed whether there was a common nucleus of operative fact. There was so it satisfied 1367 but court could have denied under 1367c choosing not to exercise discretion. 
i. Ex. Jerris Leonard v. Mideast Systems – Attorney Leonard represented MS and MS lost the suit. MS did not pay the legal fees so Leonard sued in USDC. MS did not show up and DC entered a default judgement. MS files malpractice suit in state court. Leonard goes back to USDC seeking declaratory relief that the state court action is barred because it was a compulsory counterclaim to the breach of contract action. 
i. The breach of contract and malpractice suits have factual overlap. They will the same evidence and facts. Therefore, arises out of the same transaction. 
j. Same transaction requirement for compulsory counterclaims is similar to common nucleus of operative fact analysis but may be interpreted as narrower. 
i. Ex. Burlington RR v. Strong – Strong was injured on the job and paid out $11,000 through his union contract. Strong sued for the injury and won $73,000. RR wanted a set off for the amount they already paid. Court said they could not enter judgement because set off was not part of the litigation but mentioned that RR would likely win if they brought a second lawsuit. RR brings lawsuit to recover $11,000 under contract and Strong said it was barred because of compulsory CC. Court determines that it did not arise from the same incident. One was a matter of negligence over an accident, the other was a contract matter after the accident. Strict interpretation for fairness. 
k. Rule 20 – Permission slip that multiple parties can join together. 
i. Rule 20(a)(1) – Multiple plaintiffs can join together if 
1. They assert any right to relief jointly, severally, or in the alternative with respect to the same transaction or series of transactions
a. Broader than 13a because allows use for a series of transactions. 
b. Ex. Identical contracts with multiple companies who don’t know about each other. 
2. And there is a common question of law or fact
a. Automatically satisfied for same transaction because there will be common facts
b. Will need to be analyzed for a series of transactions 
3. Essentially, bring all your plaintiffs together if you like under a very generous relatedness standard. 
ii. Rule 20(a)(2) – Plaintiffs can join multiple defendants if 
1. They assert a right to relief with respect to the same transaction or series of transactions 
2. There is a common question of law or fact in relation to all defendants
iii. Must still satisfy an independent basis of subject matter jurisdiction.
l. 1367b – When analyzing supplemental jurisdiction for joinder of parties based on diversity jurisdiction. 
i. First see if 1367b applies. Process:
1. Is the joinder rule satisfied?
2. Is there an independent basis of jurisdiction for the joined claims? If not, must analyze 1367 supplemental jurisdiction.
3. Is there a primary claim with an independent basis of jurisdiction? 
4. Is there a common nucleus of operative fact with that claim?
a. If so, and IBJ is 1331, jump to 1367c
b. If so, and IBJ is 1332, to go 1367b
ii. If the independent basis of jurisdiction is diversity, must turn to 1367b
1. 1st category: Is the plaintiff’s claim against a party who entered through 14, 19, 20, 24?
2. 2nd category: Did plaintiff enter through rule 19 or 24?
3. If yes to either of the above, must analyze to see if it violates the jurisdictional requirements of 1332:
a. It does not violate complete diversity
b. It satisfies the amount in controversy 
c. It does not violate Kroger
iii. Ex. Star-Kist Foods – Maria was injured when opening a tuna can. Brought suit against starkist based on diversity in Federal court. Family joined as plaintiffs against starkist based on rule 20. 
1. Did the family satisfy Rule 20?
a. Yes, arose out of the same transaction, the tuna can, and common question of fact, was she injured by the tuna can? 
2. Is there an independent basis of jurisdiction for the family’s claim?
a. No federal question, tort claim. 
b. No diversity, does not satisfy the amount in controversy. 
c. Must analyze 1367.
3. Is there a primary claim with an independent basis of jurisdiction?
a. Yes, Maria’s claim based on diversity, which satisfies the amount in controversy.
4. Is there a common nucleus of operative fact with that claim? 
a. Yes, the tuna can. 
5. Since based on diversity, must analyze 1367b. 
a. Is the family asserting a claim against a party who entered pursuant to rule 14, 19, 20, 24?
i. No. 
b. Did the family enter through rule 19 or 24?
i. No, the family entered through rule 20. 
c. Answer is no to both so may proceed to 1367c and court may exercise discretion. Does not matter that family does not satisfy the minimum amount in controversy. Not limited by it. 
6. Cannot aggregate claims to meet the minimum amount in controversy but you can bring in parties under 1367 if one party meets the minimum amount. 
iv. Contamination theory - Complete diversity violation does not satisfy 1367a because there is no case law to support this so would never make it to 1367b.
v. Only applies to plaintiffs. Does not apply to defendants asserting a claim against someone (counterclaim by defendant, claim against third party defendant by defendant, crossclaim by defendant to defendant)
1. Ex. Hartford v. Quantum – There is an explosion at Quantum’s factory and Hartford sues for declaratory relief that they are not responsible for covering it in Federal court based on diversity. Quantum answers and counterclaims that they are responsible and adds Property Insurers under 13h. Quantum argues that there is no SMJ because Quantum and Property Insurers are not diverse. Can Federal court exercise supplemental jurisdiction over a third party claim?
a. 1367a is satisfied because there is a common nucleus of operative fact – the explosion. 
b. 1367b would apply because it is a diversity case but not here because it is a defendant bringing in the third party. 1367b only applies to things plaintiffs do. Therefore, the violation of complete diversity does not limit supplemental jurisdiction.
c. Plaintiff picked venue so plaintiff has the burden of 1367b. 
m. Rule 13h – you can add parties outside of the action in a counterclaim or crossclaim. 
i. Governed by rule 20 or rule 19
ii. Counterclaims and crossclaims are not pleadings. Must file an answer and attach the counterclaim or crossclaim. 
iii.  Ex. Schoot v. United States – Schoot sues for a refund on taxes. IRS counterclaims that Schoot owes more taxes and adds in Vorbau, the company president, under rule 13h. Was Vorbau properly joined under rule 13? 
1. Rule 20 governs. 
a. Does it arise from the same transaction or series of transactions? 
i. Yes, failure to pay taxes. 
b. Is there a common question of law or fact?
i. US listed 10 common questions. 
2. Is there subject matter jurisdiction?
a. Yes, 1331 Federal question under the tax code. 
b. Also, 1367a common nucleus to Schoot’s case. No need to apply 1367b because not diversity case. 
3. Therefore, Vorbau was properly joined. 
n. Rule 14 – impleader. Indemnity claim by the defending party against a third party defendant. 
i. Rule 14
1. Essentially a claim that says if I am liable, they are responsible for all or part of the claim against me.
a. Must be based on some sort of contractual relationship. 
2. Must get court’s permission to use Rule 14 – discretionary. 
3. Can only use it if the party is not already in the case. 
4. Once a party is impleaded, Rule 14 allows all kinds of other crossclaims and counterclaims. 
a. Ex. Third party defendant against the original defendant or the original plaintiff. 
b. Original plaintiff against the third-party defendant
ii. If you satisfy Rule 14, you automatically satisfy 1367a because there is a common nucleus of operative fact. 
1. May still be subject to 1367b.
2. Ex. Guaranteed Systems v. American National Can – Guaranteed Systems brings a breach of contract action against National Can in state court and National can removes to Federal Court based on diversity and counterclaims for negligence. Guaranteed Systems answered the counterclaim and impleaded their subcontractor Hydrovac as a third party defendant to indemnify. Can Fed court exercise supplemental jurisdiction over the impleader given that Guaranteed Systems and Hydrovac are not diverse?
a. Satisfies rule 14 impleader because Hydrovac may be responsible for indemnifying. 
b. Independent basis of jurisdiction?
i. No fed q and the parties are not diverse so must turn to 1367. Satisfies 1367a because there is a common nucleus of operative fact with the primary claims. 
ii. Diversity action so must look at 1367b. Plaintiff bringing the claim so subject to 1367b. 
c. 1367b – is the plaintiff bringing action against a party brought in under 14, 19, 20, 24 or was the plaintiff brought in under 19 or 24? 
i. Yes, 14.
d. Then does the action violate complete diversity, the amount in controversy or Kroger?
i. Does not really violate complete diversity because Hydrovac is not a defendant, it is a third party defendant.
ii. Court says does not violate Kroger because too much of a stretch to think that P was trying to evade complete diversity by impleading to a counterclaim. 
iii. Ex. Wallkill v. Tectonic – Wallkill hired tectonic to survey land for building. Tectonic certified the land as suitable. Wallkill hired Poppe to build and Poppe said it could not build because the land was not suitable. Wallkill sues Tectonic for incorrectly certifying the land. Tectonic requests to implead Poppe under Rule 14 saying they caused the land to be unbuildable after the certification. 
1. Court denies request because Tectonic was bringing Poppe in as a defense saying they were responsible not as an indemnifier that Poppe was responsible to Tectonic. Incorrect use of Rule 14. 
o. Rule 24 – Intervention
i. Two types
1. Intervention as of right – a court must permit anyone to intervene who claims an interest relating to the property or transaction that is the subject of the action when disposing of the action may impair or impede the movants ability to protect its interest, unless existing parties adequately represent that interest.
2. Permissive intervention – the court may permit anyone to intervene who has a claim or defense that share with the main action a common question of law or fact.
ii. Must still establish an independent basis of jurisdiction
iii. Rule 24(a) – Intervention as of right
1. To intervene as of right, the intervenor must establish:
a. Timeliness – intervenor must make a timely motion.
i. Contextual. Not a specific length of time. Based on when the would-be intervenor finds out that her interests are no longer adequately represented. Interrelation between impairment and adequacy of representation.
b. Interest – an interest relating to the property or transaction that is the subject matter of the action.
i. Some courts interpret this strictly to require a cognizable injury.
ii. Some loosely to where they just demonstrate an interest
c. Impairment – an impairment of that interest without intervention
i. Does it practically impair your interests? 
ii. Easy to satisfy because even stare decisis is enough. Does not have to be a specific injury.
d. Inadequate representation – the movant’s interest is not adequately represented by the other parties to the litigation
i. Split in authority
1. Some courts put burden on the intervenor to show inadequacy of representation.
2. Other courts put it on the party opposing the intervention.
ii. Having different interests is not enough – must show that the party will not defend
iv. Rule 24(b) – Permissive intervention
1. Must show a common question of law or fact with the applicants claim or defense and the main action.
2. Court has discretion. Will look at whether it promotes the just, speedy and efficient resolution of the case.
v. Ex. Great Atlantic and Pacific v. Town of East Hampton – Town passes a law that prevents the opening of stores of a certain size. AP sues the town in Federal court saying that it is unconstitutional and violates Federal law. “The Group,” which helped pass the law, files a proposed answer requesting to intervene as defendants as of right, and in the alternative, permissively.
1. Intervention as of right
a. Timeliness – filed right away after the action was brought in anticipation that they would not be adequately represented by the town.
b. Interest – Group helped pass the law so they have an interest in upholding it. In addition, economic interest in representing the community and its environmental interests.
i. Some courts may find this interest inadequate because this is not a cognizable injury. 
c. Impairment – would impair groups interest in not having large stores in the town.
d. Inadequacy of representation – Court finds that the town was adequately representing the group’s interests because it was raising many of the same arguments as the group. 
i. Very hard to prove inadequate representation when the other party is the government.
2. Permissive intervention
a. Common question of law or fact – yes, both parties seek a finding that the law is constitutional and valid.
b. However, court finds that it will not promote a just and speedy resolution because the group intends to inject collateral issues like opposing development altogether, not just the constitutionality of the law. Court says this will delay the proceedings and the case it not about those issues.
i. To successfully assert additional arguments, the intervening party must show that the issue cannot be decided without those arguments and the primary party does not intend to raise them. 
3. Court denies intervention but says group can try again if they later find that the town is not representing their interests.
vi. Intervention destroys diversity jurisdiction if the intervening party is indispensable.
1. If the party is indispensable, they should have been party to the litigation in the first place and would have violated complete diversity.
2. If they are not indispensable, then the litigation can proceed without the party and allowing them to intervene would not violate complete diversity. 
vii. Ex. Mattel v. Bryant – Mattel brings a breach of contract suit against Bryant who designed the Bratz dolls while employed by Mattel. MGA makes a motion to intervene as of right. 
1. Is Rule 24a satisfied? 
a. The motion was timely, they have a business interest that would be impaired if Bryant loses and Bryant is a single person who would not be able to adequately represent their business interests against a large corporation. 
2. Is there subject matter jurisdiction?
a. Not 1331 because no Fed question and no 1332 because MGA is not diverse from Mattel. Turns to 1367.
b. Satisfies 1367a because of a common nucleus of operative fact. Since the primary cased is based on diversity, must turn to 1367b.
c. 1367b – is plaintiff is opposing a party brought in under 14, 19, 20, or 24? 
i. Yes, Mattel will be opposing MGA who was brought in under Rule 24 intervention. So must turn to whether it is inconsistent with the jurisdictional standards of 1332 – complete diversity, amount in controversy, Kroger.
ii. Must look to what the rule was before the adoption of 1367. Prior intervention of dispensable intervenors was allowed without violating complete diversity. 
d. Mattel argues that there is significant risk of prejudice to MGA if the case is decided without it so they are an indispensable party. MGA argues that Mattel can obtain complete relief on all its claims against Bryant without MGA’s presence, therefore, its claims are collateral and it is not indispensable. 
i. Court finds that Mattel is not indispensable because MGA does not need Mattel to tell it what its risks were. 
p. Rule 22 - Interpleader – when two or more persons each claim they are entitled to the same property or “stake.” Interpleader allows the stakeholder to file a suit against the claimants, give the property to the court and all claimants litigate amongst themselves for who owns it. 
i. Purpose
1. Spares the stakeholder the problem of multiple lawsuits for the same property.
2. Prevents the risk that the stakeholder might be found liable to more than one claimant for the same property.
ii. Terms 
1. Stake – the property in question
2. Stakeholder – the person holding the property
3. Claimant – anyone claiming interest in the property
a. Stakeholder can be a claimant too if she is disputing whether anything is owed or if she is entitled to part of it.
i. Ex. Bank says it does not owe the fund to anyone.
iii. Types
1. Statutory interpleader - §1335
2. Rule interpleader
3. Rule is not as friendly but is available when statutory is not available because all claimants are from the same state. 
4. May use both.
iv. Statutory interpleader - §1335 
1. Subject matter jurisdiction
a. Minimal diversity – at least two claimants are from different states 
i. Citizenship of a disinterested stakeholder is irrelevant
b. Stake value is $500 or more
2. Venue
a. §1397 – any district in which any claimant resides
3. Personal jurisdiction 
a. §2361 minimum contacts with the US.
4. Deposit of stake with court
a. Must deposit stake or bond with court
5. Enjoining other proceedings
a. Court may enjoin all other suits against stake under §2361
v. Rule interpleader – Rule 22
1. Subject matter jurisdiction
a. Normal rules – 1332, stakeholder diverse from all claimants 
b. Stake value is over $75,000
2. Venue
a. Normal rules - §1391
b. 1391(b)(1) – a judicial district in which any defendant resides, if all defendants are from the same state
c. 1391(b)(2) – a district where a substantial part of the events occurred. 
d. 1391(b)(3) – if there is no district where the action may be brought through (1)(2), can bring it in any district where the defendant is subject to the court’s personal jurisdiction. 
e. 1391(c)(2) – Corporations, companies, partnerships – resides, for the purposes of venue generally, wherever it is subject to personal jurisdiction.
f. 1391(c)(3) – an alien who is not a resident of the U.S. can be sued anywhere.
g. 1391(d) – Corporations residing in states with multiple districts, look at each district as if it were its own state and do minimum contacts analysis for personal jdx to determine residency. 
3. Personal jurisdiction 
a. Normal rules
b. Borrow state long arm statute
c. Minimum contacts analysis
4. Deposit of stake with court
a. Optional
5. Enjoining other proceedings
a. Court may enjoin all other suits against stake under Anti-Injunction Act exception “where necessary in aid of its jurisdiction.”
vi. Ex. Geler v. National Westminster Bank – Issue was whether an account was jointly held by Benjamin and Susana Ghitelman so it goes to Susana upon Benjamin’s death or solely owned by Benjamin so it goes the the beneficiaries, the Gelers. Gelers filed suit against the bank for the fund in Federal court. Susana’s estate files suit against the bank in state court for the fund. Bank files interpleader suit against both and requests injunction against state court proceeding. Cannot proceed as statutory interpleader because no minimal diversity, both claimants are aliens. Court applies Rule interpleader because the bank is diverse from all claimants. Cannot enjoin the state court proceeding under statutory interpleader §2361 but can enjoin under general rules if proceeding as a rule interpleader. Anti-injunction Act allows Federal court to enjoin state proceedings “where necessary in aid of its jurisdiction.” 
1. If Fed court does not enjoin, the stake could be drained by the state proceeding, rendering the Federal litigation moot. 
vii. Defensive interpleader – Rather than filing a separate interpleader suit, when a claimant sues the stakeholder, the stakeholder can file a defensive interpleader through a crossclaim or counterclaim.
1. Expressly provided in Rule 22(a)(2) for Rule interpleader.
2. Not express but still allowed under statutory interpleader. 
q. Rule 19 – Compulsory Joinder
i. Premise – due process concern. Looks at fairness and efficiency.
ii. A party can be brought in on the defendant’s insistence or on the court’s own initiative.
iii. Process
1. 19(a) – is the party a required party?
a. As a practical matter, is the absent party someone who ought to be brought in?
b. Required party determined by
i. Complete relief – Looks only at the parties before the court. Can the plaintiff get everything he is seeking from the defendant without the absent party?
1. A joint tortfeasor is never a required party. The defendant can implead the other tortfeasor to indemnify but the plaintiff can still get all that it seeks without him. 
ii. Harm to absent party
1. Possibility of a lawsuit against an absent party is not sufficient to establish harm to an absent party.
iii. Harm to an existing party – exposing an existing party to a substantial risk of incurring double or multiple liability or inconsistent obligations.
1. Inconsistent obligations – when complying with one court order will violate another court order.
2. Is bringing in the required party feasible? 
a. Feasibility analysis
i. Does the court have personal jurisdiction over the absent party?
ii. Does the court have subject matter jurisdiction over the absent party?
iii. Can the court establish venue over the absent party?
b. If they are required and it is feasible, they must be brought in.
c. If it is not feasible, must do 19b indispensable party analysis.
3. 19b – Can we proceed without the absent party?
a. Yes – proceed
b. No – indispensable party  dismiss whole case. 
c. Analysis
i. Plaintiff – is there harm to the plaintiff if we do not proceed without the absent party?
1. Will the plaintiff have an alternate forum?
ii. Defendant - is there harm to the defendant if we do proceed without the absent party?
iii. Absent party – is there harm to the absent party if we do proceed without him?
iv. Judicial system – is there harm to the judicial system?
iv. 19b – Indispensable party analysis
1. Basic premise
a. Can we proceed without the absent party? If so, proceed without them. If not, must dismiss the whole case because the absent party is an indispensable party and the case cannot be adjudicated without him. 
b. 19a looks at should we? Can we? 19b looks at whether we really need them to the point where we cannot proceed without them. 
i. Test is similar. Are the reasons of A so compelling that, B, we cannot proceed?
2. Presumption
a. The presumption of 19b is that the court should proceed with the case without the absent party. 
b. Court looks for ways to ameliorate the harm in order to proceed such as shaping the relief.
v. Ex. Maldonado v. National Western – Carlos submitted two annuities for $1.5 mill. His brother, Francisco, was the beneficiary on one and the owner of the other. Carlos passes away and National Western paid them out to Francisco. Carlos’ family sues National Western challenging the validity of the annuities because the first one was sold by someone without a valid license and the second one was not signed by Francisco. Bank makes a motion to dismiss on the grounds that Francisco is an indispensable party. 
1. Court first does required party analysis. Is Francisco a party that ought to be brought in?
a. Complete relief – Can the Maldonados obtain a judgement in the amount of the money from the bank without Francisco?
i. Yes. If judgement is found against the bank, they must pay the Maldonados back, even if they already gave the money to someone else. 
b. Harm to absent party – If NW loses, it will sue Francisco to get the money back. Possibility of a lawsuit is not enough and he is not bound by the ruling of this case because he is not a party. In addition, he can defend the suit with a negligence claim against NW for not properly executing the annuities. 
c. Harm to an existing party – NW contends that they may incur an inconsistent obligation if they lose this case and have to pay the Maldonados and another court rules that Francisco does not have to return the money. Court distinguishes inconsistent obligations with inconsistent adjudications. Inconsistent obligation is when complying with one courts order violates another court’s order. Ex. one court says “you must give the money” and another court says “you may not give the money.” While inconsistent adjudications may require NW to pay twice, it is not a double obligation because they are two separate claims. One is an obligation to the Maldonados to comply with PR law and the other is an obligation to Francisco to not be negligent.
d. Not a required party so they proceed without him and do not get to 19b analysis.
vi. Ex. Provident Tradesmen v. Patterson – After a car accident, plaintiff Lynch gets a judgement against the driver, Cionci, who is judgement proof. Lynch files suit against the car owner’s insurance company, Lumbermens, seeking a declaratory judgement that Cionci was driving with Dutcher’s permission so that Lumbermens will pay for the claims against the plaintiffs. Judgement is entered for Lynch and on appeal, the Court of Appeals raises the issue that Dutcher, the car’s owner, was an indispensable party because he had an interest in the insurance money. Supreme Court assumes that Dutcher was a required party and bringing him in was not feasible because there would be no SMJ because he violated diversity. Proceeds to 19b analysis.
1. Is there harm to the plaintiff if we proceed without him? Will the plaintiff have an alternate forum?
a. The case for harm to the plaintiff is strong on appeal because there was already a judgement. May be statute of limitations issues.
2. Harm to defendant if we proceed – Lumbermens never raised the issue of harm so it is waived on appeal.
3. Harm to absent party – minor harm of potential out of pocket expense if the insurance fund is drained. The court could shape the relief because the parties were willing to settle the whole dispute for the full amount of the policy, $100,000.
4. Harm to the judicial system
a. Yes, there would be a lot of inefficiency because there was already a judgement issued. Would have to vacate the whole thing. 
vii. 12(b)(7) – motion to dismiss based on due to failure to join a party under Rule 19.
1. If court sees that the absent party can be brought in through other means, it will not likely grant the motion to dismiss under 12(b)(7). 
2. A matter of fairness and efficiency – plaintiff gets choice of forum and choice of defendants. 
3. If you are the plaintiff, raise other ways to bring in the absent party in order to defeat the motion
4. If you are the defendant, raise other ways to bring the absent party in in the alternative to anticipate the judge not granting the motion. 
a. Ex. 14, 13h, 22
IX. Rule 23 - Class Actions
a. Class action – a class of people who have been harmed. Then named parties represent the class in a suit. 
i. Type of joinder
ii. Purpose: fairness and efficiency
iii. There’s almost a presumption against class certification. Very detailed and complex rule. 
b. Prerequisites - 23(a) 
i. Numerosity – would it be impractical to join everyone individually? Economies of scale. 
1. Very much court’s discretion. 
2. Usually clear if there are 100 people but the courts have certified as low as 40. 
3. Is that the only practical way to bring the case?
ii. Commonality - some common issue that brings the class together
1. Similar to common transaction or series and common issue of law or fact.
2. Must identify the dispositive common question and show a common answer. 
a. Must prove the common answer. 
b. Essentially must prove the merits at the certification stage. 
c. Do the individual differences outweigh the common question? 
iii. Typicality - Does the named plaintiff share a common issue of law or fact?
1. If you pluck a person out, will they represent the class?
iv. Adequacy of representation – looks at the named plaintiff specifically. Are they typical enough?
v. A lot of overlap in the prereqs. Bottomline: does it serve fairness and efficiency to certify a class?
1. 23(a) is a due process provision
2. Remedy – access to courts
3. Ensuring class interests are represented because they will lose the right to bring their own suit and gain  
c. If 23(a) is satisfied, must fit within 23(b)
i. (b)(1) – D wants to certify as a class action to prevent multiple similar claims that could result in inconsistent obligations (similar to Rule 19)
1. If party opposing the class would be injured in absence of a class action because we need the absent parties, do class action. 
2. Ex. Prisoner brings suit against the warden. Might get multiple prisoner claims so requests certification of prisoners as a class. 
3. Not used very often
ii. (B)(1)(b) – Would an existing party be harmed if not class certified? Similar to interpleader
iii. (b)(2) – equitable relief: declaratory relief/ injunction
1. D as acted in a way that violates rights against a whole class. 
2. No money damages, solely equitable. 
3. No requirement of notice. 
4. No requirement of opt out.
5. Court has discretion to require those things. 
6. Strong presumption of adequacy of representation. 
7. Presumption that there is no need for separate lawsuits because they are seeking class based relief. 
8. Monetary damages under (b)(2)
a. If individualized damages predominate, cannot get under b2 because it violates due process.
i. There is no requirement notice so individuals cannot back out if they prefer to pursue their own claims. Ex. Back pay is individualized
b. Can get monetary damages for formulaic, incidental monetary damages. 
i. Incidental means incident to the injury
ii. Ex. Trader Joe’s mislabeled an item, every class member gets a coupon for the item’s value. 
iii. Show incidental damages by showing it is not individualized. 
iv. (b)(3) – money damages
1. Due process concerns. Looks at two things:
a. Predominance
i. Do the individual issues predominate over the common issues?
1. Need cohesiveness of the common issue. 
2. The common issue will predominate when there’s a common answer to it. 
3. If the common question will resolve everything besides damages, the common question will predominate. 
a. [bookmark: _GoBack]If other elements are left open like causation, individual issues may predominate. 
b. Superior avenue
i. Is this class approach superior to other approaches? 
1. Does it make sense to litigate as a class action? Are there other methods that would be better?
2. Numerosity in 23a asks this question but 23b requires we look more closely. 
2. Class members can opt out of (b)(3) to pursue their own case. Avoids due process issues. 
a. Always look to fairness and efficiency. 
3. Can result in enormous damages
4. Can create a management problem because there is a common question but the individual damages vary.
a. Ex. Black lung case. All exposed to the same thing but the injury manifested itself differently for every person.
b. May have to appoint a master to oversee the distribution of damages
c. Usually the damages are a limited fund and then class members must make a claim to that fund. 
5. Individualized injuries do not completely preclude (b)(3). Can create subclasses. 
v. Can certify to multiple types of classes at the same time. 
d. Process:
i. Identify the claim
ii. 23(a)
1. Numerosity
2. Commonality 
a. Identify/ frame the dispositive common question
b. Identify the common answer and show
c. Show proof of common answer
i. Proving causation for a class can be difficult
d. Show that individual issues do not predominate
3. Typicality
4. Adequacy of representation
iii. 23(b)
1. (1) – Absent parties. Would either of the existing parties be harmed if the absent parties are not brought in and class certified?
2. (2) – Injunctions. 
a. If money damages are requested too, must show that they are incidental and can be calculated with a formula. 
3. (3) – Monetary damages
a. Predominance
b. Superior avenue
e. Rule 23(e)
i. Settlement, voluntary dismissal or compromise must be approved by the court. 
1. Otherwise, there is an incentive for both parties to settle on an amount high in attorney’s fees but acceptable in overall size to the defendant at the expense of the class.
f. CAFA
i. Limits attorney’s fees where settlement involves coupons to class members
ii. Bars settlements where class members have to pay class counsel unless non-monetary benefits far outweigh the monetary loss.
iii. Prohibits class members living closer to court from getting more than those far away absent some specialized reason why
iv. Defendant must give notice of the settlement to the attorney general to give him or her an opportunity to request additional information or inform the court of any problems they see with the settlement.
g. Ex. Wal-mart v. Dukes – Attempted to certify class of all women who have worked for Wal-mart saying that their discretionary promotion policy had a disparate impact on women. Sought certification under b2 and requested monetary damages in backpay. 
i. In addressing 23a, Scalia said there was no common answer to the common question. Framed the question as “was this class member discriminated against” rather than “does Wal-Mart’s policy have a disparate impact on women.” Established the requirement of a common answer to the common question. Emphasized that the individualized reasons for failure to promote will predominate.
ii. Then said P did not prove Wal-Mart’s policy had a disparate impact on women. Establishing that you need to prove the common answer. Frontloading the merits. 
iii. Then, in addressing 23b, majority said that individualized monetary claims of backpack are not incidental and predominate. To certify under 23b, monetary damages must be formulaic. 
X. Discovery Rule 26
a. Formal discovery – the formal exchange of factual information between parties to a lawsuit.
i. Allows parties to prepare their case with a shared knowledge of the relevant facts. Promotes fairness.
b. Informal discovery – preliminary fact gathering from readily available sources after client interview to ensure the client’s story is correct.
c. Discovery Rule 26(b)(1) – Scope of discovery
i. Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweights its likely benefit. Information with this scope of discovery need not be admissible in evidence to be discoverable. 
1. Shorthand: any non-privileged information that may be relevant to a claim or defense that is proportional to the needs
ii. Proportionality – due process. Efficiency and fairness. 
1. How necessary is the information?
2. Not excessively costly
3. How specific?
4. Does the benefit outweigh the cost?
5. The court can impose limits on discovery to preserve proportionality
iii. Can seek anything that is not privileged 
1. Privilege – a right not to disclose information. Established by Fed common law. 
a. Attorney/ client
b. Priest/ penitent
c. Doctor/ patient
d. Constitutional
i. President/ staff, right to non-incrimination
e. Rule based/ statutory
f. State law
2. Always apply Federal privilege unless the claim is purely a state law claim. 
3. Must be raised as a defense. 
a. A party has a right to request privileged information and the adverse party has to raise privilege or it is waived. 
b. If you assert a privilege, you must identify what it is. 
4. Work product/ trial preparation is not discoverable – quasi-privilege
iv. Must be relevant to a party’s claim or defense
1. Evidence that is probative of some fact of the case
2. Discovery relevant - does not have to be admissible. Could lead to discovery of admissible evidence
3. Must identify the claim to identify the relevance 
d. Ex. Pg. 558, 7-1 – Nine people died in a car accident because the tire separated causing the driver to lose control. The heirs and survivers sued Cooper tires for products liability and alleged that “prior to production of the van tire, Cooper realized that its tires suffered from an unacceptably high rate of tread separation” and sought discovery for tread separation issues on all substantially similar tires. Cooper sought a protective order limiting to the specific tire related to the accident. How would you advise the court to rule?
i. Defendant will argue that it is too much irrelevant information, too costly and will reveal its trade secrets.
ii. Does it satisfy (b)(1)?
iii. What is the relevance of tread separation in all similar types?
1. Can establish knowledge prior to this specific defect
2. Can establish testing protocols – did they not test this tire the same way because the rubber was failing?
3. This information could be admissible at trial or lead to admissible information.
4. Goes directly to the claim that they knew prior to production.
iv. Proportionality?
1. Nine people died – not a trivial case
2. What they knew is a central issue to the case. The parties must establish this information.
3. It would not be extremely costly to get the files. 
e. Ex. 558, 7-2 – Gary a former Congressman sued Dominick, a writer, for making slanderous comments implicating Gary in the death of Gary’s intern, Chandra. His statements were premised on the inference that Gary was having an affair with Chandra and killed her to cover up the relationship. Dominick raised the defense of “substantial truth.” During discovery, Gary refused to answer questions about whether Gary had a sexual relationship with Chandra. Do the questions seek relevant information to a claim or defense in the action?
i. Are those questions non-privileged, relevant to the claim and proportional?
ii. He claimed two defamatory statements: that he was having an affair and that he killed her.
1. If he did not kill her, then he had a strong case for defamation.
2. Dominick does not have to prove he actually murdered her. Just that he had a reasonable belief that it was true. 
iii. Relevance: If he was having an affair with her, it provides a basis in truth for the statements. It also provides a link to her disappearance. By a preponderance of the evidence, he may have killed her, in which case it is not defamation.
1. These answers could lead to admissible evidence because he could testify at trial.
iv. It was not privileged information.
v. It is proportional because it is central to the claim and not difficult to obtain. He just has to say yes or no.
vi. Gary opened the door by filing the lawsuit. He cannot now choose not to answer the depo question.
f. Protective orders
i. Used to ensure that the scope of discovery is limited to limits of b(2)
ii. Must first meet, confer and negotiate
1. Court does not like getting involved in discovery so must try to resolve amongst selves first.
iii. If the parties cannot agree, then ask for a protective order.
1. Done when you feel that the other party is crossing the line
g. Motion to compel
i. Asking for things that the party is entitled to and other side is refusing. 
ii. Asking court to compel side to turn it over. 
h. 26(e)
i. Must update disclosures if things change. 
ii. Supplementing disclosures and responses 
i. 26(f) – Discovery Conference
i. The parties come up with a discovery plan together
1. Helps minimize court involvement in discovery
ii. Establishes how discovery will be done. An organization plan. 
1. Not what you’re doing to ask for. 
iii. They discuss:
1. How they will address problems
2. How many interrogatories
3. Establishes the timeline for discovery
a. An attorney should know what he needs and how long it will take to get it because the dates will be set. 
4. Establishes date for when to file summary judgement
5. Can eliminate most points of controversy
a. For the unresolveable points, can file a motion to compel/ protective order
6. Can deviate from the Federal rules but must be agreed upon by both sides
iv. Then the parties jointly file a report and the court will approve the discovery plan. 
j. Experts
i. The firm might hire experts to understand the case but not to be used a trial. 
1. This is part of trial prep and is considered “work product” which is presumptively not discoverable.
2. Similar to a privilege
ii. Expert testimony – witness that will testify about her subject of expertise.
1. If the expert will testify, then the party must identify who she is, disclose it to the other party usually 90 days before trial.
a. Will discuss timeline at 26f conference
2. The expert will give a report showing all of their opinions and what they rely on so that the other side knows how to depose.
3. The expert will be discoverable and deposable. 
k. Mandatory disclosures/ Initial disclosures
i. Even before discovery, certain information must be disclosed without any request
ii. Must include:
1. Identification of all potential witnesses
2. Identification of all documents that may be relevant
3. Information regarding computation of damages
4. Copies of any applicable insurance agreements
iii. Eliminates a whole range of interrogatories by requiring specific basic information
iv. Usually provided after the 26f conference
1. Usually 14 days after
l. Deposition
i. Similar to a trial proceeding where a witness is questioned under oath but there is no judge present. 
ii. Can depose any party or witness.
1. Witness must be subpoenaed, party just needs to be made available
iii. Will be held in deposing counsel’s office
iv. One day long for seven hours unless the parties agreed on more time. 
v. Court reporter will be present
vi. Deponent must answer all questions spontaneously and immediately. Cannot consult with his attorney.
1. Makes this a very useful tool.
vii. Deponents attorney can raise objections but the deponent still has to answer. But the objection will be raised at trial.
1. Only time the deponent is not required to answer is if his attorney instructs him not to because the information is privileged. Then the deposing attorney can get a motion to compel. 
viii. After, deponents attorney can cross examine
ix. After deponent can read the trial record and make changes and sign if she misspoke. 
x. Super useful tool because it can be used to impeach trial testimony.
xi. Likely want to do last so you have more information and know what to ask
m. Interrogatories
i. Asking straightforward questions
ii. Each side is limited to 25 interrogatories
1. Can be expanded with court consent or consent of the parties
2. Ex. “Where were you on April 19th, 2007 at 12 pm,” “what type of car were you driving?”
iii. Addressed to the party and answered by the lawyers
1. Cannot send interrogatories to non-parties. 
2. Not as useful because the lawyers are skilled at answering
iv. Of very limited utility for very basic information
1. Ex. Age, height, weight counts as three question
v. The narrower they can be answered, the better the question
vi. Must give all information that the lawyer has
1. Different from deposition where the deponent must only give the information that he or she has. 
n. Production of documents
i. All relevant non-privileged documents must be turned over. 
ii. Can be thousands of documents so proportionality comes into play
o. Mental/Physical exams
i. Cannot demand mental/ physical exams.
ii. Must ask court and must show mental state is actually at issue then the court will issue an order. 
iii. Will be performed by a doctor of the opposing party
p. Natural order of discovery
i. Mandatory disclosures
ii. Interrogatories 
iii. Request documents
iv. Depositions
v. Requests for admissions
vi. Pretrial disclosures
q. Requests for admissions
i. Admit or deny specific facts
ii. Point is to narrow the scope of the case and the dispute. 
1. Ex. Admit or deny that you did not deliver flowers. 
iii. Can deny based on not knowing. 
iv. Comes toward the end after interrogatories, documents and likely depositions.
r. Pretrial disclosures
i. Usually 30 days before trial
ii. Purpose: so that both sides know what the other has before trial
iii. Witness list – may be different from initial disclosures witness list
1. There should be no surprise witnesses
iv. Let the opposing party know which witness depositions you will use without calling them to the stand
v. What documents you will use at trial
s. E-discovery
i. Discovery of electronic documents
ii. Inherently expensive due to the way electronic documents are stored.
1. A company must be hired to extrapolate the information and translate it back to readable format. 
iii. 26(b)(2)(b) – if ESI is not reasonable accessible or poses undue burden or cost, court may issue a protective order
iv. Must discuss ESI in the 26f conference and the preservation of documents
v. Must provide the ESI in reasonably useable/ readable manner
vi. Party producing the documents bears the cost. 
1. Can get a court order to shift the cost
vii. Cost benefit analysis – is it worth it?
1. Burden shifting
a. The responding party has the burden to show that the requested documents are not reasonably accessible in light of the burdens and cost. 
b. Then the burden shifts and the requesting party has the burden to show that the information is necessary and there is good cause for the request.
c. Court can order focused discovery if they are unclear whether it is worth it. 
t. Ex. Wood v. Capital One Services – Wood defaulted on his credit card payments and received a pre-legal notice from Capital One letting him know he had options to figure out his payment and that they had not made a decision to persue legal action yet. When lawyer called the number on the form, routed to a collection agency. Wood sues Capital One and collection agency alleging that the pre-legal notice violated the Federal Fair Debt Collection Practices Act because it was really a collection letter and that it threatened legal action. He had already done extensive discovery but wanted more e-discovery of emails to figure out how the pre-legal notice was drafted. 
i. Capital One defends by saying that they are not a debt collector so the FDCPA does not apply to them. Also, that it would pull up an estimated 1.7 million documents at a cost of $5 million. 
ii. NCO defends by saying that it did not draft the letter because it came from Capital One and they have no control over what Capital One does.
iii. Wood now has the burden to show good cause for the documents
iv. Everything he is needs is on the face of the letter. The threat and the routing are all on the letter. Everything he is asking for is only marginally useful/ relevant, therefore, would not be worth the cost. 
v. The cost is not just finding the emails but also hiring someone to read through them all to organize and make sure they are not privileged. 
vi. Whether a threat was made can be determined by reading the letter. 
XI. Summary Judgement – Rule 56 
a. Summary judgement
i. Pre-trial motion to dismiss all or part of the claim or defense based on the evidence
1. Typically filed after discovery
ii. When a party is entitled to judgement as a matter of law
iii. No genuine issue over a material fact
1. Genuine dispute – when reasonable fact finders can disagree
2. Material fact – a fact that is relevant to resolving the case - claim or defense
a. The substantive law will identify which facts are material. Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgement. Factual disputes that are irrelevant or unnecessary will not be counted. 
3. If reasonable minds can disagree on whether there is a genuine issue over a material fact, then we should go to trial. 
4. If no reasonable factfinder could disagree then there is no reason to go to trial. If the jury ruled the other way, the judge would enter judgement as a matter of law anyway.
iv. Looks at the evidence to see if it is necessary to go to trial
1. Compare with 12(b)(6) which only looks at allegations and gives them a presumption of truth and looks at whether there’s a legally sufficient claim.
b. Timeline
i. Can file at any time up to 30 days after close of discovery
1. Unless changed by a court order or local rule
ii. Parties usually agree when to file at the 26f conference
c. Moving party
i. Summary judgement has a moving party and a non-moving party Plaintiff or defendant can be the moving party.
1. Can move for summary judgement for the defendant’s defense
2. Both can file for summary judgement at the same time so you will be the moving party as to your motion
d. Burden of production
i. The moving party has a burden of production to produce enough information that convinces the court that if the non-moving party does not respond, they are entitled to summary judgement
ii. The burden of production depends on who has the burden of persuasion
iii. Moving party with the burden of persuasion at trial
1. Must provide affirmative evidence for every element of the claim that in absence of a response, the court must grant summary judgement.
2. If that burden is met, the burden of production shifts to the non-moving party to show genuine dispute over a material fact. 
a. Bring affirmative evidence or challenge the evidence the moving party brought. 
b. Even raising issue with one element is fine because the moving party must have all elements to succeed. 
iv. Moving party without the burden of persuasion at trial must show that there are no genuine disputes of material fact. Can meet that burden by:
1. Showing evidence on an element. Enough to show no reasonable fact finder can find against him
2. Showing that non-moving party has no evidence
v. If the moving party does not meet its burden, motion should be denied. 
e. Can move for partial summary judgement
i. Narrows case like a request for admission
ii. Can move for summary judgement for the whole case or partial in the alternative. 
iii. Can move for partial for the merits of the case if there is a genuine issue regarding damages only.
f. 56c – How to prove there is no genuine dispute
i. citing parts of the record such as depositions, interrogatories, etc.
1. motion will have huge attachment of evidence
ii. or showing that there evidence provided does not establish the elements
iii. or that the adverse party cannot produce admissible evidence to support the fact
1. looks at evidence or absence of evidence
iv. objection to evidence that cannot be reduced to admissible evidence
1. if it cannot be reduced, the opposing party can object to its consideration as part of summary judgement
2. Ex. A letter is not admissible because it is hearsay but it can be reduced because whomever wrote it can testify
v. The court can look beyond the materials cited but it does not have to
vi. Affidavits and declarations used must be made on personal knowledge
1. This can be reducible to admissible evidence
g. 56(d) – the nonmoveant can show that he has not had time or the chance to gather the evidence yet if summary judgement was filed too soon
i. court can deny motion or give more time
h. 56(e) – if the party fails to support or address a fact or respond the court may:
i. give an opportunity to support the fact
ii. consider the fact undisputed for the motion
iii. or grant summary judgement
i. 56(f) - Judgement independent of the motion – sua sponte
i. after giving notice and time to respond, court can:
1. grant summary judgement for the non-moving party
2. grant the motion on grounds not raised
3. court can raise summary judgement on its own
j. 56(g) – Failing to grant all requested relief
i. court has discretion to grant partial summary judgement
k. Ex. 10-1 Susan filed a personal injury claim premised on negligence against Celebrity Cruises when a coconut fell on her head from a higher deck. Celebrity files for summary judgement stating that the accident was unforeseeable because there have been no other coconut related accidents. Susan responds with expert testimony that such drinks should only be consumed seated and that there were no places to sit or rest the drink on the upper deck. 
i. Celebrity is the moving party without the burden of persuasion at trial. 
ii. Challenging the breach because they only have to knock out one element to succeed.  
iii. Can succeed by showing either of the following such that if Susan did not respond, Celebrity would be entitled to judgement
1. Affirmative evidence
2. Other party’s lack of evidence
iv. Went with option 1 and met their burden by presenting evidence that there have been no previous coconut related incidents, therefore, not foreseeable. 
1. Coconuts could have fallen that did not hit anyone or other drinks could have fallen so could argue that the burden was not met. 
v. Assuming they met their burden, burden shifts to Susan to show there is a genuine issue of material fact with the breach. Must meet that burden by challenging the evidence brought by the other party or bringing in affirmative evidence of your own.
1. Susan brought in an expert to say that drinks should have been consumed seated and there was nowhere to rest the drinks.
vi. Reasonable minds could differ on the issue so she has met her burden and summary judgement should be denied. 
l. Ex. Celotex v. Catrett – Husband allegedly died from asbestos exposure. Catrett must show that he was exposed to Celotex. 
i. Celotex is the moving party without the burden of persuasion at trial, therefore, can meet burden through:
1. Affirmative evidence
2. Showing absence of evidence
ii. Celotex moves for SJ based on Catrett’s absence of evidence. They asked her in interrogatories requesting evidence that he was exposed and she did not answer.  referenced discovery materials. 
iii. Court of appeals denied summary judgement on the basis that Celotex must show affirmative evidence, not an absence of evidence. Supreme Court reversed and said that burden can be shown by absence of evidence. Remanded because burden now shifts to Catrett.
iv. On remand, she met the shifted burden because she had two letters showing his exposure. Not admissible evidence but reduceable to admissible evidence. 
v. Brennan’s dissent says that Celotex never met their initial burden because they knew about the letters. Therefore, should have never shifted. Should have been denied on merits. 
m. Ex. Pg. 924, 10-4 
i. LHM v. Carters – LHM owns several copyrights and sues club owners for playing their songs without the proper license. They sent two investigators who said they were there until 1:30 and the songs were played between 10 and 11 pm. LHM is the moving party with the burden of persuasion. Must show that they 1. owned the copyright and 2. it was infringed. 
ii. Must meet burden of production by showing no genuine issue of material fact as to each element
1. Owned copyright – satisfied. No denial in D’s answer
2. Infringement – purports to meet with affidavits of investigators. Sufficient because:
a. Based on personal knowledge
b. Reduceable to admissible evidence with testimony at trial 
c. Meets burden of production because the jury could find for them if D proposed nothing.
3. Carters raise two issues: 
a. that the club closed at midnight based on personal knowledge. 
b. That the DJ told them he did not play the songs. 
i. Court says not based on personal knowledge but Ides says it is because they have knowledge that the DJ told them, which is reduceable because DJ can testify.
c. Conflicting testimony on timing creates genuine issue of material fact and puts doubt in investigator’s testimony.
d. D met burden so SJ is denied. 
n. Cross motions for summary judgement – when both parties seek summary judgement. 
i. Often happens when there is no dispute as to the material facts, just the underlying interpretation of the law.
o. Ex. Johnson v. Tuff N Rumble Management Inc – Johnson claims copyright infringement by Jones. Jones says Johnson assigned him a right to the copyright when he gave him power of attorney. Johnson moves for summary judgement. 
i. As to claim, Johnson is moving party with burden of persuasion at trial. Must show affirmative evidence of:
1. Copyright
2. Infringed
ii. As to defense, Johnson is moving party without burden of persuasion at trial. Must show:
1. Affirmative evidence
2. Lack of evidence 
iii. For copyright, showed proof of filing and affidavits that they wrote the song. Meets burden of production for first element if other side did nothing.
iv. For defense, Johnson submitted a request for admission that Jones did not have written evidence of assignment. 
1. He did not respond so by law, he admitted a lack of evidence. 
a. This shows an absence of proof. 
2. Also provided affirmative evidence: an affidavit saying they never assigned him an interest. 
a. Reduceable to admissible evidence because they could testify at trial. 
v. Burden shifts to Jones. Must show affirmative evidence as to the assignment.
1. Submits a document supposedly signed showing assignment. 
2. So clearly a forgery that no reasonable jury could find legitimacy. 
vi. Jones argued that he renewed the copyright which establishes that he owned it but that does not establish assignment as a matter of law. Only a written conveyance does.
vii. Also argued that he had power of attorney but that does not establish assignment either and he had no right to assign it to himself. 
viii. Registration as proof was discretionary and court said no because it was 20 years later. 
ix. Partial summary judgement
1. Judgement on defense only. Still had to prove infringement. 
p. Rule 11 – can be sanctioned for filing any paper with court that is frivolous
i. Filing establishes that you did sufficient research so filing a frivolous complaint is a sanction for not doing so.  
ii. Safe harbor - If a party files something, the opposing party must write them a letter identifying the deficiency and warning them that if they do not withdraw it within 21 days, they will file a motion for Rule 11 sanctions.
1. Must try to work it out first.
q. Motion for Judgement – Rule 50
i. During trial motions for judgement. Uses same standard as summary judgement – no reasonable jury could find otherwise.
ii. Non-suit – after close of plaintiff’s case. 
1. Defendant says plaintiff has not proved his case. No reasonable juror can find for plaintiff. 
iii. Directed verdict – after close of trial (after plaintiff and defendant’s case)
1. Either party can file
iv. Judgement notwithstanding the verdict – after the jury rules
1. Renewal – after filing a motion for judgement pursuant to Rule 50, you can renew it after the jury enters judgement if you lose. 
2. Cannot file for first time after verdict.
XII. Claim Preclusion
a. Res Judicata
i. Claim preclusion – extinguishes all the rights of action pertaining to that claim
1. You should have litigated this in the first case but you did not.
2. An affirmative defense so it must be raised and the defendant has the burden to show. 
a. If it is not raised, it is waived.
ii. Issue preclusion – when a specific issue from a right of action was decided in a previous action and it may have some bearing on the current action. 
1. You did litigate this in the first case, so it has already been decided. 
b. Always talking about 2 cases
c. The first case to go to judgement controls
d. Claim preclusion elements
i. Same parties or those who should be treated as such
1. Six exceptions
ii. Final, valid judgement on the merits
iii. Same claim
1. Transactional test
a. Sufficiently factually related
b. Trial convenience
c. Parties’ expectations
2. Primary rights
3. Same evidence
e. Issue preclusion elements
i. Same issue
ii. Actually litigated
iii. Decided and necessary
iv. Same parties
f. Ex. Pg. 1131 hypo – P and D enter into a contract where D agrees to deliver certain goods to P on July 2000 and other goods on July 2002. D fails to make the first delivery. P sues D for breach of contract and D denies the validity of the contract for lack of consideration. Judgement for P and D is ordered to make the delivery, which he does. Subsequently, D fails to make the second delivery. P sues for money damages for the late 2000 delivery and an order requiring D to make the 2002 delivery. 
i. Claim preclusion
1. Same parties – yes, P and D in both.
2. Final, valid judgement on the merits – yes, first case went to judgement and any judgement for P is on the merits by definition
3. Same claim – yes, both for breach of contract for the first shipment. The first remedy was specific performance and the second is damages. 
4. Since it is the same claim it is precluded. 
ii. Issue preclusion
1. Same parties – yes
2. Same issue – yes, he raised lack of consideration in the first and again in the second
3. Disputed, decided and necessary – it was disputed because P claimed that the contract was valid. It was decided implicitly because D lost on that defense so the jury found consideration and it was necessary because the contract could not be deemed valid without consideration. 
4. Therefore, the issue is precluded. 
g. Validity – was there personal jurisdiction? Was service correct? Was the judgement obtained by fraud?
i. Not usually an issue.
h. Same claim – defined 3 ways
i. Same transaction or series of transactions test
1. Majority and Federal court
2. Restatement of judgements §24
ii. Primary Rights test 
1. California
2. Product of code pleading
iii. Same evidence test
1. 2 states
2. must have exact same evidence to be considered the same claim
i. Intersystem preclusion – the court first going to judgement controls the scope of claim/ issue preclusion. The second court must apply the law that the first court would apply. 
i. A Federal court going to final judgement first will apply the same transactions test. 
ii. A California state court going to final judgement first will apply the primary rights test
iii. Whatever the second court is must apply whatever the first court would apply.
iv. A Fed court sitting in diversity would apply the law of the state in which it sits.
1. So a California Fed court sitting in diversity would apply the primary rights test
j. Primary Rights
i. Defines a claim or cause of action by reference to the primary right at the heart of the controversy. The primary right is the basic rights and duties imposed on individuals by the substantive law.
1. Ex. The right to be free from personal injury
2. The right to be free from property loss
3. The right to contract performance
ii. Hypo pg. 1134 – P and D are involved in a car accident where P suffers a broken arm and P sues D claiming negligence and seeking damages for her arm. Judgement for P. In a subsequent lawsuit P sues D again premised on the same accident but alleged D acted intentionally and seeks redress for her injured back and the damage to her car. Should P’s second claim be precluded under the primary rights test?
1. Same parties – yes, both P and D.
2. Final, valid judgement on the merits – Yes, judgement for P and damages were awarded
3. Same issue
a. Primary rights – first suit was for personal injury (injury to arm). Second suit is also for personal injury (injury to back). Intent versus negligence is just a different theory for relief but the rights are the same and, therefore, the claim is the same. 
i. Claim for back injury will be precluded
b. Damage to car is based on the primary right of property damage. Property damage is different from personal injury so she is not precluded from bringing that claim because it is a different claim. 
c. Under same transaction test, clearly the same transaction – the car accident.
k. Same transaction test
i. Restatement Elements for same transaction
1. Sufficiently factually related – relatedness test
a. Similar to joinder rules
b. Factual overlap
2. Trial convenience – fairness and efficiency
a. What makes sense
b. If the facts overlap then the evidence will overlap so it makes more sense to do it all at once
3. Parties expectations
ii. Ex. Porn v. National Grange – Porn was in a motorcycle accident and person at fault was underinsured. Porn had underinsured motorist coverage and filed a claim with his insurance, National Grange, who refused to pay. Porn sued for breach of contract and won a judgement of $200k. Porn subsequently brings a second action for bad faith and other related state claims. Is the claim precluded based on the same transaction test?
1. Claim preclusion
a. Same parties – yes, exact same
b. Final verdict on the merits – yes, judgement for P is on the merits by definition.
c. Same claim
i. Same transaction test. Restatement elements:
1. Sufficiently factually related – had to look at the accident to determine breach of contract. Have to look at the accident to determine bad faith because if they were acting reasonably in relation to not honoring the claim, then there is no bad faith.
2. Trial convenience – what makes sense for fairness and efficiency. If the facts overlap then the evidence overlaps so it makes sense to do it all at once.
3. Parties expectations – National Grange likely expected that litigation was over in regards to that policy and even Porn threatened a bad faith suit so they expected to bring it. 
l. Final judgement
i. Restatement – nothing left but to execute the judgement
ii. Federal court – judge has entered judgement in the docket
iii. Judgement is final even if the case is pending on appeal.
1. Final until overturned
2. In California, judgement is not final until appellate procedure is over 
m. On the merits
i. Final judgement for the plaintiff is always on the merits by definition
ii. Judgement for defendant on procedural grounds is not on the merits unless the dismissal is with prejudice.
1. With prejudice – defendant cannot bring again
2. On the merits when the substantive issue is decided
n. Same parties or should be treated as the same party
i. Typically, only the parties to a case are bound by the judgement
1. Essential to due process
ii. Six exceptions for the same parties rule
1. Agreement by the non-party to be bound by the judgement contractually
2. Pre-existing substantive relationship between the party and the non-party
a. Ex. Privity, vicarious liability
3. Representative suits –  Literal representation of another.
a. Ex. guardianship, trustee, executor, named party in a class
4. Control – absent party actually controlled the first suit even if a different party was named.
a. Ex.  X was named but Y funded the whole thing and controlled the litigation
5. Agency – Plaintiff in second suit is an agent of a party in the first suit and is suing on their behalf
6. In rem – lawsuit filed against property is enforceable against the whole world. 
XIII. Issue Preclusion
a. Issue preclusion – an issue of law or fact or mixed issue that was resolved in a prior case and it is the same issue in this case.
b. Issue does not need to be identical
i. Just sufficiently similar that we ought to treat them the same for fairness and efficiency
c. Important to ask if the facts have changed from the first lawsuit to the second lawsuit
i. Has the law changed? This will help with whether the issue should be treated the same. 
1. If things have changed it could be unfair to treat them the same.
d. How was the issue used in the first case?
i. Was it minor?
1. If so, it might not have been worth challenging
ii. Was it foreseeable that it would be used in a different context
iii. Ensuring fairness to the party being precluded because they may not have adequately defended the issue prior if they did not know it would have bearing in the future because it was unforeseeable. 
e. Elements
i. Same issue – sufficiently similar that we ought to treat them the same
ii. Actually litigated – raised by one party, contested by the other, and submitted to the court.
1. Claim preclusion does not have this.
2. Issue preclusion does not require the issue to be decided on the merits. It could have been raised and litigated procedurally and it would still stand.
iii. Decided and necessary – did the court or jury decide it?
1. Can be done expressly with a specific ruling 
2. Or implicitly by deducing what they decided based on the ruling
3. If it was an express ruling but ambiguous as to what was being decided, cannot be binding. 
a. Ex. Pg. 1199 – a defendant in a negligence case raises contributory negligence as a complete bar to the plaintiff’s recovery and the jury returns a general verdict for the defendant. We do not know if it was because the plaintiff failed to meet the burden of proving negligence or because of the defendant’s affirmative defense. Therefore, the decided requirement is not met for either because we cannot determine which was decided. 
4. Necessary – if you excise it from the judgement, would the judgement still stand?
a. Ex. If a court dismisses a case for lack of personal jurisdiction but finds that the defendant did have some contacts with the state such as a vacation home, those contacts were not necessary to the judgement of dismissal and, therefore, not binding in a future case. 
iv. Same parties – not as strict as claim preclusion. A non-party to a previous case may raise issue preclusion if the party its asserting it against had a fair and full opportunity to litigate the issue (non-mutual issue preclusion)
1. Claim preclusion requires mutuality. To raise claim preclusion, the party must also be bound by the claim. 
f. Ex. Lumpkin v. Jordan – Reverend Lumpkin was a member of the human rights council of SF. Made some remarks about homosexuals on tv and Mayor Jordan removed him from his post. He sued for 1983 religious discrimination and infringement of free speech (1331) and a state FEHA claim for religious discrimination in employment (1367). Court grants summary judgement in favor of Jordan for the Federal claim stating that he was dismissed on the grounds that Lumpkin did not discriminate but rather terminated because the remarks could be interpreted as undermining the policies of the Commission. Court declines to exercise supplemental jurisdiction over the state claim based on 1367c. Dismisses without prejudice and Lumpkin files a new claim in state court for FEHA and appealed the 1983 claim.
i. Jordan raises issue preclusion on the matter of religious discrimination. In California state court but must apply Federal standards because the first case was in Federal court. 
ii. Cannot raise claim preclusion because it was not decided on the merits – was dismissed based on 1367, which is procedural.   
iii. Issue preclusion
1. Same issue – first case: was Lumpkin fired because of his religious beliefs? Second case is also whether Lumpkin was fired because of his religious beliefs. 
2. Actually litigated – yes, it was raised by Lumpkin, contested by Jordan and submitted to the court
3. Decided, necessary – yes, expressly by judgement for Jordan. Necessary – yes, if you took that decision about lack of discrimination out, the judgement would not stand. 
a. Even though pending on appeal, Federal court standard is that a judgement is final until overturned. So final while pending on appeal. 
4. Same parties – exactly the same. 
g. Ex. Pg. 1198, 13-15 – Eliot brought a tort action against Pound in West Virginia state court for an accident that Frost had caused. According to Eliot’s complaint, Frost was driving Pound’s truck with permission. Pound, who lives in Virginia, moved to dismiss for lack of personal jurisdiction and claimed that Frost was driving without permission. In contesting the motion, Eliot claimed that Pound caused a tortious act within West Virginia by loaning his truck and submitted an affidavit claiming that Pound admitted that Frost was driving with permission after the accident. After review, the court erroneously found for Pound and dismissed for lack of personal jurisdiction based on a lack of minimum contacts. Rather than appealing, Eliot filed the suit in Virginia state court. May Pound rely on claim or issue preclusion to defeat the second claim?
i. Cannot rely on claim preclusion because it was dismissed on procedural grounds.
ii. Issue preclusion
1. Same issue – first case, was Frost driving with permission to establish minimum contacts. Second case, was Frost driving with permission to establish an element of the tort? Same issue, just used in a different way.
2. Actually litigated – Eliot submitted the issue to the court and Pound contested it by saying he was not driving with permission.
3. Decided and necessary – the case was decided by the judge and judgement was entered for Pound. It was necessary because the judgement would not stand if they removed the finding that he was driving without permission. If he was driving with permission, then the court would likely have found minimum contacts to establish personal jurisdiction. 
a. Even though the verdict was wrong, it does not matter. 
4. Same parties – exact same parties. 
5. Therefore, issue is precluded
h. Non-mutual issue preclusion - A non-party to a previous case may raise issue preclusion if the party its asserting it against had a fair and full opportunity to litigate the issue.
i. Can be used defensively (Bernhard case below)
ii. Can be used offensively
1. Ex. A company has already been found liable for X. Another party that was wronged by the same company in the same way can raise issue preclusion on the matter of liability. 
2. There are two exceptions to non-mutual – court has discretion
a. If the plaintiff in the new case could have easily intervened in the original case and chose not to in order to avail itself of the decision.
b. If it would be a surprise or hardship to the party being precluded
iii. Bernhard v. Bank of America – Cook took $4,000 from Ms. Sather’s bank account and then she passed away and Cook was named executor. Cook file an accounting of her assets with the probate court and did not include the $4,000 and Sather’s beneficiaries objected to the accounting as a result. Probate court found that Ms. Sather had made a gift to Cook during her lifetime. One of her heirs, Bernhard, took over as executor and sued Bank of America for improperly releasing the funds to Cook. B of A raised affirmative defenses of 1. The money was properly paid out and 2. The issue of improper withdrawal was precluded by the probate litigation. 
1. Bernhard is now executor so she is in privity with previous executor and bound by the previous suit. Bank of America was not a party so we have a non-party raising issue preclusion.  
2. Court says as long as the party had a fair and full chance to litigate the issue, the non-party can raise it. Bernhard as an heir had a full and fair chance to litigate the issue of withdrawal in the probate court and is bound by the judgement so it stands in relation to Bank of America.
3. Elements
a. Same issue: issue in both suits – was the money improperly withdrawn.
b. Actually litigated – Heirs raised the issue, Cook contested it
c. Decided and necessary – Probate court decided the issue and entered judgement after reviewing. Was necessary because the accounting of her assets would not have been found to be valid if that $4,000 was improperly withdrawn. 
d. Same parties – Bernhard falls under the exception of representative suits and a pre-existing substantive relationship between the party and the non-party. She is in privity as executor with the previous executor. Bank of America was a non-party but issue preclusion allows this. 
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