Pleading
I. Rule 1: Rules should comport with due process. 
II. Rule 7: Pleadings Allowed
a. (a) These are the only pleadings allowed:
i. (1) Complaint – tells story, describes what happened
ii. (2) Answer to complaint – any defenses
1. Rule 12(a)(1)(A)(i) Answer within 21 days of being served
iii. (7) If court orders, a reply to an answer.
1. Rule 12(a)(1)(C) 21 days after served with the order, unless order says otherwise
b. (b) Motions
i. (1) Motion is document asking court to do something. Not a pleading.
III. Rule 10: Form of pleadings
a. (a) Every pleading must have caption with court name, title with party names, file number.
b. (b) Party must state claims or defenses in numbered paragraphs
c. (c) Statement in pleading may be adopted by reference in same pleading or in any other. But need exhibit.
IV. Fact pleading / Code pleading
a. Emphasis is on facts
b. Doe v. City of LA: Doe 1 and Doe 2 are victims of sexual abuse when they were younger. In the 40s, when filing suit. Doe 1 and Doe 2 are suing City of LA and Boy Scouts.
i. City of LA / BSA said plaintiffs didn’t allege def knew or should have known about past sexual misconduct.
ii. Court could have inferred knowledge from everything in complaint (i.e. Thailand, friends with pornographer), but in this system, emphasis is on facts. 
iii. Doctrine of less particularity: When info is in hands of def, plaintiff is not required to complain with particularity. 
1. But it doesn’t apply because no facts from which to draw inference that def knew or should have known.
V. Notice pleading – streamlining process even more than code pleading
a. Rule 8(a)(2): A short and plain statement of the claim showing that the pleader is entitled to relief
i. A claim is a set of operative facts giving rise to 1 or more right of action. 
1. Set of operative facts are the facts qualifying the law.
2. Showing pleader is entitled to relief means giving notice.
ii. A complaint is a document that has the claim in it.
b. Rule 8(d)(1): Each allegation must be simple, concise and direct.
c. Rule 8(e): Pleadings must be construed so as to do justice
d. Exception to Rule 8
i. Rule 9(b): For cases of fraud and mistake, party must state with particularity. Emphasis is on facts. Malice, intent, knowledge, conditions of party’s mind may be alleged generally.
ii. If Congress says higher standard.
1. Like PSLRA (securities) – in Tellabs case. Specify each statement alleged to have been misleading and reasons why they’re misleading. Include plausible opposing inferences
iii. Leatherman v. Tarrant County: Leatherman brought suit alleging violation of 14th Amend. when search warrant. USDC dismissed complaint because didn’t meet heightened standard.
1. Courts by way of interpretation cannot require higher level of specificity than 8(a)(2). Only ones who can are Congress and Rule 9(b).
e. Rule 12(b)(6): Motion to dismiss for failure to state a claim upon which relief can be granted
i. Similar to demurrer (state court). But demurrer needs facts and specificity.
ii. 12(b)(6) challenges the legal sufficiency of the claim (under your facts, there is no claim). No specificity needed, state claim generally.
iii. But after Twombly/Iqbal, 12(b)(6) and demurrers seem to be the same since challenging factual sufficiency of the claim. Grossi thinks this is wrong.

iv. For 12(b)(6) motion, read allegations as true.
1. Except conclusory allegations (after Twombly).
v. For 12(b)(6) motion, read allegations and draw inferences in light most favorable to plaintiff. 
vi. Read complaint in its entirety.

f. Conley v. Gibson: Complaint shouldn’t be dismissed to failure to state a claim unless it appears beyond doubt that plaintiff can prove no set of facts in support of his claim which would entitle him to relief. = factual impossibility
i. Facts: Railroad company fired African American employees. Suit for alleged discrimination.
ii. Plaintiffs don’t have to rule out other possibilities. Only need to state your claim. Wouldn’t be short and concise. If we started asking plaintiff to rule out alternatives, then wouldn’t be construed to do justice.
g. Twombly (overturning Conley): Plausibility standard – in between possibility and plausibility
i. Facts: Plaintiffs are complaining Baby Bells def are conspiring to restrain trade. Anti-trust case. Violation of Sherman Act.
ii. Twombly Standard for Sufficiency of Complaint: Plausibility standard – More facts that make it more likely than not that def is a liable for conduct
1. Factual allegations must be enough to raise a right of relief above the speculative level on the assumption that all the allegations in the complaint are true. 
2. A well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof of those facts is improbable.
a. Inconsistent with plausibility std
iii. Because using parallel conduct for agreement, Matoshita case: need plus factor – evidence.
1. But Grossi thinks this is wrong because this is just pleading stage. Evidence is later.
iv. Conclusory allegations are not read as true under 12(b)(6) motion.
1. But the conclusory allegation, if read as a whole, was it really conclusory? Grossi says no.
h. Ashcroft v. Iqbal – Builds on Twombly. Doesn’t overturn it.
i. Facts: FBI arrested people post 9/11 on immigration charges. High-interest people were put into max security. Iqbal was arrested because of false immigration documents. He doesn’t challenge that arrest. Challenging discriminatory policy.
ii. Iqbal Standard: Consistency with the claim is not enough because other more reasonable alternatives. A reasonable person concluding it is not enough. Context specific task that requires the reviewing court to rely on its judicial experience and common sense.
1. Emphasis on judge on interpretation.
iii. Souter / Dissent: Court must take allegations as true unless claims about little green men. So should take the “conclusory” allegation as true. (Really conclusory? If reading in context, no. Saying made mistake in Twombly.)
i. Turkmen v. Hasty
i. Facts: Same facts as Iqbal. But after OIG Reports, only difference.
ii. Rule: When reading allegations in complaint attacked by Rule 12(b)(6), read and draw inferences in favor of plaintiff.
j. Types of Allegations
i. Evidentiary facts – Raw data through which the ultimate facts will be proven
1. I.e. He drove his car after drinking 10 beers.
ii. Ultimate facts – Factual propositions on which liability will be directly established
1. I.e. He drove under influence of alcohol.
iii. Conclusory allegation – Reiterate elements of claim
1. I.e. He drove in violation of CA drunk driving law.
iv. Allegations on information and belief – Allegation / statement of facts of which pleader doesn’t have direct knowledge
1. I.e. Someone told me that A drove drunk.
k. Grossi’s Steps
i. 1. Identify the question.
1. Usually, is the claim sufficient? (When Rule 12(b)(6) motion)
ii. 2. What is the standard?
1. Twombly/Iqbal – Plausibility standard, more than a sheer possibility
iii. 3. What are the elements of the claim?
iv. 4. What are the conclusory allegations, which are not entitled to assumption of truth?
v. 5. Test the non-conclusory allegations directly or by inference against the standard.

Subject Matter Jurisdiction
I. SMJ is power of the court to hear a type of case.
II. Federal courts are courts of limited jurisdiction, can’t hear all types of cases. Need both Art. III Sect. 2 of Constitution + Federal Statue for SMJ
a. Art. III Sect. 1
i. Congress can create SCOTUS and system of inferior courts.
b. Art. III Sect. 2 sets the limits, the boundaries.
i. Arising under Constitution, laws, and treaties of US
ii. Affecting ambassadors
iii. Admiralty and maritime jurisdiction
iv. Where US is a party
v. Between 2 or more states
vi. Between state and citizen of another sate
vii. Between citizens of different states
viii. Between citizens of same state claiming land in different state
ix. Between a state or its citizens and foreign state or citizens
x. Osborn interprets Art. III Sect. 2. – Fed law can be in BG.
1. Facts: Bank of US (chartered by act of Congress) and state auditor trying to collect tax.
2. Federal ingredient even if no active role in case. Lurking in background is enough.
III. How to challenge SMJ
a. If SMJ challenged, plaintiff has burden of proving jurisdiction
b. Direct attack – doable until the appellate process is over
i. In fed court, Rule 12(b)(1): Motion to dismiss for lack of SMJ
ii. Can be brought up anytime and by either party or court
iii. SMJ can’t be waived
iv. Court can also raise SMJ issue because SMJ is about the system.
1. Fed courts need to make sure case falls under Art. III Sect. 2 and fed statute.
v. In state court, if lack of SMJ, can just be transfer to right court or if none then dismissed.
c. Collateral attack – separate lawsuit
IV. §1331 Federal Question
a. District courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the U.S.
b. Was it created by federal law? 
i. Little York: Federal ingredient must be actual. Suit is really and substantially involving a dispute or controversy as to a right which depends upon the construction or effect of the Constitution, or some law or treaty of the U.S. Depends on application, interpretation, effect of federal law.
ii. Mottley: Well-pleaded complaint rule: evident on face of complaint, don’t look at defenses
iii. Shoshone Mining v. Rutter: Not about the source of the right. It’s about the nature of the right.
iv. American Well Works v. Layne & Bowler: Creation test, must created by federal law.
1. Facts: AWW had patent and suing Layne under fed patent law for tort action. Case wasn’t actually about the patent, so no SMJ for fed court.
v. Smith v. Kansas City Title & Trust Co.: State law incorporates fed law, really about fed law.
1. Facts: Smith brought suit against Kansas City Trust to prevent from investing in bonds under Fed. Act. But state law said couldn’t invest in those bonds. Saying the Act was unconstitutional. 
2. Case arises under Constitution if a plaintiff’s right to relief depends on court’s interpretation of Constitution. 
vi. Gully v. First National Bank: Really and substantially involves dispute of fed law
1. Facts: New bank in violation of contract when failing to pay old bank taxes to state collector of taxes. Fed court doesn’t have SMJ.
2. Contract law is state law. No actual controversy of fed law.
c. If no (created by state law), then use Gunn/Grable Factors for analysis:
d. Gunn v. Minton: Minton brought malpractice suit against lawyer for a case re: patent infringement. Flatters on prongs (3)(4) of Grable factors.
e. (1) Essential federal ingredient – state law with EFI.
i. Using above cases. Does it depend on application, interpretation, effect of federal law.
f. (2) Actually disputed
i. Controversy on application, interpretation, and effect of federal law.
ii. Now looking at defense also, not just face of the claim.
iii. But the well-pleaded claim still applies, meaning it must be evident on face of the claim too that it’s about federal law.
g. (3) Substantial
i. Federal question must be controlling numerous other cases
ii. Not fact-bound or situation-specific 
iii. Doesn’t mean essential, means important to federal system
h. (4) Doesn’t disrupt fed/state balance
i. Will hearing this case open floodgate?
ii. Don’t want to make federal courts general jurisdiction.
iii. Factor to consider is how many cases there are.
i. Fed question for declaratory judgment
i. Declaratory judgment is when courts declare the rights and obligations of the party. Not for monetary damages or injunction.
ii. Identify the party who is suing. Does that party have a claim that arises under federal law?
V. §1332 Diversity
a. §1331(a): Need amount-in-controversy >$75k + Complete diversity
b. (a)(1)(2)(3)(4) Complete Diversity
i. Rationale: State judges will be more biased toward party from own state especially since state judges are elected.
ii. (1) Citizens of diff sts
iii. (2) Citizens of st and citizens of foreign, except not if foreigner is permanent res of US and domiciled in same st
iv. (3) citizens of diff sts and citizens of foreign is additional party
v. (4) foreign state as P and citizens of state or of diff states
1. Yes: P(CA)-D(NY), P(CA)-D1(NY) D2(NY), P(CA)-D(France), P(CA)-D(NY)-D1(Italy)
No: P(CA)-D1(NY) D2(CA), P(CA)-D(France, permanent resident of CA)
vi. How to decide citizenship
1. Domicile – Where person is and where they intend to stay indefinitely – at time of filing
a. Can only have 1 domicile, can’t have new domicile until giving up old domicile
2. Rodriguez v. Senor Frog’s: Rodriguez driving in PR and accident. But she moved from PR to CA.
a. Bank One factors to determine domicile
i. Exercise civil and political rights
ii. Pays taxes
iii. Has real property
iv. Driver’s license
v. Bank accounts
vi. Job
vii. Owns business
viii. Club memberships
vii. §1332(c)(1) How to determine corporation’s domicile
1. Place of incorporation and principal place of business
a. Can have only 1 principal place of business. Look to see where high level executives conduct business.
2. Corp can have multiple domiciles.
c. Amount in controversy
i. How to determine AIC – BOP on removing party
1. Look at P’s allegations at filing of complaint.
2. Amount must be alleged in good faith – both subjectively and objectively.
3. Subsequent events don’t defeat jurisdiction.
a. Event occurring after filing of complaint
4. Subsequent revelations defeat jurisdiction if they show plaintiff wasn’t alleging in good faith.
a. Revelation taking place after filing of complaint
ii. AIC aggregation?
1. If 1 P and 1 D, can aggregate even if unrelated.
2. If 1 P and multiple D, needs to be per defendant.
a. Exception: If Ds are jointly and severally liable, then can aggregate.
3. If multiple P and 1 D, each P needs to.
iii. Coventry Sewage Association v. Dworkin Realty Co: Initial AIC was above limit but 3rd party found out the amount was incorrect and reduced. Paid the balance. Only remaining is attorney fees. Non-obvious error and P didn’t know at time of filing, so it was ok.
iv. 1332(a): Attorney fees not generally part of AIC, unless specified in statute or contract.
v. Consequences for overstating AIC – dismissal or sanctions
vi. AIC for declaratory judgment 
1. Declaratory judgment is when courts declare the rights and obligations of the party. Not for monetary damages or injunction.
2. “Either viewpoint” approach – AIC is value or benefit to either party
3. “Plaintiff viewpoint” approach – AIC is value or benefit to the plaintiff 
4. “Party invoking” approach
d. Federal court no SMJ over domestic relations and probate, even if complete diversity. 
e. US citizen domiciled abroad can’t sue or be sued in federal court on basis of diversity. 
f. §1359 Fed court won’t have jurisdiction when there’s an assignment or transfer made improperly or collusively or joined to invoke jurisdiction of a court.
VI. §1367 Supplemental Jurisdiction
a. Jurisdiction in addition to original jurisdiction (Art III Sect 2 + fed statutes of 1331 and 1332) for a court to hear a case.
b. Replaced pendent (jxn over right of action asserted by original plaintiff, but no independent basis for jxn) and ancillary jurisdiction (claims made by those other than original plaintiff)
c. Just because court has the power to hear the claims, the court doesn’t have to. Taking into account judicial efficiency and fairness, court has discretion.
1. Under original jurisdiction, no discretion to hear the case. 
d. §1367(a) Power
i. Court must have original jurisdiction at the time complaint is filed (an anchor claim) under §1331 or 1332.
ii. Other claims must be so related that they form part of the same case. 
1. Must be common nucleus of operative facts with original claim.
a. CNOF: Significant overlap of facts or law
2. Should not be restricted by this statute or any other federal statute.
3. Expectation that claims will be tried together.
4. The original claim claim must be substantial, meaning non-frivolous. (Very low threshold)
iii. Will include claims involving additional parties.
e. §1367(b) Only when §1332 – bars supp jx over claims inconsistent with §1332  Kroger case
i. Owen Equipment v. Kroger: Kroger (IA) sued OPPD (NE). Added Owen, thought to be NE but actually IA. Court dismisses case because concern about circumventing requirements and potential for evasion.
1. P could sue for completely diverse def and waited for def to join a non-diverse def in order to sue the non-diverse def.
2. Fact that Kroger didn’t know Owen was from IA doesn’t matter. 
3. Dissent: Expands scope of complete diversity since only need complete diversity between original def and plaintiff. Kroger was also suing someone who was being sued by someone else. She didn’t choose to sue Owen in fed court. Owen brought in by OPPD. OPPD sued Owen in fed court.
f. §1367(c) Discretion
i. Underlying reasoning is efficiency and fairness.
ii. Court can decline to hear if:
1. Claim raises a novel or complex issue of state law
a. State court is more readily able to rule – both efficiency and fairness.
2. Claim substantially predominates over the original jurisdiction claim(s)
a. If state law claim predominates, then state courts would be more readily available and know customs to hear the case.
3. District court has dismissed all claims over which it has original jurisdiction
a. If dismissed the federal claim, then only state claims left.
4. Exceptional circumstances
5. But not an exhaustive list, just factors.
6. If case is dismissed, it’s dismissed without prejudice, which means it can be filed again in state court.
g. §1367(d) Allows party to refile dismissed claim in state court and tolls statute of limitation for when pending in fed court + at least 30 days after dismissal
h. United Mine Workers of America v. Gibbs: Gibbs lost contracts and work as result of UMW protest. Sued UMW for fed law and state law claims. Fed court can hear because all the claims from the same protest – CNOF.
i. Grossi said – actually this is 1 claim with multiple rights of action and wouldn’t even need supplemental jurisdiction.
VII. Removal Jurisdiction
a. Gives defendants the power to remove a case originally filed in state court to federal court when the case could originally have been filed in federal court (original jurisdiction: §1331 federal question + §1332 diversity or supplemental jurisdiction §1367)
b. Removal is a process for defendants only.
c. Whole case has to be removed, not just part
d. §1441 When can you remove
i. (a) Def can remove, if federal court has original jurisdiction / supplemental jurisdiction, but only can remove to federal court embracing state court
ii. (b) Exception to removal and only applies to §1332 diversity cases
1. (1) For fictitious defendants (Doe defendant) – Doe’s citizenship shall be disregarded and won’t destroy diversity.
2. (2) Can’t remove case from state to federal court if any properly served defendant is a citizen of the forum state
a. In state court in Los Angeles, P(NY)  D(CA)
Can’t remove because D is from CA even if case is one that originally could have been filed in federal court because diversity case.
b. Rationale behind diversity is to reduce potential bias against out-of-staters by state court judges. 
c. But there’s no bias toward def because home state. Plaintiff is the one who chose the court, so is ok with this forum / court.
iii. (c) Removal of §1331 Federal Question Claim Joined with Non-Removable Cases
1. (1)(A) Need a §1331 federal question claim.
2. (B) 2nd claim doesn’t fall under §1331, 1332, or 1367 (not within original or supp jx)
a. So case couldn’t have been filed under federal court originally.
3. (2) Court will keep §1331 claim and hear it. Will remand the 2nd claim / the state law independent claim to state court.
a. Under state court, P  D §1331 and §1367 claims
Can this be removed to federal court? Yes, under §1441(a) can be removed because case could have been originally filed in federal court.
b. Under state court, P  D §1331 claim and independent state law claim (not 1367 supp jx)
i. Under §1441(a), can’t be removed because cause couldn’t have originally been filed in federal court
ii. Under §1441(c), can sever and remand claims.
4. If multiple defendants and 1 def moves to remove, the other def with §1331 claim asserted against has to join in or consent to removal.
a. Under state court, P  D1 §1331, and  D2 state law claim.
If D2 moves to remove, D1 has to join in or consent because §1331 claim against D1.
e. §1446 Procedure for removal
i. (a) Def must file notice of removal in USDC where action is pending
ii. (b) Notice must be filed within 30 days of receiving complaint
1. If 1441(a) removal, ALL def properly joined and served must join in on removal.
iii. (c)(1) Limits any time extension for removal of a diversity case to 1 year after action has started unless USDC finds plaintiff has acted in bad faith to prevent def from removing action
iv. (c)(2) Method for calculating amount in controversy
1. Good faith standard when removing party relies on sum demanded in plaintiff’s complaint
2. Preponderance of evidence standard when removing party makes indep assertion of the amount in controversy
v. (d) Requires removing party to provide prompt written notice of removal to all adverse parties and file copy of notice with clerk
f. §1447 Procedure for remand / what happens after removal
i. (a)(b) Authorize USDC to take control over removed case by asserting authority over parties and records to that proceeding 
ii. (c) If there’s a problem / defect in procedure for removal, plaintiff can file a motion to remand within 30 days of filing of notice of removal.
1. But if after removal and before final judgment, there’s a subject matter jurisdiction issue, then anytime.
iii. (e) If after removal, plaintiff seeks to join an additional def whose joinder would destroy SMJ court may deny or allow and remand to state court
g. Ettlin v. Harris: Filed suit naming 14 def. Only 1 removed action to fed court. Other def didn’t consent to removal. Didn’t work because need unanimity. 

Personal Jurisdiction
I. Personal jurisdiction is the power of a court to hear a case due to def’s connection with the forum state.
II. PJ determines which state has power. (SMJ determines federal or state court.)
a. Can have PJ in multiple states.
III. Rule 12(b)(2) – Motion to dismiss for lack of PJ
a. Objection by answer / D’s 1st appearance, if not then waiver (voluntary appearance in court is a traditional basis of DP)
b. Burden is on plaintiff to prove minimum contacts / “purposeful activity” and “relatedness.” General assumption of reasonableness, def has heavy burden to disprove reasonableness.
IV. Standard for Analysis: PJ is Statute + DP Bases (Or Traditional or Modern)
a. 1. Long-Arm Statutes – Allow court to reach beyond state borders to exercise PJ over non-resident def
i. 14th Amendment:
1. Rule 4(k)(1)(a): Fed court will apply state long arms statute, state in which district court sits.
ii. 5th Amendment:
1. Rule 4(k)(1)(c): Fed court power to proceed under fed statute
2. Rule 4(k)(2): Fed long arms statute, P’s claim arises under fed law, def not subject to jurisdiction in any state’s courts, jurisdiction consistent with US Constitution and laws
a. Typically, foreigner def and events occur abroad, so this one is hard to satisfy.
iii. Difference between 5th and 14th Amendment – With 5th Amendment look at contacts as a whole with US, not the state.
iv. CA has long-arms statute. If DP satisfied, then yes PJ.
b. General or specific?
i. If general, 2. Minimum contacts – such that def is “at home” in forum
ii. If specific, 2. Purposeful availment and 3. Relatedness
c. 3. / 4. Reasonableness
i. Factors to consider: Burden on def in litigating in forum, interest of forum hearing the case, interest of P to get relief in forum, interest of judicial system as a whole
V. Traditional Bases
a. Domicile
i. If within the territory of the state  territoriality – comes from sovereignty, states have power over those in state
ii. But also states have sovereign power over their citizens even when they go abroad. Domicile  sovereignty,
b. Voluntary appearance in court or forum selection clause in K
i. Non-voluntary appearance = waiver
ii. Def has failed to timely raise PJ objection
iii. FSC must explicitly say consenting to PJ.
c. Consent to service on an agent
i. Already consented by appointing an agent
d. Transient or “tag” jurisdiction
i. Only to individuals
ii. Individual must be physically and voluntarily present in the state – no matter how fleeting presence in state
iii. Must be properly served
e. In rem jurisdiction (very rare)
i. Jurisdiction in the tangible or intangible property
ii. Limited assets in property, so need finality
iii. Rights and obligations assessed to the property only
iv. True in Rem – Judgment limited to property only but binding on everyone even those not parties (i.e. Bankruptcy)
v. Quasi in Rem – Only regarding the interest of parties to the suit (I.e. Foreclosure)
f. But the problem with traditional bases is with corporations and have to physically be in the state.  So courts adopted fictions.
i. If company is doing business in the state, then it is physically in the state. But a corporation is an entity, so not really in the state.
ii. Soliciting business isn’t enough. But soliciting + something else is enough and present.
VI. Modern Approach
VII. International Shoe: Started with just minimum contacts  reasonableness
a. 1. Def’s connection with forum
b. 2. Must be reasonable to be expected to be sued in the forum
i. Nature of the connection not quantity
c. International Shoe: DE corp with principal place of business in Missouri. Doing business in WA but not physically in WA. Just soliciting business and salespeople in WA. 
i. Spectrum of contacts that will satisfy
1. Continuous and systematic, related to P’s claim – Yes PJ
2. Continuous and systematic, not related to P’s claim – Yes PJ
3. Isolated and casual, not related to P’s claim – No PJ
4. Only 1 act, not related to P’s claim – Maybe PJ
ii. Doesn’t come up with general and specific jurisdiction labels. But they’re described in the spectrum.
iii. Doesn’t making enjoying the benefits and protection of the law a requirement of minimum contacts.
1. But this goes to reasonableness.
d. International Shoe definition of personal jurisdiction: Power of state over the def, based on the connection of def with forum state. The connection must be meaningful enough to give rise to the def’s reasonable expectation to be sued in the forum.
VIII. Purposeful availment – Specific jx
a. Stream of commerce theory
i. Theory used in product liability cases beginning with manufacturer in one state and ends with product sold in another state
ii. World-Wide Volkswagen v. Woodsen: If manufacturer puts into stream of commerce and knows or should have known that it will end up in the forum state, then forum will have jurisdiction.
1. Facts: Germany manufacturer, NY auto retailer, NY distributer. P bought in NY drove to OK. OK court PJ? No, NY retailer and distributer didn’t know it would end in OK.
iii. Asahi: Japanese tire valve manufacturer, Taiwanese tire manufacturer, CA retailer. CA court PJ? Court split on stream of commerce.
1. Pure stream of commerce theory – simply placing the product within SOC with expectation it will be sold in forum makes the connection meaningful enough to give rise to reasonable expectation to be sued in forum
2. VS. Stream of commerce plus theory – need something more to make the connection meaningful enough to give rise to reasonable expectation to be sued in forum
iv. McIntyre v. Nicastro: McIntyre UK manufacturer-NJ company purchased-NJ citizen injured. NJ court PJ? No, McIntyre didn’t purposely target the forum state.
1. Stricter than stream of commerce plus theory. Makes purposeful availment a requirement.
2. Even though International Shoe talked about benefits of state, but didn’t mean for it to be a requirement. Just in reference to reasonableness because reasonable since enjoying benefits, so no unfair surprise.
3. Concurrence / Breyer: Agrees no PJ, but says this stream of commerce plus plus is too strict. It can be resolved using precedent since if only 1 sale, no PJ ever.
a. But International Shoe didn’t say that. It said 1 single act may give rise to jurisdiction if connected to P’s claim.
4. Ginsburg (Dissent): Assessing facts realistically, they wanted to sell in US and even had insurance for product liability.
a. Using majority opinion, Nicastro would have to go to UK to sue.
b. Ginsburg, according to Grossi, is the correct one.
b. Snowney: NV hotels advertising to CA res and giving directions from CA. Suing in CA court for energy charge that wasn’t fair. NV hotels file motion to quash.
i. Purposeful availment is now a requirement. Looking at intent.
ii. Wasn’t requirement in International Shoe. Even if not targeting the state, it could be reasonable to expect to be sued in state.
c. Bristol-Myers v. SF: BMS manufactured drug. Lot of people injured. Def says yes for CA plaintiffs but no to everyone else. Yes, specific jurisdiction.
i. Purposeful availment is a requirement = Like advertising, soliciting business, sending mail
IX. Relatedness – Specific Jx: Plaintiff’s claim arises from or is related to the def’s contacts in the forum so reasonably expect to be sued in forum because of the nature of the contacts
a. Bristol-Myers v. SF:
i. “Arises from or relates to” – in CA, means substantial connection between P’s claim and def’s contacts with forum.
ii. General rule of specific jurisdiction: The more pervasive the contacts are, the less connected they need to be tied to P’s claim.
	Proximate Cause (Strictest)
	Substantial Connection
	But For (Loosest)

	D’s contact is an element of P’s claim
	Substantial nexus between P’s claim and def’s forum contacts
	Any factual cause


iii. Here, the nexus was found because of the common nationwide network of BMS.
1. Similar to McIntyre dissent, McIntyre’s common distribution system
2. Dissent disagrees, saying too broad. Finding PJ because of similarity of claims. Losing the line between general and specific jurisdiction. Dissent would find PJ if product was sold in CA, marketing started in CA then reached other states, non-CA residents were prescribed or treated in CA.
b. Nowak v. Tak How Investments: Nowak (MA) working for MA company. Tak How (HK) sent promotional material and negotiated corporate rate. Suit for wrongful death in pool. Yes, foreseeable that would have used a pool in the brochures.
i. Nowak court standard – combination of proximate and but for causes – def’s contacts with forum set in motion reasonably foreseeable events that resulted in the claim
X. General jurisdiction: Contacts are so continuous, systematic, and substantial that def is “at home” and can reasonably expect to be sued in forum state even if P’s claim is unrelated to def’s forum contacts
a. Perkins: Court can exercise general jurisdiction over out-of-state def. Something like domicile because everything the Philippines corporation was doing was moved to Ohio. Since everything is in OH, it’s reasonable to be sued in OH even if unrelated to business.
i. Not using domicile because that’s fiction, which International Shoe got rid of.
b. Helicopteros: Helicopter crash in Peru. P’s are Americans suing Colombian corp in TX. Corp just bought equipment in TX, sent CEO to Houston for k-negotiation, sent personnel to TX for training. No general jurisdiction in TX.
i. Mere purchases even at regular intervals are not enough to support general jurisdiction.
ii. Different than McIntyre majority because said it’s not good enough for any jurisdiction. Here, only for general jurisdiction. 
c. Goodyear: Now domicile. Goodyear’s foreign subsidiaries were in no sense at home in North Carolina, so not subject to general jurisdiction in NC.
i. Can exercise general jurisdiction when actions of individual or corp are so continuous and systematic that it’s at home in that forum
d. Daimler v. Bauman: Bauman (Argentina) suit against Daimler (Germany) with M-B Argentina and MBUSA subsidiaries. MBUSA, DE incorporated and NJ principal place of business with CA offices. No, general jurisdiction because not “at home.”
i. Domicile for purposes of general jurisdiction
1. Incorporation or principal place of business
2. Proportionality test – compare what corp does in that state with what corp does elsewhere – or “at home” will be same as “doing business”
a. Corp can be “at home” in mult. states.
b. Concurrence / Sotamayer disagrees with this relativity because it’s unspecified. How much more does it have to be?
ii. Creates modern 2 prong test: 1. Minimum contacts 2. Reasonableness from International Shoe. When you exercise general jurisdiction, looking if contacts are so continuous and systematic to be at home, the reasonableness is folded into the first prong. 
1. But in reality, International Shoe said same thing because it was meaningful connections to give rise to reasonable expectation to be sued in forum. Not 2 separate.
iii. If non-resident def has continuous, systematic, substantial contacts that he is at home in that forum and it is reasonable for him to expect to be sued in that forum even unrelated to contacts.
1. But this is just like before International Shoe with the fictions.
2. Domicile is a traditional basis of PJ. Corp isn’t really domiciled or present anywhere. 
XI. Reasonableness – Both general and specific jx (In gen, folded into min contacts)
a. BMS case: Exercise of jurisdiction is reasonable and doesn’t offend traditional notions of fair play and substantial justice
b. Contacts make def reasonably expect to be sued in forum
c. Factors: Looks at burden on def in litigating in forum, interest of forum in hearing case, interest of Ps to get relief in forum, interest of judicial system as a whole to hear case in forum.
i. This isn’t going against International Shoe. It’s just articulating that Due Process is available for everyone, not just def.
ii. PJ is for mainly for def because def is dragged into case. But Due Process has to take into account other interest.

Venue
I. Venue establishes the proper geographic location of a lawsuit, specifically the judicial district.
II. Compare PJ and Venue
a. PJ is the proper state with authority over the case.
Venue is district within a state. Which judicial district may hear the case.
b. PJ is case-by-case basis.
Venue is by statute, not case-by-case. It’s done by legislature passing venue statutes before case filed.
c. Still about the relationship between def and the forum (also called “center of gravity”)
d. Due Process – reasonable expectation / fairness and efficiency
i. It’s more efficient to try case where it arose because:
1. Evidence
2. If it arose in CA, then governed by CA law and CA judges would understand that law best.
3. If need to travel, might be too expensive.
4. If it arose in CA, CA courts have interest in hearing the case.
III. Venue is for def, so objection must be raised by def by the time limit, by the answer.
IV. Rule 12(b)(3) – motion to dismiss based on improper venue
a. Time limit: By the answer
b. If def objects to venue, P has BOP to establish venue. 
c. Court reads the allegations as true and in light most favorable to plaintiff (like 12(b)(6)) because the consequences are so grave. Case can be dismissed without prejudice, so need to read in light most favorable to party opposing the motion.
V. §1391 General Venue Statute
a. (a) Applicable except as otherwise provided by law
i. Unless special venue statute providing for exclusive venue supplants this statute
1. Normally special venue statutes supplement this general venue statute 
b. (b) Different bases for establish proper venue
i. (1) If multiple defs all residents of same state but different districts, can sue in any of the residing districts.
ii. (c)(1) For indiv, domicile
iii. (c)(2) If plaintiff, entities reside only in principal place of business. If def, any district where subject to PJ.
iv. (c)(3) If not US resident, can sued in any district and if non-US resident is joined as def, residency of the def disregarded. 
v. Residency of corps in multidistrict states (d) Treating district as a state if contacts are sufficient to subject it to PJ if district were a separate state
vi. (d) If contacts of state so spread out all over districts, corp resides in district with most significant contacts (quality of contacts, but for corps usually tied to volume)
1. Corps can have residency in multiple districts.
vii. So if can establish def as resident of the district then can use (b)(1) to say all def reside in same state and can sue in any residing district
c. (b) If defs aren’t from same state, (2) District in which a substantial part of events or omissions give rise to the claim occurred, or a substantial part of party that is subject to the action is situated
i. “A” substantial, not “the” substantial”, so there can be multiple districts.
ii. Don’t need (c)(d).
d. (b)(3) Fallback provision – Applies only when no district in US that would be proper under (b)(1) or (b)(2), then any with PJ is proper.
i. Center of gravity is abroad (events abroad or foreign def)
ii. For specific jurisdiction cases
iii. Over 1 defendant
VI. §1404 1406 – Transfer of Venue – But always start with analysis of 1391 proper/improper. Only 1391 can make venue proper/improper.
a. Why transfer instead of dismiss? Convenience/efficiency, interest of justice
b. 1404 – Original venue was proper by looking at 1391
i. (a) Private interest factor: convenience of parties and witnesses, public interest factor: interest of justice. Consent can be basis of transfer
1. Van Dusen rule – Substantive law transfers.
a. Exception: 1331 cases because federal law is supposed to be consistent throughout. 
b. So means diversity jx cases, transfers.
2. D has BOP new venue > P’s choice bc great deference given to P’s choice of forum.
c. Can do a Goldlawr transfer if venue is proper but no PJ. Transfer to a court that is proper venue and has PJ. But substantive law does not transfer.
d. 1406 – Original venue was improper by looking at 1391
i. (a) Consent is not basis. (So not FSC venue.)
ii. Substantive law does not transfer.
e. Graham v. DynCorp International: Graham (OK) car accident in Afghanistan. Negligence in S.D. TX. DynCorp moved to dismiss for improper venue and transfer to E.D. VA. Improper venue so transferred but to N.D. TX because more convenient. 
i. 1391(b)(1) Need DynCorp to be a resident  (d) because it’s a multidistrict state
ii. Is DynCorp subject to PJ in SD TX?
1. No specific jurisdiction because events abroad.
2. No general jurisdiction. Even though doing work with NASA, revenue was so minimal that it was not continuous and systematic for PJ.
3. So venue is improper.
iii. Use 1406 for transfer. Transfer to venue that is proper – ED Virginia or ND Texas.
1. Court decides ND Texas by using 1404 factors because there are 2 equally good venues. Had there been only 1 option, wouldn’t have used 1404 factors.
2. Private – re: parties and witnesses, where is the evidence
3. Public – will court know the law
VII. §1407 Federal judicial system may coordinate and consolidate pretrial proceedings in factually related suits filed in different districts. Judicial panel decides transfer, lot of discretion, about the convenience and efficiency. After pretrial, remanded to original districts.
VIII. Forum Selection Clause
a. Clause in K whereby parties agree to submit a dispute to a specific forum
b. Permissive – may be filed, offers an additional forum
c. Exclusive – only forum where case may be filed
d. 1. Does the claim apply to the clause?
e. 2. Is the clause enforceable?
i. Usually assume clauses are enforceable.
ii. Unless, factors: Fraud, Overreaching, Against public policy, Chosen forum is very inconvenient
f. P might file a suit in forum that is not the one in the clause. Def might challenge with motion to transfer (1404 or 1406) or motion to dismiss (12(b)(3)).
g. Hypo: Clause is permissive and selects C.D. CA. P files in proper venue of S.D. NY. What can def do if wants it in C.D. CA?
i. File a motion to transfer under 1404. 1404 – original venue is proper. Consent can be basis for transfer.
ii. P’s selection of forum is given great deference.
iii. Existence of the forum selection clause will be a factor.
iv. Balancing public and private interest factors. 
h. Atlantic Marine Construction v. USDC: Only applies when there is an exclusive forum selection clause.
i. “All disputes shall be litigated in Circuit Court in VA or USDC in VA” – Even if it’s 2 options, it’s still exclusive because it has to be filed in those two.
ii. In W.D. TX, J.Crew (TX)  AMC (VA) for breach of K
                                                 12(b)(3) or 1406 or 1404
iii. District Court denies these motions.
1. 12(b)(3) denied. Venue was proper in W.D. TX. Under 1391(b)(1) & (b)(2).
2. Is the forum selection clause applicable and enforceable?
a. Applicable because “all disputes.”
b. Enforceable because no facts showing fraud, overreaching, public policy issue. 2 big corps with equal bargaining power.
3. 1406 denied because venue wasn’t improper.
a. Even an exclusive FSC doesn’t make it improper. Only 1391 can make it improper.
4. 1404 denied because finds AM hasn’t proved balance of public and private interest factors weighs in favor for transfer. 
a. With 1404 transfer, substantive law transfers. So TX would transfer to VA.
b. Public: More convenient for TX judge to apply TX law.
c. Private: Transferring to VA would make it hard to call J.Crew witnesses in TX.
iv. Court of Appeals agrees forum selection clause even exclusive cannot make venue improper. Also agrees trial court did not abuse discretion in not transferring. But disagrees because when forum selection clause provides for state forum and P chooses federal, it’s proper to use 12(b)(3).
v. Supreme Court agrees venue is not improper. Venue is only determined by statute. So even if exclusive forum selection clause, only Congress can decide if venue is proper or improper.
1. Looking at legislative intent of 1391 – Congress wanted to provide a venue in all circumstances. If there is PJ, there will be a venue. Created (b)(1)(2)(3). (3) is even a fallback provision.
a. So when doing PJ analysis when under 1391(b)(3) and (c)(d), lower the bar.
vi. Supreme Court says adjust 1404 analysis.
1. Private interest factors don’t matter
2. No deference to P’s choice of forum
3. P has burden of proving P’s chosen forum is better and the FSC forum is unwarranted / wrong / inconvenient. 
a. Typically, def has burden of proving the other forum is more convenient. 
4. Substantive law doesn’t travel with the transfer.
5. Public interest factors will rarely defeat transfer. Only extraordinary circumstances.
vii. This makes 1404 like 1406.
IX. Forum Non Conveniens
a. Common law doctrine that allows a court to decline exercise of jurisdiction if there is a more convenient location
b. So the court has power, but choosing to exercise discretion in not exercising power.
c. FNC is an exception to obligation of exercising jurisdiction when jurisdiction attaches.
d. In fed court, FNC triggered when more convenient forum is abroad.
i. Because if in the US, would use 1404 or 1406 for transfer of venue.
e. Elements of FNC doctrine:
i. 1. Available alternative forum
ii. 2. Private and public interest factors weigh heavily in favor of dismissal
f. Moving party has heavy burden of proving.
i. Very difficult to satisfy because: strong presumption in favor of P’s choice of forum and fed court has to hear case when jurisdiction attaches
g. FNC is similar to PJ and Venue because of Due Process.
i. Key is Due Process (balance of fairness and efficiency).
1. Fairness = private interest factors
2. Efficiency = public interest factors
ii. 1404 used public and private interest factors just like FNC.
iii. In PJ analysis, private and public interest factor balancing done in the “reasonableness” analysis.
1. Def has to present a compelling case to overturn the presumption of reasonableness using the factors.
a. Parties’ interests re: evidence and witnesses
b. Court’s interest in hearing case
c. Court’s caseload
h. Difference is in the consequences of FNC/12(b)(2)/1404 motions being granted.
i. If FNC motion granted, case is dismissed from the US but P can file abroad.
ii. If 12(b)(2) motion granted, case is dismissed but P can file in another state that has PJ.
iii. If 1404 motion granted, case is transferred to another forum.
iv. Consequences of FNC motion being granted is the harshest because P’s case is dead in the U.S.
1. Now P would need to go to a different country with new laws, different culture, need to travel, etc.
v. Because of the harsh consequence, court should be very careful before granting FNC motion. It justifies the heavy burden of proving.
vi. But trend is for trial courts to grant the motion when it’s burdensome for def in P’s chosen forum.
i. Piper Aircraft v. Reyno: Airplane crash in Scotland. Piper (PA) is manufacturer of plane. Hartzell (OH) is manufacturer of propellers. Reyno is representing all the Scottish families. Suit for wrongful death. Ok to dismiss because Scotland.
i. Originally filed in LA Superior Court, removed to C.D. CA.
1. Since LA Superior Court  C.D. CA removal was proper (fed court embracing LA), under 1441(a), it makes C.D. CA proper venue.
2. But in CA, PJ over Piper but no PJ over Hartzell. Piper files 1404 transfer to M.D. PA. Hartzell files 12(b)(2) motion to dismiss for lack of PJ.
3. 1404 motion to transfer granted, so transferred to M.D. PA.
a. Substantive law transfers. CA choice of law applies, and it identifies PA law as most applicable.
4. 12(b)(2) motion denied. Because PA has PJ over Hartzell. In the interest of judicial efficiency, C.D. CA court transferred Hartzell also since in PA can file another suit against Hartzell since yes PJ.
5. Goldlawr transfer – When court has no PJ over def but it is proper venue, the court can transfer to another court that is proper venue and has PJ over def. But the substantive law does not transfer.
a. Since substantive law does not transfer, PA law applies to Hartzell, and PA choice of law identifies Scottish law as most applicable.
ii. Transferred to M.D. PA USDC. Def file FNC motion when in M.D. PA.
1. Def waited to file FNC because states approach FNC differently. CA is very favorable to plaintiffs.
2. FNC motion granted.
iii. Court of Appeals reverses FNC motion
1. Trial court abused discretion of balancing of private and public interest factors
2. If dismissed, P will file in Scotland, and the law in Scotland is so much more unfavorable to P. Therefore, should deny FNC.
3. Trial court didn’t give enough deference to P’s choice of forum just because representing foreign citizens.
iv. SCOTUS disagrees with Court of Appeals. Trial court did not abuse discretion. Deferential to TC’s balancing and discretion because closer to the facts.
v. 1. Scotland is an alternative and available forum
1. Rule: Available as long as it provides some remedy to plaintiff.
a. Just because the law is less advantageous doesn’t make it unavailable.
2. Rule: To make a forum available, when def files FNC, def must waive any objection in alternative forum that makes the alternative forum unavailable.
a. I.e. Statute of limitations
vi. 2. Balance of public and private interest factors must weigh heavily in favor of dismissal
1. Key is Due Process. If it doesn’t weigh heavily in favor, it violates Due Process.
2. Rule: When P is foreigner, will give less deference to P’s choice of forum especially if P’s choice of forum is just because the law is more convenient.
a. Goes to Due Process. Can’t see the convenience so much if not at home and have to travel.
3. Private factors:
a. Evidence is mostly abroad. Without evidence, parties can’t defend themselves, which is a due process violation.
b. Witnesses are abroad. Here, M.D. PA can’t compel Scottish witnesses, which is a big deprivation.
4. Public factors: (But each of these can be argued to be a private factor)
a. M.D. PA judge not familiar with Scottish law and would need to hire experts.
b. Jury has to apply 2 laws – PA and Scottish law.
c. Scotland has big interest in hearing this case because it happened in Scotland. 
vii. Why can each public factor be a private factor? What does this mean?
1. Gilbert private/public factors are about a transfer within the US.
2. Since the consequences of a FNC dismissal is so much more severe, need to be very aware of the effects. Really need to consider Due Process.
j. When can FNC motion be filed?
i. Anytime before trial because circumstances may change. Not after trial because judicial efficiency.
h. Sinochen case: FNC question can be addressed before SMJ or PJ. No set hierarchy. Can answer whatever is the most obvious first. 

Erie Doctrine
I. When in fed ct, what laws to apply?
a. 1331 cases: Fed procedural and fed substantive laws
b. 1332 cases: Fed procedural and state substantive law
II. Procedural law – Rules that govern the means and methods of litigation, the means and methods of enforcement of claims arising under substantive law.
III. Substantive law – The rules and law that govern conduct of everyday life. Typically contract, property, torts law.
IV. SOL can be both classified as procedural and substantive. Depends on how you define.
V. But conflict can arise between fed procedural law and state law. 
a. Reason to make sure to apply fed law and state law when supposed to
i. Due process – consistency, fairness, reliance
ii. Not to infringe upon state domain.
VI. Erie Railroad Co. v. Tompkins: In S.D. NY USDC, Tompkins (PA)  Erie Railroad (NY) for negligence claim. Def argues no duty because under PA law, P should be treated as a trespasser. P argues no PA statute. PA highest ct had not said there is any such duty that the def argues. P says fed general common law should apply, and there is a duty owed.
a. Erie Doctrine: Fed cts when ruling on state law claim must apply the law of the state, unless statute provides otherwise. 
i. The law of the state where USDC sits. But remember choice of law.
ii. Resolve potential conflicts between fed procedural law and state substantive law
b. There is no fed general common law because unconstitutional (overturning Swift).
c. Goal of Erie: protect state sovereignty
VII. Framework
a. 1. What is the issue?
b. 2. What is the fed (procedural) std? Does it apply? Would it govern the issue? Theoretically, would the std provide answer to issue?
c. 3. What is the state substantive std? Does it apply?
d. 4. Is there a conflict?
i. Scalia in Stewart: Read fed law narrowly to avoid conflict.
e. 5. Is fed law valid? If yes, apply fed law.
i. Track 1: Fed Statute
1. Is it rationally classifiable as procedural?
a. Very rare that fed statute is not rationally classifiable as procedural
ii. Track 2: FRCP
1. Rules Enabling Act
2. (1) Does it really govern procedure? 
a. Like the Track 1’s rationally classifiable
3. (2) Does it not abridge, enlarge, modify (AEM) state substantive law?
a. Does it change any element of the substantive claim?
b. Does it alter remedies in substantive claim? Change must be significant.
4. Strong presumption of FRCP validity
5. Case: Shady Grove v. Allstate
a. Scalia (majority) – Determine validity by looking at text on its face. Don’t look at state law for 2nd prong. Strong presumption of validity of FRCP.
b. Stevens (concurrence) – Have to see how it is applied. As applied, does it abridge, enlarge, modify? But rarely FRCP that really governs procedure will abridge, modify, enlarge state law. So strong presumption of validity of FRCP.
c. Ginsburg (dissent) – Realistic approach. Look at state statute to look at procedural history and legislative intent. 
i. No conflict because 1 is remedy with purpose to cap damages and FRCP is purely procedural.
iii. Track 3: Fed judge made law
1. (1) Is it procedural?
a. Like the Track 1’s rationally classifiable
2. (2) Guaranty: Does it significantly affect the result of litigation? 
Byrd: Is it outcome determinative?
a. When filing and choice between fed and st forum, if significant substantive advantage by choosing fed forum, it is outcome determinative at the forum-shopping phase. (Similar to AEM)
b. If outcome determinative, then not valid unless significant fed policy at stake. 
VIII. Track 1: Fed Statute
a. Stewart Organization v. Ricoh Corp: In AL USDC, Stewart (AL) sues Ricoh (NY, NJ) for breach of k. FSC says ct in Manhattan and choice-of-law choosing NY law. Ricoh files 1404 or 1406 motion to transfer to SD NY. USDC denied motion because AL law controls. Ct of App reversed because looking at other ct opinions on motions to transfer, fed procedural law should apply.
i. SCOTUS: Does fed law or state law govern motion to transfer?
ii. 1. Does FSC apply and is it enforceable?
iii. 2. Fed procedural std? 1404 – FSC is a form of consent, consent can be basis for transfer. 
State substantive std? AL law says FSC is unenforceable. So motion to transfer without FSC considered. 
iv. 3. Is there a conflict? Yes.
Dissent / Scalia: There is no conflict. Rule: Read statute narrowly to avoid conflicts. 
v. 4. Is fed statute valid? Is it rationally classifiable as procedural?
1. Valid means no infringement on rights of the states. Since Congress had the power to create rules governing means and methods of litigation, fed cts are doing what they’re supposed to be doing. 
IX. Track 2: FRCP
a. For FRCP validity, REA analysis (Rules Enabling Act §2072)
i. Whether the fed rule really governs procedure and doesn’t abridge, enlarge, modify any state substantive law
b. REA – giving power / authorizing SCOTUS to adopt rules of practice and procedure
i. Advisory Committee, appointed by SCOTUS, to write the rules
ii. An attempt to make sure FRCP doesn’t infringe on state rights and also in response to too much deference to state law
c. What is the difference in analysis between fed statute and FRCP analysis?
i. FRCP must be procedural. Fed statute can be procedural + substantive, as long as rationally classifiable as procedural.
ii. So FRCP is stricter because SCOTUS remains within boundaries given, so no overreaching. Maybe distrust of judges also.
d. Hanna v. Plumer: In MA USDC, Hanna (OH)  Plumer’s executor (MA) negligence claim. P serves executor’s wife at home. Copy of summons and complaint per FRCP. Answers challenging service because not per MA law, which says must be delivered in hand to executor, not wife. D files motion for summary judgment. Trial ct grants. Ct of Appeals affirms. SCOTUS reverses.
i. 1. What is the issue? – How should the def be served?
ii. 2. What is the fed (procedural) std? Does it apply? Would it govern the issue? – Rule 4(d)(1). Yes, it would govern the issue, so in theory it applies.
iii. 3. What is the state std? Does it apply? – MA law, in hand delivery to the executor. Yes, applies.
iv. 4. Is there a conflict between fed std and state std? – Yes, because according to fed rule can be served to someone else. According to MA, must be personally to executor.
v. 5. Is fed law valid? (1) Does the fed rule really govern procedure, govern the means and methods of litigation? (2) Does it not abridge, enlarge, modify state substantive law?
1. If we apply fed rule, then case can proceed. If we do not apply fed rule, then case cannot. 
2. Are we looking at this type of impact? No because then every conflict, fed rule will be thrown out.
3. What type of impact are we looking for? Affecting the rights of litigants. The way the court adjudicates the case, not the rights.
4. Incidental effects don’t matter.
5. Rule 4(d) is altering the mode of enforcing a state negligence claim.
e. Shady Grove v. Allstate: In E.D. NY USDC 1332, Shady Grove  Allstate. FRCP Rule 23 class action. Shady Grove provided medical care to Galvez. As partial payment, Galvez assigned to Shady Grove rights to insurance benefits from Allstate policy. Allstate paid but late and refused to pay the interest payment. Shady Grove suing Allstate in class action via Rule 23. Allstate challenges action. Under NY law 901, cannot proceed as class action. Trial ct dismissed suit. Ct of Appeals affirmed.
i. 1. What is the issue? – Can it be brought as a class action?
ii. 2. What is the fed procedural std and does it apply? – Rule 23. If meet requirements, then can proceed as class action. If not, can’t. So it does apply.
iii. 3. What is the state std and does it apply? – NY 901 saying can’t proceed as a class. Applies.
iv. 4. Is there a conflict? Remembering to read narrowly to avoid conflict, per Scalia. – On the face, looks like there is a conflict. But if reading narrowly, 901’s purpose is about remedies. Erie’s purpose though is to avoid forum shopping.
v. 5. Is fed law valid?
1. Does FRCP Rule 23 really govern procedure? Yes, Rule 23 is not governing conduct of everyday life. It doesn’t change the claim.
2. Does it abridge, enlarge, modify state substantive law? State rule says can’t have class action when statutory damages. Rule 23 says yes can if statutory damages. NY rule purpose is to cap damages – substantive. But Scalia / Stevens say to keep in line with Erie and uniformity and clarity, don’t look at the purpose of legislation. Should be on its face. Don’t want arbitrary.
3. Rule 23 is supposed to give uniform std – all procedural. Scalia says it’s procedural because it’s like any joinder rule and for efficiency.
4. Strong presumption of FRCP being valid.
vi. Scalia said for 2nd prong, don’t need to look at state law to see if it abridges, enlarges, modifies. It’s possible bc strong presumption FRCP is valid and precedent of Sibbach. Since Sibbach didn’t do it, don’t need to do it.
vii. Stevens disagrees. Would look at state law. Want to see if FRCP as applied alters substantive law. Consider state law to make that decision, not just look at the language like Scalia.
1. But very strong presumption of FRCP valid so very rare to find not valid.
viii. Ginsburg – No conflict. 901 is remedy – purpose is to cap the damages. FRCP Rule 23 is procedural. 
1. Realistic approach. Being truthful to being respectful to state sovereignty. 
ix. What is the optimal approach? Not pure case-by-case. Find balance between adherence to rule of law and case-by-case to truly adhere to due process.
X. Why do we have Erie Doctrine? 
a. Principle behind Erie is to discourage forum shopping and encourage equal administration of the law (Hanna’s twin aims).
b. But Grossi disagrees, as does Justice Harlan and Guaranty Trust case – because Erie is protection of state sovereignty. 
c. In Hanna, majority Justice Warren describes Erie touchstone as twin aims. In Guaranty, majority describes Erie touchstone as state sovereignty.
d. Why? Where does Erie opinion come from? What triggered Erie?
i. Erie came in response to Swift v. Tyson. Question in Erie was should Swift be overruled. In Erie, no such thing as general fed common law. Erie came from need to overrule unconstitutional practice, which infringed on state sovereignty. Erie talks about abuses, unequal law administration, forum shopping, but it’s not the touchstone. Principal behind Erie is protection of state sovereignty. Twin aims are more corollaries. 
e. What is the core question of Erie?  Is the fed law valid? 
f. What does Erie want to find?  Is fed government overstepping constitutional bounds?
XI. Fed statute v. FRCP
a. Fed statute – Is it rationally classifiable as procedural?
i. Fed statute inquiry is much more generous. Even if classifiable as substantive also, it’s ok.
b. FRCP – Does it really govern procedure and doesn’t enlarge, abridge, modify state substantive law?
i. FRCP really governs means and methods of litigation. Look at way FRCP affects substantive law.
c. Shady Grove  Fed statute / FRCP similarities and differences
i. Scalia: May determine validity of FRCP by looking at text on its face.
ii. Stevens: Have to see how it applies
iii. Both: Strong presumption of validity of FRCP
iv. Stevens: How often will a FRCP that really governs procedure abridge, modify, enlarge state law? Rarely.
v. So the 2 inquiries are approximating each other.
vi. What we really want to find is that the rule is not really procedural.
vii. Stevens – to find FRCP valid, look at text and look at way it is applied. As applied does the FRCP abridge, enlarge, modify?
viii. Under Scalia and Stevens, not that FRCP analysis is as generous as fed stat analysis. But in practice they’re approximated.
d. What does it mean for a FRCP to abridge, enlarge modify? When it alters the claim or remedy, not when it alters the means of methods of litigation (Hanna).
XII. Track 3: Fed judge made law
a. Guaranty Trust v. York: In USDC 1332, York  Guaranty Trust for breach of fiduciary duty. Guaranty filed motion for summary judgment, no such duty existed. USDC grants motion because no duty under state law. Ct of Appeals reverses because duty under fed law and remands. Now fed ct can apply doctrine of laches (fed std) – discretion to decide if timely filed.
i. Question before SCOTUS – Should ct apply st SOL of fed doctrine of laches?
ii. 1. What is the issue? – Was the case timely filed?
2. Fed std – laches.
3. State std – SOL.
4. Is there a conflict? – Yes. Under state std, would have expired. Under fed std, discretion, so maybe not expired.
5. Is fed law valid? Does it significantly affect the result of litigation?
iii. Majority – How doctrine operates within system. Realistic assessment, not labels of substantive and procedural.
iv. Claim is state created claim. It’s an accident filed in fed ct, could be in state court. But because diversity jx, fed ct is acting as another st court so can’t be different result.
v. When P is deciding fed or st ct, will know at outset if going to fed ct, may have a claim. But in st ct, but won’t have claim. Big difference. 
vi. Consequence so intimately affecting recovery
vii. Court doesn’t talk about it, but should first ask is it procedural then does it significantly affect the result of litigation?
viii. Frankfurter (majority) saying don’t let the labels of substantive and procedural be dispositive. Have to see how they operate.
ix. Art I and III allow judges to make fed judge made law.
b. Byrd v. Blue Ridge
i. Question: Was the issue of statutory employee to be decided by judge or jury?
ii. Ct picked fed std. The test becomes more of balancing test.
iii. First ask, is it procedural? 
iv. Then, is it outcome-determinative at the outset of the litigation? Is it outcome determinative at the forum shopping stage?
v. If yes, then not valid unless significant fed policy at stake.
1. In Byrd, if going to judge or jury is not outcome determinative.
2. But in Guaranty, if laches or SOL, yes it is outcome determinative. 
c. Hanna (Pt. II)
i. Touchstone of Erie: Protection of state sovereignty 
1. Twin aims (discourage forum shopping and encourage equal admin of law) are just corollaries.
2. Outcome determination was never meant to be talisman of Erie. 
d. Gasperini v. Center for Humanities: In USDC 1332, Gasperini  Center for Humanities for breach of contract. CfH files motion for new trial under Rule 59. Gasperini, journalist, gives transparencies to CFH. CFH loses the photos. Jury returned verdict for Gasperini for $450k. USDC denied motion and verdict stands. Ct of Appeals reversed, finding USDC didn’t apply NY industry standard properly. It was excessive. Remanded for USDC to retry. The verdict deviates materially from what would be reasonable compensation. 
i. Gasperini appeals to SCOTUS. Question – whether fed std or state std should be applied to determine if verdict was excessive.
ii. 1. What is the issue? – Was the award excessive?
iii. 2. Fed std – shocks the conscience.
State std – deviates materially from rbl compensation
In theory, both stds would provide an answer if award was excessive.
iv. 3. Is there a conflict? – Seems that fed std is more generous than state. Fed std very deferential to jury. State std not deferential to jury. Looking at legis history.
v. 4. Is fed law valid?
1. (1) Is “shocks the conscience” fed std procedural?
a. Means the verdict is against the weight of the evidence
b. Verdict is unreasonable against the evidence.
c. Evidence is procedural, so this std is arguably procedural.
d. But it affects the amount of damages recoverable. Is this relevant to Erie? No, because not affect elements of claim or state right.
2. (2) Is it outcome determinative at the outset?
a. No. When decided fed/st ct, P can’t predict how jury decides. 
vi. Ginsburg
1. Rule was adopted in 1986 by NY to cap the damages. Objective of rule was to cap but how it functions is not substantive.
2. Fed rule is not examined.
3. State law is between procedural and substantive.
4. No conflict between fed and st std. Trial ct will apply deviates materially std to determine if excessive – crucial to state system. Ct of Appeals will use abuse of discretion std – crucial to fed system. Both can co-exist.
vii. Scalia
1. Ct made Erie mistake. Majority thought variation in the outcome. That’s not important.

Joinder
I. Joinder philosophy and theory: Efficiency and fairness
a. While claims are independent and not arising out of the same event, join them for fairness and efficiency.
b. But still need SMJ, PJ, proper venue of each claim.

	
	Joinder of Claims
	Joinder of Parties

	Permissive
	13(b) Permissive Counterclaim
13(g) Crossclaim
18(a) May join as many claims
18(b) Joinder of contingent claims
	14(a) Def joining 3rd party – Impleader 
14(b) P joining 3rd party – Impleader 
20 Permissive joinder of parties
23 Class action
24(a) Permissive Intervention

	Misc. / Both
	
	13(h) Rules 19 & 20 govern addition of parties to counter/cross claims
22 Interpleader

	Required
	13(a) Compulsory Counterclaim
	19 Required Joinder of Parties
24(b) Required Intervention



JOINDER OF CLAIMS
II. Rule 18 Joinder of Claims
a. (a) A party asserting a claim, counterclaim, cross-claim, or 3rd party claim, may join, as indep or alternative claims, as many claims as it has against an opposing party.
b. (b) A party may join 2 claims even though 1 of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties’ relative substantive rights. In particular, a P may state a claim for money and a claim to set aside a conveyance that is fraudulent as to that P, without first obtaining judgment for the money. 

III. Rule 13(a)(b) Counterclaims 
a. Rule 13(a) – Compulsory Counterclaims
i. Waiver is not in the text of the rule. But if you don’t file, then counterclaim is waived.
ii. (1) A pleading must state as a counterclaim any claim that, at the time of its service, the pleader has against an opposing party if the claim
iii. (A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim
1. Jerris Leonard case: This means logically related – substantial overlap of facts or law.
a. Facts: #1: US  MS/CCC. MS/CCC doesn’t take settlement offer per Leonard, then loses. #2: Leonard  MS/CCC for attorney fees. MS/CCC doesn’t show up so default judgment. #3: MS/CCC  Leonard for legal malpractice.
b. Leonard says #3 is a compulsory counterclaim in #2. Because not filed, it was waived.
c. MS/CCC says defaulted in #2. Never filed an answer. 13(a) only governs pleadings.
i. Advisory Committee says can’t do this. Otherwise party would just not show up and file a new suit if didn’t like the judge or ct. Frustrates purpose of preventing multiplicity of claims. 
d. Ct says it is compulsory counterclaims because arises from same transc. Both arise from Case #1. Attorney fees and legal malpractice are logically related.
i. Here, legal malpractice is a defense to attorney fees. But the 2 claims don’t have to arise at same time. There just be substantial overlap of facts or law.
2. Hart v. Clayton-Parker: 
a. Facts: Hart doesn’t pay CC. CC hires C-P to collect debt. Hart  C-P for abusive debt collection practice. Hart  C-P counterclaim that P defaulted on payments owed. Hart files motion to dismiss for lack of SMJ.
b. Breach of k is st law claim.
c. Seems to be a compulsory counter bc logically related and sign overlap of facts. But ct says not related (no 13(a)), so no supp jx (no 1367(a)). 
3. Other cts: 1367(a) CNOF not as strict as 13(a). So can meet supp jx, but not 13(a) compulsory.
a. If 13(a), auto satisfy 1367(a) CNOF. 
iv. (B) doesn’t require adding another party over whom the court cannot acquire jx
v. (2) Exceptions. Pleader need not state the claim if
vi. (A) When action was commenced, the claim was the subject of another pending action
vii. (B) Opposing party sued on its claim by attachment or other process that didn’t establish PJ over the pleader on that claim, and pleader doesn’t assert any counterclaim under this rule.
b. Rule 13(b) – Permissive Counterclaim. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory. 
i. Burlington Northern Railroad v. Strong: #1: Strong  Burlington for personal injury, jury verdict for $75k. Burlington files motion to set off $11k. Motion denied because need to reopen discovery. #2: Burlington  Strong for $11k per ct suggestion. Strong says this is barred because should have filed #1. Ct finds claim is not barred because it was a permissive counterclaim.
1. Trial court says set off claim in #2 is not logically related to FELA claim in #1.
a. Claim #1 is from personal injuries. Claim #2 is from sickness provision from union contract.
2. But could argue that the FELA claim caused the set off claim. All arose from the accident, so significant overlap of facts or law. 
3. But because of Rule 1, need to read in way that comports with due process. Even though claims are related, ct is saying won’t be fair to Burlington because told by #1 ct to bring #2. 
4. But there is still a maturity exception – strongest argument. Claim for setoff didn’t exist until judgment rendered in #1.
c. Since still need to analyze SMJ, PJ, venue: Venue is never a problem for counterclaims because P chose venue.
d. 1367(a) CNOF can attach D’s counterclaim to P’s claim. P’s claim would be anchor claim.

IV. Rule 13(g) – Crossclaim. A pleading may state as a crossclaim any claim by 1 party against a co-party if the claim arises out the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim tha the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant. 
a. P  D1 and D2. D1  D2. D1 and D2 are co-parties, litigation. D1 may assert a cross claim against D2 if it arises out of same transaction or occurrence as P  D1 claim.
b. Counterclaims are between opposing parties. Crossclaims are between co-parties.
c. When litigation started, they were on same side as co-parties. Now they are opposing parties.
i. So now D2 can file a counterclaim against D1. If this counterclaim satisfies the req of 13(a), D2 has to file because compulsory.

JOINDER OF PARTIES
V. §1367(b) If 1332 anchor claim, district courts will not have supp jx over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24, or over claims by persons proposed to be joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under Rule 24, when exercising supplemental jx over such claims would be inconsistent with the jurisdictional requirements of §1332.
a. Codifies Kroger case – P trying to circumvent.
b. All about what PLAINTIFFS are doing because plaintiffs chose.

VI. JOINDER BY P AND D
a. Rule 20 Permissive Joinder of Parties
i. (1) Plaintiffs. Persons may join in 1 action as plaintiffs if:
1. (A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence or series of transactions or occurrences; and
2. (B) any question of law or fact common to all plaintiffs will arise in the action
a. Higher std than 13(a) compulsory counterclaim
ii. (2) Defendants. Persons may be joined in 1 action as defs if:
1. (A)(B) same as (1)
iii. Exxon Mobil v. Allapatth: Fed ct exercising diversity jx has supp jx over claims that don’t meet AIC requirement, provided that there’s at least 1 claim that does meet all 1332 req.
1. #1 In PR USDC 1332, Daughter  Sunkist for SL / product liability
                                         Mother  Sunkist for IIED
                                           Father  Sunkist for medical expenses
All state law claims, but they are diverse. No indication of problem with complete diversity. But trial court dismisses because no claim meets AIC requirement. Ct of Appeals reverses, finding daughter met AIC but others don’t, dismisses parents’ 2 claims. Mother and father appeal before SCOTUS.
2. 3 state law claims joined under Rule 20. Source of the claims is the daughter cutting finger on tuna can. 
a. Plaintiffs may join because right to relief severally and arise out of same occurrence of daughter’s injury. 
b. Facts surrounding the injury are common to all plaintiffs. 
3. Need an anchor claim that satisfies complete diversity + AIC because need IBJ to see if can exercise supp jx 
a. 1367(a): IBJ/anchor is Daughter’s bc complete diversity + AIC. CNOF because all stem from same event.
i. Seems like 1367 CNOF and Rule 20 transaction / occurrence analysis are intertwined.
ii. Is the standard the same? Depends on the court.
b. 1367(b): No supp jx over claims by P against persons made parties under Rule 20
i. But only 1 def here. P’s were joined under Rule 20. So no problem.
4. #2: Exxon Dealers  Exxon for fraud
Under scheme, Exxon overcharged. State law claim.
5. Plaintiffs are joined under Rule 23. Ok because Rule 23 is not even in 1367(b).
6. Where does Exxon go in 1367?
a. Before 1367(a) because (a) asks if there is original jx to proceed. Exxon says if there is contamination, incomplete diversity destroys original jx with respect to all claims (indivisibility theory).
i. Contamination theory – case dismissed because incomplete diversity destroys original jx with respect to all claims, so there is nothing to which supp jx can adhere.
ii. Indivisibility theory – all claims in complaint must fall or stand as single indivisible civil action
b. Ct has to dismiss. If not, there is contamination because lack of 1332 complete requirements.

VII. Rule 19 – Required Joinder of Parties
a. (a) Persons required to be joined if feasible
i. (1) Required Party. A person who is subject to service of process and whose joinder will not deprive the ct of SMJ must be joined as a party if:
ii. 19(a)(1) determines if a party is required.
iii. (A) in that person’s absence, the ct cannot accord complete relief among existing parties; or
1. Assessed with reference to the parties in the litigation. What is P seeking?
iv. Complete relief is read very narrowly because P’s choice in structure of litigation.
a. Legally speaking about the party, not about practicality (such as insolvency).
b. Situation where can’t accord complete relief: If seeking an injunction where party has to perform is not in litigation because judgment is not binding on a non-party.
2. (B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may:
a. (i) as a practical matter impair or impede person’s ability to protect the interest; or
i. Must be a substantial legal interest, not hypothetical or theoretical
ii. While an absent party is not bought by judgment made in absence, there can be an effect. 
b. (ii) leave an existing party subject to substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.
i. Are they adverse claimants (like Rule 24 interpleader), or is it mutually exclusive?
v. (2) Joinder by Court Order. If a person has not been joined as required, the ct must order the person to be made a party. A person who refused to join as a plaintiff may be made either a def, or in a proper case, an involuntary plaintiff.
vi. (3) Venue. If joined party objects to venue and joinder would make venue improper, ct must dismiss the party.
b. (b) When joinder is not feasible. If a person who is required to be joined if feasible can’t be joined, ct must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. Factors to be consider include:
i. If action can’t proceed without the party, then party is indispensable.
ii. (1) extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties;
iii. (2) extent to which any prejudice could be lessened or avoided by:
1. (A) protective provisions in the judgment
2. (B) shaping the relief, or
3. (C) other measures
iv. (3) whether a judgment rendered in person’s absence would be adequate; and
v. (4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder
vi. 19(b) lists non-exhaustive factors – balance of factors, due process. Ct will lean toward proceeding, not dismissing.
c. How does it work:
i. Def can file 12(b)(7) motion to dismiss for failure to join required party. 
ii. If ct has SMJ, PJ, proper venue, then ct will order to join the party. If don’t join the party, the case will be dismissed.
iii. Rule 12(h)(2) – 12(b)(7) must be raised at trial
d. Temple v. Synthes
i. Rule: Joint tortfeasors are not required parties.
e. Maldonado-Vinas v. National Western Life Co.:
i. Facts: 2 annuities – 1: H is bene, 2: Francisco is co-owner + bene, but didn’t sign. H dies. W + sons sue ins co because agent not licensed for 1st annuity, F didn’t sign 2nd annuity, and money had to be approved for annuity by W since marital property. Ins co files 12(b)(7) saying F should be joined. Ct finds F not required under 19(a).
ii. Complete relief is possible.
iii. If ins co found liable because negligence and fraud, will have to pay Ps. But this judgment is not binding on F. It may even help with F files suit later against ins co.
iv. Additionally, conflicting adjudications, not inconsistent obligations – so no double or inconsistent liabilities. 
1. 2 different theories of liability – ins co can be liable under both.
2. Ps want premiums, F wants benefits. They’re not mutually exclusive.
f. Provident Tradesmens Bank v. Patterson
i. #1 In USDC 1332, Provident  Cionci’s estate. Settles for $50k.
#4
In USDC 1332, Provident (PA)  Lumber (liability ins)
                  Smith’s estate (PA)       Cionci’s estate
                                 Harris (PA)
Smith’s estate and Harris Rule 20 joined. But Dutcher, owner of car, is not party to litigation. Dutcher wants to testify that Cionci, driver of car, didn’t have permission to drive his car. PA law - Dutcher can’t testify re: Smith’s or Cionci’s estate (dead) but can re: Harris. 
ii. Trial ct judgment for Ps.
iii. Ct of Appeals reverses. Case should have been dismissed.
1. Since Dutcher can’t be joined as def without destroying diversity jx, action must be dismissed. But seems like raising a defesne for def.
iv. SCOTUS says Ct of App was wrong because didn’t do Rule 19 analysis.
1. Assumes Dutcher is a required party under 19(a). Interest is not affected by 19(b).
a. But 19(a) and (b) have similar analysis. Assumption that under 19(a) D is required party is wrong. Analysis should have stopped at 19(a) because not required party.
2. Ct reorganizes 19(b) in 3 interests: P’s, def’s, absentee’s, judicial system  due process.
a. Absentee: D was testifying. Didn’t seem to have interest in joining.
i. As a practical matter, will D’s interest be impaired or impeded if not joined? No. He won’t be bound by judgment, so he can re-litigate the permission issue in a different case. There’s no effect because not mutually exclusive. This case is a precondition to the possibility of case Ps  D. 
ii. If D gave permission and D liable, Lumber had to pay off. If in excess, D can re-litigate permission issue and set off because liability insurance v. damages insurance. Lumber is liability insurer. 
b. Judicial system: Trial has already passed. Money and time already spent.
3. Procedural posture matters – different under USDC and appellate.
a. Because now deciding if D is indispensable after the trial. Def should have filed 12(b)(7) during the trial to join D.
VIII. JOINDER BY P ONLY
a. Rule 14 Impleader – (b) P may join 3rd party if this rule would allow a def to do so.

IX. JOINDER BY D
a. Rule 14 – Impleader 
i. (a) When def party may bring in a 3rd party def
1. (1) Def party may as 3rd party P serve summons and complaint on a non-party who is or may be liable to it for all or part of claim against it.
2. Must be indemnity claim 
a. Rule 13(g) is about parties. Rule 14 is non parties.
ii. Ct has discretion even if all req of Rule 14 met.
iii. How does it work
1. Serve with summons and complaint
2. File motion to get permission fr ct to join
iv. Wallkill 5 Assoc. v. Tectonic
1. Facts: Walkill owns land. Tectonic did test on land. Walkill hires Poppe to develop land, but land issues and can’t develop. Walkill sues Tectonic for breach of K. Tectonic says not liable and wants to bring in Poppe as 3rd party def.
2. Ct says not Rule 14 joinder because Tectonic is using a defense.
a. “I didn’t do it. It was someone else.”
3. Walkill wouldn’t have bought land if proper report. Tectonic also damages because rep is ruined, but thinks that really it’s Poppe who ruined land. What can Tectonic do?
a. 13(a) counterclaim against Walkill for damaging rep and business.
b. Rule 13(h) and 20 to join Poppe. 
v. Guaranteed Systems v. American National Can: If it’s a listed 1367(b) joinder situation, it’s not always a problem. Still need a 1332 violation. 
1. In USDC 1332, GS (NC)  ANC (DE) for breach of k – didn’t pay.
                                          negligence per Rule 13(a)
GS (NC)  Hydrovac (NC) – impleads via Rule 14(b)
2. GS – If I am found liable for counterclaim filed against me, Hydrovac is liable for some or all. So joinder is fine. 
3. Is there an IBJ GS  Hydrovac? No because no complete diversity.
4. So does ct have supp jx? Does 1367(b) cause a problem here?
a. If joinder situation falls under 1367(b), it’s not always a problem.
b. Need both joinder situation + 1332 violation. 
5. Kroger – 1332 really means complete diversity when pot for evasion. Is there a potential for evasion here?
a. No because 14(b) joinder is joinder in def. This is a claim in defense.
b. Before 1367(b) and under Kroger, this would have been fine. But because 1367(b) was written, this is not ok since it falls under joinder problem situation listed in 1367(b).
c. But didn’t 1367(b) codify Kroger? Yes. Grossi thinks ct was wrong.

b. Rule 13(h) –  Rule 19 and 20 govern the addition of a person as a party to a counter or crossclaim.
i. Rule 19 – Required Joinder of Parties
ii. Rule 20 – Permissive Joinder of Parties 
iii. Rule: Joinder analysis – Treat def as P when counter, only in this – hypothetical step. But for jx analysis – still treat def as def. 
iv. Schoot v. U.S.
1. Schoot  US for taxes erroneously assessed or collection.
              Rule 13(a) – taxes are due – counter claim
US – Adds Vorbau – Rule 13(h) + Rule 20(a)(2)
Vorbau files Rule 12(b)(2) – lack of PJ, 12b3 – improper venue, Rule 12 for improper joinder. All denied.
2. Rule 12 motion for lack of joinder. Rule 12 has a list of motions, but they’re not exhaustive. So can filed a motion under Rule 12 that’s not on the list. 
a. Vorbau attacking use of Rule 13(h).
3. How to assess if Rule 13(h) is proper?
a. Consider Schoot and Vorbau. But Schoot is the plaintiff and Vorbau is the def. Treat US as the plaintiff and do the analysis – if the US were the plaintiff, could US join Schoot and Vorbau as defendants? Under Rule 20(a)(2), yes. So Rule 13(h) joinder is property. 
i. Rule 20(a)(2) – alternative or jointly + arises out of the same transaction and occurrence or series of transactions and occurrences + any question of law or fact common
b. But only here can we treat a def as a plaintiff in a counter claim.
i. Otherwise P is always P. Def is always def. Only during 13(h) analysis can do this to take perspective of def and treat def as plaintiff just for joinder analysis. Hypothetical step.
v. Hartford Steam Boiler v. Quantam Chemical
1. Hartford (policy covering accidents)  Quantam for declaratory judgment – declaring Hartford policy doesn’t cover
                                                                  Rule 13(a)
Quantam adds property insurer under Rule 13(h) + Rule 20(a)
2. Is this joinder proper? Hypothetically, if Quantum were the plaintiff, can Quantum join Hartford and property insurer? Use Rule 20(a) analysis. So yes.
3. Does the ct have jx over Quantum’s claim over property insurer?
a. Quantum and property insurer are from same state. Hartford from different state.
b. Need an anchor claim. #1 declaratory judgment and #2 13(a) are anchor claims.
c. #3 claim adding property insurer must share CNOF with #1 and #2 and not cause problem with 1367(b).
d. Why does fed ct have supp jx over claim #3?
i. Quantum is a defendant, not a plaintiff.
ii. 1367(b) is only about what plaintiffs do.
iii. 1367(a) is satisfied because CNOF. 

X. Rule 24 – Intervention
a. (a) Intervention of right. On timely motion, ct must permit anyone to intervene who
i. “Timely motion” = when found out about the action
ii. (1) given unconditional right to intervene by fed statute, or
iii. (2) claims an interest relating to the property or transaction that is the subj of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest
1. Intervenor’s interest in transaction is subject of action – must be direct, substantial, and legally protectable
2. If share same goal/object in litigation, then adequacy of rep is presumed. It may be rebutted by party seeking to intervene because burden of proof changes.
a. Must demonstrate collusion, nonfeasance, incompetence of named party, adversity of interest
b.  (b)(1) Permissive intervention – Ct may permit anyone to intervene who
i. Can’t inject a collateral issue
ii. (A) is given conditions right to intervene by fed statute, or
iii. (B) has a claim or defense that shares with the main action a common question of law or fact
c.  (b)(3) Discretion. In exercising discretion, ct must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.
i. Factors to consider are the same in 24(a)(2)
d. (c) Procedure for intervention
i. Motion. But ct must give permission for either type of intervention.
ii. Motion must be accompanied with pleading. 
iii. Similar to procedure under Rule 14 impleader. 
e. Great Atlantic v. East Hampton
i. GA wants to build Superstore. Unhappy with town’s Superstore Law. Wants declaratory judgment that the law is unconstitutional. Environmental group is seeking to intervene. It was involved in the passing of the law.
In E.D. NY USDC, GA  The Town for declaratory judgment that Superstore Law is unconstitutional.
                                      The Group via Rule 24(a)(2) or 24(b) – denied 
ii. 1. File a timely motion. – Here, no problem.
iii. 2. Intervenor’s interest in the transaction is the subj of the action
1. Members of group have interest because interest in protecting quality of the area of town
a. More impt than being involved in the legis process
2. Cts read expansively. If intervention flounders, it flounders on the other requirements.
iv. 3. Action may impair or impede ability to protect their interest
1. Why would interest of group be impaired or impeded if not allowed to intervene?
2. They live there. Their personal interests would be impaired or intervened.
3. Cts read this generously.
v. 4. Unless interest is adequately represented by existing party
1. Group says should be allowed to intervene because will be able to better argue because all environmental focus. Ct says this is speculation. 
2. Group says Town might settle and Group may not like that. Ct says also speculation.
3. Too many litigation strategies. So intervention would no longer be treated as interference with litigation structure. Everyone would interfere.
4. How did Group seek to intervene? Filed motion to intervene, proposed answer, proposed memorandum of law in support of proposed motion to dismiss
a. Showed that the Group’s and Town’s memos / arguments were the same
vi. Permissive intervention under 24(b) – Why does ct deny?
1. Joining the Group to litigation would inject a collateral issue
f. Mattel v. Bryant: Intervention destroys diversity if intervening party is indispensable.
i. 1332, Mattel (DE, CA)  Bryant (MD) for breach of k
                                         MGA (CA) via Rule 24
Mattel sued former employee Bryant in CA st ct for breach of k re: Bryant’s creation of Bratz dolls. MGA, manufacturer of Bratz dolls, intervened as def via Rule 24.
ii. Original claim would work as the anchor claim. 
iii. But now MGA (CA) is intervening. Mattel argues that MGA intervening would destroy diversity. 
iv. Here, MGA is not indispensable because can resolve breach of k without MGA.
1. When is a party indispensable?
a. When should have been joined as an original party
b. Indispensable when ct cannot accord complete relief to existing parties without the absent party 
2. Concept behind this? Mechanics?
a. If MGA was a party that was necessary for result of case, Mattel had obligation to sue at outset. Mattel had to sue both MGA and Bryant.
b. Did P sue Bryant to be able to sue in fed ct? Circumvent / evasion problem like Kroger?
c. When does party have obligation to sue? When needing to in order to get complete relief.
v. If looking at the text of 1367(b), this precise joinder situation is not mentioned because it’s def not plaintiff. But as soon as MGA becomes party to litigation, it does pose a problem.
vi. Rule: Every time party seeks to intervene under Rule 24 it is a joinder problem situation under 1367(b) because party enters as def and answering a claim. But even if it is a joinder problematic situation, there still is second requirement – is it inconsistent with jurisdictional req of 1332?
vii. [bookmark: _GoBack]1367(b) lists problematic joinder scenarios.
1. Here, seeking to intervene as def under Rule 24. But every time seeking to intervene as def under 24, implicit in it hat P has filed claim against def. 
2. So every time seeking to intervene under Rule 24 either as plaintiff or def, it is a situation in 1367(b). But still need to see if it violates jx req of 1332.
XI. Interpleader: Rule interpleader (Rule 22) and statutory interpleader (§1335)
a. Have to satisfy ONE of the menus.
	
	Statutory Interpleader
	Rule Interpleader

	SMJ
	1335: minimal diversity (at least 2 claimants diverse from one another – vertical not horizontal diversity), AIC $500
	Normal rules

	Venue
	1397: district in which any claimant resides 
	Normal rules

	PJ
	2361: in any district, Rule 4(k)(1)(C)
	Normal rules

	Deposit of stake with ct
	1335: must deposit stake or bond with ct
	Optional

	Enjoining other proceedings
	2361: cts may enjoin all other suits against stake
	Cts may enjoin all other suits against stake



b. Geler v. National Westminster Bank
i. Benjamin had CD at Bank. Wife Susana maybe was a joint depositor. Funds payable to Gelers upon depositor’s death. Susana withdrew funds then returned. Susana died. Gelers sued Bank for funds. Susana’s admin said would intervene in Gelers’ action once admin formally appointed, but didn’t and filed separate action against Bank. Bank filed interpleader.
ii. Gelers and Susana’s admin are adverse claimants to same property. May expose Bank to double litigation.
iii. Interplead – Gelers and Susana’s admin litigate between each other and who ever wins gets the money
iv. 2 ways of interpleading: Rule 22 – rule interpleader OR §1335 – statutory interpleader  would apply 1397 and 2361
1. Pick 1 or other and satisfy in the menu.
v. Bank files motion to enjoin pending state proceedings.
vi. 2361 – If fed ct proceeding interpleader may enjoin st ct action if same
1. Because would really frustrate interpleader
2. Only part of 1335 menu
a. Here in Geler case, it’s Rule 22 not 1335.
vii. Ct says but similar statute. Anti-Injunction Act. Can use when proceeding under Rule 22
1. Can’t enjoin st ct proceedings UNLESS 3 exceptions
2. 1. Expressly authorized by act of Congress
3. 2. Where necessary in aid of jx
a. Can do what 2361 would allow me to
4. 3. Where necessary to protect or effectuate judgments
viii. Even if we have power to do so, requirements for injunctions must be satisfied
ix. Irreparable harm if st court doesn’t do it. Then will order P to stop.

XII. Rule 23 – Class Action
a. (a) Prerequisites. Must satisfy all.
i. (1) Numerosity
1. So numerous that joinder of all members impracticable
2. No set min or max because depends on situation
ii. (2) Commonality
1. Question of law or fact common to class
iii. (3) Typicality
1. Claims or defenses of rep parties are typical of the class
2. Claims or defense are similar and don’t present significantly different issues
iv. (4) Adequacy of representation 
1. Representative parties (not counsel) will fairly and adequately protect interests of the class. 
2. Adequately represent absent members
3. So must have knowledge of the case and incentive to litigate
v. Really 1 idea – sharing common question of law or fact that makes sense to try them together
1. If requirements are really the same, why are they there? Cts look deeper to find differences and raises threshold to certify the class.
vi. Cts came up with another requirement, not in the rule. Class must be ascertainable.
1. Class must be identifiable through objective criteria. 
2. Advisory Committee didn’t want this, but cts still requiring.
b. (b) Types of class actions. Must satisfy 1.
i. (1) Prosecuting sep actions by or against indiv class members would create risk of
1. (A) inconsistent or varying adjudications with respect to indiv class members that would establish incompatible stds of conduct for the party opposing the class, or
2. (B) limited funds cases – adjudications with respect to indiv class members that, as a practical matter, would be dispositive of the interests of the other members not parties to the indiv adjudications or would substantially impair or impede ability to protect their interests
a. Without class action, indiv suits would prejudice def or plaintiffs. Maybe won’t amount to anything themselves, but can amount to relief as a whole. 
ii. (2) Party opposing the class has acted for refused to act on grounds that apply generally to the class, so that the final injunctive relief / declaratory relief is appropriate respecting the class as a whole
1. Equitable relief – Injunction or declaratory relief is appropriate as a whole.
iii.  (3) Court finds the questions of law or fact common the class predominate over any questions affecting only indvi members, and that a class action is superior to other avail methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these findings include: 
1. Damages classes
a. Predominance – showing that questions common to class predominate in favor of the class
b. Superior – CA is better than any other way of litigating
2. (A) class members’ interests in indiv controlling the prosecution or def of separate actions
3. (B) extent and nature of any litigation concerning the controversy already begun by or against class members
4. (C) desirability or undesirability of concentrating the litigation of the claims in the particular forum
5. (D) likely difficulties in managing a class action
c. (c) Certification order
i. (1) Certification order
1. (A) Time to Issue. At an early practicable time after a person sues or is sued as a class rep, ct must determine by order whether to certify the action as a class action. 
2. (B) Defining the Class; Appoint Class Counsel. An order that certifies a class action must define the class and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).
3. (C) Altering or Amending the Order. An order that grants or denies class certification may be altered or amended before final judgment.
ii. (2) Notice
1. (A) For (b)(1) and (b)(2) classes. Mandatory classes. Ct may or may not give notice of pending action.
a. Members don’t have option to opt out.
2. (B) For (b)(3) classes. Ct must give notice to absent member. Members have option to opt out. 
a. Opting out idea is because judgment would be binding on you even absent. 
d. (e) Settlement, Voluntary Dismissal, or Compromise. Only with court’s approval. 
e. (f) Parties may immediately appeal certification or denial of certification.
f. (g) Class Counsel. Unless statute provides otherwise, ct that certifies a class must appoint class counsel.
g. Erie issue – if satisfy as class under Rule 23 but not under state, will proceed as class because fed > state. 
h. Wal-Mart Stores v. Dukes
i. In USDC, P1, P2, P3…  Wal-Mart for Title VII
3 P’s claim discriminated against because of sex in pay and promotion decisions. Didn’t have to plead intent. P’s claim is Wal-Mart had a policy as applied that had a disparate impact (Title VII). Title VII is for intention to discriminate and having disparate impact. This case is about disparate impact.
vi. Trial ct grants certification. May proceed under (b)(2). Ps want injunctive relief, back pay, punitive damages.
vii. Ct of App agrees. 
1. Common question is whether Wal-Mart’s female employees nationwide were subjected to a single set of corporate policies (not merely a number of indep discriminatory acts) that may have worked to unlawfully discriminate against them in violation of Title VII.
2. Typical because Ps claims sufficiently typical of class as whole. Adequate rep.
3. Also (b)(2) works because back pay claims don’t predominate over requests for declaratory or injunctive relief.
viii. SCOTUS reverses.
1. Class action is an exception to the usual rule that litigation is conducted by and on behalf of the indiv named parties only. So it is hard to satisfy. Rule 23(a) 4 requirements have to be taken very seriously to make sure due process isn’t violated for absent parties. These requirements are safeguards. 
ix. Issue 1: Crux of the case is commonality.
1. What is commonality? What does common question of law or fact mean?
a. Scalia: Common questions are those that can generate common answers.
i. Look at difference between class members. If there are differences, there will not be common answers.
ii. Common contention of such a nature that is capable of class-wide resolution. Determination of its truth or falsity will resolve an issue that is central to the validity of each one of the claims in one stroke. 
iii. Commonality requires P demonstrate class members have suffered the same injury. Doesn’t merely mean they have all suffered a violating of the same provision of law.
iv. Why no commonality here? Because multiple managers making all different promotion and pay decisions.
b. Ginsburg (Dissent): Must be a dispute, either of fact or of law, the resolutions of which will advance the determination of class members’ claims
i. Word “questions” taken literally by majority. Questions mean disputed issues, not any literal question.
ii. Issues commonly disputed by the class
c. Is Scalia really looking for a common answer? Common answer to his question could be disfavored because of discriminatory policy.
x. Ct says evidence provided is not enough. But this is still in pleading stage.
1. Ps provided statistical evidence. Not enough because too many variables. Anecdotal evidence not enough because too few. Expert can’t say discrimination practice happened 5% or 95% of the time.
2. So, they want Ps to win their case before discovery.
a. Successful pleading of 23(a) and (b) necessitate probing into the merits of the case.
b. We do that for SMJ and PJ – but the analysis is very superficial.
c. But this is a joinder rule.
3. Ct wants significant evidence, rigorous analysis.
a. So even before discovery, pleading std is even higher than Twombly/Iqbal.
4. Grossi: Thinks this is wrong because pleading stage. Can’t demand evidence at pleading.
xi. Issue 2: Ps seeking declaratory AND damages under (b)(2)
1. So why not just (b)(2) class with no damages?
a. 23(a)(2) commonality is less demanding than (b)(3) predominance.
b. But using the same question though.
c. So some parties ask for (b)(2) rather than (b)(3) because (b)(3) is more expensive and more demanding.
d. (b)(1) and (b)(2) are why class actions exist.
2. (b)(2) injunctive relief is mandatory class. Absent parties can’t opt out and no notice required. Ct can decide if so, but not required in rule.
a. Because no right right to opt out and no notice, due process may be violated. So need to be careful
b. Damages may be part of (b)(2), but it must not predominate, per Advisory Committee.
c. Ps say this doesn’t predominate.
d. Scalia says this was just a strategic decision to structure litigation to get damages but not enough to be a (b)(3) class since that’s stricter.
3. In (b)(2), damages should be incidental.
a. Following direction from liability of def, corollary to injunctive relief
b. Shouldn’t require additional hearings to resolve disparate merits of indiv’s case, shouldn’t introduce new substantial legal merits of indiv’s case, shouldn’t introduce new substantial legal or factual issues nor entail complex indiv determinations
4. Ginsburg agrees it’s not (b)(2), but would certify as (b)(3).
5. Lemon ct (in notes) – can split certification / divided certification

Discovery
I. Discovery is an ongoing process. Need to start investigating facts from the beginning.
a. Even affects pleading because Rule 11 – Pleading must be signed. Signing is certifying that info in document is likely to be proved due to reasonable investigation.
b. Need to structure discovery by the claim because need evidence to support client’s claim. Additionally, add defense in discovery. 
c. Evidence is proof the relevant facts, the facts giving rise to the cause of action.
i. Don’t need evidence in complaint because don’t have it yet.
II. Discovery is again due process – fairness and efficiency. 
III. Discovery Timeline / Steps
a. 1. Informal discovery – process of fact-gathering before case is filed (or if def, when notified being sued)
b. 2. 26(f) discovery conference to create discovery plan
c. 3. 26(a)(1) initial disclosure 14 days after conference or otherwise agreed upon or by ct order
d. 4. Formal discovery begins via discovery tools. + 26(a)(2) expert disclosure due 90 days before trial. 26(a)(3) pre-trial disclosure due 30 days before trial.
e. 5. 26(e) obligation to supplement info provided as becomes available

IV. Rule 26 Duty to Disclose; General Provisions Governing Disclosure
a. (a) Required Disclosures
b. (1) Initial Disclosures.
i. (A) Except as exempted by 26(1)(B) or otherwise ordered by ct, a party must without awaiting discovery request, provide to other parties
1. (i) Name and, if known, address and tel number of each indiv likely to have that discoverable info – along with the subjects of that info – that the disclosing party may use to support its claims or defenses
2. (ii) Copy or description by category and location of all docs, ESI, and tangible things that the disclosing party has in its possession, custody, or control and may use to support its claims or defenses, 
3. (iii) Computation of damages claimed by disclosing party
a. AIC doesn’t have to be in pleading even for 1332 cases can just say exceeds minimum. But for discovery, need the amount.
4. (iv) Any insurance agreement under which insurance business may be liable for all or part of possible judgment
ii. (C) Time for Initial Disclosures. Party must make initial disclosures within 14 days after parties’ 26(f) conference, unless parties agree otherwise or ct order.
iii. (E) Party must make initial disclosures based on info then reasonably available to it. Party is not excused from making disclosures because it hasn’t fully investigated case or because challenging sufficiency of another party’s disclosures or because another party hasn’t made disclosures.
c. (2) Disclosure of Expert Testimony
i. (A) Party must disclose to the other parties the identity of any experts.
ii. (B) Unless parties agree otherwise or ct order, disclosure must be accompanied by a written report (prepared and signed by) if witness is one retained or specially retained to provide expert testimony or one whose duties as party’s employee regularly involve giving expert testimony
1. (i) complete statement of all opinions with basis and reasons for them
2. (ii) facts or data considered by the witness in forming them
3. (iii) any exhibit that will be used to summarize or support
4. (iv) witness’s qualifications, including list of publications in last 10 years
5. (v) list of all other cases testified as expert or by depo in last 4 years
6. (vi) statement of compensation
7. Purpose of this info is it may reduce need for depo and will provide expert’s qualification.
a. Might need to hire own expert to rebut
b. Very very rare – ct may hire own expert also
iii. (C) Unless otherwise parties agree or ct order, if witness not required to provide written report, disclosure must state
1. (i) subject matter on which witness is expected to present evidence 
2. (ii) summary of facts and opinions to which witness is expected to testify
iv. (D) Party must make these disclosures at the times and in sequence ct orders. Unless parties agree or ct order:
1. (i) At least 90 days before trial
2. (ii) if evidence is intended to solely rebut evidence on same subject matter identified by another party under 26(a)(2)(B) or (C), within 30 days after other party’s disclosure.
v. (E) Parties must supplement when required under 26(e).
d. (3) Pretrial Disclosures
i. (A) Party must provide and promptly file the following info about evidence that it may present at trial
1. Difference between pre-trial and initial disclosure: Pre-trial info and witnesses calling at trial. Initial is anyone who may have info.
2. (i) name, address and tel number of each witness – sep identifying party expects to present and those may present if needed
3. (ii) designation of those witnesses whose testimony party expects to present by depo and transcript of pertinent parts
4. (iii) identification of each doc or exhibit – sep identifying expect to offer and may offer if needed
ii. (b) Unless ct order, disclosures must be made at least 30 days before trial. Within 14 days after made, unless ct order, party may serve and promptly file objections. Objection not made is waived unless excused by ct for good cause.
e. (4) Unless ct order, all 26(a) disclosures must be in writing, signed, and served.
f. (b) Discover Scope and Limits
i. (1) Unless limited by ct order, scope of discovery: Parties may obtain any non-privileged, non-work product information that is relevant to any party’s claim or defense and proportional to the needs of the case.
1. Privilege is judicially recognized (i.e. attorney-client, spousal).
2. Relevant is “relevant to claim or defense.”
3. Proportional: list of non-exhaustive, not dispositive factors: “Importance of issues at stake in the action, AIC, parties’ relative access to relevant info, parties’ resources, importance of discovery in resolving the issues, and whether burden or expense of proposed discovery outweighs its benefit”
a. But this is just due process and not really necessary because of Rule 1.
4. “Need not be admissible in evidence to be discoverable”
a. Doesn’t matter if info will be admissible as long as not privileged, not work product, proportional, and relevant then it’s discoverable.
ii. (2) Limitations on Frequency and Extent
1. (A) By order, ct may limit scope or length and limit discovery tools.
2. (B) Specific limits on ESI. Party need not provide discovery of ESI from sources that the party identifies as not rbly accessible because of undue burden or cost.
a. 1.  A serves B request for ESI. 
b. 2. Info is not rbly accessible because undue burden or cost. B doesn’t respond.
c. 3. B files motion for protective order.
i. First, say info is not within scope (bc privileged or WP, not relevant, not proportional). Is there any alternative to get info (i.e. depo)?
ii. Then emphasize how much it will cost – number of hours to retrieve info, hours to analyze to make sure not privileged and not work product. 
1. Info has to be accessible. Will request mean millions of pages and require an expert to sort and analyze?
d. 4. A files motion to compel discovery. But must show good cause, considering limits of 26(b)(2)(C) that balance costs and potential benefits.
i. Factors: Specificity of discovery request, parties’ resources, quantity of info avail from other and more easily accessible sources, failure to produce relevant info that seems to have existed but no longer available, importance of info, etc.
ii. Advisory Committee – Not 2 different burdens on the parties. It’s all due process.
iii. What’s the difference though? The better B does on motion for protective order, the higher the burden on A regarding good cause.
e. 5. If good cause, ct may order discovery and specify conditions.
i. Only for ESI – Rule: Ct may shift all or some of cost to requesting party.
1. Exception to rule that requested party must pay.
f. Wood v. Cap One
i. Facts: Wood doesn’t pay CC bill. Cap One sends notice letter. Wood says Cap One + NCO (debt collector) unfair bus prac in violation of law. Wood asks for email search with keywords. But would have resulted in 1.7 mil docs and $5mil to process. Cap One and NCO file motion for protective order. Wood files motion to compel. 
ii. Ct says first, relevancy to claims and defenses. So identify claims and defenses.
1. Cap One defenses
a. Not a debt collector
b. Letter not misleading
c. P hasn’t suffered damages
2. NCO defense
a. Not involved in sending letter
3. Wood claim: Need info to link notice letter to a debt collector
iii. Assuming info is relevant, defs argue undue burden and cost. So Wood must argue good cause.
iv. Wood says this is a class action, just not certified yet.
v. Ct says looking at Zubulanke factors (really just proportionality), info could have been gotten via other cheaper methods like depos. Key is to balance all factors bc none are dispositive. 
1. Extent to which request is specifically tailored to discovery relevant info
2. Avail of such info from other sources
3. Total cost of production compared to AIC
4. Total cost of production compared to resources avail to each party
5. Relative ability of each party to control costs and its incentive to do so
6. Importance of the issues at stake in the litigation
7. Relative benefits to the parties of obtaining the info
vi. Cts are likely to invoke rule and limit discovery when faced with request for voluminous records of questionable relevance.
3. (C) On motion or on own, ct must limit if:
a. (i) Discovery is unrbly cumulative or duplicative, or can be obtained fr other source more convenient, less burdensome, less expensive
b. (ii) Party seeking discovery has had ample opportunity to obtain info by discovery in action 
c. (iii) Outside of 26(b)(1) scope
d. But these are just like the (b)(1) factors. 
g. (c) Protective Orders
i. Discovery is a process for the parties, not the ct. So if problem, 1st meet then if can’t agree and think you have grounds, can file motion.
ii. (1) A party or any person from whom discover is sought may move for protective order. The motion must include certification that movant has in good faith conferred or attempted to with other parties in effort to resolve without court action. Ct may, for good cause, issue order to protect party from annoyance, embarrassment, oppression, or undue burden or expensive, including 1+:
1. (A) forbidding disclosure or discovery
2. (B) specifying terms, including time and place or allocation of expenses, for disclosure or discovery
3. (C) prescribing discovery method other than one selected 
4. (D) limiting scope to certain matters
5. (E) designating person who may be present while discovery is conducted
6. (F) requiring that depo be sealed and opened only on ct order
7. (G) requiring that trade secret not be reveled or only in specified way
8. (H) requiring parties simultaneously file specified info in sealed envelopes to be opened as ct orders
iii. (2) If motion for protective order is wholly or partially denied, ct may order party provide discovery.
h.  (d) Timing and Sequence of Discovery
i. (1) Party may not seek discovery before 26(f) conference, or when authorized by these rules, parties agree, or ct order.
i. (e) Supplementing Disclosures and Responses
i. (1) Party who has made 26(a) disclosure, responded to an interrogatory, request for production, or request or admission must supplement or correct its disclosure or response:
1. (A) in timely manner if party learns that in some material respect it’s incomplete or incorrect, and if the info hasn’t been already made known through discovery process or in writing, or
2. (B) ct order
ii. (2) For expert witnesses with written reports, any additions or changes must be disclosed when 26(a)(3) pretrial disclosures are due.
j. (f) Conference of the Parties; Planning for Discovery
i. (1) Except for ct order, parties must confer as soon as practicable.
ii. (2) Parties must make or arrange for 26(a) disclosures, discuss any issues about preserving discoverable info, and create a discovery plan. Must submit to ct within 14 days after conference the written plan. 
iii. (3) Discovery plan must state parties’ views and proposals on
1. (A) what changes should be made in timing, form, or requirement for 26(a) disclosures, incl statement when initial disclosures were made or will be
2. (B) subjects on which discovery may be needed, when it will be completed, and whether discovery should be conducted in phases or limited to or focused on particular issues
3. (C) any issues about disclosure, discovery, or preservation of ESI
4. (D) any issues about privilege or work-product
5. (E) what changes should be made in limitations on discovery and if any limitations should be made
6. (F) any other orders that ct should issue under 26(c) (protective order or motion to compel)
iv. (4) If necessary, ct may by local rule:
1. (A) require conf to occur less than 21 before scheduling conf
2. (B) require discovery plan be filed less than 14 days after conf or excuse from submitting and allow oral report
k. (g) Signing Disclosures and Discovery Requests, Responses, and Objections
i. (1) Every disclosure and every discovery request/response/objection must be signed by at least 1 attorney of record. By signing, certifies to best of knowledge, info, and belief formed after rbl inquiry
1. (A) re: disclosure – complete and correct at time made
2. (B) re: discovery request/response/objection
a. (i) consistent with these rules
b. (ii) not interposed for any improper purpose such as harass, cause unnecessary delay, or needlessly incl cost of litigation
c. (iii) neither unrbl nor unduly burdensome or expensive, considering needs of the case, prior discovery, AIC, and impt of issues at stake in action
ii. (3) Sanction for Improper Cert. Ct must, on motion or own, impose approp sanction on signer, party on whose behalf signer was acting, or both. Sanction may order to pay rbl expenses incl atty fees. 
V. Discovery tools
a. Depositions (Rule 30 – Oral Depo, Rule 31 – Written Questions Depo)
i. Attorney may ask questions of an opposing party or witness (deponent).
ii. Deponent must answer spontaneously and under oath.
iii. Must be recorded. Typically, with court reporter.
iv. Usually at examining attorney’s office
v. Standard is discovery relevance.
vi. Written questions (written then read aloud for an answer) rarely used
b. Interrogatories (Rule 33)
i. Written request for info that may be served on an opposing party
ii. Must respond in writing and under oath
iii. Only for parties, unlike depos (which is parties and witnesses)
iv. Attorney can respond, unlike depos.
c. Request for production (Rule 34)
i. Must describe item to be produced or the property to which access demanded with rbl particularity. Test is common sense.
ii. May only be directed at a party
d. Request for admission (Rule 36)
i. Written device through which one party asks another to admit or deny truth of a specific matter relevant to the pending action between them. 
ii. Point is to narrow matters contested at trial. Can’t contest at trial.
iii. Served party must admit, deny, or explain why unable to (but can only be done after rbl inquiry). If only part is true, must specify and qualify.
iv. Limited to scope of discovery.
v. Failure to respond within 30 days = admission

Summary Judgment
I. Rule 56
a. (a) A party may move for SJ, identifying each claim or defense – or the part of each claim or defense – on which SJ is sought. Ct shall grant SJ if movant shows there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. Ct should state on the record the reasons for granting or denying.
i. Can be either party. Burden to identify is moving party – it’s for the ct and for opposing party since opposing party can bring evidence to rebut.
ii. Genuine dispute – one on which rbl minds can differ, so jury can find for either party
iii. Material – relevant to claim or defense
iv. Tests the evidentiary sufficiency of a claim (as opposed to 12(b)(6) which tests the legal sufficiency).
b. (b) Unless diff time set by local rule or by ct order, party may file at any time until 30 days after close of all discovery.
i. Technically, no initial deadline, so P could bring motion for SJ when serving def with complaint (when action begins).
c. (c) Procedures.
i. (1) Party must support assertion:
1. This is about burden of persuasion and burden of production.
ii. (2) Evidence doesn’t have to be admissible, but reducible to admissibility.
iii. (4) Affidavits or declaration used to support or oppose motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on matters.
1. 56(h) If made in bad faith or solely to delay, ct may order sanctions – rbl expenses, incl attorney’s fees if incurred as a result. 
d. But if motion is premature, (d) If nonmovant shows by affidavit or declaration that, for specified reasons, it can’t present fact essential to justify opposition, ct may:
i. (1) Defer considering the motion or deny it,
ii. (2) Allow time to obtain affidavits / decl or to take discovery, or
1. Considering due process factors i.e. time already spent in discovery, importance of issue, etc.
iii. (3) Issue any other approp order.
e. (e) If party fails to properly support assertion or fails to properly address another party’s assertion, ct may:
i. (1) Give opportunity to properly support or address
1. So can amend a motion / oppositon
ii. (2) Consider the fact undisputed for purposes of motion
iii. (3) Grant SJ if motion and support show movant is entitled, or
iv. (4) Issue any other appropriate order
f. (f) After giving notice and rbl time to respond, ct may:
i. (1) Grant SJ for nonmovant
ii. (2) Grant motion on grounds not raised by party, or
iii. (3) Consider SJ on its own
II. Steps: 
a. 1. Identify element of claim or defense.
b. 2. Burden of persuasion affects burden of production.
i. Burden of persuasion – Party has to persuade judge/jury that will prevail.
1. P has burden of persuasion on claim.
2. D has burden of persuasion on affirmative defense.
a. Affirmative defense defeats an otherwise legitimate claim based on facts that don’t support the claim. So while affirmative defense and claim are related, the facts are different. (i.e. SOL)
ii. Burden of production
c. 3. Did moving party shift burden of production to opposing party? 
i. Was it technically proper per Rule 56?
ii. Was it sufficient?
a. why would there be evidence in pleading.
2. If moving party has burden of persuasion at trial, burden of production is met by supporting with credible evidence on all elements.
3. If moving party does not have burden of persuasion at trial, 2 options:
a. (1) offer evidence negating 1 element of opposing party’s claim or defense,
b. (2) show evidence in record insufficient to support opposing party’s claim or defense
c. Opposition – can show there is genuine dispute as to material fact by: 3 options
i. (1) Offer additional evidence
ii. (2) Rehabilitate evidence offered before
iii. (3) More discovery
iv. But the stronger the showing on movant’s burden, the higher the burden is on opposing party.
4. Rule: Parties have to do more than point to pleadings.
a. Technically, can point to pleading, but doesn’t make sense because
III. Celotex v. Catrett
a. Facts: Catrett’s H working at Celotex, exposed to asbestos. He died of cancer. Celotex says P failed to bring any evidence showing H was exposed to asbestos  motion for SJ. Caterett filed an opposition w/ 3 letters – from H’s supervisor, insurance rep, H’s depo before died. 
b. Since Caterett never met burden of production, burden never shifted to Caterret.
i. Majority + Dissent agree on theory. But disagree on application. Dissent looks at the facts of the case.
IV. Johnson v. Tuff N Rumble: Partial Summary Judgment
a. Facts: Ps sue Jones for copyright infringement. He answers with affirmative defense, saying written transfer for 50% of copyright. Ps file motion for SJ only on affirmative defense. Jones files opposition and produces fraudulent docs. Ps file Rule 11.
b. Ps / moving party doesn’t have burden of persuasion on affirm defense. 
i. Ps request for admission – docs showing transfer. But since Jones doesn’t respond, conclusively established. 
ii. Admission may provide basis for SJ. Failure to receive request will not prevent admission. So ct grants SJ.
c. Ps file Rule 11 sanctions – bc def produced clearly fraudulent doc, intended to harass, knew didn’t have legal support, and def knew about this bc had been party to other copyright cases even though he’s pro se. Ct granted.
i. 11(b) By signing, certifying to best of person’s knowledge, information, belief after rbl inquiry, (1) it’s not for improper purpose, such as to harass, delay, or increase cost of litigation, (2) claims and defenses are warranted by law, (3) facts have evidentiary support, or will after discovery
1. Rbl inquiry facts:
a. Time available to attorney
b. Plausibility of legal view contained in document
c. Pro se status of litigant
d. Complexity of legal / factual issues raised
2. Idea is to protect system and opposing party.
ii. 11(d)(1) Ct may impose on party, attorney, law firm. (2) Motion for sanction must be made separately from any other motion. Serve motion on opposing party, but 21-day safe harbor period in which party can correct or withdraw the improper item. If doesn’t, then file motion in ct. (4) Limit to deterrence (not punitive), so sanctions must be the least. Can include rbl attorney’s fees and other expenses directly resulting fr violation.

Preclusion 
I. Doctrine of Res Judicata – The thing that has been decided.
a. Important to know so as not to litigate again
b. Fairness – to provide parties assurance won’t be litigated again & Efficiency – to not waste judicial resources
c. Affirmative defense, so party has to prove elements at trial.
i. Rule: 12(b)(6) is not proper to bring an affirmative defense.
1. Affirm defense – defeats an otherwise legit claim and brings something else than the claim, while 12(b)(6) attacks sufficiency of a claim.
ii. Affirmative defense must be made by answer or waived – which is 21 days after being served with complaint. But when reading with Rule 15, since can amend pleadings, until trial. 
II. Claim Preclusion
a. Claim – set of operative facts giving rise to 1 or more action
b. (1) Same issue
i. Diff theory of liability doesn’t make claims diff. Doesn’t matter if remedies are different (damages v. specific performance), but seeking redress for same wrong.
ii. Transaction test approach – federal
1. Same transaction or occurrence, or series of transactions or occurrences + look at facts pragmatically by looking at non-exhaustive factors:
a. Relation of facts in time, space, origin, or motivation
b. Convenient trial unit
i. Evidence must be similar
c. Parties’ expectation to be tried together
i. Reasonable expectation
ii. Consider both P & D.
2. Promotes efficiency since precludes more than primary rights approach, but potentially at cost of fariness
iii. Primary rights approach –  CA st cts
1. Treat claims as different if different primary rights
2. Primary rights = basic rights and duties imposed on indiv by substantive law (i.e. right to enter into k)
c. (2) Judgment is final, valid, and on the merits
i. Final in fed ct when ct has completely ruled on it and disposed of action. Only thing left is enforcement / disposition of costs. Even if appealed, judgment is final until reversed. Then the judgment rendered replaces lower court’s and is final judgment.
ii. Valid if ct has PJ, SMJ, proper venue
iii. On the merits – addresses the claim and is with prejudice
1. Even default judgment is on the merits, doesn’t have to be a trial.
2. Not on the merits if disposes of case on procedural grounds
3. When disposed on procedural grounds, generally not with prejudice unless ct says so.
d.  (3) Same parties
i. 1. Literally the same parties (person or business)
ii. 2. In relationship that according to substantive law makes them the same
1. I.e. agent for absent party, non party controlling party
e. Porn v. National Grange Mutual Ins.
i. Facts: P involved in accident with uninsured driver. P seeks to enforce ins policy, but NG refuses to pay. Action #1 brought for breach of k, judgment for P. Now #2 P saying should be compensated for damages, breach of covenant of good faith. D files motion for SJ. USDC grants. P appeals. Ct of App affirms.
ii. Ct uses transaction test for same issue. 
1. Relation of facts in time, space, origin, or motivation
a. Here, the wrong is def refused to pay P – same in both cases. P argues that doesn’t know if in bad faith until judgment for breach of k. Also breach of k has to do with accident while breach of covenant of good faith has to do with how ins company handled. But ct says that’s too narrow.
2. Convenient trial unit 
a. Here, for both will have to look at the circumstances of evidence and policy.
3. Parties’ expectation to be tried together
a. Here, P had all this info during #1. Sent letter saying will sue for bad faith conduct if NG doesn’t pay.
iii. Factors are all met, so it’s the same claim. But P tried to make argument that it’s unusual hardship exception.
1. SCOTUS says no. Once elements of doctrine are met, must apply the doctrine because it has safeguards. Doesn’t want exceptions to applicability of res judicata.
III. Issue Preclusion
a. Issue – question of fact, law, or mixed asked to the ct. But only questions of fact or mixed can be precluded.
b. Like claim preclusion, not rigorous analysis. Fact-specific analysis – depends on the circumstances of the case
c. (1) Same issue
d. (2) Actually disputed
i. Parties must have confronted each other on the issue and submitted the issue to ct for resolution. So default judgment is not actually disputed.
e. (3) Necessary for valid judgment
i. Valid if ct has SMJ, PJ, proper venue
ii. Necessary if judgment can’t stand without issue.
f. (4) Party against which it’s raised had full and fair opportunity to litigate the issue
i. Not actually the same parties
ii. Claim is party centric. Issue is not.
iii. Bernhard v. Bank of America
1. Facts: C authorized Cook to make withdrawals from account. Later transferred money to him. #1 in probate ct, benes say money shouldn’t be with Cook, but he says it was gift. Ct decides it was gift. #2 Helen  Bank – money shouldn’t have been transferred bc no consent. Bank says there was consent and issue of gift/no gift precluded.
2. Helen responds saying not party in #1, so issue preclusion doesn’t apply because not same parties.
a. Rule of mutuality – One taking advantage of earlier adjudication would have been bound by it and only parties of former litigation can use it
b. Bank didn’t litigate in #1 so can’t use judgment in #1 and Helen wasn’t a party in #1.
3. Ct abandons rule of mutuality. Issue precluded.
g. Intersystem Preclusion
i. General rule: Law of preclusion the 2nd ct applies is the law of preclusion the 1st ct would apply.
1. State to state – full faith and credit
2. Fed to state – supremacy clause
ii. Semtek:
iii. If 1st ct was fed ct, need to see what basis it was filed in fed ct – 1331 or 1332? 
1. If 1331, then 2nd ct should apply fed law of preclusion.
2. If 1332, then 2nd ct should apply fed law preclusion incorporating st law preclusion, as far as state law doesn’t conflict with important federal interest.
a. A possible conflict of an impt fed interest is sanctioning a party.
3. If supp jx, cts are split. Some cts say apply fed law incorporating state law. Some say state law.
h. Lumpkin v. Jordan
i. Facts: Lumpkin makes statements to press. Mayor asks him to resign from commission after backlash. Doesn’t, so removed Lumpkin from Human Rights Commission. #1 st ct, removed to fed ct: Lumpkin  Mayor and City for §1983 and FEHA st law claim. Mayor files motion for SJ, granted for §1963 but USDC dismisses FEHA w/o prejudice. #2 st ct Lumpkin  Mayor and City for FEHA, Mayor says issue preclusion.
ii. §1983 – has been deprived by person acting under the color of st law of constitutional rights. FEHA – discriminated in employment because of religion
iii. Cts makes 2 mistakes.
1. Fed ct refused to exercises supp jx on FEHA bc 1367 is power and discretion. But instead of remanding, dismisses without prejudice.
2. St ct in #2 should have applied fed law preclusion on FEHA. But mixes fed and st law preclusion, unsure which to apply.
iv. 1. What is the issue? Whether Lumpkin was fired solely for religious beliefs
v. 2. Was it actually disputed? Yes, because motion for SJ and ct granted motion.
vi. 3. Necessary for valid judgment? Yes.
vii. 4. Parties against raised full and fair opp to litigate the issue? Yes.
viii. So this issue is precluded.
ix. No claim preclusion bc 1367(c) – even though it seems like same, ct dismissed so it’s different claim.
1. Key is: When case is removed fr st to fed ct, if only see 1 IBJ claim, argue §1367. Even if CNOF and ct has power, ct still has discretion. If ct remands st law claim, no claim preclusion, but coul be issue preclusion. So don’t miss the IBJ claims.
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