Civ Pro Outline

Introduction
I. 2 questions:
a. [bookmark: _GoBack]Does any court in the state have the power to hear this case involving a particular defendant? (Personal jx)
b. If so, does a federal court have the power to hear this case? (Subject matter jx)
II. Life Cycle of a Civil Lawsuit
a. Pre-lawsuit considerations
b. Complaint
c. Response to Complaint: Motion to answer
d. Discovery
e. Motion for summary judgement
i. Last big opportunity to dispose of a lawsuit, often by the defendant
f. Trial (2% of civil cases go to trial)
g. Appeal
III. Jurisdiction: The power to declare law
IV. Judicial jurisdiction: The power of a court to render a judgement that other courts and government agencies will recognize and enforce
V. Constitutional Origins
a. Article III: Authorizes the establishment of the system of federal courts and in section 2 sets the limits of federal judicial authority. 
i. Sets constraints on subject matter jurisdiction
b. Article IV, Section 1 (Full Faith and Credit Clause):  Requires that “full faith and credit… be given in each state to judicial proceedings of every other state.” 
i. Requires that one state recognize and enforce judgments of another stat
ii. Only if the court rendering judgment has the jurisdiction to do so
c. 14th Amendment, Section 1 (Due Process Clause): No state shall deprive any person of life, liberty, or property without due process of law
VI. Constitution and Choice of Law
a. Article IV (Supremacy Clause): Makes the Constitution and federal laws the supreme law of the land and judges in every state shall be bound by these laws. Anything in the constitution or laws of any state to the contrary notwithstanding.
b. In the absence of a controlling federal statute, the federal court system is required to respect both the statutory and common law rules of the several states.

Personal Jurisdiction
I. Defined: A state’s ability to assert power over a defendant in a civil lawsuit. 
II. Types
a. In personam: Power over person 
i.  Court has jurisdiction over the parties in a suit
ii. Plaintiff must arrange to have defendant personally served with process within the border of the state in question
b. In rem: Power over property
i. A proceeding that takes no notice of the owner of the property but determines rights in the property that are conclusive against all the world
ii. May be exercised only after parties who are known to have an interest in the property are notified of the proceedings and have been given a chance to present their claim to the court
iii. A court located in the same state as the property could enter a judgment by seizing it at the onset of the lawsuit.
c. Quasi in rem: Property is used only as a jurisdictional hook to allow the litigation of a claim not related to that property (Abolished)
III. Origins
a. Pennoyer v. Neff - P hired Mitchell for legal work and failed to pay him. Mitchell sued in Oregon state court. P was not a resident of the state or personally served with process. Instead, Mitchell published notice of the summons. After P failed to appear, default judgment was entered against him. Shortly thereafter, P took title to a tract of land in Oregon. Mitchell had the sheriff seize the land to be sold to satisfy the judgment and it was sold to D. P sued D to recover the property in federal court in Oregon. Supreme Court held that the Oregon court did not have personal jurisdiction over P because he was not served in Oregon and because he didn’t own the land at the time of the first lawsuit so the land couldn’t attach to the lawsuit when it was initiated. If the default judgment was declared invalid, the sheriff had no power to auction off Neff’s property. Therefore, the Sheriff’s sale did not extinguish Neff’s title.
i. Rule: Under the Due Process Clause, no person is subject to the jurisdiction of a court unless she voluntarily appears in the court, is found within the state, resides in the state, or has property in the state that the court has attached.
1. Rule starts to get undercut right away because it’s too inflexible.
Modern View: Moved from inflexible rules to analyzing on a case by case basis
IV. Step 1: Long Arm Statutes
a. States define how much jurisdiction they want to take from what is constitutionally permissible
i. Some states take less, some take it all
ii. Need to figure out if conduct falls within state long arm statute
1. Gibbons v. Brown – D, TX resident, and the Browns, FL residents, were driving in Canada. D was giving Mr. Brown directions, but she gave Brown wrong directions and Brown collided head-on with an oncoming vehicle on a one-way street. D sued Mr. Brown in FL for injuries she sustained, and P later sued D in FL for injuries she alleged were caused by D’s faulty directions. Court held that in order to acquire jurisdiction over a defendant under a long-arm statute, the plaintiff must allege sufficient jurisdictional facts within the coverage of the long-arm statute and must show sufficient minimum contacts with the state to satisfy due process. P alleged that D subjected herself to the personal jurisdiction of Florida courts by bringing the prior lawsuit but D had filed her suit two years prior and P was not even a party. D made no other showing of activity making the jurisdictional standard unsatisfied. 
a. Rule: The plaintiff must allege sufficient jurisdictional facts within the coverage of the long-arm statute and must show sufficient minimum contacts with the state to satisfy due process.
b. Consent
i. Contract clauses affecting personal jurisdiction
ii. Express Consent
1. Consent to Jurisdiction Clause: If a party signs contract consenting to personal jx in forum X, that party may be sued as a defendant in that forum
a. Permits but does not require suit to be brought in Forum X
2. Forum Selection Clause: If party signs contract agreeing to sue ONLY in forum X, that party may not sue as a plaintiff in a different forum
a. Court outside of forum X will enforce contract by dismissing case (absent contract law defenses)
3. Choice of Law Clause: If party signs contract agreeing to apply the substantive law of forum X in the event of a dispute, clause can be considered a purposeful contact with forum X. (EX Burger King)
4. Arbitration Clause: Takes disputes out of the hands of the judicial system and places them in the arbitration system largely beyond judicial review
iii. Implied Consent
1. Voluntary appearance – Showing up in court and not contesting 
iv. Carnival Cruise Lines v. Shute – P, a Washington resident, purchased a ticket for a Carnival Cruise leaving out of Los Angeles to Mexico and back from a travel agent in Washington. The tickets had a contract of adhesion with terms requiring all lawsuits to be litigated in Florida, where the company was headquartered. On the ship, while in international waters, P slipped on a deck mat and was injured.  P filed suit against D in US District Court for Western District of Washington. D moved for summary judgement on the grounds that the forum clause in P’s ticket required P to bring their suit in Florida. The court ruled that a forum selection clause is not fundamentally unfair solely because the clause was not negotiated and therefore, was enforceable. 
c. Tag Jx
i. In-state, in-person service 
1. Burnham v. Superior Court – Husband and wife, New Jersey residents, agreed to separate. They decided that wife would move to California with their 2 children and file citing “irreconcilable differences.” After moving, husband filed in New Jersey citing “desertion.” Husband went to California on business and visited his children. While there, wife served him with divorce in California. Husband filed a motion to quash on the basis that it was a violation of the Due Process Clause of the Fourteenth Amendment for California to assert jurisdiction over him, because he lacked the minimum contacts necessary for personal jurisdiction. Court held that husband was present and properly served. 
a. 2 views:
i. Scalia: States have jurisdiction over non-residents who are physically present in the state, no matter how long they plan to stay. (General Jx)
ii. Brennan: You must consider minimum contacts and fairness/justice, but should essentially always pass test. (Tag Jx)
b. HYPO - While flying from NY to Hawaii, Defendant (a Colorado citizen) is served with a summons and complaint from a California court. Is personal jx in California constitutional when:
i. Defendant has a scheduled change of flights at LAX, and is served at the airport. 
ii. Defendant has an unscheduled weather-related delay at LAX, and is served at the airport.  
iii. Plane does not land in California, but Defendant is served in the airplane while it is in California airspace.
V. Step 2: Minimum Contacts
a. Questions to ask:
i. Has D purposefully availed itself of the privilege of conducting activity in state?
1. Defendant must have made a deliberate choice to relate to the state in some meaningful way before she can be made to bear the burden of defending there
2. The defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protects of its laws.
3. Policy: A defendant who deliberately takes advantage of the benefits and protections of the laws of a state should be held accountable for those in-state acts.
ii. Does the lawsuit arise out of or relate to D’s purposeful contact with forum (specific jx) or, if not, are D’s forum contacts so extensive that no such relationship is necessary (general jx)?
b. General jurisdiction
i. A defendant has such substantial contacts with the forum state to make it fair to assert jurisdiction even over claims unrelated to those contacts. Contacts are continuous and systematic.
1. Every person and corporation has at least one state where they can be sued on any claim
2. Individual: in the state of domicile
3. Corporation: In the state of incorporation and their principal place of business if it differs.	
a. A court can only assert general jurisdiction over a corporation when the corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation essentially at home in the state.
ii. Goodyear Dunlop Tires v. Brown - A bus accident in Paris took the lives of 2 boys from North Carolina. The accident was a result of defective tires manufactured in Turkey at a plant of a foreign subsidiary of Goodyear Dunlop Tire Operations (Goodyear USA) which is in Ohio. Goodyear has locations throughout US. The parents filed suit in North Carolina state court against Goodyear USA and 3 of their international subsidiaries, organized and operating in Turkey, France, and Luxemberg. Goodyear USA did not contest jurisdiction but the other 3 defendants did. Court held that the sale of some tires in North Carolina through intermediaries is insufficient to warrant jurisdiction over them.
1. Rule: A state court may not exercise general jurisdiction over a foreign subsidiary of a United States-based corporation unless it engages in continuous and systematic activities in the forum state
iii. Perkins v. Benguet Consol Mining – P sues D in Ohio over events in the Philippines. D is Philippines corporation with corporate headquarters and business operations centered there until WW2, when operations moved to Ohio. Court held Ohio may assert general jx over D so D may be sued in Ohio on any claim, including unrelated to its Ohio contacts. 
iv. Helicopteros Nacionales de Colombia v. Hall – P sues D in Texas over helicopter crash in Peru. D is Colombian corporation that holds some meetings, purchases some equipment, and sends some employees to training in Texas. Court holds that Texas may not assert general jx over D so D may be sued in Texas only for claims related to its Texas contacts (specific jx).
v. Daimler Chrysler AG v. Bauman – P sues D in California over events in Argentina. D is German corporation with no property or employees in USA. D owns subsidiary MBUSA that is a DE corporation with principal place of business in NJ. MBUSA sells thousands of cars in CA that were manufactured by D in Germany. MBUSA and Daimler do not have offices in CA and they sell cars to every state. Allowing jx in CA would open up to jx in every state.
1. Rule: A court can only assert general jurisdiction over a corporation when the corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation essentially at home in the state.
vi. Domiciled residents elsewhere
1. Milliken v. Meyer - Case involving 2 people who were in business together in Wyoming. Meyer got personally served in Colorado, where he was at the time even though he lived in Wyoming. He didn’t show up. 2nd lawsuit was filed challenging the first law suit (collateral attack).  Court decided that there is jurisdiction over Meyer because he was domiciled in Wyoming. Even though he was personally served in Colorado, it was ok. His relationship with Wyoming wasn’t absolved because he wasn’t there at the time.
a. Rule: A state can exercise personal jx over its domiciled people, even if the person is served while in another state.
c. Specific jurisdiction
i. When defendant’s activities fall short of general jurisdiction, the minimum contacts analysis becomes important. 
1. Rule: The suit must be related to the defendant’s contacts with the forum state
a. Courts worry about the extent of those contacts and about the relation between defendant’s contacts with the state and the claim on which the plaintiff is suing.
ii. International Shoe Co. v. Washington - Washington state (P) sued D for unpaid contributions to state’s unemployment fund. D was a Delaware corporation with its principal place of business in Missouri. P served the notice of assessment upon a salesman employed by D in Washington State. D sought to set aside the notice on the grounds that it was not a corporation doing business in Washington, had no registered agent within the state, and was not an employer and did not furnish employment within the state as defined under state law. D’s activities in Washington were systematic and continuous and resulted in a large volume of interstate business. D employed salesmen who resided in Washington, whose principal activities were confined to the state, and who were compensated by commissions based on sales. These salesmen occasionally rented at D’s expense rooms in hotels or business buildings within the state for exhibiting samples. Court held that D’s activities in Washington established sufficient contacts with Washington, to make it reasonable, under traditional notions of fair play and substantial justice, to permit the state to enforce the obligations which International Shoe has incurred there. 
1. Rule: A state may subject a corporation to in personam jurisdiction where the corporation has such minimum contacts with the state as to make it reasonable to require the corporation to defend a suit there.  
iii. McGee v. International Life Insurance Co. - Franklin, a resident of California, purchased a life insurance policy from D, a Texas company with no offices or agents located in California. He paid his premiums until his death, after which D refused to pay on the ground that Franklin had committed suicide. P, the beneficiary of Franklin’s life insurance policy brought suit against D in California state court and P was awarded a judgment. Unable to collect in California, McGee filed in state court in Texas but was rebuffed there due to improper service. A state court has jurisdiction over an out-of-state company if that company has substantial connections with the state. The California court has jurisdiction over D because of D’s connection with California. The life insurance contract was delivered to a California resident, and California has an interest in protecting the interests of its insured residents. It is not an undue burden on D to respond to allegations in California given the state of the national economy. 
iv. Hanson v. Denckla - Donner, a Pennsylvania resident, established a trust in Delaware with a Delaware bank as trustee and moved to Florida, where she died and her will was then probated. One of her 3 daughters, D, was executrix and the primary recipient of the Delaware trust. P and a third sister split the majority of the estate when the will was probated in Florida. P wished the Florida court to exercise jurisdiction over the Delaware trust and trustee in which case D would have no share of the estate. The Florida court incorrectly assumed jurisdiction over the Delaware trust. Hanson, who had filed a separate suit in Delaware, appealed the Florida ruling and the United States Supreme Court granted certiorari. The Supreme Court ruled that the Florida court could not exercise personal jurisdiction over the Delaware trustee because the Delaware trustee had not purposely availed herself to Florida. The trustee’s only act relative to Florida was remitting payments from the trust to Ms. Donner while she was a resident thereof. The trustee had no office and conducted no business in Florida. As the trustee did not have substantial contacts with Florida, the Florida court lacks jurisdiction over the Delaware trust.
v. Shaffer v. Heitner - P brought a shareholder derivative suit in Delaware against the Greyhound Corporation, incorporated in DE, represented by Shaffer (D), alleging acts that took place in OR. The court ran through the minimum contacts test and held that the property seized was statutorily located in DE, but it did not have any relation to the subject matter of the lawsuit. Ds had nothing to do with the state of DE; their only connection to it was that they had accepted directorial positions in a company incorporated in DE, but accepting these positions does not mean they can be taken to a DE court. The existence of property in the state is not by itself enough to establish jurisdiction.
1. Rule: Quasi in rem jurisdiction may only be asserted when the interests of the persons in the property seized have sufficient contacts, ties, or relations to the state.
vi. HYPO – Michelle who has never been to Idaho inherits property in Idaho. Michelle gets sued by someone in CA in Idaho. In lawsuit, P seeks money for damages as a result of a car accident on the freeway in CA. P attaches new Idaho home to the lawsuit. Is Michelle subject to jurisdiction in Idaho? No, she has no ID contacts. 
vii. HYPO – Michelle gets sued again in Idaho. Lawsuit is filed because the person who owned the house before planned on building a pool. The pit was left open and 2 kids fall in the pit. Is she subject to jurisdiction in Idaho? Yes, the lawsuit is strongly related to the contact.
viii. Stream of Commerce Cases
1. World-Wide Volkswagon Corp. v. Woodson – Robinson purchased a new Audi from Seaway VW in NY. They moved from NY to AZ and on their drive, while passing through OK, were struck by another car in the rear, causing a fire that severely burned Mrs. Robinson and her 2 children. They sued claiming that their injuries resulted from defective design and placement of their gas tank and fuel system. P made a special appearance to the district court, claiming that Oklahoma's exercise of jurisdiction over them violated the company's due process rights because it was a NY corporation and conducted no business in the OK. The only basis for OK jx is that the automobile, which was sold in NY to NY residents, was involved in an accident in OK. That P could foresee the automobile’s use in OK is not sufficient to authorize the state court’s assertion of personal jurisdiction. Ps conducted no activities in OK, it is unreasonable to say that they should have anticipated being hailed into an OK state court. 
a. Rule: Expectation that they will be purchased by consumers in the forum state.
2. Asahi Metal Industry v. Superior Court – Problem with tire on a motorcycle. Manufacturer of tire was sued in CA state court and brought in a D, a Taiwanese company) who manufactured a piece that was used in the manufacturing of the tire. Court ruled that D’s contacts with California were not sufficient to exercise personal jx there.   2 concurring views:
a. O’Connor – Intent or purpose to serve the market in the forum state is required
b. Brennan – D must be aware or reasonably predict that the final product is being marketed in the forum state
3. J. McIntyre Machinery v. Nicastro – P was seriously injured while using machinery manufactured by D. The accident occurred in NJ but the machine was manufactured in England, where the company is incorporated. The machine was sold by the Us distributer, based in OH. P sued D in NJ. 3 view:
a. Kennedy: (4 votes) Court held that it is the D’s actions, not expectations, that allow a State’s courts to exercise jurisdiction over D and D did not engage in any conduct purposefully directed at NJ, therefore there was no jx.
b. Breyer – (Concur 2 votes) P failed to demonstrate personal jx over D was proper based on precedent.
c. Ginsburg – (Dissent 3 votes) Because D had a distributer that they employed to sell in the US, jx should be proper. 
4. Rule: “The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.” What is the expectation? Do you need to foresee or intend for the product to end up in the forum state?
a. Placing an item in the stream of commerce without any more is not enough to have personal jurisdiction over a non-resident. But what more is not clear. 2 views:
i. 1st view: Stream of commerce with knowledge, awareness and hope that it’ll end up in a particular state there is a good argument
ii. 2nd view: Purposely in the forum state
ix. Internet Cases
1. Abdouch v. Lopez – P was the executive secretary of the Nebraska presidential campaign of John F. Kennedy and was given a copy of a book with a personalized inscription. The book was eventually stolen. D, through his online bookstore, purchased the book from a seller in GA. D then sold the book the same year to a buyer outside Nebraska. D buys and sells rare books and manuscripts. D’s website contains advertisements and an inventory. D advertised the Yates book, designated as “SOLD,” with a photo of the inscription on the website for more than three years after the book was sold. D attends various antiquarian book fairs, but D has not attended any book fairs in Nebraska. Only two of approximately 1,000 individuals on D’s active mailing list lived in Nebraska. D was not registered to do business in Nebraska and did not own or lease any real estate in Nebraska. D did not advertise in any Nebraska publications and had sold less than $615 in books to Nebraska residents out of $3.9 million in total sales. P sued D for invasion of privacy in Nebraska. The court used 2 tests to analyze whether D purposely directed at the forum state.
a. The Sliding Scale Test (Zippo) – Not a great test because most will fall somewhere in the middle.
i. Passive Site: D has simply posted information on a web site which is accessible to uses in the forum state
ii. Interactive Site: Web sites where a user can exchange information with the host computer
iii. Subscription Site: D enters into contracts with residents of the forum state that involve knowing and repeated transmission of computer files over the internet
x. Intentional Torts
1. The Calder Effects Test - Looks to the effects of the alleged tortious conduct. If the D’s acts were intentional, uniquely or expressly aimed at the forum state, and caused harm in the forum state, personal jurisdiction is proper. This test examines whether the defendant knew and intended the consequences of its actions to be felt in the forum state. (Aiming your conduct at the forum state)
2. Fiore v. Walden – While in the process of changing planes in GA, Walden, DEA agent, seized Fiore’s briefcase full of what he said was drug money but it was gambling money. Fiore filed suit in Nevada Federal Court for constitutional violations. D claimed no personal jx. P said at the time of false affidavit, D knew his action would affect her in Nevada (where she had one of her residences) and that such knowledge was enough. Court distinguished from Calder, where it wasn’t just the fact that P had a residence in CA, but phone calls to CA sources for the story and substantial sales of the tabloid in CA.
a. Rule: Court held no because a forum state’s exercise of jurisdiction over an out-of-state intentional tortfeasor must be based on intentional contact by the D that creates the necessary contacts with the forum.
VI. Step 3: Fairness and Justice 
a. Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice?
i. Interest of the forum state
ii. Burden on the defendant
iii. Alternatives available to P
iv. Possible interests of other states/countries in hearing case
b. Burger King v. Rudzewicz – Ds opened a Burger King franchise in Detroit. Ds negotiated the deal with P’s Michigan’s district office and the Miami, attended a management course in Miami, and purchased equipment from Burger King corporate division in Miami. Under the franchise agreement, Ds were to remit franchise fees and royalties to Burger King Corp. in Miami. P sued Ds for breach of contract in federal district court in Florida. Ds claimed that the court did not have personal jurisdiction over them. D purposefully established minimum contacts within the forum state. The issue was whether fair play and substantial justice would be offended if Ds were to defend themselves in Florida. Because of the amount and type of contacts, it was not unreasonable to grant Florida personal jx.
i. Rule: When determining if a defendant satisfies the minimum contacts requirement for personal jurisdiction, the court must look to the purposefully directed activities of the defendant toward the forum state and whether the harm arising or relating to those activities are the cause of the litigation.
VII. Step 4: Notice
a. Notice 
i. Informing defendants that government action is pending against them, as required by the constitution
ii. Service: Using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition.
iii. Mullane v. Central Hanover Bank - The Bank set up a trust covering 113 participants and sent notice by publication to all known and unknown beneficiaries regarding the bank’s application for judicial settlement of the trust, as required under a New York statute. Court ruled that even though service of process was consistent with the rule, it violated due process because it was not reasonably calculated under all the circumstances to apprise interested parties of the action and give them the opportunity to object. 
1. Rule: Notice must be reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.
iv. Jones v. Flowers – P owned a house that he failed to pay taxes on. Even though all of the letters they sent regarding it were returned, they still sold the house. They knew that the mail wasn’t working, they should have tried something else.
1. Rule:  When a state is attempting to serve a citizen with process, it must take reasonable steps to serve the notice if service by mail is ineffective.
v. Rule 4: Service of Process (the summons and complaint) used to bring a party into the lawsuit 
1. General: 
2. 4(a) Contents 
a. Summons and complaint
b. Summons: Name of court and parties, be directed to defendant, name and address of plaintiff’s attorney, time which defendant must appear and defend, notify defendant that failure to appear and defend will result in default judgment, be signed by clerk and bear court’s seal. It may be amended.
c. Issuance: After filing complaint, plaintiff may present a summons to clerk for signature and seal. Separate summons must be issued for each defendant.
3. Service
a. Individuals: 
i. Personally delivering summons and complaint to D 
ii. Leaving copies at his dwelling or usual place of abode with a person of suitable age and discretion residing therein
iii. Delivering the papers to an agent appointed by the defendant
iv. Under provisions governing service on individuals in the state of the court or the state of service
b. Corporations:
i. Within the US:
1. Under provisions governing service in the state of the court or state where served
2. Delivering summons and complaint to an authorized officer. If officer is authorized by statute and statute requires, also by mailing a copy.
4. When they must be served
a. D must be served within 90 from when complaint is filed or case will be dismissed without prejudice against D or order that service be made within a specified time. Unless plaintiff shows good cause for the failure, court will extend appropriately. 
5. Who must serve them
a. Anybody over 18 and not a party to the lawsuit or by a Marshal or someone specially appointed at plaintiff’s request
6. Waiver
a. Authorizes P to solicit a waiver of all these technicalities by sending the D the complaint, a notice of the action, and a request that D waive formal service of the summons and complaint upon him. The D must return the request, thus waiving formal service. D has at least 30 days (or 60 days if sent outside judicial district of the US) to return the waiver.
b. Contains incentives for D
i. Creates a duty to avoid unnecessary expenses of serving summons
ii. Court imposes the cost of service on D who refuses to waive service without a good cause and any attorney’s fees to collect those expenses
iii. Offers D a tempting reward for waiving service: 60 days, rather than usual 20, to respond to the complaint.
7. Territorial Limits: Service summons or filing waiver establishes personal jx:
a. Who is subject to the jx in the state?
b. Ho is party joined under rule 14 or 19 and served within a judicial district and not more than 100 miles from where summons was issued
c. When authorized by statute
d. Federal claim outside state-court jx: Established jx when:
i. D is not subject to jx in any state’s court of general jx and
ii. Exercising jx is consistent with the US constitution
8. Jx over property 
a. Federal Law: Court may assert jx over property if authorized by federal statute. Notice to claimant must be given as provided in statute or by serving summons under this rule
b. State law: On showing that personal jx over a D cannot be obtained in the district where the action is brought by reasonable efforts to serve a summons under this rule, the court may assert jx over D’s assets found in the district. Jx is acquired by seizing the assets under the circumstances and in the manner provided by state law in that district. 
vi. Rule 5:
1. Service of subsequent litigation documents
2. Used to communicate with parties already served with process
vii. Rule 12:
1. Defenses and objections to ignition complaint
VIII. Venue
a. Venue determines which federal judicial district in a state suit can be brought (entirely statutory)
b. 28 U.S.C. § 1391
i. Goal: Place suits in judicial districts connected either to the parties or to the events giving rise to the actions
ii. (a) Makes it clear that it provides venue provisions for all civil actions in federal courts unless a specific statute provides otherwise
iii. (b) Provides 3 potential alternative venues. First 2 are primary and third comes into play only if the first 2 do not yield an appropriate venue
1. district in which any D resides, if all Ds are residents of the state in which the district is located 
2. district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated
3. If there is no district in which any action may otherwise be brought as provided in this section, any district in which any D is subject to the court’s personal jx with respect to such action
iv. (c) and (d) clarify an issue that had proved vexing under previous versions of the statute about Residency:
1. Individual – where domiciled
2. Company – any district that has personal jx. If many districts within state, district with most significance treated as separate state
3. Not residing in US may be sued in any district and joinder of him will be disregarded in determining action with respect to other Ds
v. Entities and individuals are treated differently
c. Declining Jurisdiction
i. Allows the transfer of cases around the country for convenience of parties, witness and interests of justice
ii. Transfer (Federal Courts)
1. 28 U.S.C. § 1404 (Proper venue)
a. Transfers among federal judicial districts which are also proper for the convenience of parties or witnesses
b. Up to discretion of the court where it’s pending
2. 28 U.S.C. § 1406 (Improper venue)
a. Transfers among federal judicial districts which are proper or dismisses the case
b. If party doesn’t raise issue, jx is proper
iii. Forum non conveniens
1. Common Law: Court has the power to hear a case but for reasons of judicial efficiency and justice, it decides that it should not do so and dismisses it.  This effects both state and federal courts
a. Transferring outside the federal court system
b. EX) Federal court decides a case would be best heard abroad
2. Factors:
a. Private Interests: 
i. Relative ease of access to sources of proof
ii. Availability of compulsory process for attendance of unwilling witnesses, and the cost of obtaining attendance of willing witnesses
iii. Possibility of view of premises, if view would be appropriate to the action 
iv. All other practical problems that make trial of a case easy, expeditious and inexpensive
b. Public Interests:
i. Administrative difficulties flowing from court congestion
ii. Local interest in having localized controversies decided at home
iii. Interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action
iv. Avoidance of unnecessary problems in conflict of laws, or in the application of foreign law, and the unfairness of burdening citizens in an unrelated forum with jury duty
c. Favorable/unfavorable forum not considered
iv. Thompson v. Greyhound Lines – P purchased a ticket on a Greyhound bus (D) to Tunica, Mississippi. P decided to take a nap and missed his connection. As a result, he missed a court date and was found guilty in absentia. P sued D in southern district of Alabama. D argued that the action should be dismissed for improper venue or for failure to state a claim. Under the federal venue statute, 28 U.S.C. § 1391(b)(2), if the defendants in a federal diversity action do not reside in the same state, venue is proper in any district where a substantial portion of the events giving rise to the action occurred. The only event that occurred in the southern district of Alabama was Thompson’s transfer from the Greyhound bus to the Colonial bus. This transfer does not constitute a substantial part of the events that gave rise to the breach of contract or negligence claim.
1. Rule: Under the federal venue statute, 28 U.S.C. § 1391(b)(2), if the defendants in a federal diversity action do not reside in the same state, venue is proper in any district where a substantial portion of the events giving rise to the action occurred.
v. Piper Aircraft v. Reyno - Plane crash in Scotland where pilots and all passengers are from Scotland die. P is administratrix of the estates and files on behalf of the decedents the lawsuit in CA state court because CA law was more favorable to tort claims than anywhere else. Piper (PA) and Hartzell (OH) manufactured parts of the plane which allegedly were faulty. They remove to central district of CA then sought to transfer to PA. Then they sought to dismiss for forum non conveneins. The court looked at private interest factors:  because the plane crashed in Scotland, the majority of the evidence was there and Ds would be unable to implead potential 3rd parties. Public interest factors: Scotland has a strong interest in this case because of the accident and all decedents were Scottish and because all potential plaintiffs and defendants are either Scottish or English.  
vi. Atlantic Marine Construction v. US District Court – 2 companies entered into a contract for work on the project which included a forum selection clause for all disputes between the parties. It listed Circuit Court for the City of Norfolk, VA or the US District Court for the Eastern District of VA as options to bring suit. P sued D in the Western District of Texas. D moved to dismiss or move to transfer arguing that the forum-selection clause rendered that forum improper. Court held that lower courts did not use the right analysis. If parties have agreed to a valid forum-selection clause that designates a federal venue, the case should be transferred to the designated district. This rule applies unless extraordinary circumstances exist that are unrelated to the convenience of the parties that requires a balancing of interests analysis. 
1. Rule: When parties have entered into a valid forum-selection clause that designates a federal venue, the case should be transferred to the designated district unless extraordinary circumstances exist that are unrelated to the convenience of the parties.
IX. Removal 
a. The power for Ds to trump Ps choice to be in state court in cases that could have been brought in federal court
b. Restrictions
i. Increasing amount in controversy
ii. Dual citizenship for corporations
iii. Limited diversity removal more than federal question removal including 1-year limit on diversity based removal
iv. More restrictions on supplemental jx in diversity only cases
v. The extent that you think there is a bias that federal courts are better for P, same rights for D
vi. Doesn’t expand subject matter jx, instead 1441 authorizes a case to federal court if it could have been filed there in the first instance
vii. 1391 Venue doesn’t apply because a removed case must go to the district court in the district that the state court was in
viii. In cases of only diversity jx, this doesn’t apply in cases where the case is filed in the D’s state
ix. 1441(c) mechanically you always remove the entire case (not per claim). And the you analyze claim by claim whether each individual claim if it can stay in federal court or needs to be sent back to state court
c. Statutes
i. 28 U.S.C. § 1441: Grounds for Removal
1. (a) If district courts have original jx, it’s removable
a. This is why no constitutional problem, only things that go to federal court are what could have been there anyway
b. Goes to district and division where action is pending
2. (b) Federal question removable without regard to citizenship, any other action removable only if none of Ds is a citizen of state where action was brought. Home town bar in diversity cases.
3. Joinder of Fed Law claims and State Law claims
a. If action includes fed question and claim not within original or supplemental jx of the district court or a claim that was made non-removable by statute, entire action may be removed if action would be removable without the inclusion without the inclusion of the 2nd claim.
b. Upon removal, district court shall sever from action all claims not in original or supplemental jx and shall remand the severed claims to state court from where it was removed. 
ii. 28 U.S.C. § 1446: Procedures for Removal
1. Party wanting to remove must file in court where case is pending and plain statement in good faith subject to rule 11 (or there will be sanctions) grounds for removal together with a copy of all process, pleadings, and orders served upon D
2. Requirements: General
a. Must be filed within 30 days of receipt by D, through service or otherwise, a copy of initial pleading
b. All Ds must join in or consent to removal
c. If case not initially removable, Ds can file within 30 days of receipt through service or otherwise, copy of amended pleading, motion, order or other paper that states that it is now removable
3. Requirements: Diversity
a. If being removed for diversity that was not originally proper, must be done within 1 year of commencement of action, unless court finds P acted in bad faith
b. Amount in controversy in initial pleading shall be deemed amount in controversy, unless:
i. Non-monetary relief, or
ii. State practice does not permit demand for specific sum or permits recovery of damages more than the amount demanded, and
iii. Removal is proper on the bases of amount in controversy if district court finds by preponderance of evidence that amount in controversy exceeds $75k
c. If case not removable because of amount in controversy in initial pleading and information changes, this shall count as other paper and have 30 days
i. 1 year requirement unless P acted in bad faith about amount in controversy so that the case would not be removable
iii. 28 U.S.C. § 1447: Procedures for after Removal
1. Gives district court right to bring before it all proper parties whether served by process issued by state court or otherwise
2. Motion to Remand:
a. On any grounds other than subject matter jx must be brought within 30 days after filing of the notice of removal. 
b. If at any time before judgment, it appears that district court lacks subject matter jx, the case shall be remanded.
c. An order for remand is not reviewable on appeal unless the Removal is reviewable on appeal
iv. 28 U.S.C. § 1448: Process after Removal
1. If all Ds have not been properly served when removal filed, service may be filed or new process may be filed as in district court
2. Does not deprive D of right to remand 
v. Caterpillar, Inc. v. Lewis – P, a Kentucky resident, was injured while operating a bulldozer. Lewis filed a lawsuit against Caterpillar and Whayne in state court. Caterpillar was a Delaware corporation that had its principal place of business in Illinois. Whayne was a Kentucky corporation with principal place of business in Kentucky. Later, Liberty Mutual, a Massachusetts corporation with principal place of business in Massachusetts, intervened as a plaintiff. Before trial commenced, Lewis settled with Whayne and subsequently, Caterpillar motioned to remove the lawsuit from state court to federal court on the grounds of diversity of citizenship arguing that the settlement eliminated Whayne as a defendant and thus created complete diversity between the defendant and the plaintiffs. Lewis objected to the removal arguing that Liberty Mutual had not settled its claims against Whayne and thus Whayne remained a defendant to the suit, defeating complete diversity. The federal district court granted Caterpillar’s request for removal. After the grant of removal, Liberty Mutual and Whayne settled. After a jury trial Lewis’s suit against Caterpillar was dismissed. Court held that it was mistakenly removed but was now proper and made no sense to retry in state court at this point.
1. Rule: If federal jurisdiction is proper at the time of the judgment, then a district court's error in prematurely removing a case from state court to federal court does not warrant vacating the verdict.

Subject Matter Jurisdiction
X. Does a federal court have the power to hear this case? 
a. To have the requisite authority, a federal district court must have both personal jurisdiction over the defendant and subject matter jurisdiction over the kind of case. The two forms of jurisdiction are not substitutes for each other
XI. Federal Question Jurisdiction
a. Constitution
i. Article III
1. Article III, Section 2 limits federal court’s jurisdiction to the list set forth
2. Constitution allows Congress to give this much jx but Congress does not have to
b. Statutes
i. 28 U.S.C. § 1331
1. Grants district courts to have original jurisdiction of all civil actions arising under the Constitution, laws, or treatise of the US
c. Common law
i. Louisville & Nashville Railroad v. Mottley - Ps were injured in a railway accident and were given lifetime passes for free transportation as a settlement. Several decades later, Congress made free passes illegal and the railroad refused to honor their passes. P sued in federal court. Court held that the cause of action was over breach of contract. That is not a suit that arises under the Constitution or the laws of the United States. The only issue arising from the Constitution was the potential defense that the defendant may use. That does not suffice to grant subject matter jurisdiction.
1. Rule: A potential Constitutional defense that a defendant may use does not grant federal question jurisdiction. 
d. Original jurisdiction: A court has the power to hear a case for the first time, as opposed to appellate jurisdiction, when a higher court has the power to review a lower court’s decision
e. Well-Plead Complaint Rule: A suit arises under the Constitution and laws of the United States only when the plaintiff’s statement of his own cause of action shows that it is based on those laws or that Constitution. (Elements that P needs to prove his or her claim.)
XII. Diversity Jurisdiction
a. Granting federal jurisdiction because of the diversity of parties. Intended to provide a neutral forum for cases where one or more parties are citizens of another state to protect against local prejudice by state courts
i. Complete Diversity: No plaintiff is a citizen of the same state as any defendant (citizens of same state cannot be on both sizes of the v) 
1. Strawbridge interprets 1332 as requiring complete diversity
ii. Minimal Diversity (Bare Diversity): At least 1 plaintiff is a citizen of a different state as at least 1 defendant as required by the Constitution
1. Congress may authorize subject matter jx for minimal diversity cases but rarely does
a. Impleader, multi-district suits, class actions
b. Constitution
i. Article III
1. Article III, Section 2 extends the federal judicial power to controversies between citizens of different states and between a state, or the citizens thereof, and foreign states, citizens or subjects
c. Statutes
i. 28 U.S.C. § 1332
1. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds $75,000, exclusive of interests and costs and is between
a. Citizens of different states
b. Citizens of a state and citizens or subjects of a foreign state
c. Citizens of different states in which citizens or subject of a foreign state are additional parties
d. A foreign state as a plaintiff and citizen of a state or of different states 
2. State citizenship 
a. A citizen of a state:
i. Must be US citizen, and
ii. Must be domiciled in the state
b. Domicile: 
i. A natural person has only one domicile at a tome
ii. Initial domicile: state of birth or naturalization
iii. Change of domicile: physical presence in another state and intent to remain there indefinitely 
c. Established at time of filing lawsuit not at the time of incident
d. Corporations:
i. State of incorporation and principal place of business
ii. If insurance company, any state insured is a citizen, insurer has been incorporated, or insurer has principal place of business
e. Estate of decedent, legal rep of infant or incompetent: 
i. Legal representative shall be deemed to be citizen only of same state as decedent, infant or incompetent
3. Amount in controversy
a. Aggregation
i. Single P with 2 or more unrelated claims against a single D may aggregate claims to satisfy the statutory amount
ii. If 2 Ps each have claims against a single D, they may not aggregate their claims if they are separate and distinct or related
iii. If one P has a claim in excess of statutory amount and the other has the same claim for less than the statutory amount, they can both sue in federal court if their claims arise out of the same case or controversy
iv. When multiple Ps or Ds, value of total interest will be used to determine amount in controversy 
v. Counterclaims: If claim meets statutory requirement, counterclaims can be heard. They do not offset original amount
b. Injunction Rules
i. Value of injunction to P
ii. Value of injunction to D
iii. Value of injunction to party invoking federal jx
iv. Any one of these is enough
d. Common Law	
i. Redner v. Sanders – P, a U.S. citizen residing in France, sued D and others living in New York in federal court citing diversity jurisdiction under 28 USC § 1332 1(b). He argued that if he is not considered a French citizen, he is domiciled California because he has close ties there. This section does not apply because the word citizens means actual nationals of a foreign country. Because P is a US citizen residing in France, he is considered a US citizen. He further argues that Section 1a should then apply because he has close ties with California so that should be considered his domicile and because Ds live in New York, section 1b should apply. It doesn’t apply because there is no factual evidence sufficient to demonstrate his CA domicile. 
ii. Diversity with Partnerships and Corporations
1. Partnerships: Collection of individuals
a. Must consider citizenship of individual members
2. Corporations: treated as entity and can have 2 states of citizenship
a. State of incorporation
b. Primary place of business (Nerve Test)
i. Hertz Corp v. Friend – Ps, employees of D, sued for failing to conform to California’s wage and hour laws. D sought to remove to federal court invoking diversity jurisdiction. P resisted and said CA was D’s principal place of business because it derived more revenue from CA than any other state. Used the Nerve Center Test to determine that a corporation’s principal place of business, for federal diversity jurisdiction purposes, refers to the place where the corporation’s high level officers direct, control, and coordinate the company’s activities. 
XIII. Supplemental Jurisdiction
a. Stretched federal jurisdiction to cover parts of cases that, if brought independently, would not have fit within the district courts’ subject matter jurisdiction. 
b. Policy: It would be a waste of resources to handle the cases separately 
c. Pendent Claim
i. Appending a claim – P has fed claim against D, adds related state claim
d. Pendant Party
i. Appending a party – P has fed claim against D1, and appends D2
e. Constitution
i. Article III states that all cases “arising under” so they are closely related, they arise together. 
f. Statutes
i. 28 U.S.C. § 1367
1. General rule allowing supplemental jx over factually related claims, subject to the limitations in (b) and (c)
2. Exceptions where supplemental jx is not authorized in diversity cases
a. Does not allow supplemental jx for claims made by P against parties joined
3. Discretion to decline supplemental jx in appropriate cases
a. State laws claim involve novel or complex state law issues
b. State law issues substantially predominate over the federal issues
c. District court has dismissed the claims on which the original jurisdiction was based
d. In exceptional circumstances, there are other compelling reasons for declining jx 
4. Tolling provision 
a. Period of limitations for any claim asserted under general rule, and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal, shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless state law provides for a longer period.
ii. In re Ameriquest Mortgage Co Mortgage Lending Practices Litigation – P sued Ameriquest Mortgage in federal for inflating the value of her home to more than the true value so that P was later unable to refinance. Count I under Federal Truth in Lending Act, Count II and III alleged fraud under state claims. The court has jurisdiction over the federal TILA claim, and it can exercise supplemental jurisdiction over the state law fraud claims if they are so related to the federal claims that they form part of the same case or controversy. P factually connected her federal and state law claims so that if her state law claims were dismissed, she might be unable to recover the amount of her allegedly overpaid mortgage under the TILA. (Yes jx)
iii. Szendry-Ramos v. First Bancorp – P was general counsel for D. Upon finding out about possible ethical and/or legal violations committed by bank officials, she investigated and concluded that there had been irregularities and violations of Code of Ethics and reported findings. As a result, she was fired. P sued D in district court under federal employment law and several additional claims under PR law. Court held that the number of claims under Puerto Rican law substantially outnumber the two claims under Title VII and the claims arising under Puerto Rican law raise the issue of whether Szendrey-Ramos violated the Puerto Rican Code of Professional Ethics, a novel and complex issue of state law that is best adjudicated in state court. (No jx)
Erie Issue
XIV. Goal: To avoid inequitable administration of law, the result in federal court should be the same as it would have been in state AND to prevent state-federal forum shopping.
XV. Conflicts of Law
a. When you have a state claim in federal court in diversity cases, what law should the court apply? 
b. A federal court hearing a state law claim will generally apply federal procedural law and state substantive law
i. Procedural: The means through which claims are adjudicated
ii. Substantive: If it changes the outcome of the case
1. EX) SOL, burden of proof, choice of law interpretation of contracts, the right to recover damages
2. EX) Choice of law – which may mean that that state’s choice of law is to apply law of another state
a. EX) Law says that because accident occurred in another state, that state’s law applies
iii. Distinction is not always clear
c. 28 USC 1652 – The Rules of Decision Act 
i. “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States in cases where they apply.”
ii. From Swift, if no statues, Federal courts can do whatever they want. CL doesn’t count.
d. Erie Railroad v. Tompkins – P was injured by train owned by D and sued D in federal court under diversity jx. D argued to use PA law making P a trespasser. P argued that federal general law should apply. Trial court applied rule from Swift holding federal courts were only bound by state statutory law. Circuit court affirmed claiming federal courts could use their discretion on matters of general law. SPOTUS overruled Swift and said that the law of the state should be applied in diversity cases on general matters regardless of whether it is common law or statutory law and federal courts must enforce the state law. 
Litigation
XVI. Rules
a. Rule 1
i. FRCP govern the procedure in all civil actions and proceedings in the district courts. 
b. Rule 2
i. Civil action is the only form of action
XVII. Remedies
a. Damages
i. Rule 54(d)(1) – Costs Other than Attorney’s Fees
1. Unless federal statute, these rules, or court order states otherwise, costs – other than attorney’s fees – should be allowed to the prevailing party
ii. Litigation as an investment
1. Key question is potential recovery in relation to required investment
a. The higher the difficulties of proof (investigation, experts, the higher the return needs to be
b. The easier the proof, the lower the return needs to be to warrant a lawsuit
iii. Compensatory
1. Special/economic/hard damages
a. Things that are measureable, precise figures
b. EX) Medical expenses or lost income
2. General/Non-economic/soft damages
a. Difficult to quantify
b. EX) Pain and suffering, emotional distress, harm to reputation
iv. Punitive
1. Exemplary damages
2. To punish or deter conduct
b. Specific Relief
i. Injunctions – Rule 65
1. Defined: An affirmative order to do something or refrain from doing something
2. If no performance, D could be held in contempt of court
3. To get an injunction, must prove that damages would not be an adequate remedy
4. Lucy Webb v. Geoghegan – D was patient at a P hospital for a long time. P concluded they could no longer care for D but D’s husband refused to take her out and was willing to pay for her to stay until end of her life. Court ruled damages would not adequate here because husband was willing to pay and it would not get D’s space. 
5. Injunctions by Duration
a. Temporary Restraining Order
b. Preliminary Injunction
c. Permanent Injunction	
i. Issued after full adjudication on the merits
ii. Can remain in effect indefinitely or a party can later seek to dissolve or modify
iii. If remedy at law would be inadequate 
6. Contents 
a. Reason why issued
b. Specific terms
c. Describe in reasonable details acts restrained or required
7. Who is bound?
a. Only the party that receives actual notice of it by personal service
ii. Specific performance
iii. Replevin
iv. Ejectment
v. Quiet Title
c. Declaratory Relief
i. Setting forth legal rights under the circumstances for the future before Plaintiff is actually harmed
ii. Another equitable remedy when damages aren’t enough but an injunction wouldn’t fix the problem either
iii. Allows adjudication of party’s rights for a matter in dispute regardless of whether it has arisen yet
iv. Types of cases where Plaintiff might seek declaratory relief
1. Intellectual property cases
2. Insurance coverage
3. Disputes among insurers
4. Validity of contract
5. Party’s right to terminate a contract
6. To declare a practice unlawful
v. Governed by Rule 57 discuss how to obtain judgement under 2201
vi. 28 USC 2201 – Declaratory Judgement Act
1. In a case of actual controversy within its jurisdiction any court of the US, upon filing of an appropriate pleading, may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect of a final judgement or decree and shall be reviewable as such. 
a. Must have actual controversy within the jx of the court 
2. Well-Plead Complaint Rule still applies
a. P must look at nature of the claim that the other party would bring against them. If that would arise under federal law then it passes.
d. Temporary Remedies
i. Provisional remedy that is pending final adjudication of the dispute
ii. All temporary relief is granted by a judge, not a jury
iii. Temporary Restraining Order (TRO)
1. Generally issued to preserve status quo pending a hearing on a preliminary injunction
2. Can be issued in extreme circumstances without notice to opposing party but rare (ex parte TRO) 
3. Governed by Rule 65
a. Elements:
i. Immediate and irreparable injury, loss or damage will result to the movant before adverse party can be heard
ii. Movant’s party certifies in writing efforts made to give notice
b. Contents:
i. Date and hour of issue
ii. Describe injury and why it was irreparable
iii. Why no notice
iv. Promptly filed
c. Duration:
i. Not to exceed 14 days unless court extends or opponent consents  
4. Plaintiff seeking injunction required to establish: 
a. They were likely to succeed on the merits
b. They would suffer irreparable harm (something that can’t be calculated) if injunctive relief were not granted
c. The balance of equity tips in their favor, and
d. The injunction is in the public’s interest
iv. Preliminary Injunction
1. Generally issued to preserve the status quo pending resolution on the merits
2. Governed by Rule 65
3. Plaintiff seeking injunction required to establish: 
a. They were likely to succeed on the merits
b. They would suffer irreparable harm (something that can’t be calculated) if injunctive relief were not granted
c. The balance of equity tips in their favor, and
d. The injunction is in the public’s interest
4. Winter v. Natural Resources – Environmental agencies filed suit against Navy to stop them from using sonar exercises. The court ruled that the interest of the Navy outweighs interest of P.
5. Contents:
a. States the reason for issue
b. States its terms specifically
c. Describes in reasonable detail he acts restrained or required
6. Who is bound? 
a. Only the party that receives actual notice of it by personal service
v. Problems
1. Incomplete factual record
2. Too many shortcuts can amount to violations of due process
a. Fuentes v. Shevin – Stove repossessed in replevin suit without notice. Court rules that due process applies to seizure of property. Requires reasonably calculated notice and opportunity to be heard. 
i. What would have been enough?
1. Pre-seizure hearing
2. Notice and the opportunity for a hearing before seizure
3. Next day post-seizure hearing – maybe?
4. An affidavit signed by an agent of the person seeking to repossess the property personally attesting to the details of the transactions – maybe?
b. Matthews v. Eldridge – Factors that normally determine whether an individual has received the process that the Constitution finds due:
i. The private interest that will be affected by the official action
ii. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards, and
iii. The government’s interest, including the function involved and the fiscal and administrative burdens that the individual or substitute procedural requirements would entail
c. Due Process Clause only affects what the government can do. This has nothing to do with civil claims and what a private citizen can do.
i. EX) A private lender can repossess a car after you default on a loan
XVIII. Financing Litigation
a. How do lawyers get paid?
i. Client pays directly for lawyer’s services
1. Can be structured in different ways: hourly, flat fee, hybrid
ii. Contingency fee arrangement
1. Kind of like an insurance policy
2. Winning cases cover losing cases
iii. Someone else pays:
1. Insurance company
a. Very common but can create conflicts if their interests conflict with the client’s
2. Third-party litigation finance company
a. Companies that invest in lawsuits and provide funding to support a lawsuit
b. This is an investment: a loan to the plaintiff or the lawyers on the plaintiff’s side. If the lawsuit is successful, they get their money back and a percentage of the recovery
c. Third-Party Financing Disclosure is now required in N.D. Cal. (as of January 2017)
3. Other third party (family member, organization, corporation paying for defense of employee)
iv. Non-profit, government agency, or corporate employer (in-house counsel)
v. Pro bono
b. Fee Shifting
i. General rule: Everyone pays their own way
ii. Exceptions: 
1. Common fund: Plaintiff’s suit results in the creation of a fund from which the lawyer’s fees can be deducted
2. By Contract: Parties contract to provide that if someone has to sue on the contract, the loser will pay the winner’s fees
3. By Common Law: Court has inherent common law power to sanction parties acting in bad faith by requiring payment of the other side’s attorney’s fees
4. By Statute: Both state and federal fee-shifting statutes 
a. EX) federal civil rights statutes, California Code of Civil Procedure section 1021.5
XIX. Pleadings
a. Rule 7: Pleadings and Motions
i. Pleadings – Rule 7(a)
1. Specific documents, filed early in the action, identifying the parties and describing their claims and defenses
2. Essential pleadings are complaint and answer
a. P’s complaint: Claims against D
b. D’s Answer: Defenses against P’s claim, counterclaims against P (if any), crossclaims or 3rd party claims against others (if any)
ii. Motions – Rule 7(b)
1. Request for judicial action
2. Motion may be oral or written
a. Brief: Written explanations why a motion should be granted or denied
i. Some courts called Memorandum or Memorandum of Paints & Authorities
iii. Claim:
1. A description of the facts that give rise to the legal conclusion that the plaintiff is entitled to a recovery. Every P in a lawsuit will have at least 1 claim.
iv. Defense:
1. Reason not to award the remedy. Defenses include:
a. Denial
i. “That’s not what happened”
ii. Archaic term = Traverse
iii. Cannot be resolved on the pleadings alone
b. Affirmative Defense
i. “Even if that happened, I win because some other things happened”
ii. EX) Lack of jx, improper venue, statute of limitations, statute of frauds, consent, self-defense
iii. Usually requires facts outside the complaint to succeed
c. Failure to State a Claim
i. “Even if that happened, it was lawful”
ii. Archaic term = demurrer (Still used in CA state courts)
iii. Does not require facts outside of the complaint to succeed
v. Pleadings as evidence
1. Evidence: Information presented by witnesses 
a. Testimony under oath (in court or deposition)
b. Declarations or affidavits signed under oath
2. Lawyer’s oral and written statements are not evidence
3. Pleadings are written statements (by lawyer or by pro se party) describing claims and defenses
4. Therefore, pleadings are not evidence
5. Exception: “Verified Complaint” signed by a plaintiff is treated like an affidavit 
b. Complaint
i. Allows the plaintiff to explain his grievance and ask the court to grant some remedy
ii. Rule 3 
1. A civil action is commenced by filing a complaint with the court
a. How you actually go about filing a complaint is governed by local rules of each court
b. Filing: Deliver to the court clerk’s official file
i. PDF document uploaded to court’s website
c. Service: Deliver to the other parties
i. Summons and complaint (Rule 4)
ii. Subsequent documents (Rule 5)
iii. Court’s website automatically sends email to all parties
iii. Rule 8(a) – General rules of a pleading
1. (a) Claim for relief: A pleading that states a claim for relief must contain:
a. JX - A short and plain statement of the grounds for the court’s jurisdiction
i. Diversity: Parties’ citizenship and amount in controversy
ii. Federal Question: Federal Statute
iii. Proper venue and personal jx
b. Claim - A short and plain statement of the claim showing that the pleader is entitled to relief, and
i. Substantive legal theories, elements of theories, facts to satisfy elements
ii. Fraudulent Claims – Rule 9(b)
1. Requires heightened pleading standard when alleging fraud because it damages the other party’s reputation. Should include exactly what was fraudulent – time, place, nature of fraud. (From Stradford case)
iii. Enforced by Rule 12(b)(6)
c. Relief - A demand for the relief sought, which may include relief in the alternative of different types of relief 
iv. Systems for Pleading
1. Notice pleading <-- Continuum ---> Fact Pleading
2. Notice Pleading
a. Inform the defendant what the suit is about
b. Defendant is the audience
c. Less detail
d. General
e. Short
3. Fact Pleading
a. Specify the facts establishing liability
b. Defendant and judge are the audiences
c. More detail
d. Specific
e. Long
v. When complaint is dismissed “without prejudice,” P can fix the defect and file again. When it is dismissed “with prejudice,” he can’t file again. 
c. Responses to Complaint
i. Default – do nothing
1. Rule 54(c) and 55
2. Step 1: Default – Court enters default
a. Files something that says that D did not respond to complaint. This does not show that the P won the case.
3. Step 2: Default Judgement – Court issues default judgement - Rule 55(b)
a. An order ending the case and granting remedy
ii. Pre-answer Motions (and 1 Post-answer Motion) – Rule 12
1. Rule 12(g)(1) – You can bring more than 1 motion together
2. Rule 12(g)(2) – You can’t bring a second motion if that motion could’ve been brought with the first motion. All Rule 12 motions available need to be filed together. 
3. Rule 12(h)
a. If you omit a defense in the first motion that is waivable (12(b)2-5)), you’ve waived that argument as a defense for the remainder of the case
b. If you omit a claim that’s not waivable, you can use it as a defense later, but not as a motion to dismiss. 
4. First opportunity will be either:
a. The very first Rule 12 motion or the very first responsive pleading (as originally filed or if amended as a matter of course under Rule 15(a)(1))
5. Motion to Dismiss – Rule 12(b) - 7 options for defenses a party can assert: 
a. (1) Lack of subject matter jx
b. (2) Lack of personal jx
c. (3) Lack of venue
d. (4) Insufficient process
e. (5) Insufficient service of process
f. (6) Failure to state a claim upon which relief can be granted (see below)
g. (7) Failure to join a required party under Rule 19
6. Motion for a more definite statement – Rule 12(e) 
a. The complaint is too vague for D’s lawyer to figure out how to even respond. D would have to explain the details that are missing. (Pretty rare)
7. Motion to strike – Rule 12(f)
a. Must be filed before filing any other motion/answer or else you waive the right to file this (Pretty rare)
8. Motion for judgement on the pleadings – Rule 12(c)
a. Not a pre-answer motion – it would come after
b. Same as a 12(b)(6) motion to dismiss other than the time it’s filed
c. Judgement is based on the 2 pleadings only (complaint and answer)
9. Motion to Dismiss for Failure to State a Claim – 12(b)(6)
a. It tests the logic - no evidence to support the motion
b. Record is limited to the pleading and is filed before an answer
c. Old view: Conley Standard – Complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relive. (Old rule from Conley v. Gibson)
i. Discovery is where you would weed out cases that don’t belong in the system
ii. Evidenced in Bell v. Novak – Court says the bare facts about the accident were not enough to dismiss. The defendant can get more information in discovery., 
iii. Endorsed until recently 
d. New view: The language of Rule 8 didn’t change, but it was reinterpreted by the Supreme Court in 2 decisions.
i. Bell Atlantic v. Twombly – Antitrust case. Generally antitrust cases require more provisions so there was an issue about whether this decision only applied to antitrust cases. Court said that literal statement from Conley should be retired. A complaint must allege sufficient facts that, if taken as true, “state a claim to relief that is plausible on its face” in order to defeat a motion to dismiss. This is the reinterpretation of Rule 8. 
ii. Ashcroft v. Iqbal – P was detained during 9/11 investigations. P claimed conditions were unconstitutional and that there was a discriminatory policy. 
iii. Combined for 2-part test – The New Order of Battle for 12(b)(6) Under “Twiqbal” – 
1. View the complaint in light most favorable to the plaintiff, except:
2. Disregard “conclusory” allegations
a. Twombly – More than labels and conclusions, and a formulaic recitation of the elements of cause of actions will not do
i. 
b. Iqbal – Court must accept as true all of the allegations contained in the complaint. This is inapplicable to legal conclusions. 
c. What is conclusory? Unclear
d. EX) D called P on the phone for 3 hours and showed up at her home unannounced (fact) v. D was harassing P (conclusion). 
e. Rutter Guide: To satisfy plausibility, the complaint must include well-pleaded, non-conclusory factual allegations that if assumed true will at least plausibly suggest grounds for relief
3. Determine if remaining allegations tell a “plausible” story of liability 
a. Not the same as “probable” – move from possible to plausible   
b. In deciding, court must “draw on its judicial experience and common sense”
c. If obvious alternative explanation, then implausible
d. Cases likely to raise objections:
e. Cases where actions could be either lawful or unlawful, depending on D’s mental state
f. Cases where discovery is likely to be lengthy and expensive
g. Cases involving legal theories the current Supreme Court doesn’t like (antitrust, discrimination, suits against government officials)
iii. Answer
1. Rule 12(a) – Timing
2. Substance of an Answer:
a. Rule 8(b) – Responding to Allegations
i. Admitted: Rule 8(b)(1)(B)
ii. Denied: Rule 8(b)(1)(B)
iii. Admitted in part, denied in part: Rule 8(b)(4)
iv. Lacks sufficient knowledge or info to admit or deny: Rule 8(b)(5)
v. Silence or non-denial: Rule 8(b)(6)
vi. General Denial: 8(b)(3) – Deny everything
b. Rule 8(c)
3. Zielinski v. Philadelphia Piers – P was injured by party operating forklift. P sued company unaware that it was owned by different company. D issued general denial when he should have admitted part and denied part and made clear to the other party what was false and what was true. Court said his denied was ineffective. 
iv. Settlement
1. Party dismisses case before answer is even filed
2. Followed by voluntary dismissal 
3. Rule 41(a)(1)
v. New claims
1. Rule 13 – Counterclaims
2. Rule 14 – Joinder of new parties by D
d. Pleadings allowed by Rule 7(a)
i. Rule 7(a)(3) – If D counterclaims, P has to answer
ii. Rule 7(a)(7) – Reply: A document that is used to respond to an answer
	Pleading that states a claim
	Responsive Pleading

	Complaint by P against D – Rule 8(a)
	Answer to complaint by D – Rule 8(b)

	Counterclaim by D against P –Rule 8(a) and 13(a), (b)
	Answer to counterclaim by P – Rule 8(b)

	Crossclaim by D against D or P against P – Rule 8(a) & 13(g)
	Answer to crossclaim by P or D – 
Rule 8(B)

	3rd Party Complaint by P or D against a new party – Rule 8(a) and Rule 14
	Answer to 3rd party complaint by new party – Rule 8(b)


e. Amended Pleadings
i. To fix mistakes or to add new information that party did not know at the time claim was filed
ii. P can file Complaint, (First) amended complaint, (Second) amended complaint, etc.
iii. D can file Answer, (First) amended answer, (Second) amended answer, etc.
1. AKA. Answer to (First) amended complaint, etc.
iv. Rule 15(a) – Amendments before trial
1. (1): Amendments as a matter of course
a. Don’t need permission
b. You can amend once
c. Within 21 days
2. (2) Other amendments
a. Requires permission from the opposing party or the court
b. As many times as you can get permission
3. (3) Deadline to amend pleading
4. Beeck v. Aquaslide – After admitting that it was their slide that caused P’s injury, D realized that it wasn’t their item after all and needed to amend. Court granted motioned to amend. 
v. Rule 15(c) – Relating back of amendments 
1. Claim accrues  Claim filed  SOL expires  Complaint amended
2. Relating back means date of amendment = date of complaint
3. Moore v. Baker – P filed complaint on last day of SOL. P moved to amend her complaint. Amendment was passed SOL so it would have been time-barred unless it related back to original complaint. Court ruled that it did not relate back because first complaint was lack of consent and second complaint was negligence. This included actions that occurred during different times and involved distinct conduct. 
4. Bonerb v. Richard Caron Foundation – P filed complaint and moved to amend the complaint past SOL. Would have been barred unless same nucleus of facts. Both complaints derive from injury sustained from fall so amended complaint only changes legal theory so it relates back.
5. Rule: A claim relates back to the initial pleading when the claim asserted in the amended pleading arose out of the same nucleus of operative facts set forth in the original pleading. 
f. Calculating Deadlines
i. Rule 6
1. Exclude day that triggers event
2. Count every day including weekends and holidays
3. Include last day of given period, but if it is a weekend or holiday, period continues until the next day that is not a weekend or holiday.
g. Affirmative Defenses
i. Rule 8(c)
ii. “Even if your allegations are true, I win because of additional facts”
iii. Involves proving a legal theory that is beyond what P has alleged in the complaint
iv. They’re usually in the answer to make sure they’re not waived. Minimal information is required in the answer.
XX. Discovery 
a. Disclosure – Rule 16 & 26
i. Required Disclosures:
1. Initial Disclosure
a. 26 is first
b. then submit plan
c. then 16
d. Parties are required to affirmatively disclosure information without receiving a request
e. Rule 26(f) – Requires parties to meet early in the case and discuss discovery with the judge
f. Rule 26(a) – Within 1 week of this confirmation, each party has to provide information under 26(a) without waiting for a request
g. If you fail to disclose something required, the other party will win unless:
i. TEST: Substantially justified or harmless
2. Disclosure of Expert Testimony
3. Pretrial Disclosure
4. And obligation to supplement under Rule 26(e)
b. Discovery Rules: 26-37 and 45
c. Goal of Discovery: Don’t want trial by ambush and to facilitate early resolution by knowing the cards that the other side is holding
d. Between the parties, nothing filed with court
e. Discovery Scope and Limits
i. Rule 26: What type of info may be sought and what type of info is exempt
1. Limited by Rules 26(b)-(c) in the following ways:
a. Relevance
i. Parties may obtain discovery regarding any non-privileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case
ii. If something could lead to admissible evidence, it is admissible
b. Proportionality & Privacy (2 different elements)
i. Rule 26(b)(1), 26(b)(2)(C) and 26(c)
ii. Proportionality
1. Factors: Can go to all elements
a. Importance of issues at stake
b. Amount in controversy
c. Parties’ relative access to relevant information 
d. Parties’ resources
e. Importance of discovery in resolving the issues
f. Whether the burden or expense of the proposed discovery outweighs its likely benefit  
iii. Overly burdensome
1. Price v. Leflore County Detention Center – P wanted records. D didn’t do a good job recordkeeping and would have to go through every single person’s file. Court rejected this argument because it was only because D was disorganized in recordkeeping and there was no other way to get P what he wanted. 
iv. Invasive Privacy Rights
1. Renigifo v. Erevos Enterprises – P tried to recover wages from employer. D wanted SSN, economic info, immigration status, etc. This would be info needed to confirm hours for overtime wages and truthfulness and credibility. Court says that some info was relevant but denies because it was too personal and prejudicial. It could cause D to drop suit or discourage others from bringing similar suits because it burdens P’s liberty rights. 
v. Rule under 26(c): An order may be issued to prevent certain matters from being inquired into to protect a party or person from annoyance, embarrassment, oppression or undue burden or expense. 
c. Privilege
i. Rule 26(b)(1)
ii. Protects communication, not underlying facts. Those may be discovered through methods that do not involve disclosure of the communication. 
1. Theory is that there is something not right about getting this particular information from the specific person
iii. Attorney-Client Privilege
1. Both client and lawyer need not reveal:
a. What client and lawyer told each other in the course of requesting or providing legal advice
b. If their communication was kept confidential and not waived
iv. Work Product Doctrine – Trial Prep Materials – Rule 26(b)(3)
1. Why protect?
a. Attorney’s will avoid putting ideas in writing
b. Incentive against full trial prep
c. Attorney’s should not become witnesses
d. Not sporting to rely on “borrowed wits”
e. Against tradition of adversarial system
f. Discovery of strategies would demoralize attorneys
2. What’s protected?
a. Attorney notes, witness lists, strategy memos
3. Hickman v. Taylor – Tugboat accident where estate of 1 of 5 deceased sued for information about the case that the opposing attorney gathered. Lawyer wanted for verification of his own information that could have been gathered by other means. Court ruled this did not warrant intrusion. 
4. Rule: Opposing counsel must demonstrate necessity, justification, or undue prejudice for access to counsel’s written statements, private memoranda, and personal recollections. 
v. Rule 26(b)(3) – came after Hickman
1. General rule: Ordinarily, party can’t discover docs and tangible things that are prepared in anticipation of litigation or for trial
2. Exceptions: Unless, they are otherwise discoverable under 26(b)(1), and the party shows that it has substantial need for the materials to prepare its case and cannot without undue hardship obtain it themselves. 
3. Protection against disclosure: If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other representatives concerting the litigation 
vi. Categories of work product:
1. Work product that can be discovered by other means
a. EX) Hickman
2. Requesting party demonstrates a substantial need for material that was developed for anticipation of litigation and it would cause undue hardship to try to obtain the info in another way. Requesting attorney MAY be entitled to this material. 
a. EX) If in Hickman, lawyer interviewed crew member who later died
3. Opinion work product: mental impressions, conclusions, opinions, strategy or legal theories of a party’s attorney
a. Rarely if ever discoverable 
vii. Claiming Privilege or Protecting Trial-Prep Materials – Rule 26(b)(5)
1. Information withheld:
a. If party withholds otherwise discoverable info by claiming privilege or trial-prep, party must:
i. Expressly make the claim and
ii. Describe privileged info (Produce Log)
2. Information Produced:
a. Inadvertent disclosures: Party must notify and the other party must promptly sequester, return, or destroy it.
3. Claw-back Provision: Lawyers agree and come to agreement about what happens if accidental disclosure. Usually more specific than Rule 26(b)(5)
2. Expert Witnesses – Rule 26(b)(4)
a. Fact witness: May participate in the events that give rise to the litigation
b. Expert Witness: A person whose testimony will - because of his specialized knowledge, skill, experience, training or education – assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue in the case
i. Testifying witness
1. You need to disclose and write a report about what they are saying. Then the other side will typically depose that expert
2. Rule 26(a)(2) – Parties are required to disclose the names of testifying witnesses 90 days before trial plus a report with the expert’s conclusions, compensation, qualifications, etc.
ii. Non-testifying witness
1. No report or disclosure necessary
2. Rule 26(b)(4)(D) – Only get discovery in exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same subject by other means
c. Thompson v. Haskell Co – P sued D for sexual harassment. P wished to shield report about diagnostic review and personality profile saying that these were facts and opinions of an expert witness in anticipation of litigation and not to be called at trial. Court ruled this was probative because her emotional state at the time was important to the case so the documents were discoverable.
d. Chiquita v. M/V Bolero – P hired D to ship bananas. Ship malfunctioned and cargo was left behind. P hired expert to examine the ship. D sought this information in discovery. P objected because the witness was non-testifying. D could have sent their own expert but chose not to. Deposition was denied but witness was ordered to produce his file because it wasn’t privileged. 
f. Discovery Tools (for parties)
i. Depositions: Rule 27-32 (Only need Rule 30 and 31)
1. The best for gathering information but very expensive
2. Sworn testimony, under oath and subject to perjury. Can be used to impeach
3. Recorded by a court reporter and often audio/video
4. Rule 30:
a. Can depose any person, including a party – Rule 30(a)(1)
i. Notice of Deposition for party – Rule 30(b)(1)
ii. Also need subpoena for non-party – Rule 45
iii. To take deposition of an organization – Rule 30(b)(6)
b. Limit of 10/side absent court order or stipulation of parties – Rule 30(a)(2)
c. Limit of 1 7hr day absent court order or stipulation of parties – Rule 30(d)(1)
d. Witnesses usually answers questions despite objection by counsel. Notable exception when answer calls for privileged information – Rule 30(c)(2)
i. The deponent’s attorney can also object to questions:
1. Generally not actually to get the opponent not to answer but to preserve objection so that down the line, can prevent evidence from coming out at trial
e. Can be done in writing but then no follow up questions – Rule 31
f. The deponent’s attorney can also ask questions at the end. This is usually done when the record needs to be cleaned up and to make sure the deponent understood the questions answered if it seemed unclear. 
ii. Interrogatories (“Rogs”): Rule 33
1. Seek answers to questions in writing
2. You list questions – limited to 25
3. Cheap method 
iii. Request for Production (“RFP”): Rule 34
1. Document requests (electronically stored info counts)
2. No limit on number you can request
3. Non-parties are not subject to this
4. You can use this for tangible thing/land – inspection
a. EX) To inspect car involved in an accident
iv. Physical or Mental Examinations: Rule 35
1. This is an exception to the normal rule of no court intervention. For this, you need court intervention to show there is good cause for conducting a physical or mental examination
a. Good cause: showing that there is a direct relationship between the exam you’re seeking and what you hope to show.
b. EX) P who alleges a physical injury could have an exam by Dr of the D’s choosing to assess injuries
v. Requests for Admission (“RFA”): Rule 36
1. Seek answers to questions in writing
2. Get undisputed issues out of the way
3. No limit on the numbers
g. Discovery Tools (for non-parties)
i. Subpoena for Deposition or Production: Rule 45
1. Allows party to get documents from non-parties
2. Same principle as rule 34 just for non-parties
h. Resolving Discovery Disputes
i. Rule 37
ii. Rule 37(c)(1): Penalties for not doing what you’re supposed to do when you’re supposed to do it
i. Preventing Discovery Abuse
i. If lawyer requests info an doesn’t get it, it is up to that party to try to resolve it.
ii. Rule 26(g) – Similar to rule 11 in discovery context. It suggests attorney’s fees will be an appropriate sanction
iii. Rule 37 – Whole scheme for non-compliance
1. 37(c): Automatic sanction for initial disclosures
2. 37(b): Sanctions available after court orders party to comply and party refuses
3. 37(a): Motion to Compel – grants attorney’s fees unless it was justified
4. If still no compliance, further sanctions
5. 37(a)(5)(B) – If Motion to Compel and denied, you pay other side’s attorney’s fees unless your position was justified 
iv. Security National Bank of Sioux City v. Abbot Labs – D’s lawyer interrupted deposition hundreds of times with meritless objections. Judge sanctioned attorney by ordering him to create an educational video about this conduct. 
v. Failure to preserve electronically stored information – Rule 37(e)
1. What makes e-discovery different?
a. Volume, multiple copies, metadata, volatility, searchability 
2. Zubulake v. UBS Warburg – Lawyer instructed company about “litigation hold” and spoliation of evidence. Court said that wasn’t enough. Lawyers need to be aware of client’s process, speak with IT, and communicate with the key players. 
3. Issues:
a. Spoliation of evidence – Loss or destruction of evidence in some way
i. The rule against this comes from common law because FRCP don’t kick in until after discovery is under way
ii. Duty to prevent spoliation (The Litigation Hold)
1. Instruction not to destroy any evidence when a matter is likely to go to litigation
b. Sanctions for Litigation Misconduct
i. Adverse Inference Instruction
1. Needs to be willful, not just negligent. Need to show intent.
ii. Costs/fees, etc. 
XXI. Ethical Conduct by Lawyers
a. Within current lawsuit
i. Sanctions by presiding judge
1. Rule 11 – Regulating conduct of attorneys on papers filed in court
a. Rule 11(a): Signature required on all papers
b. Rule 11(b): Signature acts as certification of good faith and diligence
i. (b)(1): Good faith
1. Not being presented for an improper purpose
ii. (b)(2): Legal accuracy
1. You must have a reasonable basis in law for your argument
2. Legal research: existing law or non-frivolous argument for changing law or new law
iii. (b)(3) & (4): Factual accuracy
1. (3): Factual contentions have evidentiary support (moving party)
a. Not required to be correct but need evidentiary support.
b. Take reasonable steps to make certain it’s true – not enough to just trust client.
2. (4): Denials of factual contentions are warranted on the evidence (Answer)
a. You have to have a reason for denial
c. Rule 11(c): Sanctions for improper signature
i. (1) The court may appoint appropriate sanctions
ii. (2) Procedure for sanction motions
1. Must be separate from other motions
iii. (3) Court can on its own initiative order violating party to show cause
d. Rule 11(d): Inapplicable to discovery
e. Walker v. Norwest –Attorney didn’t properly use the law for a diversity case. This was a b(2) and b(3) issue. The attorney was sanctioned.
f. Christian v. Mattel –The doll that they claimed infringed on their copyright was actually created years prior to theirs. Attorney failed to do proper legal research. Factual contentions lacked evidentiary support. (Frivolous lawsuit)
2. Discovery Rules
a. Rule 26(g)
b. Rule 30(g)
c. Rule 37
3. 28 USC 1927 – No frivolous 
a. Lawyer who multiplies the proceedings unreasonably may have to personally satisfy excess costs, expenses, and attorney’s fees. 
4. Contempt
5. Inherent powers
ii. Reputation
b. Outside current lawsuit
i. Criminal law: perjury, false swearing, etc
ii. Tort law: malpractice, malicious prosecution
iii. Professional discipline by state bar
iv. Reputation
XXII. Resolution without Trial
a. Note: can occur at any time
b. Motions from Above
c. Default and Default Judgement – Rule 55/54(c)
i. (a) Entering a Default: When a party against whom a judgement for affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the party’s default
ii. (b) Default judgement
1. Court enters judgement, which ends the case and starts the clock on filing an appeal, because D didn’t show up.
iii. (c) Setting aside a default or default judgement: The court may set aside an entry of default for good cause, and it may set aside a final judgement under rule 60(b)
1. 60(b) – Ground for relief from final judgement, order, or proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgement, order or proceeding for the following reasons:
a. Mistake, inadvertence, surprise, or excusable neglect
b. Newey discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under 59(b)
c. Fraud, misrepresentation, or misconduct by opposing party
d. The judgement is void
e. The judgement has been satisfied, released or discharged; it is based on an earlier judgement that has been reversed or vacated or applying it prospectively is no longer equitable, or
f. Any other reason that justifies relief
d. Involuntary Dismissal
i. Rule 41(b): If the P fails to prosecute or comply with these rules or a court order, a D may move to dismiss the action or any claim against it. Unless the dismissal order states otherwise, a dismissal under this subdivision and any dismissal not under this rule – except for lack of jx, improper venue, or failure to join a party under Rule 19 – operates as an adjudication on the merits
ii. On a motion or on its own motion, the court can order dismissal against P for:
1. (1) Failure to prosecute
2. (2) Failure to comply with any of the federal rules
3. (3) Failure to comply with a court order
iii. Potentially relevant court orders
1. The scheduling order
a. Issued under Rule 16(b)(1)
b. Sanctions for ignoring order also possible under Rule 16(f)(1)(C)
2. Discovery orders
a. Protective order under 26(c)
b. Order compelling discovery under rule 37
c. Sanctions under rule 37(b)(2)
3. Other, local rules
4. Note: Ds may also be sanctioned for violating court orders but it would not be dismissal 
iv. Usually dismissed with prejudice because it’s on the merits
v. This is a sanction of last resort, courts will typically try something less drastic first
e. Voluntary Dismissal
i. The P can dismiss case voluntarily
1. Without leave of court
a. Rule 41(a)(1)(A)(i) – Allows P to dismiss any time before D answers
b. Rule 41(a)(1)(A)(ii) – Allows P to dismiss any time if D agrees
c. Typically without prejudice but there is an exception that if you’ve filed and dismissed before, it will be with prejudice
2. With leave of court
a. Court decides on its terms. Unless order states otherwise, without prejudice so court would have to state that it’s with prejudice.
f. Settlement
i. Pretrial Conference (to encourage settlement) Rule 16
1. (a) Purpose of pretrial conference
a. In any action, the court may order the attorneys and any unrepresented parties to appear for one or more pretrial conferences for such purposes as:
i. Expediting disposition of the action
ii. Establishing early and continuing control so that the case will not be protracted because of lack of management
iii. Discouraging wasteful pretrial activities
iv. Improving the quality of the trial through more thorough preparation, and
v. Facilitating settlement
2. (c) Attendance and matters for consideration at pretrial conference
a. (1) Attendance – Requires representative to be able to consider settlement
b. (2) Matters for consideration – Settling the case
g. Alternative Dispute Resolution
i. Mediation
1. Defined: A neutral third party helps the parties negotiate a voluntary settlement
2. This is typically memorialized in a contract and results in a settlement agreement and voluntary dismissal. 
3. If agreement is not followed, party can’t file in federal court because the original case is concluded. This becomes just a breach of contract case. You would need independent jx. 
a. Work around: Construct the dismissal order that has “magic words” that settlement is part of dismissal order explicitly or a term of dismissal so that the court can hold on to jx
ii. Arbitration
1. Defined: A neutral third party (other than a judge) decides who wins, using procedures agreed upon by the parties
2. Done at the outset and often because there was an arbitration clause
3. Parties can choose which substantive law and procedural law will apply, judges, place, etc. 
4. Federal Arbitration Clause (FAA) – 9 USC Section 2 et seq. 
a. Broadly declares agreements to arbitrate valid as matter of federal law unless contract law violates agreement (FAA Section 2)
b. If party files suit notwithstanding arbitration clause, the other party can move for a stay of court proceedings (FAA Section 3)
c. IF a party wants to arbitrate pursuant to a contractual arbitration agreement and the other side refuses, can also seek a court order compelling arbitration (FAA Section 4)
d. After arbitration is complete, either party can move to have the court confirm the award. The opposing party can only move to vacate the aware on narrow statutory grounds (Ex. Fraud). When award is confirmed, it is considered final and binding and is enforceable as a court order. (FAA Sections 9-11)
e. The FAA doesn’t create an independent basis for Fed Q jx to get into federal court – only when fed jx is already established
5. Ferguson v. Countrywide – Use the doctrine of unconscionability to not enforce arbitration agreement. This was an extreme opinion.
6. AT&T v. Concepcion – The court held that the Discover Bank Rule was preempted by the FAA. CA’s interpretation of unconscionability was preempted and the provision was consumer friendly and not unconscionable. The court says the FAA doesn’t permit arbitration but promotes arbitration. 
h. Summary Judgement
i. Comes after most or all of discovery is concluded 
ii. It is the last resort to resolve the case before trial 
iii. Question to ask: Do we need a trial to resolve this?
1. At trial, the trier of fact decides which facts occurred and then applies the law to those facts
2. Trials are not necessary to announce rules of law
3. Trials are necessary to decide contested facts that cannot be resolved on paper
a. Conflicting evidence
b. Credibility of witnesses
iv. Governed by Rule 56
1. Record: Preview of trial evidence, disregards pleading
2. Tests the facts
3. It can be filed any time until 30 days after the close of discovery
4. If granted:
a. Judgement on the merits
b. No further discovery and no trial 
5. 56(c) – Intended to codify the practice in many courts already in local court rules. Added in 2010. 
6. 45(c)(1)(A) – Consists of materials in the record: depositions, documents, electronically stored information, affidavits or declarations, stipulations, admissions, interrogatory answers, or other materials
a. Note: Does not include allegations in pleadings
7. 56(c)(2) and (4) – Affidavits must be on personal knowledge, and set out facts that could be presented as admissible evidence.
8. 56(c)(2) – Court cannot consider evidence that could not be presented in an admissible form at trial. The burden is on the proponent of the evidence to show that the material is admissible and to explain the admissible form of the evidence that will be presented at trial. 
9. 56(d) – Need more time to get evidence to beat motion
10. Citing to evidence:
a. 56(c)(1)(A) – Requires cites to particular facts of material in the record
b. 56(c)(3) – States that the court need consider only the cited materials
c. Advisory Committee comments warn that many courts have local rules requiring specific formats for citations to the evidence
i. That’s true in the Central District of CA
ii. Judge may also have Standing Order 
11. Burden on Moving and Non-Moving Party
a. Celotex Corp v. Catrett – Asbestos case. P sued a number of asbestos manufacturers including D. D moved for SJ stating that P failed to present evidence of a connection. Court held that it was sufficient that Celotex, as the moving party, point to nothing in the evidence produced in discovery that links their product to the decedent.
i. Whose responsibility was it to prove or disprove Celotex’s responsibility?
1. Old Standard: I have evidence to prove it wasn’t me
2. New Standard: I have evidence to prove it wasn’t me OR Plaintiff can’t show it was me because at trial, Plaintiff would have had the burden proving that it was the Defendant
b. Tolan v. Cotton – Excessive force by cop case. Both parties testified to different events surrounding the incident. There was contrary evidence to each of the items testified so SJ was improper because a reasonable fact finder could have decided either way. This is the type of case that needs to go to a jury. 
c. Bias v. Advantage International – Basketball star/life insurance case. P sued D, agent who was supposed to get life insurance policy but didn’t. D offered evidence of player’s drug use. P offered evidence that they didn’t see him doing drugs. Court says that failure to get life insurance policy didn’t cause harm because his drug use would’ve come in the way of obtaining the policy. The evidence that P had did not disprove the conflicting evidence that he did cocaine. Those things could all be true at the same time- they are not conflicting. So SJ was appropriate. 
v. Types:
1. SJ Motion by D (No Trial Burden)
a. Moving party D  My evidence proves that you are certain to lose on Element X OR P cannot prove Element X
b. Nonmoving party P (with trial burden)  I might win on that element 
2. SJ Motion by P (With Trial Burden)
a. Moving Party P  I am certain to win on all elements
b. Nonmoving party D  You might lose on at least one element
3. Partial SJ – Rule 56(a)
a. Misleading because it is not a real judgment. It isn’t the end of the claim. You would still need to resolve the other issues. 
b. EX) Negligence = Duty + Breach + Causation + Damages
i. Moving party P (with trial burden)  I am certain to win on the first 3 elements. The only fight here is about damages. 
ii. Nonmoving party D --? You might lose on at least one of those elements
4. Cross-Motions for SJ
a. Both sides agree that there is no factual dispute
b. “We agree on all the material facts. Tell us who wins on the law.”
vi. How to prevail on SJ
1. SJ Granted:
a. No genuine dispute of material fact AND
b. Movant is legally entitled to judgement
2. SJ Denied:
a. Genuine dispute of material fact OR
b. Movant is not legally entitled to judgement OR
c. More time is needed for discovery per Rule 56(d)
vii. Distinguish between:
1. Motion to dismiss for failure to state a claim - Rule 12(b)(6)
a. The “so what” motion. Even if allegations are true, the claim fails as a matter of law. It tests the legal sufficiency of the complaint.
b. Filed before an answer
c. Judge looks at complaint only – assumes it’s all true
d. If you submit more than just complaint, court will treat it as a motion for summary judgment per rule 12(d)
2. Motion for judgment on the pleadings – Rule 12(c)
a. It looks at complaint and the answer but no other evidence. Still just on the face of the pleadings.
3. Motion for Judgement as a matter of law – Rule 50
XXIII. Trial
a. Roles of Judge and Jury
i. Judge
1. Manages the case as it moves through the court system
2. Rules on motions
3. Controls the evidence that is admissible at trial
4. Instructs the jury on the law
ii. Jury – “Trier of Fact”
1. Finds facts
2. Applies law to facts
3. Decides what facts occurred, and then applies the law (assisted by the judge) to those facts
iii. Questions of law or fact?
1. Law for judge:
a. What is the speed limit?
b. Is consent a defense?
c. How long is SOL?
2. Fact for jury:
a. How fast did D drive?
b. Did P consent?
c. When did acts occur?
3. Mixed Law and Fact:
a. Facts are undisputed but reasonable minds could differ on how the law applies to those facts
b. Was there substantial performance of this contract?
c. Did the doctor adhere to the standard of care?
d. Would a reasonable person fear imminent assault?
b. Right to Jury
i. Seventh Amendment
1. “In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court o the US, than according to the rules of the common law.”
2. This is Constitutional so it trumps state law. A state case which would not allow a jury trial for that type of case, still would have a jury trial because it’s constitutional. 
3. Does SJ violate? 
a. No, because there was a way to dispose of lawsuits that should not have gone to trial in 1791.
ii. At Common law: If in 1792, the case would have been tried by jury, it would have a trial by jury now
iii. Rule of Thumb: Right to civil jury depends on relief requested
1. Right to Jury
a. Money damages
2. No right to jury
a. Injunction
b. Declaration
c. Equitable relief
3. Complex cases
a. Both – money damages and injunction
i. If they are common question of fact, then it’s tried first to a jury. That will bind the judge on the factual question, then the judge can decide on the remaining equity issue. 
b. Claims that didn’t exist at common law
i. 2 Part Test:
1. Find the closest historical analog to treat the new claim the same way as the closest claim. 
2. If there is a dispute, the tie breaker is the remedy is the remedy sought. 
iv. Rule 38 – Right to a jury trial, Demand
1. Failure to demand a jury trial, waives your right to a jury trial. 
2. How to demand? – Rule 38(b)
a. Serve the other party with written demand – could be in pleading
b. Must be within 14 days after the least pleading directed to the issue is served
c. Must comply with Rule 5(d)
v. Juries
1. Governed by Rule 48 – Number of Jurors, Verdict, Polling
2. Jury Selection
a. Jury Pool – sometimes called “venire”
b. Potential jurors summoned to court
c. Must be from “fair cross section of the community” per 28 USC 1861
3. Voir Dire
a. Opportunity to question prospective jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide case
b. Rule 47(a)
4. Jury Challenges
a. Preemptory rule – Rule 47(b)
i. You get 3 in federal court
b. For cause
c. Order of Trial
i. Party with the burden of proof goes first and last
ii. In (most) civil actions, plaintiff’s burden of proof is by a “preponderance of the evidence”
iii. Order:
1. Plaintiff – Case in Chief
a. P burden: Present a prima facie case
b. Enough evidence on each element to allow jury to rule in P’s favor
2. Defendant – Case in Chief
3. Plaintiff – Rebuttal
a. Response to evidence first introduced in D’s case in chief
4. Then:
a. Closing arguments
b. Jury instructions
c. Case “submitted” to a jury
5. Deliberation
a. Jury’s private discussion
b. The Jury as a “Black Box”
i. Evidence, arguments & Instructions  Black box  Verdict
ii. Can’t investigate the jury’s thought process, but can ask jury questions on the front end
1. What kind of verdict form to give the jury – Rule 49 (Not on test)
a. General Verdict: Verdict and Damages
i. Implies all elements of claim were satisfied
b. Special Verdict: 
i. Ask questions about ultimate fact issues that are being presented. Then the judge reaches the decision based on the jury’s answers.
ii. You would make this request before trial and come to agreement with the other side about what questions look like.
c. General verdict with interrogatories:
i. Reach general verdict but also include fact questions to make sure
6. Verdict
a. Jury’s decision 
d. Judgement as a Matter of Law – Rule 50(a)
i. AKA – Directed verdict, judgment notwithstanding the verdict, renewed judgement as a matter of law (renews things you raise din the first place after the verdict)
ii. Can be brought any time before it’s been submitted to a jury by either party
iii. Granted when there is a complete lack of proof on one side or the other
iv. Rule 50(a) – Gives the judge the right to take the case away from the jury and decide the case outright
1. When: During trial (after nonmoving party is “fully heard” but before submission to jury)
2. It is based on the trial evidence
3. Granted when a reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party
v. Reid v. San Pedro Railroad – P sued D Railroad for letting fencing fall into disrepair allowing cow to wander and get struck by train. Appellate court ruled that trial court should have granted judgment as a matter of law. P needed to prove with a preponderance of the evidence but here it was with equal force that it either scenario could have occurred, thus P should have failed. 
vi. Pennsylvania Railroad v. Chamberlain – P sued D alleging train caused death of man. 3 witnesses testified against P and 1 witness testified for P. Jury ruled for D. Appellate court reversed. SCOTUS ruled that P did not maintain his burden of proof because the evidence tends equally to 2 inconsistent propositions. 
e. Renewed Judgement as a Matter of Law – Rule 50(b)
i. Why you need a 50(a) motion before a 50(b) motion
1. “The mechanism that makes Rule 50(b) constitutionally valid against a charge that it violates the Reexamination Clause of the Seventh Amendment is the provision that ‘if the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding of the legal questions raised by the motion.’   Thus, the district court expressly may reserve decision on the initial motion for judgment as a matter of law but, by virtue of the quoted language, it will be deemed to have reserved decision even if it has denied the motion and not uttered a formal reservation.”
ii. JMOL v. Renewed JMOL
1. Most courts will wait for jury to make a decision instead of JMOL. If the jury rules the other way, the judge can still grant a Renewed JMOL.
a. On appeal with JMOL, there would be a grant of a new trial
b. On appeal of Renewed JMOL, they would reverse the JMOL and reinstate the jury verdict
iii. Result: Judgement 
iv. Timing: After trial, but no later than 28 days after entry of judgement
v. Record: All trial evidence
vi. Standard: A reasonable jury would not have a legally sufficient evidentiary basis to find for nonmoving party
1. “There is no legally sufficient evidentially basis for the verdict.”
f. New Trial
i. Governed by Rule 59
ii. Result: New trial
iii. Timing: After trial, no later than 28 days after entry of judgment 
iv. Record: Trial evidence plus any new evidence
v. Standard: Any reason for which a new trial has heretofore been granted
1. “I have a firm and definite conviction that the jury was wrong, even if there was some evidence consistent with the verdict.”
2. Flawed procedure:
a. Legal errors by trial judge
i. Incorrect jury instruction
ii. Incorrect evidentiary rules
iii. Admitting evidence that shouldn’t have been admitted
b. Attorney misconduct
c. Jury misconduct
3. Flawed verdict:
a. Jury verdict contrary to the “great weight” of the evidence
i. No clear rule about what the standard is, it’s a continuum of jury error.
ii. More certain of Jury Error  Less Certain of Jury Error
iii. More: JMOL Standard – There is no legally sufficient evidentiary basis for verdict
iv. Medium: New Trial Standard – I have a firm and definite conviction that the jury was wrong, even If there was some evidence consistent with the verdict
v. Less: If I Had been on the jury, I would have voted differently. 
b. Note: This could happen even if procedures were perfect
vi. Lind v. Schenley Industries – P sued D for breach of oral promise to increase pay. P’s evidence was his testimony and his secretary’s testimony. D’s evidence was that they never talked about it other than the 1 conversation and no other sales person made this. He would have been the highest paid employee other than president. Jury ruled for P and D moved from JMOL and new trial. Judge granted motion because it found the jury’s verdict contrary to the weight of the evidence. Appellate court reinstated jury verdict because this was a case of believing testimony. If jury believed P’s testimony, it presented overwhelming case for P. 
vii. New Trial Limited to Damages
1. If judge is certain that the award of damages did not reflect considerable jury uncertainty that the plaintiff should recover at all.
Remittitur 
a. Trial judge thinks damages are excessive and orders a new trial unless P agrees to accept a lower damage award
2. Additur
a. Trial judge orders new trial unless D agrees to increase damage award
b. Considered unconstitutional because it is making an award that the jury did not but can be deemed ok in state court.
g. Appeal
i. Right to appeal to a regional appellate court – usually a 3-judge panel
1. If unhappy with that, there is a mechanism for requesting a broader en banc panel
ii. What happens in the trial court sets the boundaries for appeal
1. No new evidence
2. No new issues
a. Arguments may be phrased differently than at trial, or rely on different authorities, but appellate court may disregard wholly new issues
b. Trial court may affirm on any basis supported by the record, even if its reasoning differs from trial court
c. Exception: Subject matter jx may be raised for the first time on appeal
iii. Who can appeal? 
1. Only “aggrieved parties” may appeal
a. Adverse judgment = aggrieved
b. Won, but disliked trial court’s reasoning = not aggrieved
2. If won 1 claim, but lose on another claim:
a. Look at relief sought – Did you get what you asked for?
i.  if the relief on the claim you lost is the same as the claim you won, not aggrieved 
b. Exception: If 1 claim gives more compensation
i. EX) If 1 claim provides a fee shifting provision but you win and get damages for the other claim, you can appeal on that
iv. When can you appeal?
1. Timing for Commencing Appeal
a. Federal Rule of Appellate Procedure 3(a)
i. An appeal permitted by law as right from a district court to a court of appeals may be taken only by filing a notice of appeal with the district clerk within the time allowed for by Rule 4
b. Federal Rule of Appellate Procedure 4(a)(1)(A)
i. In civil case, subject to some exceptions, the notice of appeal required by Rule 3 must be filed with the district clerk within 30 days after the judgment or order appealed from is entered:
1. 60 days if the US is a party to the action
2. If post-trial motion under Rule 50(b) or 59 is filed, then 30 days from order on motion
2. Final Judgement Rule
a. The Court of Appeals shall have jx of appeals from all FINAL DECISIONS of the district court – 28 USC 1291
b. Decisions are generally final when the trial court enters final judgment on all claims against all parties
i. Final Decision: One that ends the litigation on the merits and leaves nothing for the trial court to do but execute the judgment 
ii. Interlocutory Decision: A decision denying a motion which continues the case. This is not appealable until the conclusion of the entire case because it is occurring during the pretrial state.
c. Exceptions: 
i. Rule 54(b) – Multiple claims/parties
1. Let’s trial court direct judgement on one or more claims/parties when there are numerous claims/parties. For efficiency purposes when the court doesn’t think there should be a delay.
ii. 28 USC 1292(a) – Prelim/TRO Injunctions
1. Could use Interlocutory Appeal if trial court granted or denied injunctive relief while the rest of case is still pending
2. 28 USC 1292(a)(1)
a. Interlocutory orders granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where a direct review may be in the Supreme Court. 
iii. 28 USC 1292(b) – Certification
1. District court issues order saying that this should be appealed when there is a controlling question of law that there is a substantial ground for different opinion. Circuit court has to agree. 
a. EX) Split opinions amongst other circuits or case of first impression
3. Liberty Mutual v. Wetzel – P sued D alleging that D violated Title VII with unfair insurance benefits. P  requested injunctive relief ordering ease of discriminatory practices and damages. TC found for P but granted none of the requested relief. D appealed, which affirmed, and then petitioned the Supreme Court for certiorari. Supreme Court held that the TC decision was not appealable because it was not a final judgment because the TC did not grant relief so it was partial SJ. 
v. Court of Appeals Dispositions
1. Affirm
a. Trial court result was correct
b. Appellate court may use different reasoning
2. Reverse
a. Trial court result was incorrect
b. Grounds for Reversal
i. 1. Reversible error occurred in trial court AND
1. Anderson v. Bessemer City – P sued D. TC ruled for P. AC overturned judgement finding it was clearly erroneous. Factual findings that D argued were clearly erroneous. SC said that there was no clear error because facts allowed for 2 alternative readings so neither could be clearly erroneous. 
ii. The error was not “harmless” - 28 USC 2111
1. It could have affected the outcome
2. Harnden v. Jayco Inc. – Trial court admitted evidence that was not in admissible form and granted SJ on that basis. Court decides that this was harmless error because P saw the evidence and there was time for D to correct the error had P complained about it.
3. Remand
a. Send back to trial court for more proceedings
b. Reverse and remand often happen together
4. Dismiss the Appeal
a. Very rare, usually based on problem with appellate court jx
vi. Standard of Appellate Review
1. Harmless error, Clear Error, Abuse of discretion, De novo?
2. Most deference to trial decision  Least deference to trial decision (continuum)
a. Most
i. Clear error
1. For factual findings
2. Court of Appeals defers to TC unless error is unmistakable
ii. Abuse of Discretion
1. For judgment calls with a range of correct answers
2. Court of Appeals defers to TC unless it “abused” its discretion by going beyond acceptable range
a. EX) Discovery orders, admissibility of evidence
iii. De Novo
1. For purely legal questions
2. Court of Appeals gives no deference to trial court decision 
a. EX) Motion to dismiss/SJ, faulty jury instructions
b. Least
XXIV. Preclusion
a. Defined: The effect of a judgment on a subsequent case. A person is precluded from re-litigating certain things if there has already been one fair opportunity to litigate
b. Claim Preclusion
i. Can be used defensively only
ii. AKA. “res judicata” or “bar” or “merger” or “the rule against splitting claims”
iii. Someone is precluded from bringing a claim in a subsequent lawsuit
1. Occurs when the case concerns the same claim as a prior action, is litigated by the same parties to the prior action, and when the first action resulted in a final judgement on the merits. 
iv. Compulsory counterclaims are usually barred because it violates rule 13 but some courts also allow claim preclusion even though technically it’s not the same claim and not the same party/respondents because it’s flipped. 
v. Elements: A claim is precluded in Lawsuit #2 when:
1. It is the “same claim” asserted in Lawsuit #1
a. Rule: A claim in Lawsuit #2 is the same claim as in lawsuit #1 if it could have and should have been asserted the first time
i. Could have been asserted
1. Factually and legally possible to litigate the first time
ii. Should have been asserted
1. In some jx: Arises from the same “transaction”
a. The focus is on the events. The claims arise from the same set of facts. 
b. It is used by Restatement, federal courts, many states
c. Variations:
i. “transaction or occurrence”
ii. “series of transactions or occurrences”
2. In some jx: Arises from same “cause of action”
a. The focus is on the legal theories and the amount of overlap – claims represent the same cause of action
b. Used by a minority of states
c. Variations: 
i. Identical elements
ii. Claims involve the same “primary rights”
- EX) Assault and battery both deal with personal rights
iii.   Evidence for elements in Lawsuit #1 would prove all elements of lawsuit #2.
d. Precise meaning of “Cause of action” varies
i. Usually means a law that gives person the right to sue
iii. EX) Identical claims, somewhat related claims
2. The claim is asserted by the “same claimant against the same responding party” (same parties)
a. Claim in Lawsuit #2 is asserted by the same claimant as in Lawsuit #1 against the same defending party as in Lawsuit #1
b. Privity: Some courts go even further and bar someone not named but closely connected to the suit
i. Parties in privity stand in the shoes of earlier litigants
ii. Each jx may have its own approach to deciding when parties are in privity with earlier litigants
iii. Taylor v. Sturgell – P sued D for records of a plane’s engine. Prior to his lawsuit, his friend filed similar suit seeking same info. That case was dismissed because records were protected by trade secret. TC granted D SJ finding that P’s claim was barred because he was “virtually represented.”
iv. Examples of when preclusion by parties in privity would happen:
1. Successor in interest to party in earlier suit
2. Agreement to be bound by earlier result
3. Adequate representation in earlier suit (trustee)
4. Party assumed control of earlier litigation (insurance)
5. Special statutory system (bankruptcy) 
v. Virtually represented when:
1. Interests of nonparty and her representative are aligned
2. Either the party understood herself to be acting in a representative capacity or the original court took care to protect the interests of the nonparty
3. Notice of the original suit to the person alleged to have been represented 
3. Lawsuit #1 resulted in a “valid” and “final judgement”
a. Final
i. Trial court has entered final judgment (as opposed to pretrial or interlocutory order)
1. Related to the “final decision rule” of appealability 
2. HYPO – P files lawsuit for breach of K and negligence. TC grants partial SJ on breach of K and negligence claim moves on to trial. P would be barred from starting a new lawsuit on breach of K claim because no final judgement. Court would stay lawsuit #2 until lawsuit #1 is decided. 
ii. Exception: Rule 54(b) scenarios – Multiple claims/parties
1. Those could be precluded 
iii. Effect of Judgements being appealed
1. Majority view: Judgement is final even if an appeal is pending (Restatement) 
2. Minority view: Lawsuit #2 is not barred because case on appeal is not final
a. HYPO: P sues D for breach of K. Judgement after trial for D and P appeals. Court of appeals has not yet ruled. P files same lawsuit in another court. Judge in Lawsuit #2 will stay the case because it may get reversed on appeal. 
b. Valid
i. Valid does not mean “correct”
ii. Valid means Court #1 had power to bind the parties to the dispute
1. Personal jx over parties
a. Required under preclusion law of all states
2. Subject matter jx
a. Varies among preclusion law of different states
4. The judgement in Lawsuit #1 was “on the merits”
a. “On the merits” = a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
b. Which decisions are on the merits?
i. Full jury trial - YES
ii. Judgement as a matter of law - YES
iii. Summary judgement - YES
iv. Dismissal for failure to state a claim - MAYBE
1. Rule 41(b) says that this is on the merits. 
2. It can have preclusive effect. The theory is that the liberal rules of pleading combined with the liberal rules of amendments to complaint give the party the right to be heard on the merits. If fail to amend properly, no case. As in Federated Department Stores v. Moitie. 
a. Plausibility requirement as counterargument 
v. Dismissal for lack of personal jx
1. Not on the merits. Never got to the merits of the lawsuit.
vi. Dismiss for failure to prosecute or violation of court rules
1. Yes, considered on the merits because P had his fair shot.
2. Similarly, if D does nothing and a default judgment is entered. That is also entitled to preclusive effect. 
vi. Frier v. City of Vandalia – Car towing case. P was barred from raising his constitutional due process claim challenging the process he received when his car was toed because the majority found that he could’ve and should’ve raised it in the first instance. 
vii. What law do courts look to for claim preclusion?
1. The law of the jx that rendered the law in the first case and see how they would handle it. 
2. 28 USC 1738 – Idea of full faith and credit clause. Both state and federal courts should give full faith and credit to decisions of other courts. This is also true under Erie.  
viii. Distinction between Claim Preclusion and Precedent
1. Claims may not be barred but the precedent from the first case still exists and would need to be distinguished or convinced that it should be overruled. 
ix. How to raise the defense
1. Include as affirmative defense in answer under rule 8(c) – Res Judicata listed as defense 
2. File motion to throw out the case – 12(b)(6) or SJ
3. Talk to opposing council about Rule 11
c. Issue Preclusion
i. AKA. “collateral estoppel”
ii. Someone is precluded from contesting particular issues in a subsequent lawsuit
iii. Can be used defensively or offensively 
1. Defending party:
a. Issue X was already resolved against you, I will use that issue to defeat your claim against me
2. Claimant: 
a. Issue X was already resolved against you, I will use that issue to prove my claim against you 
iv. Elements: A party may be precluded from re-litigating an issue in Lawsuit #2 when:
1. It is the same issue decided in Lawsuit #1
a. An issue for purposes of issue preclusion is a case-specific decision regarding facts or the application of law to fact
i. EX) Did defendant run the red light? 
ii. EX) Did defendant breach her duty of care?
iii. EX) Was the lawsuit barred by SOL?
b. Decisions announcing pure rules of law that go beyond the instant case become precedents, which then apply to future cases via stare decisis 
i. EX) What are the elements of a negligence claim?
c. HYPO - Government sues D for fraud on 2 docs in 2 separate suits. D defends lawsuit #1 on the grounds that it was truthful. Fraudulence would be precluded from lawsuit #2.
d. HYPO – Student moves from FL to CA to start college. During 1st year, 3 situations arise in which her state citizenship is relevant:
i. Is she a citizen of CA for purposes of instate tuition? 
ii. Is she citizen of CA for purposes of federal diversity jx?
iii. Is she citizen of CA for purposes of voting?
iv. These are not the same for issue preclusion because the setting is different enough for the definitions of citizenship in each question. Need to know the facts and the law to really understand the issue. 
e. HYPO – Does acquittal in criminal case preclude issue in civil suit? Or other way around?
i. No, different burdens of proof?
f. HYPO – Does conviction in criminal case preclude issue in civil case?
i. Many courts would say yes. If higher burden of proof was satisfied, then lower burden of proof will also be satisfied.
2. The issue was actually litigated and determined in Lawsuit #1
a. Trial court must have actually decided the issue
b. Illinois Central v. Parks – P was not precluded from re-litigating his contributory negligence because there could have been 2 reasons for the general verdict – either no injury or he was contributorily negligent. So the issue of whether he was contributorily negligent was not actually litigated because it wasn’t decided.
3. Lawsuit #1 resulted in a valid and final judgment
a. Same as claim preclusion
4. The determination of the issue was essential to the judgement in Lawsuit # 1
a. If only 1 issue, it was obviously essential
b. If 2 alternative grounds for the verdict and each would be sufficient for being barred. Is either essential if either would be sufficient?
i. Majority view: Neither decision is binding because there was an alternative view (2nd Restatement view)
ii. Minority view: You could treat them both as essential (1st Restatement view)
c. EX) TC dismisses for lack of subject matter jx and personal jx. 
5. The precluded party had adequate opportunity and incentive to litigate the issue in Lawsuit # 1
a. Adequate Opportunity: Every state requires that precluded party have been a party to the 1st lawsuit. (Party against whom preclusion is being used against)
b. Incentive to litigate: Incentive to fight hard in the lawsuit
i. EX) 1st lawsuit has $35k on the line, appeal may not be worth it so D doesn’t fight hard. 2nd lawsuit has $7m on the line. 
ii. EX) 1st lawsuit is for $1k for auto repair. 2nd lawsuit is for $1.5 for bodily injury. 
6. Mutuality requirement: In minority of states: The party benefitting from preclusion must have been a party to Lawsuit #1 
a. In all jx, the precluded party must have been party in lawsuit #1
b. Rules vary on whether the party asserting issue preclusion must also have been a party to Lawsuit #1. 2 views:
i. Mutual Issue preclusion (older rule)
1. Party asserting issue preclusion must have also been party to Lawsuit #1
ii. Non-mutual issue preclusion (new rule)
1. Party asserting issue preclusion is not required to have been party to Lawsuit #1
c. HYPO – Lawsuit # 1 – P sues D for patent infringement. Bench trial for D – patent is invalid. Lawsuit #2 – P sues D2 for patent infringement. This is non-mutual. P is precluded from arguing that the patent is valid because the court already found that the patent is invalid. Issue preclusion is used defensively. 
d. Parklane Hoisery v. Shore – Lawsuit #1 was filed 2nd but resolved 1st. P sues D. Judgement issued for P. D issued materially false proxy statements. Lawsuit #2 – P2 sues D for shareholder class action. The issue is barred because P D was party to 1st lawsuit even though P was not party to lawsuit #1 because no requirement of mutuality. Issue preclusion is used offensively. 
e. Trial court has broad discretion as to whether to apply. They use these factors to decide whether to allow non-mutual issue preclusion to be used offensively. Can also be used to look at defensively.
i. Concern about a wait and see attitude towards 1st litigation – whether P could have joined but didn’t because wanted to sit in the sidelines and watch
ii. Circumstances where D didn’t litigate very hard in the first lawsuit 
iii. It may not have been possible for D 1 to litigate effectively because there were rules about what he could do in lawsuit 1
1. EX) rules of discovery in 1st case are more restrictive than in the 2nd case 
iv. 1 or more inconsistent judgements
1. At minimum 3rd lawsuit
d. Differences between issue preclusion and claim preclusion
i. Claim preclusion is on whether there was an opportunity and issue preclusion requires the issue actually be litigated and determined on the merits
ii. Claim preclusion bars entire claim. Issue preclusion bars some piece of the claim, not whole claim.
iii. Claim preclusion can be used defensively only. Issue preclusion can be used defensively or offensively. 
Joinder
XXV. Need to think about joinder and supplemental jx together. Any time we are adding claims or parties, need to address:
a. Whether it’s ok as a matter of joinder (Typically yes because of broad rules)
b. Whether it’s ok as a matter of supplemental jx (Typically limiting rules) 
XXVI. Joinder of Claims
a. Authorize parties, once joined in a lawsuit, to assert additional claims
b. FRCP 18: Original Claims
i. A party asserting a claim, counterclaim, crossclaim or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
ii. P additional claim against D
iii. Join as many claims as P wants against common D
iv. Still need to find supplemental jx if no original claim
v. Preclusion Rules: If it’s a related claim and you don’t bring it now, you could be barred from bringing it later (common law)
vi. Contingent claims: Party may join 2 claims even though one of them is contingent on the disposition of the other, but the court may grant relief only in accordance with the parties’ relative substantive rights
c. FRCP 13: 
i. Counterclaim
1. D against existing P
2. Allows opposing parties to assert claims against parties bringing claims against them
3. Compulsory
a. A responding party must plead a counterclaim which at the time of responding it has against the opposing party if that claim:
i. Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim, and
ii. Does not require adding another party over whom the court cannot acquire jx
b. Same transaction or occurrence
c. Has supplemental jx
d. Don’t have to bring if subject of another action, and must have claim at time original case is filed or will be barred from bringing later 
4. Permissive
a. Anything that’s not compulsory
b. Need independent basis of jx
5. Relief Sought: need not diminish or defeat the recovery sought by opposing party. It may request relief that exceeds in amount or differs in kind from relief sought. 
6. Acquired after pleading: Court may permit a party to file supplemental pleading asserting counterclaim that matured or was acquired by party after serving an earlier pleading
7. Determining if claim is Compulsory or Permission: 4 Tests:
a. Are the issues of fact and law raised by the claim and counterclaim largely the same?
b. Would res judicata bar a subsequent suit on D’s claim absent the compulsory counterclaim rule?
c. Will substantially the same evidence support or refute P’s claim as well as D’s counterclaim?
d. Is there any logical relation between the claim and the counterclaim? *
e. Plant v. Blazer Financial Services – P executed a note in favor of D for $2,520 and later sued D for failure to make disclosures required by the Truth-in-Lending Act. D counterclaimed for the unpaid balance. The court found for P on the truth-in-lending claim and for D on the counterclaim and offset D’s award accordingly. P appealed, alleging that the court lacked jurisdiction based either on diversity of citizenship or a federal question to decide the counterclaim. The court held that the counterclaim had a logical connection to the claim because both the counterclaim and the claim arose out of the same aggregate of operative facts—the loan transaction. 
ii. Crossclaim 13(g) 
1. D against existing D or P against existing P
2. Cross claims must be related – arise out of original transaction or arises out of a counterclaim
3. Must have a basis for subject matter jx
a. Consider federal question or diversity first
b. If not, supplemental jx will apply because it’s essentially the same test
i. Under 1367(c), the court has discretion for supplemental so better to have federal question or diversity
4. Once a co-party raised a valid cross claim against another co-party, Rule 18 kicks in to assert any other claims they have against each other
XXVII. Joinder of Parties: Authorize joining of additional parties in the lawsuit
a. FRCP 14: Joinder of parties by D
i. Gives D a limited right to implead new parties against whom the D has a claim related to the main action if the new parties might be liable to D for part of or all of the recovery P might be able to obtain in main action
1. Must do within 14 days of serving original answer or obtain court’s leave
ii. There must be underlying circumstances (in tort or contract law) allowing D1 to indemnify D2
1. Indemnity
2. Contribution – joint tortfeasers pg 804
iii. Third Party Defendant Claims and Defenses:
1. Must Assert any defense against 3rd party plaintiff’s claim under rule 12
2. Must assert any compulsory counterclaim against 3rd party plaintiff and may assert any permissive counterclaim or any cross claims under rule 13
3. May assert against plaintiff any defense that third party plaintiff has to the plaintiff’s claim
4. May also assert against the P any claim arising out of the transaction or occurrence that is the subject matter of the P’s claim against the 3rd party P
iv. Plaintiff’s claims against Third-Party Defendant
1. P may assert against 3rd party D any claim arising out of the transaction or occurrence that is the subject matter of the P’s claim against the 3rd party P. Third party D must then assert any defense under rule 12 and any compulsory counterclaim under rule 13, and may assert any permissive counterclaim or crossclaim
v. Price v. CTB, Inc – P, a chicken farmer, sued D, a chicken coop builder alleging D constructed a defective chicken house. D moved to file a third-party complaint against D2, the manufacturer of the nails used in the construction, alleging that the nails were defectively manufactured. D2 moved to dismiss D1’s complaint on the ground that it was not properly impleaded under Rule 14. Under Rule 14(a), a D may implead a third party if the third party is additionally liable in the original action. D2 can be found liable for its products if D1 is first found liable for faulty construction. Alabama courts recognize that a third party has impliedly agreed to indemnify a seller when the seller is without fault, the manufacturer is responsible, and the seller has been required to pay a monetary judgment. Thus, there is a substantive basis for D1’s claim, and the liability for the faulty construction of the chicken house can be passed to D2. 
1. Rule: A defendant may assert a claim against a third party only when the defendant is trying to pass all or part of the liability onto that third party.
b. FRCP 20: Joinder of parties by P
i. Permissive Joinder: P may join together as Ps, or join together as Ds if assert claims that:
1. Arise out of the same transaction, occurrence, or serious of transactions and occurrences and
2. If any question of law or fact common to these persons will a rise in the action
ii. Mosley v. General Motors – P and 9 others alleged that their employer, D and their union, had discriminated against them on the basis of color and race. Each of the ten filed a charge with the Equal Employment Opportunity Commission, which made a reasonable cause finding and informed each of them of their right to institute a civil action. The Ps then brought an action individually and as class representatives alleging that D engaged in unlawful and discriminatory employment practices against black and female employees. The court held that each of the Ps alleges an injury by the same general policy of discrimination on the part of D and their union. The fact that individual class members suffered different effects from the alleged discrimination is immaterial. Ps met the requirements of Rule 20(a) and were allowed joinder.
iii. HYPO - You get sideswiped by a garbage truck which is operated by the city. Friend drives you to school and you get hit by a bus that is operated by the city. Can you and the friend join the 2 claims join the 2 claims for damage to the 2 cars together? No, unless you’d make it some form of common practice – something broader. For example, the city trains it’s drivers to drive negligently
iv. Rule 21: Misjoinder or nonjoinder – to sever claims into separate lawsuits
c. FRCP 19: Required Joinder of Parties
i. Used when a person wasn’t joined in the lawsuit, but should be joined. Whether that lawsuit should be dismissed if he can’t be joined. As a practical matter, it would be unfair not to include this other party. 
1. EX) If he can’t be joined because it would destroy diversity
ii. Decision Tree
1. 1.) Is the absentee required under Rule 19(a)?
a. A person subject to service of process and whose joinder will not deprive the court of subject matter jx must be joined if:
i. In that person’s absence, the court cannot accord complete relief among existing parties
ii. That person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may impair the person’s ability to protect the interest OR leave an existing party subject to substantial risk of incurring more or inconsistent obligations because of the interest 
b. If yes, continue to step 2.
c. If no, stop Rule 19 inquiry and proceed with the action.
2. 2.) Is it feasible to join the absentee *as defined by opening passage in 19(a)(1)?
a. Is there proper personal and subject matter jx?
b. If yes, court orders a party to join the absentee under Rule 19(a)(2), and then proceeds with the action.
c. If no, continue to Step 3. 
3. 3.) Do equity and good conscience require the action to be dismissed under Rule 19(b)?
a. Factors to consider:
i. The extent to which a judgement rendered in the person’s absence might prejudice that person or the existing parties
ii. The extent to which any prejudice could be lessened or avoided by protective provisions in the judgement, shaping the relief, or other measures
iii. Whether a judgement rendered in the person’s absence would be adequate
iv. Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder
b. If yes, dismiss the action
c. If no, proceed with the action with limitations if needed.
iii. Temple v. Synthes Corp – P was injured during surgery by device implanted and sued corporation who made device. D moved to dismiss arguing that P had failed to join the doctor and hospital as necessary parties pursuant to Rule 19. Court held the doctor and hospital were permissive parties per Rule 19. 
1. Rule: It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit. Joint tortfeasors are not necessary and indispensable parties but merely permissive parties.
iv. Helzberg’s Diamond Shops v. Valley West Shopping Center – P entered into a contract with D to lease space in the mall. The contract stipulated that D would not have more than 2 other jewelry stores. After D entered into a 3rd, P sued in federal court by diversity jx. P moved to dismiss for failure to join the 3rd jeweler. Court ruled that the 3rd jeweler was not an indispensable party to the lawsuit because he was not prejudiced by injunctive relief. The jeweler will still have rights with the mall. 
1. Rule: A person does not become indispensable to an action to determine rights under a contract simply because that person’s rights or obligations under an entirely separate contract will be affected by the result of the action.





52

