[bookmark: _GoBack]FALL SEMESTER

INTRODUCTION
	A. Life Cycle of a Civil Lawsuit
· Pre-Lawsuit Considerations
· Complaint
· Response to Complaint: Motions or Answer
· Discovery
· Motion for Summary Judgment
· Trial 
· Appeal

B. Court System
	- U.S. District Courts
		- at least 1 per state
		- CA has four: Northern, Central, Eastern, Southern
- U.S. Courts of Appeals
	- 11 numbered circuits, plus DC circuit and Federal circuit
	- CA is part of the 9th Circuit
- U.S. Supreme Court

I.	PERSONAL JURISDICTION
Does any court in the state (state court or federal court) have the power to hear this case involving this particular defendant?
4 STEP PROCESS: 	1. Long Arm Statutes
				a. Does the conduct fall within the state’s long arm statute?
			2. Minimum Contacts (burden on P)
a. Purposeful availment: Has D purposefully availed itself of the privilege of conducting activity in state?
b. Relatedness: Does the lawsuit arise out of or relate to D’s purposeful contact with the forum (specific jx), or, if not, are D’s forum contacts so extensive that no such relationship is necessary (general jx)?
c. No minimum contacts necessary if:
- D is served while present in the forum state
- Consent/Waiver (e.g. forum selection clause)
		- Is it fair?
			3. Fairness/Justice (burden on D to prove unfairness)
a. Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice?
- Interest of forum state
- Burden on D
- Alternatives available to P
-Possible interests of other states/countries in hearing case.
					
b. If there are minimum contacts, it requires a very strong showing of unfairness to defeat jx

			4. Notice
a. Notice (usually a summons and copy of the complaint) has to be reasonably calculated, under the circumstances, to give actual notice to the parties being served. [The Mullane Standard]
i. In federal court, Rule 4 provides basis for how this is done.
ii. Waiver of service: A party suing in federal court may ask defendant to waive service. Incentives exist to encourage defendants to waive (e.g. automatic extension of the time to answer; not having to reimburse P for costs of actual service)
iii. Territorial limits: Rule 4(k) provides that, in most cases, a federal court can exercise jx only if the courts of the state in which the federal court sits could exercise personal jx over that D.
iv. If D can’t be found, service by publication is acceptable
v. Notice vs. Service
a. NOTICE = informing defendants that government action is pending against them, as required by the constitution.  
b. SERVICE = using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition.  

CONSTITUTIONAL BASIS: 14th Amendment – “[N]or shall any State deprive any person of life, liberty, or property, without due process of law…”
	A. MODERN THEORY OF JURISDICTION
		- Int’l Shoe: 	1. Minimum contacts
					- Continuous/systematic vs. casual/isolated
					- Directly related vs. unrelated
				2. Traditional notions of fair play and substantial justice
		- Hanson:	1. Purposeful contacts
- Some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”
B. SPECIFIC JURISDICTION: When a state has personal jurisdiction because D’s activities in that state gave rise to the claim.
1. Intent and the Stream of Commerce
a. Worldwide VW: “The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.”
b. Asahi (O’Connor): “intent or purpose to serve the market in the forum State”
c. Asahi (Brennan): “aware that the final product is being marketed in the forum State”
		2. Personal Jurisdiction and the Internet
			a. Two Approaches
i. Zippo “sliding scale test”
- No PJ: “Passive” site where “Defendant has simply posted information on an Internet Web site which is accessible to users in” forum.
- Maybe PJ: “Interactive” site where a user can exchange information with the host computer”
- Yes PJ: Subscription site where “Defendant enters into contracts with residents of [forum] that involve knowing and repeated transmission of computer files over the internet”
				ii. Calder “effects test”
- A D’s tortious acts can serve as a source of personal jurisdiction where P makes a prima facie showing that:
	1. P felt the brunt of the harm in the forum state
	2. D knew that P would suffer the harm there
	3. D aimed their tortious conduct at the forum state
C. GENERAL JURISDICTION: When a state has personal jurisdiction over any claim against a particular D because D’s in-state contacts are so substantial.
	- e.g. domicile of individual; PPoB and state of incorporation of corporations
	D. CONSENT
		1. Contract Clauses Affecting Personal Jurisdiction
			a. Consent to Jurisdiction Clause
- If party signs contract consenting to personal jx in Forum X, that party may be sued as defendant in that forum
- Permits but does not require suit to be brought in Forum x
b. Forum Selection Clause
- If party signs contract agreeing to sue only in Forum X, that party may not sue as a plaintiff in a different forum
- Court outside Forum X will enforce contract by dismissing case (absent contract law defenses)
c. Choice of Law Clause
- If party signs contract agreeing to apply the substantive law of Forum X in the event of a dispute
- Clause can be considered a purposeful contact with Forum X
d. Arbitration Clause
- Takes disputes out of the hands of the judicial system and places them in the arbitration system largely beyond judicial review
 
		4. Rule 4 FRCP is used to bring a party into the lawsuit
	E. LONG ARM STATUTES
1. States define how much jurisdiction they want to take from what is constitutionally permissible. Some take less, some take all.
2. Does the conduct fall within the state’s long arm statute?
II. 	VENUE     -     §1391 (Federal Venue)
	A. Location for litigation (a statutory, not a Constitutional issue)
B. Federal Venue is defined in terms of judicial districts rather than states. Many states have more than one federal district.
C. Where proper:
1. any district in which a D resides (provided that all Ds reside in the same state), OR
a. A corporation is deemed to reside wherever it is subject to personal jx
b. Ds who do not reside in the US may be sued in any district
2. any district in which a substantial portion of the events or omissions giving rise to the cause of action occurred
3. if venue is not possible under either of the above options, the action may be brought in any district in which any D is subject to personal jx
D. Challenges to venue
1. TRANSFER: moving a case from one federal district to a more convenient district
a. 1404: If case is in a proper federal court, court can use 1404(a) to transfer to another federal district court that’s proper.
b. 1406: If case is in an improper federal court, court can use 1406(a) to dismiss or transfer to a federal district court that’s proper.
	- an alternative to dismissal if transfer is deemed to be more just
		2. FORUM NONCONVENIENS
a. Federal courts have the discretion to use this common law doctrine to dismiss (or stay) a case even though venue is proper
b. P may then refile the action in the more convenient forum 
c. Applicable in both state and federal court
d. No fixed time limits for filing this motion
e. If it is determined that there is an alternate forum available to hear the case, the court will consider private and public factors:
	- Private factors related to the individual litigants:
		i. where the underlying events occurred
		ii. where the witnesses and physical evidence are located
iii. the comparative overall costs of litigating in the two places
iv. language issue
v. whether a judgment by the chosen court would be enforceable in the place where D’s assets are located
	- Public factors related to the court system:
i. choice of law questions, including familiarity with and ease of determining the law that will govern the case
ii. the policy implications of the case in the more convenient forum
iii. the backlog in the court chosen by the P
iv. the burden on the court system and on citizens who may be called upon to sit on a jury
f. typically used when court cannot transfer case to alternative forum – e.g., federal to foreign
III. 	SUBJECT MATTER JURISDICTION
	Does a federal court have the power to hear this case?
Federal courts are courts of limited jurisdiction. The SMJ of federal courts is limited by the Constitution and federal statutes. Two basic categories: Federal Question (1331) & Diversity (1332).
Challenges to subject matter jx may be made at any time, by any party, and by the court itself.
	A. FEDERAL QUESTION JURISDICTION
		1. Constitutional and Statutory Basis
a. Article II, section 2: Extends federal judicial power to “Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treatise made, or which shall be made, under their Authority”
b. 28 U.S.C. § 1331: “The district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatise of the United States.”
- claims can “arise under” federal law if the law itself creates the right, or, in some cases, when federal law is a necessary element of a state-law claim
2. Well Pleaded Complaint Rule: Federal question jurisdiction cannot be acquired over a case unless a federal issue is an essential element needed to establish the plaintiff’s claim, not just an anticipated defense.
	B. DIVERSITY JURISDICTION
Diversity Jx gives a federal court SMJ based on diverse citizenship of the parties.
		1. Constitutional Basis
a. Article III, section 2 extends the federal judicial power to “Controversies…Between Citizens of different States…and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.”
		2. Statutory Basis
28 U.S.C. § 1332.  Diversity of citizenship + amount in controversy.  
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds $75,000 and is between:
1. Citizens of different states
2. Citizens of a State and citizens or subjects of a foreign state
3. Citizens of different States and in which citizens or subject of a foreign state are additional parties
4. A foreign state . . . as plaintiff and citizens of a state or of different states.

		3. State Citizenship of Natural Persons
a. A “citizen of a state” under §1332:
- United States citizen; and 
- “Domiciled” in a particular state
- U.S. citizens domiciled abroad fall into diversity jx “gap”
- DC, PR, & territories treated as “states” for diversity purposes under 1332
b. Domicile
- A natural person has only one domicile at a time
- Initial domicile = state of birth or naturalization
- Change of domicile: Physical presence in another state + Intent to remain there indefinitely
c. Established at time of filing lawsuit, not time of incident.

4. Diversity with Partnerships and Corporations
a. Partnerships = collection of individuals (must consider citizenship of individual members)
b. Corporations treated as an entity and can have 2 states of citizenship:
· PPoB (“nerve center”)
· state of incorporation

		5. “Complete” Diversity required
a. DEFINITION:  No plaintiff is a citizen of the same state as any defendant
- Alternate phrasing:  Citizens of the same state cannot be on both sides of the “v.”

b. 28 U.S.C. §1332 is interpreted to require complete diversity 

6. Amount in Controversy
a. Under 28 U.S.C. § 1332(a), there is diversity jx over diverse parties “where the matter in controversy exceeds . . . $75,000, exclusive of interest and costs.”
b. Aggregation
- A single P asserting multiple claims against a single D can aggregate amounts
- A single P cannot aggregate amounts sought from different Ds
c. Additional Ps can tag along w/ < 75k (supp. jx)
d. In cases involving nonmonetary relief, courts must ascertain a $ value to the relief sought.
e. Actual recovery irrelevant
f. The amount alleged in the complaint controls unless it appears to a legal certainty plaintiff will recover < 75k

	C. SUPPLEMENTAL JURISDICTION
Supplemental jurisdiction is the authority of federal courts to “tag on” additional claims substantially related to the original claim even though the court would lack the subject matter jurisdiction to hear the additional claims independently.
Rationale: Article III gives federal courts jx not over “claims” but over “cases”
	1. 1367(a): Sufficiently related claim?
a. A sufficient relationship exists if the two claims arise from a common nucleus of operative fact.
- e.g. cases involving many of the same witnesses or evidence, or stemming from the same event(s)
2. 1367(b) prevents a federal court from exercising jx over certain claims by plaintiffs against parties joined under certain rules when jx over the original claim is based solely on diversity.
		3. 1367(c): Discretion to Decline Supplemental Jx
			a. A federal court may decline to exercise supplemental jx where: 
1. State law claim involves “novel” or “complex” state law issues
2. State law issues “substantially predominate” over the federal issues
- predominance in terms of the court’s time and attention, not necessarily $ amount in controversy
3. District court has dismissed all federal claims (which its original jurisdiction was based on)
4. “in exceptional circumstances, there are other compelling reasons for declining jurisdiction”

4. Only consider supplemental jx after ruling out federal question and diversity

	D. REMOVAL
D may be able to remove a claim from state court to federal court in the district and division embracing the state court. § 1441.
1. The federal court to which it is removed must have diversity, federal question, and/or supplemental jurisdiction over all claims in the case.
- No constitutional problem because the only things that go to federal court are what could have been there anyways
2. When removal is based on diversity, special rules apply:
	a. A D sued in home state can’t remove (Home State Defendant Rule)
	b. Diversity must exist both when case is filed and at the time of removal
	c. Time limit: 1 year from first filing of the case
3. 1441(c) allows removal of federal claims brought along with certain “separate and independent” claims that are not removable
4. Only defendants may remove
5. Court permission is unnecessary. Ds remove by filing a notice with the federal and state courts.
6. Timing of removal:
	a. Federal Question
- (b)(1):  Within 30 days of receipt of initial pleading; OR
- (b)(3):  Within 30 days of receipt of document making a previously unremovable case removable
			b. Diversity
- (b):  Same 30 day periods under (b)(1) and (b)(3), EXCEPT
- (c)(1): removal under (b)(3) cannot be later than one year after commencement of the action (unless π delayed in bad faith)
7. 1441(a) – annotated
a. IF
- A civil action is brought in a State court, AND
- The action could have originally been filed in federal district court, AND
- No other statute expressly forbids removal – see esp. §1441(b)(2)	
b. THEN
- Defendant(s) may remove – see also §1446(b)(2)
- To the US District Court and division where the action is pending
8. REMAND: If the federal court determines removal was improper, it will remand the case to the state court.
		9. Timing of remand [1447(c)]:
			a. For lack of federal subject matter jurisdiction
				- any time
			b. For non-subject matter jurisdiction reasons
- Within 30 days of removal.
- Examples of non-SMJ reasons to remand:
- Not all properly joined & served Ds consented to removal [§1441(a) & §1446(b)(2)(A)]
- Ds waited too long to remove [§1446(b), (c)]
- Removal violated in-state defendant rule [§1441(b)(2)]
		10. Distinguishing removal from transfer:
			a. Transfer: discretionary; fed to fed
			b. Removal: a matter of right; state to fed
IV.	JOINDER
	A. JOINDER OF CLAIMS
		1. Rule 18
- Additional claims added between existing parties
			- The additional claim(s) need not be related to the first.
			- Subject to jurisdictional considerations
			- Join as many claims as heart desires against common D
		2. Rule 13
			- Counterclaims and crossclaims
- Counterclaims need not be related to the first claim, but crossclaims must arise from the same transaction or occurrence as the original claim or counterclaim
			- Subject to jurisdictional considerations
- Like all claims in federal court, cross claims must have a basis for subject matter jx. Consider whether there is federal question or diversity jx. If no federal question or diversity jx, there will be supplemental jx because cross claims by definition must arise out of the same transaction or occurrence as the underlying dispute.
		3. Vocabulary of claims
			- Original claim: P against D
			- Counterclaim: D against existing P
			- Crossclaim: D against existing D, or P against existing P [co-party]
- Third party claim (Impleader): P or D against newly added P or D (for indemnity or contribution)
	B. JOINDER OF PARTIES
		1. Multiple plaintiffs and defendants:
a. Rule 20 allows a P to sue multiple Ds and/or for multiple Ps to join if 3 requirements are met:
1. Ps are sueing, or Ds are being sued, jointly, severally, or in the alternative.
2. The claims arise from the same transaction or occurrence.
3. The claims involve a common question of law or fact.
	C. COMPULSORY JOINDER
D. Remember: Need to not only ask if Joinder is OK but if there is Jx
V.	FRCP
· Rule 4: Summons
a. Content & Amendments
b. Issuance
c. Service
d. Waiving Service
e. Serving an Individual Within a Judicial District of the United States
f. Serving an Individual in a Foreign Country
g. Serving a Minor or an Incompetent Person
h. Serving a Corporation, Partnership, or Association
i. Serving the United States…
j. Serving a Foreign, State, or Local Government
k. Territorial Limits of Effective Service
l. Proving Service
m. Time Limit for Service
n. Asserting Jurisdiction over Property or Assetts
	- Rule 5: Serving and Filing Pleadings and Other Papers
		a. Service: When Required
		b. Service: How Made
		c. Serving Numerous Defendants
		d. Filing
- Rule 11: Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions
	a. Signature
	b. Representations to the Court
	c. Sanctions
	d. Inapplicability to Discovery
- Rule 12: Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing
	a. Time to Serve a Responsive Pleading
	b. How to Present Defenses
	c. Motion for Judgment on the Pleadings
	d. Results of Presenting Matters Outside the Pleadings
	e. Motion for a More Definite Statement
	f. Motion to Strike
	g. Joining Motions
	h. Waiving and Preserving Certain Defenses
	i. Hearing Before Trial
- Rule 13: Counterclaim and Crossclaim
	a. Compulsory Counterclaim
	b. Permissive Counterclaim
	c. Relief Sought in a Counterclaim
	d. Counterclaim Against the United States
	e. Counterclaim Maturing or Acquired After Pleading
	f. [abrogated]
	g. Crossclaim Against a Coparty
	h. Joining Additional Parties
	i. Separate Trials; Separate Judgments
- Rule 14: Third Party Practice
	a. When a Defending Party May Bring in a Third Party
	b. When a Plaintiff May Bring in a Third Party
	c. Admiralty and Maritime Claim
- Rule 18: Joinder of Claims
	a. In General
	b. Joinder of Contingent Claims
- Rule 19: Required Joinder of Parties
	a. Persons Required to Be Joined if Feasible
	b. When Joinder is Not Feasible
	c. Pleading the Reasons for Nonjoinder
	d. Exceptions for Class Actions
- Rule 20: Permissive Joinder of Parties
	a. Persons Who May Join or Be Joined
	b. Protective Measures
- Rule 21: Misjoinder and Nonjoinder of Parties
V. 	28 U.S.C.
	- §1257: State Courts; Certiorari
	- §1331: Federal Question
	- §1332: Diversity of citizenship; Amount in controversy; Costs
	- §1367: Supplemental Jurisdiction
	- §1391: Venue Generally
		- don’t need to know subsections e, f, g for midterm
	- §1404: Change of Venue
	- §1406: Cure of waiver of defects
	- §1441: Removal of civil actions
	- §1446: Procedure for removal of civil actions
	- §1447: Procedure after removal generally
	- §1448: Process after removal
VI.	U.S. Constitution
· Article III
· Article IV
· Amendment XIV
SPRING SEMESTER

I. ERIE
1) When a state law claim is in federal court, what law should the federal court apply?
a) The Erie Doctrine: When ruling on a state law claim, a federal court applies state substantive law and federal procedural law.
i) Areas of law considered substantive for Erie purposes:
(1) Statute of limitations
(2) Burden of proof
(3) Choice of law rules
(4) Interpretation of contracts
(5) The right to recover damages
II. INCENTIVES TO LITIGATE – DAMAGES
1) [bookmark: _Hlk480557337]FRCP 54(d)(1): Unless a federal statute, these rules, or a court order provides otherwise, costs—other than attorney's fees—should be allowed to the prevailing party.
2) Litigation as investment
a) A lawyer on a contingency fee will be “investing” own time and money in the case. The key question is the potential recovery in relation to the potential investment.
i) The greater the difficulties of proof (investigation, experts), the higher the return needs to be to warrant a lawsuit. The easier the proof, the lower the returns need to be to warrant a lawsuit.
b) A client hiring a lawyer on an hourly fee will want to know the potential recovery in relation to the potential investment. The lawyer needs to know whether to counsel the client to pursue litigation or, at a minimum, whether to prepare the client that expense is likely to exceed recovery. Defendants will want to know whether a successful defense will cost more than is at stake in the claim.
III. REMEDIES
1) Categories of Remedies 
(Damages, Specific Relief, Declaratory Relief, Temporary Relief)
a) Damages
i) Compensatory – to compensate for an injury
(1) Special/economic/hard – e.g., medical bills, lost wages
(2) General/noneconomic/soft – e.g., pain and suffering, emotional distress, reputational harm
ii) Punitive/exemplary – to punish or deter conduct
b) Specific Relief – e.g., injunctions
i) Injunction
(1) Temporary Restraining Order (TRO) – generally issued to preserve the status quo pending a hearing on a preliminary injunction
(a) Can be issued in extreme circumstances without notice to opposing party (ex parte TRO)
(2) Preliminary Injunction – generally issued to preserve the status quo pending resolution on the merits
(a) Preliminary Injunction Test in Winter: “A plaintiff seeking a preliminary injunction must establish that [1] he is likely to succeed on the merits, [2] he is likely to suffer irreparable harm in the absence of preliminary relief, [3] the balance of equities tips in his favor, and [4] the injunction is in the public interest.”
(3) Permanent Injunction – issued after full adjudication on the merits
(a) Can remain in effect indefinitely or a party can later seek to dissolve or modify
(4) Interlocutory Appeals: 28 U.S.C. § 1292(a)(1)
(a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of appeals from:
(i) Interlocutory orders of the district courts of the United States, the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the judges thereof, granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where a direct review may be had in the Supreme Court
ii) Specific performance
iii) Replevin
iv) Ejectment
v) Quiet title
c) Declaratory Relief
i) Typical Cases Where A Plaintiff Might Seek Declaratory Relief:
(1) Intellectual property cases
(2) Insurance coverage
(3) Disputes among insurers
(4) Validity of a contract
(5) Party’s right to terminate a contract
d) Temporary Relief
2) FRCP 65
a) Governs both TROs and Preliminary Injunctions in federal court
i) TRO – issued to preserve the status quo pending a hearing on a preliminary injunction
(1) Can be issued in extreme circumstances without notice to opposing party (ex parte TRO)
ii) Preliminary Injunction – issued to preserve the status quo pending resolution on the merits

IV. FINANCING LITIGATION
1) How do lawyers get paid?
a) Client pays directly for lawyer’s services 
i) Can be structured in different ways including hourly, flat fee, hybrid
b) Contingency Fee Arrangement 
c) Someone else pays:
i) Insurance company
ii) Third-party litigation finance company
iii) Other third-party (family member, organization, corporation paying for defense of employee)
d) Non-profit, government agency, or corporate employer (in house counsel) pays lawyer’s salary
2) Fee Shifting
a) Common fund – plaintiff’s suit results in the creation of a fund from which the lawyer’s fees can be deducted
b) By contract – parties contract to provide that if someone has to sue on the contract the loser will pay the winner’s fees
c) By common law – court has inherent common law power to sanction parties acting in bad faith by requiring payment of the other side’s attorneys’ fees
d) By statute – both state and federal fee-shifting statutes (e.g., federal civil rights statutes, California Code of Civil Procedure section 1021.5)
V. PLEADINGS & COMPLAINTS
1) Pleadings – Outline Organized by Rule
a) Rule 8(a) - When drafting a pleading that states a claim (complaint, crossclaim, counterclaim, third-party claim)
b) Rule 8(b), (c) - When drafting a responsive pleading (answer)
c) Rule 9 - When drafting a pleading that states certain types of claims (e.g., fraud or mistake; conditions precedent)
d) Rule 12 - When served with a pleading that states a claim (pre-answer motions, timelines)
e) Rule 15 - When superseding a previously filed pleading
2) Frequently-Used Triggers in FRCP
a) “Filing” = delivering to the court clerk’s official file
i) 21st-Century method:  PDF document uploaded via court’s web site
b) “Service” = delivering to other parties
i) Summons & complaint (see Rule 4)
ii) Subsequent documents (see Rule 5)
(1) 21st-Century method:  Court’s web site automatically sends e-mail with hyperlink to all parties when a new document is filed
3) Rule 7: Pleadings & Motions
a) Pleading
i) Specific documents, filed early in the action, identifying the parties and describing their claims and defenses. Rule 7(a)
ii) Essential Pleadings: Complaint and Answer
(1) P’s complaint against D
(2) D’s answer
(a) Defenses against P’s claims
(b) Counterclaims against P (if any)
(c) Crossclaims or third-party claims against others (if any)
iii) Rule 8. General Rules of Pleading
(1) Claim for Relief. A pleading that states a claim for relief must contain:
(a) a short and plain statement of the grounds for the court's jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;
(b) a short and plain statement of the claim showing that the pleader is entitled to relief; and
(c) a demand for the relief sought, which may include relief in the alternative or different types of relief.
iv) Pleadings Are Not Evidence
(1) Evidence = information presented by witnesses
(a) Testimony under oath (in court or at deposition)
(b) Declarations or affidavits signed under oath
(2) Lawyer’s oral and written statements are not evidence
(3) Pleadings are written statements (by lawyer or by pro se party) describing claims and defenses
(4) Therefore, pleadings are not evidence
(a) Exception: “Verified Complaint” signed by a P is treated like an affidavit
b) Motion
i) Request for judicial action. Rule 7(b)
ii) Motions may be oral or written
(1) Written explanations why a motion should be granted or denied are often called a “brief”
(2) In some courts, called “Memorandum” or “Memorandum of Points & Authorities”
c) Claim and Defense
i) Claim: A description of the facts that give rise to the legal conclusion that the plaintiff is entitled to a remedy. Every plaintiff in a lawsuit will have at least one claim.
ii) Defense: Reason not to award the remedy. Defenses include:
(1) Denial
(a) “That’s not what happened”
(b) Archaic term = “traverse”
(c) Cannot be resolved on the pleadings alone
(2) Affirmative Defense
(a) “Even if that happened, I win because some other thing(s) happened”
(b) E.g., lack of jurisdiction; improper venue; statute of limitations; statute of frauds; consent; self-defense
(c) Usually requires facts outside the complaint to succeed
(3) Failure to State a Claim
(a) “Even if that happened, it was lawful”
(b) Archaic term =  “demurrer” (still used in CA state courts)
(c) Does not require facts outside the complaint to succeed
(d) We will start here with Rule 12(b)(6) and Haddle
(i) 12(b)(6) Motions v. SJ Motions
1. Dismiss for Failure to State a Claim – Rule 12(b)(6)
a. Record = pleading that states a claim (complaint, counterclaim, etc.)
b. Tests legal logic
c. Filed before answer
d. If granted: 
i. Dismissal
ii. No discovery and no trial
2. Summary Judgment – Rule 56
a. Record = preview of trial evidence; disregard pleading
b. Tests facts
c. Filed any time until 30 days after the close of discovery
d. If granted: 
i. Judgment “on the merits”
ii. No further discovery and no trial
4) Considerations in Writing a Complaint
a) Jurisdiction – Rule 8(a)(1)
i) For diversity, what are parties’ citizenship and amount in controversy?
ii) For federal question, what is the federal statute, etc.?
iii) To avoid dismissal, consider if personal jx & venue are proper
b) Claim – Rule 8(a)(2)
i) Which substantive legal theories justify relief?
ii) What are the elements of each theory?
iii) What facts exist to satisfy each element?
iv) Does Rule 9 require special pleading for this claim?
c) Relief Requested – Rule 8(a)(3)
i) What is your client legally entitled to?
ii) Damages?  Injunction/Declaratory judgment? Costs/Fees?
iii) Which of the available remedies does your client want?
iv) How will the request for relief affect bargaining positions?
5) Stating a Claim: Rule 8(a)(2) Enforced By Rule 12(b)(6)
a) Rule 8(a)(2):  A complaint must contain “a short and plain statement of the claim showing that the pleader is entitled to relief.”
b) Rule 12(b)(6):  A party may make a motion to dismiss based upon “failure to state a claim upon which relief can be granted.”
6) Systems for Pleading
a) Notice Pleading
i) Inform the defendant what the suit is about
ii) Defendant is the audience
iii) Less detail
iv) General
v) Short
b) Fact Pleading
i) Specify the facts establishing liability
ii) Defendant and judge are the audiences
iii) More detail
iv) Specific
v) Long
c) The Conley Standard: “A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”
7) The (New) Order of Battle for 12(b)(6) Under Twiqbal:
a) View the complaint in the light most favorable to the plaintiff, except:
i) Disregard “conclusory” allegations
ii) Determine if remaining allegations tell a “plausible” story of liability
b) Twiqbal on Conclusory Allegations:
i) Twombly: “A plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to relief’ requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
ii) Iqbal: “The tenet that a court must accept as true all of the allegations contained in a complaint is inapplicable to legal conclusions.
c) Iqbal on Plausibility
i) Plausibility is not the same as probability.
ii) Even though some allegations against Ashcroft and Mueller were not conclusory, and they were consistent with liability, they are not plausible pleadings “given more likely explanations.”
iii) Given a choice between an allegation that defendant engaged in “purposeful, invidious discrimination” and an “obvious alternative explanation,” court must find the discrimination claim implausible.
iv) In deciding plausibility, court must “draw on its judicial experience and common sense.”
8) Ethical Limits on Pleadings and Rule 11
a) Methods of Promoting and Regulating Ethical Conduct by Attorneys
i) Within the current lawsuit
(1) Sanctions by presiding judge (Rule 11, 
Rule 26, Rule 37, contempt, inherent powers, etc.)
(a) Note: There are often similar rules in state court
(2) Reputation
ii) Outside the current lawsuit
(1) Criminal law (perjury, false swearing, etc.)
(2) Tort law (e.g., malicious prosecution, legal malpractice)
(3) Professional discipline by a state bar (disbarment, suspension, admonishment, etc.)
(4) Reputation
b) Rule 11
i) General Structure
(1) 11(a):  Signature required on all papers
(2) 11(b):  Signature acts as certification of good faith and diligence
(3) 11(c):  Sanctions for improper signature
(4) 11(d): Inapplicable to discovery
ii) 11(b) Representations to the Court. By presenting to the court a pleading, written motion, or other paper — whether by signing, filing, submitting, or later advocating it — an attorney or unrepresented party certifies that to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:
GOOD FAITH:
(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation; 

LEGAL ACCURACY:
(2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law; 

FACTUAL ACCURACY:
(3) the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and
(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.
iii) 11(c)(1) Sanctions. If, after notice and a reasonable opportunity to respond, the court determines that Rule 11(b) has been violated, the court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or is responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation committed by its partner, associate, or employee.	
iv) 11(c)(2) Motion for sanctions. A motion for sanctions must be made separately from any other motion … . The motion must be served under Rule 5, but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets. If warranted, the court may award to the prevailing party the reasonable expenses, including attorney's fees, incurred for the motion.
	9) Options available to Defendant after being served with complaint
i) DEFAULT/DO NOTHING (See Rules 54(c) and 55)
ii) PRE-ANSWER MOTIONS (See Rule 12)
· Motion to Dismiss – Rule 12(b)
· [A] party may assert the following defenses by motion:
· lack of subject-matter jurisdiction;
· lack of personal jurisdiction;

· lack of venue;
· insufficient process;			   WAIVABLE
· insufficient service of process;	    
· failure to state a claim upon which relief can be granted;
· failure to join a [required] party under Rule 19.
· The waivable defenses (personal jx, venue, and service) are waived unless asserted at the first available opportunity, which will be either 1) the first R12 motion or 2) the first responsive pleading.
· Motion for a More Definite Statement – Rule 12(e)
· Motion to Strike – Rule 12(f)
· Motion for Judgment on the Pleadings – Rule 12(c) [Not a pre-answer motion!]
iii) ANSWER 
- Timing of answer – See Rule 12(a)
- Substance of answer – See Rule 8(b), (c)
- Admitted: Rule 8(b)(1)(B)
- Denied: Rule 8(b)(1)(B)
- Admitted in part, denied in part: Rule 8(b)(4)
- Lacks sufficient knowledge or information to admit or deny:  Rule 8(b)(5)
- Silence or non-denial: Rule 8(b)(6)
- Affirmative Defenses: Rule 8(c) - “Even if your allegations are true, I win because of [add’l facts]”
- New claims – See Rules 13, 14
iv) SETTLEMENT (Followed by voluntary dismissal – See Rule 41(a)(1))
v) NEW CLAIMS
	10) Defenses vs. Counterclaims
		- DEFENSE: “You are not entitled to any remedy against me.”
		- COUNTERCLAIM: “I am entitled to a remedy against you.”
	11) Amending the Pleadings
1. Amendments Before Trial: Rule 15(a)
a. A party may amend its pleading once as a matter of course within: 
i. 21 days after serving it, or 
ii. if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.
b. Other Amendments. In all other cases, a party may amend its pleading only with the opposing party's written consent or the court's leave. The court should freely give leave when justice so requires. 
12) Calculating Deadlines
VI. DISCOVERY
1) Collecting and Exchanging Information
a) Disclosure – governed by Rules 16 and 26
b) Discovery – governed by Rules 26-37 and 45
2) Initial Disclosures under Rule 26(a)(1)
a) Except as exempted… a party must, without awaiting a discovery request, provide to the other parties:
i) the name and, if known, the address and telephone number of each individual likely to have discoverable information—along with the subjects of that information—that the disclosing party may use to support its claims or defenses, unless the use would be solely for impeachment;
ii) a copy—or a description by category and location—of all documents, electronically stored information, and tangible things that the disclosing party has in its possession, custody, or control and may use to support its claims or defenses, unless the use would be solely for impeachment;
iii) a computation of each category of damages claimed by the disclosing party—who must also make available for inspection and copying as under Rule 34 the documents or other evidentiary material, unless privileged or protected from disclosure, on which each computation is based, including materials bearing on the nature and extent of injuries suffered; and
iv) for inspection and copying as under Rule 34 , any insurance agreement under which an insurance business may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for payments made to satisfy the judgment.
3) Required Disclosures under Rule 26(a):
a) Initial Disclosure
b) Disclosure of Expert Testimony
c) Pretrial Disclosure 
d) And obligation to supplement under Rule 26(e)!
4) Rules Governing Discovery
a) Discovery Scope and Limits
i) Rule 26: What type of info may be sought & what type of info is exempt
b) Discovery Tools (for Parties)
c) Depositions:  Rules 27 – 32 
i) Only assigned to read Rule 30 
ii) Interrogatories (“Rogs”):  Rule 33
iii) Requests for Production (“RFP”):  Rule 34
iv) Physical or Mental Examinations: Rule 35
v) Requests for Admission (“RFA”):  Rule 36
d) Discovery Tools (for Non-Parties)
i) Subpoena for Deposition or Production:  Rule 45
e) Resolving Discovery Disputes
i) Rule 37
5) Depositions – Rule 30
a) Can depose “any person, including a party” – Rule 30(a)(1)
i) Notice of Deposition for party – Rule 30(b)(1)
ii) Need subpoena as well for non-party – Rule 45
iii) To take deposition of an organization – Rule 30(b)(6)
b) Limit of 10 per side absent court order or stipulation of parties – Rule 30(a)(2)
c) Limit of one 7 hour day absent court order or stipulation of parties – Rule 30(d)(1)
d) Witness usually answers questions despite objection by counsel exception; notable exception when answer calls for privileged information – Rule 30(c)(2)
6) The scope of discovery is limited by Rule 26(b)-(c) in the following ways:
a) Relevance 
b) Proportionality 
c) Privacy
d) Privilege
7) 2015 Rule Changes: The 2015 amendments changed several discovery rules in an effort to make discovery more efficient.  Changes include:
a) Requiring that discovery must be “proportional to the needs of the case” and listing proportionality factors to consider – Rule 26(b)(1)
b) Deleting language that appears to have provided for a broader relevance standard by allowing for the discovery of information “relevant to the subject matter involved in the action” upon a showing of “good cause” – Rule 26(b)(1)
c) Authorizing delivery of a request for production prior to the parties Rule 26(f) meeting – Rule 26(d)(2)
d) Requiring that objections to a party’s requests for production be stated with specificity – Rule 34(b)(2)(B)
e) Outlining the remedies for spoliation of electronically stored information – Rule 37(e)
8) Rule 26(b) on Relevance
a) 26(b)(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need not be admissible in evidence to be discoverable.
b) Privileged Information Under Rule 26(b)(1): “Unless otherwise limited by court order, the scope of discovery is as follows:  Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense…”
i) Attorney-Client Privilege
(1) NOTE:  The precise scope of privilege is determined by law outside the Federal Rules of Civil Procedure. Minor variations occur among different jurisdictions.
(a) Party need not reveal:
(i) What client and lawyer told each other in the course of requesting or providing legal advice,
(ii) If their communication was kept confidential and not waived
(b) Attorney-client privilege protects the communication, not underlying facts.  Those may be discovered through methods that do not involve disclosure of the communication.
(2) Court’s Reasons for Shielding Work Product from Discovery:
(a) Attorneys will avoid putting ideas in writing, or write them in misleading ways
(b) Incentive against full trial preparation
(c) Attorneys should not become witnesses
(d) Not sporting to rely on “borrowed wits”
(e) Against traditions of adversarial system
(f) Discovery of strategies would “demoralize” attorneys
(3) Work Product Under Rule 26(b)(3)
(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be discovered if: (i) they are otherwise discoverable under Rule 26(b)(1); and (ii) the party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means. 
(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning the litigation.
(4) Attorney-client Privilege vs. Work product
(a) Privilege: Private legal communication between attorney and client; Purpose is to encourage attorney-client communication; Privileged against discovery and at trial; Fully privileged
(b) Work Product: Material prepared in anticipation of litigation; Purpose is to maintain adversarial system by protecting attorney’s ideas; Protected against discovery; not relevant (inadmissible) at trial; Factual portions discoverable upon a strong showing of need
9) Expert Witnesses
a) Is it a fact witness or an expert witness?
i) An expert witness is a person whose testimony will  -because of his or her specialized knowledge, skill, experience, training, or education - assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue in the case.
ii) If it is an expert witness, is it a testifying expert or a non-testifying (consulting) expert?
b) Rule 26(b)(4) Trial Preparation: Experts.
i) (A) Deposition of an Expert Who May Testify. A party may depose any person . . . an expert whose opinions may be presented at trial. If Rule 26(a)(2)(B) requires a report from the expert, the deposition may be conducted only after the report is provided.
ii) (B) Trial-Preparation Protection for Draft Reports or Disclosures.  Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure . . . .
iii) (C) Trial-Preparation Protection for Communications Between a Party's Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the party's attorney and any witness required to provide a report under Rule 26(a)(2)(B)   . . . except to the extent that the communications: (i) relate to compensation for the expert's study or testimony; (ii) identify facts or data that the party's attorney provided and that the expert considered in forming the opinions to be expressed; Or (iii) identify assumptions that the party's attorney provided and that the expert relied on in forming the opinions to be expressed.
iv) (D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or to prepare for trial and who is not expected to be called as a witness at trial. But a party may do so only: (i) as provided in Rule 35(b); or (ii) on showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same subject by other means.
10) Preventing Discovery Abuse
a) Rule 26(g) and Rule 37
11) What Makes E-Discovery Different?
a) Volume, volume, volume
b) Multiple copies
c) Metadata
d) Volatility
e) Searchability
VII. AVOIDING TRIAL (can occur at any time)
· Default and Default Judgment (Rule 55)
· 55(a) Entering a Default. When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the party’s default.
· Default under Rule 55(a): An entry on the docket
· Default Judgment under Rule 55(b): Enforceable judgment terminating the litigation
· Plaintiff wins because defendant defaulted.
· 55(c) Setting Aside a Default or a Default Judgment. The court may set aside an entry of default for good cause, and it may set aside a final default judgment under Rule 60(b).
· Involuntary Dismissal
· On D’s motion or on its own motion, the court can order dismissal against P for failure to prosecute, failure to comply with any of the federal rules, or failure to comply with a court order – see Rule 41(b)
· 41(b) Involuntary Dismissal; Effect. If the plaintiff fails to prosecute or to comply with these rules or a court order, a defendant may move to dismiss the action or any claim against it. Unless the dismissal order states otherwise, a dismissal under this subdivision (b) and any dismissal not under this rule—except one for lack of jurisdiction, improper venue, or failure to join a party under Rule 19 —operates as an adjudication on the merits.
· Involuntary Dismissal Under Rule 41(b):
· Involuntary Dismissal Occurs:
· “if the plaintiff fails to prosecute or to comply with these rules or a court order”
· Potentially Relevant Court Orders 
· The scheduling order
· Issued under Rule 16(b)(1)
· Sanctions for ignoring order also possible under Rule 16(f)(1)(C)
· Discovery orders 
· Protective order under Rule 26(c)
· Order compelling discovery
under Rule 37
· Sanctions under Rule 37(b)(2)
· Others
· Voluntary Dismissal 
· The plaintiff can dismiss case voluntarily – Rule 41(a)
· With leave of court 
· Without leave of court
· 60(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 
(3) fraud (whether previously called intrinsic or extrinsic), 			misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged; it is 		based on an earlier judgment that has been reversed or 		vacated; or applying it prospectively is no longer 			equitable; or
(6) any other reason that justifies relief.
· Settlement
· Alternative Dispute Resolution
· Arbitration: A neutral third party (other than a judge) decides who wins, using procedures agreed upon by the parties
· Federal Arbitration Act (FAA) – 9 U.S.C. §§ 2 et seq.
· Broadly declares agreements to arbitrate valid as a matter of federal law “save upon such grounds as exist at law or in equity for the revocation of any contract.” (FAA Section 2)
· If party files suit notwithstanding an arbitration clause, the other party (defendant in the lawsuit) can move for a stay of court proceedings. (FAA Section 3)
· If a party wants to arbitrate pursuant to a contractual arbitration agreement and the other side refuses, can also seek a court order compelling arbitration. (FAA Section 4)
· After arbitration is complete, either party can move to have the court confirm the award.  The opposing party can only move to vacate the award on narrow statutory grounds (e.g., fraud).  When award is confirmed, it is considered final and binding and is enforceable as a court judgment. (FAA Sections 9-11)
· Mediation: A neutral third party helps the parties negotiate a voluntary settlement
· Summary Judgment
· The Summary Judgment Record
· Consists of “materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations …, admissions, interrogatory answers, or other materials.”  Rule 56(c)(1)(A)
· NOTE:  Does not include allegations in a pleading
· Affidavits must be on personal knowledge, and set out facts that could be presented as admissible evidence.  Rule 56(c)(2), (4)
· Court cannot consider evidence that could not be presented in an admissible form at trial.  Rule 56(c)(2).  The burden is on the proponent of the evidence to show that the material is admissible to explain the admissible form of the evidence that will be presented at trial.
VIII. PRE-TRIAL CONFERENCES UNDER RULE 16
(a) Purposes of a Pretrial Conference.
In any action, the court may order the attorneys and any unrepresented parties to appear for one or more pretrial conferences for such purposes as:
(1) expediting disposition of the action;
(2) establishing early and continuing control so that the case will not be protracted because of lack of management;
(3) discouraging wasteful pretrial activities;
(4) improving the quality of the trial through more thorough preparation, and;
(5) facilitating settlement.
(c) Attendance and Matters for Consideration at a Pretrial Conference.
(1) Attendance. 
A represented party must authorize at least one of its attorneys to make stipulations and admissions about all matters that can reasonably be anticipated for discussion at a pretrial conference.  If appropriate, the court may require that a party or its representative be present or reasonably available by other means to consider possible settlement. 
(2) Matters for Consideration. 
At any pretrial conference, the court may consider and take appropriate action on the following matters: 	…
(I) settling the case and using special procedures to assist in resolving the dispute when authorized by statute or local rule; …
IX. TRIAL
1) Right to Jury Trial: 
a) Seventh Amendment: “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of the common law.”
b) Rule of thumb - Right To Civil Jury Depends on Relief Requested:
i) Right to Jury: Money Damages
ii) No Right to Jury: Injunction, Declaration, Equitable Relief
c) Rule 38. Right to a Jury Trial; Demand.
(a) Right Preserved. The right of trial by jury as declared by the Seventh Amendment to the Constitution—or as provided by a federal statute—is preserved to the parties inviolate.
(b) Demand. On any issue triable of right by a jury, a party may demand a jury trial by:
(1) serving the other parties with a written demand—which 	may be included in a pleading—no later than 14 days after the 	last pleading directed to the issue is served; and
(2) filing the demand in accordance with  Rule 5(d).
(c) Specifying Issues. In its demand, a party may specify the issues that it wishes to have tried by a jury; otherwise, it is considered to have demanded a jury trial on all the issues so triable. If the party has demanded a jury trial on only some issues, any other party may—within 14 days after being served with the demand or within a shorter time ordered by the court—serve a demand for a jury trial on any other or all factual issues triable by jury.
(d) Waiver; Withdrawal. A party waives a jury trial unless its demand is properly served and filed. A proper demand may be withdrawn only if the parties consent.
2) Basic Roles at a Jury Trial
a) The Judge
i) Manages the case as it moves through the court system
ii) Rules on motions
iii) Controls the evidence that is admissible at trial
iv) Instructs the jury on the law
b) The Jury (“trier of fact”):
i) Finds facts
ii) Applies law to facts
3) At trial, the trier of fact (jury or judge) decides which facts occurred, and then applies the law (assisted by judge) to those facts.
4) Which Tasks Require Trial?
a) Trials are not necessary to announce rules of law.
b) Trials are necessary to decide contested facts that cannot be resolved on paper.
i) Conflicting evidence
ii) Credibility of witnesses
c) Trials are often necessary to apply the law to the facts.
5) Must be precise in citing to the evidence!
a) Rule 56(c)(1)(A) requires cites to “particular parts” of “material in the record”
b) Rule 56(c)(3) state that “[t]he court need consider only the cited materials.”
c) Advisory Committee Comments warn that many courts have local rules requiring specific formats for citations to the evidence 
i) That’s true in C.D. Cal.
ii) In addition to checking the local rules, be sure to check to see if there is a “Standing Order” for your particular judge.
6) Rule 48. Number of Jurors; Verdict; Polling
a) Number of Jurors. A jury must begin with at least 6 and no more than 12 members, and each juror must participate in the verdict unless excused under Rule 47(c).
b) Verdict. Unless the parties stipulate otherwise, the verdict must be unanimous and must be returned by a jury of at least 6 members.
c) Polling. After a verdict is returned but before the jury is discharged, the court must on a party's request, or may on its own, poll the jurors individually. If the poll reveals a lack of unanimity or lack of assent by the number of jurors that the parties stipulated to, the court may direct the jury to deliberate further or may order a new trial.
7) Jury Selection
a) Jury Pool
i) Sometimes called a “venire”
ii) Potential jurors summoned to court
iii) Must be from “fair cross section of the community” (28 U.S.C. § 1861)
iv) Jurors who will hear case chosen from the venire
b) Voir Dire
i) Opportunity to question prospective jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide case
ii) See Rule 47(a)
c) Jury Challenges
i) Peremptory (Rule 47(b))
ii) For Cause
8) Order of Trial
a) Party with the burden of proof goes first and last.
b) In (most) civil actions, plaintiff’s burden is proof by a “preponderance of the evidence.”
c) P case-in-chief  D case-in-chief  P rebuttal  Closing arguments  Jury instructions  Case submitted to jury  Deliberation  Verdict
9) Summary Judgment vs. JMOL
a) Summary Judgment – Rule 56
i) Before trial (no later than 30 days after close of discovery)
ii) Based on documents
iii) No “genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law”
b) Judgment as a Matter of Law – Rule 50(a)
i) At trial (after nonmoving party “fully heard,” but before submission to jury)
(1) After nonmoving party’s case-in-chief, or after rebuttal
ii) Based on trial evidence 
iii) “A reasonable jury would not have a legally sufficient evidentiary basis to find for the [nonmoving] party”
10)  How to prevail on summary judgment
a) SJ granted: No genuine dispute of material fact, and movant is legally entitled to judgment
b) SJ denied: Genuine dispute(s) of material fact, or movant is not legally entitled to judgment, or more time needed for discovery (Rule 56(d))
11)  Why you need a Rule 50(a) motion before a Rule 50(b) motion: “The mechanism that makes Rule 50(b) constitutionally valid against a charge that it violates the Reexamination Clause of the Seventh Amendment is the provision that ‘if the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding of the legal questions raised by the motion.’   Thus, the district court expressly may reserve decision on the initial motion for judgment as a matter of law but, by virtue of the quoted language, it will be deemed to have reserved decision even if it has denied the motion and not uttered a formal reservation.” Wright & Miller.
12) JMOL vs. Renewed JMOL: “Even at the close of all the evidence, it may be desirable to refrain from granting a motion for judgment as a matter of law . . . . If judgment as a matter of law is granted and the appellate court holds that the evidence in fact was sufficient to go to the jury, an entire new trial must be had.  If, on the other hand, the trial judge submits the case to the jury, even though he or she thinks the evidence insufficient, final determination of the case is expedited greatly.  If the jury agrees with the trial court's appraisal of the evidence, and returns a verdict for the party who moved for judgment as a matter of law, the case is at an end.  If the jury brings in a different verdict, the trial court can grant a renewed motion for judgment as a matter of law.  Then, if the appellate court holds that the trial court was in error in its appraisal of the evidence, it can reverse and order judgment on the verdict of the jury, without any need for a new trial. For this reason the appellate courts repeatedly have said that it usually is desirable to take a verdict, and then pass on the sufficiency of the evidence on a post-verdict motion.” Wright & Miller.
13) Renewed JMOL (50(b)) vs. New Trial (59)
a) Result:
i) RJMOL – Judgment
ii) New Trial – New trial
b) Timing:
i) RJMOL – After trial, but no later than 28 days after the entry of judgment
ii) New Trial – After trial, but no later than 28 days after the entry of judgment
c) Record:
i) RJMOL – Trial evidence
ii) New Trial – Trial evidence plus any new evidence
d) Standard:
i) RJMOL – “A reasonable jury would not have a legally sufficient evidentiary basis” to find for nonmoving party’
ii) New Trial – “Any reason for which a new trial has heretofore been granted”
14) Grounds for New Trial
a) Flawed Trial Procedures
i) Legal errors by trial judge
ii) Incorrect jury instructions
iii) Incorrect evidentiary rulings
iv) Attorney misconduct 
v) Jury misconduct
b) Flawed Verdicts 
i) Jury verdict contrary to the “great weight” of evidence
X. APPEALS
1) What Happens in the Trial Court Sets the Boundaries for the Appeal
a) NO NEW EVIDENCE
i) Introduce at trial anything you may want on appeal
b) NO NEW ISSUES
i) Arguments may be phrased differently than at trial, or rely on different authorities, but appellate court may disregard wholly new issues 
ii) Appellate court may affirm on any basis supported by the record, even if its reasoning differs from trial court
iii) Exception:  Subject matter jx may be raised for first time on appeal
2) Only “Aggrieved Parties” May Appeal
a) Adverse judgment = aggrieved. Won, but disliked trial court’s reasoning = not aggrieved
3) Time for Commencing Appeal
a) Federal Rule of Appellate Procedure 3(a): “An appeal permitted by law as of right from a district court to a court of appeals may be taken only by filing a notice of appeal with the district clerk within the time allowed by Rule 4.”
b) Federal Rule of Appellate Procedure 4(a)(1)(A): “In a civil case, [subject to some exceptions], the notice of appeal required by Rule 3 must be filed with the district clerk within 30 days after the judgment or order appealed from is entered.”
i) 60 days if the US is a party to the action
ii) If post-trial motion under Rule 50(b) or 59 is filed, then 30 days from order on motion.
4) The Final Decision Rule
a) “The courts of appeals … shall have jurisdiction of appeals from all final decisions of the district courts…” See 28 U.S.C. § 1291.
b) Decisions are generally final when the trial court enters final judgment on all claims against all parties.
c) But there are exceptions, including:
i) Rule 54(b) – Multiple Claims/Parties
ii) 28 U.S.C. § 1292(a) – Injunctions
iii) 28 U.S.C. § 1292(b) – Certification 
5) Court of Appeals Dispositions
a) Affirm:Trial court result is correct. Appellate court may use different reasoning.
b) Reverse: Trial court was result is incorrect
i) Grounds for Reversal: Reversible error occurred in trial court; and the error was not “harmless” (i.e., it could have affected the outcome)
c) Remand: Send back to trial court for more proceedings
d) Dismiss the Appeal: Very rare, usually based on problem with appellate court jurisdiction
6) Standards of Appellate Review
a) Clear Error
i) For factual findings
ii) Court of Appeals defers to trial court unless error is unmistakable
b) Abuse of Discretion
i) For judgment calls with a range of correct answers
ii) Court of Appeals  defers to trial court unless it “abused” its discretion by going beyond acceptable range
c) De Novo
i) For purely legal questions 
ii) Court of Appeals gives no deference to trial court decision
7) Preclusion: A person is precluded from re-litigating certain things if there has already been one fair opportunity to litigate.
a) Two Types of Preclusion
i) Claim Preclusion
(1) Someone is precluded from bringing a claim in a subsequent lawsuit
(2) f/k/a “res judicata” or “bar” or “merger” or 
“the rule against splitting claims”
(3) Elements of Claim Preclusion. A claim is precluded in Lawsuit #2 when:
(a) It is the “same claim” asserted in Lawsuit #1; and
(i) Could have been asserted
1. Factually and legally possible to litigate first time
(ii) Should have been asserted
1. In some jxs: arises from same “transaction” (focus on events)
a. Claims arise from the same set of facts.
b. Used by Restatement, federal courts, many states
c. Variations:  
i. “transaction or occurrence”
ii. “series of transactions or occurrences”
2. In some jxs: arises from same “cause of action” (focus on legal theories)
a. Precise meaning of “cause of action” varies
b. “Cause of action” usually means a law that gives a person the right to sue
c. Claims represent the same cause of action.
d. Used by minority of states
e. Variations:
i. Identical elements
ii. Claims involve the same “primary rights”
iii. Evidence for elements in Lawsuit #1 would prove all elements of Lawsuit #2
(b) The claim is asserted by the “same claimant against the same responding party”; and
(i) Includes persons in privity with those parties
1. Each jurisdiction may have its own approach to deciding when parties are “in privity” with earlier litigants
2. Federal court examples of preclusion by parties in privity in Taylor v. Sturgell:
a. Successor in interest to party in earlier suit
b. Agreement to be bound by earlier result
c. Adequate representation in earlier suit (e.g., trustee)
d. Party assumed control of earlier litigation 
(e.g., insurance)
e. Special statutory systems (e.g., bankruptcy)
(c) Lawsuit #1 resulted in a “valid” and “final judgment”; and 
(i) “Valid” does not mean “correct. ” “Valid” means Court #1 had power to bind the parties to the dispute
1. Personal jx over the parties
(required under preclusion law of all states)
2. Subject matter jx
(varies among preclusion law of different states)
(ii) “Final” = trial court has entered final judgment (as opposed to pretrial or interlocutory order)
(d) The judgment  in Lawsuit #1 was “on the merits.” 
(i) “On The Merits” = a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
ii) Issue Preclusion (f/k/a/ “collateral estoppel”)
(1) Someone is precluded from contesting particular issues in a subsequent lawsuit
(2) Issue Preclusion Can Be a Shield or a Sword
(a) Defending Party:“Issue X was already resolved against you; I will use that issue to defeat your claim against me!”
(b) Claimant:“Issue X was already resolved against you;  I will use that issue to prove my claim against you!”
(3) Elements of Issue Preclusion. A party may be precluded from re-litigating an issue in Lawsuit #2 when:
(a) It is the same issue decided in Lawsuit #1; 
(i) An “issue” for purposes of issue preclusion is a case-specific decision regarding facts or the application of law to fact.
1. E.g., Did defendant run the red light? Did defendant breach her duty of care? Was the lawsuit barred by the statute of limitations?
(ii) Decisions announcing pure rules of law that go beyond the instant case become precedents, which then apply to future cases via stare decisis.
1. E.g., What are the elements of a negligence claim?
(b) The issue was actually litigated and determined in Lawsuit #1; and 
(c) Lawsuit #1 resulted in a valid and final judgment; and
(d) The determination of the issue was essential to the judgment in Lawsuit #1; and
(e) The precluded party had adequate opportunity and incentive to litigate the issue in Lawsuit #1.
(f) [In a minority of states:  the party benefitting from preclusion must have been a party to Lawsuit #1 (mutuality requirement).
(4) Who May Assert Issue Preclusion Against Whom?  
(a) In all jurisdictions, the precluded party must have been party in Lawsuit #1	
(b) Rules vary on whether the party asserting issue preclusion must also have been a party in Lawsuit #1.
(i) “Mutual” issue preclusion (older rule):  Party asserting issue preclusion must have also been party to Lawsuit #1
(ii) “Non-mutual” issue preclusion (new rule):  Party asserting issue preclusion is not required to have been party to Lawsuit #1
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