Civil Procedure Outline

I. Civil Procedure Overview
a. State Courts are courts of general jdx
b. Federal courts are limited jdx
i. Federal court system: 1 U.S. District Court per State, 11 U.S. Courts of Appeals, 1 U.S. Supreme court
ii. You need a REASON to go into Federal Court – Diversity jurisdiction or federal question
II. Personal Jurisdiction
a. 4 step process for determining personal jurisdiction
i. Step 1: Long-Arm Statutes
1. Does conduct fall within state’s long-arm statute?
2. PAUSE: Power or consent
a. If consent – do not need to do Constitutional Power Analysis
i. Contract law applies to determine validity of consent
ii. Step 2: Constitutional Power Analysis - Minimum Contacts
1. Does D have minimum contacts with state?
a. Has D “purposefully availed” itself of privilege of conducting business in state?
i. Does lawsuit arise out of or relate to Ds purposeful contact with forum (specific jdx) or, if not, are Ds contacts so extensive that no such relationship is necessary (general jdx)?
b. Once P established purposeful availment and requisite level of relatedness (Step 2), D has the burden of proving unfairness (Step 3)
iii. Step 3: Fairness/Justice
1. Would exercise of personal jdx be unfair and unreasonable so as to violate notions of fair play and substantial justice?
a. Interest of forum state
b. Burden on D
iv. Step 4: Notice 
1. After Mullane, notice is clearly a separate Constitutional requirement
a. “reasonably calculated under circumstances” to apprise parties of the pendency of the action
b. In Federal Court, Rule 4 provides basis for how this is done

b. Modern Theory of Jurisdiction
i. 2 Questions to ask:
1. Does any court in the state have the power to hear this case involving this particular D (Personal Jdx)
2. If yes, does a Federal court have the power to hear the case? (Subject Matter jdx) 
ii. Due Process Clause of 14th Amendment 
1. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; not shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
2. If you’re insufficiently connected to the forum state, they have no power over you.
iii. Article IV, Section 1: Full Faith and Credit
iv. Pennoyer – Original Personal Jdx case – gets undercut quickly
1. In rem jdx – if D owns property in the state, can attach to property prior to the lawsuit as notice. 
2. In personam jdx – State has jurisdiction over a D that was served while in the state. 
3. KEY IDEA: States have jurisdictional limits! P could have gotten personal jdx over D by 1) personal service in OR (in personam) or 2) attached Neff’s land in OR at the time lawsuit was filed (in rem)
v. Milliken – added domicile requirement. D was resident of WY but staying in CO when case was filed in WY. Personally served in CO. Under Pennoyer, no jurisdiction, but court said since D was domiciled in WY, the fact that D was personally served out of state was ok.
vi. International Shoe – Where can corporations be sued?
1. “Minimum contacts” rule – if D had “systematic and continuous” business in forum state, jdx exists. 
2. To have a definite jurisdiction, need systematic and continuous contact and cause of action directly related to those contact. If missing either, jurisdiction is more difficult to establish
a. HYPO: Truck driven by employee of CA company crashes into rancher in WY. Rancher files suit for accident- Jdx in WY? Yes! Cause of action is directly related to contact
b. HYPO – Former employee of CO company lives in WY and sues for wrongful termination. Jdx in WY? No, isolated contact and no relation to contact.
3. Court focuses on relationship between contact w/ state and cause of action.  Want a close link between contact and cause of action.
vii. General Jurisdiction – “at home” in state. Company is amenable to any cause of action even if unrelated because it is home state. 
1. Each person or corporation has a “home” state
viii. McGee 
1. TX company was subject to jdx in CA because they had insured a person in CA. Court determined that there was enough contact AND cause of action was directly related. 
ix. Hanson
1. “purposeful availment” – 
2. purpose is important to evaluate contact!
x. Shaffer
1. Existence of property in state and attachment to property is not by itself enough to establish jdx.
a. HYPO: D has never been to ID but inherits a home there. She gets sued by a P from CA in ID for damages from a car accident in CA. Is D subject to personal jdx in ID? No! No contact in ID and cause of action unrelated. 
b. D sued in ID because a pit in the ID home backyard and child falls in. Subject to jdx in ID? Yes! Cause of action is directly related. 
2. In rem – cases where property itself is at issue
3. Quasi in rem – using land only to establish jdx
4. This case largely abolished in rem and quasi in rem jdx
c. Specific Jurisdiction - Whether court in forum state had jdx over particular claim. 
i. Worldwide VW
1. This case says foreseeability isn’t enough, need intent/contact for personal jdx
a. HYPO: Buyers tell seller they intend to drive car through OK- jdx? No, knowledge is not enough 
b. HYPO: Seller fills out paperwork for OK plates. Jdx? Yes! Seller has contact with OK – purposeful availment
c. Seller ships car to OK. Jdx? Yes! – contact between seller and OK create personal jdx
2. Stream of commerce – personal jdx is ok if corporation that delivers its products into the stream of commerce with expectation that they will be purchased by consumers in forum state. BUT SEE BELOW
ii. Nicastro
1. A corporation needs intent to enter market to establish personal jdx.
2. Stream of commerce - Placing an item in stream of commerce without any more is NOT sufficient for jdx
a. Jurisdictional split (discuss both on exam)
i. If D places item in stream of commerce with awareness it will get to a state, personal jdx is ok  - foreseeability approach (Brennan)
ii. Non-resident must purposely direct activities to a forum state for personal jdx
iii. Abdouch – Internet contacts
1. Zippo test: sliding scale – sometimes applied in internet jdx cases involving websites
a. NO JDX- “passive” sites – D has simply posted info on an internet website which is accessible to users in a forum
b. MAYBE JDX – “interactive” sites – Users can exchange information with host computer
c. YES JDX – Subscription site – D enters into contracts with residents of forum state that involve knowing and repeated transmission of computer files over internet.
d. Test NOT used for email messages.
2. Problem with Zippo test – shouldn’t look at interactivity, should look at purposeful availment!
3. Have to show targeting to satisfy jdx.
4. Calder test: D’s tortious acts can serve as a source of personal jdx only when prima facie case shows acts were:
a. Intentional
b. Uniquely aimed at forum state
c. Caused harm, the brunt of which was suffered, and D knew was likely to be suffered, in forum state
d. General Jurisdiction
i. General Jdx is place of domicile (individual) and place of incorporation and/or principal place of business (corporation)
ii. Goodyear – Bus crash in France, suit brought in SC bcz Goodyear has a plant there.
1. Continuous activity is not enough to bring suit unrelated to that activity – not enough for general jdx
2. “Essentially at home” is test for general jdx
iii. Bauman – don’t need to do fairness analysis when you have general jdx
iv. Burnham
1. Tag Jdx: If I can serve you personally while you’re in the state, the state has jdx.
a. In-person service is a cornerstone of personal jdx – how we’ve always done it
2. 2 ways of thinking about this:
a. Different rules for in-state, in-person service; general jdx with no need to consider minimum contacts or fairness/justice (Scalia)
b. Must still consider whether min. contacts and fairness/justice are there, but should always pass test (Brennan). Being in-state is usually enough but also should satisfy minimum contacts.
c. HYPO- While flying from NY to HI, D (a CO citizen) is served w/ a summons and complaint from a CA court. Is personal jdx in CA constitutional when D has scheduled a change of flight at LAX and is served at the airport?
i. Scalia – In-state, and anticipated being in-state – Yes jdx!
ii. Brennan- availed himself of benefits of CA – Yes jdx!
e. Consent and Notice
i. Consent is a basis for personal jurisdiction
1. Can consent by showing up to court (not to challenge jdx). Appearance serves to waive objection to personal jurisdiction
2. Possible for someone to consent to jdx where a court would otherwise not have jdx.
3. 2 ways to consent
a. Get served, show up and don’t challenge – waiving right
b. Contractually agree in advance
ii. Carnival 
1. Couple on cruise got hurt – ticket said any lawsuit must be brought in FL
2. Majority says contract was fair and no bad-faith motive
3. Contracts clauses affecting personal jdx
a. Consent to jdx clause
b. Forum selection clause (Carnival)
c. Choice of law clause
d. Arbitration clause
iii. Notice has to be “reasonably calculated under the circumstances to give actual notice and an opportunity to be heard” (TofA)
iv. Mullane
1. Notice is a separate constitutional matter – D needs notice where reasonably possible. Due process requires this.
2. Court says must mail notice to people when you know their address
3. Does not require that D actually knew lawsuit was pending. Need to prove P tried methods reasonable under circumstances to give notice.
4. If you send a letter by certified mail and it is returned to you, you need to try harder. If you know with absolute certainty that attempted notice didn’t work, you need to try harder
5. Mullane approves of, but does not require, personal notice
v. FRCP Rule 4: Summons
1. “Service of process” (summons and complaint)
2. Used to bring a party into a lawsuit
3. Rule 4(a) – content of summons
4. Rule 4(b) – issuance of summons
5. Rules 4(c-k) – how to serve
6. What steps should P take to commence suit at minimum cost?
a. Request a waiver of summons under 4(d)(1) 
b. If D agrees to a waiver, D gets more time to respond. If D refuses, D is required to pay for formal service.
i. D has 30 days to return to the waiver
ii. If D doesn’t respond, you serve! Follow service procedure. Only have 90 days after filing to serve!
c. Reason not to use waiver as a P – don’t want to give D notice of suit, don’t want longer response time.
7. Rule 4(k)(1) – establishes jdx over D subject to personal jdx – Doesn’t establish personal jdx where it otherwise doesn’t exist. 
a. Notice and personal jdx are two separate parts of the equation!
b. 4(k)(1)(a) – a federal court has the same jurisdictional reach as state court in the state it’s in.
f. Long-Arm Statutes – state reaching beyond its borders to serve process
i. So far our cases have assumed that state wants to assert jdx – not anymore!
ii. 2 Questions:
1. Has state authorized courts to hear this case?
2. If so, is court’s exercise of that power consistent with due process?
iii. Due process clause is Outer Limit of jdx – state can choose to use less than that. It’s up to the legislature to determine how much jdx it wants to grant the state (by statute). Long-arm statutes can only limit personal jdx – cannot expand beyond Constitution!
iv. Examples:
1. CA takes all jdx constitutionally permitted
2. FL takes less than constitutionally permitted
v. Gibbons
1. P alleged that D availed herself of FL state and that established jdx – court says under FL statute no jdx! Doesn’t satisfy long-arm statute
g. 3 Self- Imposed Restraints on Personal Jurisdiction: Venue, Transfer, FNC
h. Venue
i. Is court proper district court to bring action??
ii. 28 U.S.C. 1391 – Governs Venue in FEDERAL Court
1. (b)Venue in General.—A civil action may be brought in—
a. a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;
b. a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or
c. if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.
2. (c)Residency.—For all venue purposes—
a. a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;
b. an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and
c. a defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.
i. Transfer
i. 28 U.S.C. 1404 – Change of venue
1. If a case is in a proper court can use 1404(a) to transfer to another division or district
2. Proper venue - can transfer to another proper district court.
ii. 28 U.S.C. 1406 – If case is in an improper court, can use 1406(a) to dismiss or transfer to a district or division that’s proper
1. Improper venue – must dismiss or transfer to proper venue. Transfer is more appropriate 
j. Forum Non Conviens – inconvenient forum
i. Federal court can use this common law doctrine to dismiss (or stay) a case; typically used when court cannot transfer case to alternative forum – e.g., federal to foreign 
ii. Can be used to dismiss cases. Argument for this is saying a case should be moved to a more convenient forum.
iii. Transfer and Forum Non Conviens (FNC) are instances where court has power to hear a case but chooses not to.
iv. Can’t use 1404 or 1406 to transfer a case to another country. Under FNC, Court can dismiss case in favor of being filed elsewhere or stay case. 
v. Court has strong deference to Ps chosen state
1. HOWEVER, court gives less weight when Ps choice is not home forum. 
III. Subject Matter Jurisdiction
a. Does only state court, only federal court, or both have the power to hear this case?
b. Article III of Constitution deals with Subject Matter Jdx.
i. Section 2 – Federal Law and State law – list of cases federal court can hear – Federal Question Jurisdiction and Diversity Jurisdiction. Can get into federal  court through EITHER Federal Question Jdx OR Diversity Jdx!
ii. Original Jurisdiction – Place you can start case
c. Federal Question Jurisdiction
i. Complaint must have a federal question! AKA Complaint must arise under federal law
1. Is federal issue part of what P needs to prove their cause of action?
ii. 28 U.S.C. 1331 
1. The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.
iii. Mottley – well-plead complaint rule. 
1. [bookmark: _GoBack]P needs to raise federal question in claim. If D anticipates federal issue in defense, not enough to establish federal question jdx.
2. Mottley is statutory, not Constitutional decision
d. Diversity Jurisdiction
i. Policy for diversity jdx – “neutral forum” for all parties to protect against local prejudice in state courts
ii. Amount in Controversy – Must exceed $75,000
1. If P alleges $75k, we generally accept that, except if it appears to a legal certainty that amount cannot reach that
2. What to do when allegations in complaint don’t have any monetary value?	
a. What’s value of injunction to P? (Favored method)
b. What’s value of injunction to D?
c. What’s value of injunction to party invoking diversity?
d. Any of the above valued
3. When to aggregate different claims to reach $75k?
a. Single P with 2+ unrelated claims against a single D can aggregate to satisfy
b. 2 P with claims against single D cannot aggregate if claims are separate and distinct
c. Supplemental jdx – if Ps claims arise out of same case and controversy and one Ps claim reaches the required amount.
d. 1P cannot aggregate unrelated claims against multiple Ds
iii. 28 U.S.C. 1332
1. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—
a. citizens of different States;
i. Must be United States citizen; and 
ii.  Must be “domiciled” in the state
1. change of domicile – physical presence and intent to stay
2. Date for domicile is filing of complaint, not date of injury. Diversity is locked!
3. A person may only have one domicile at a time
4. Initial domicile = state of birth or naturalization
b. citizens of a State and citizens or subjects of a foreign state, except for permanent aliens in same state
c. citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
d. a foreign state as plaintiff and citizens of a State or of different States.
iv. Complete Diversity – Even in a case with multiple diverse parties, the existence of a single party with same citizenship as that of an opposing party will destroy diversity (Statutory requirement)
1. No P can be a citizen of the same state as any D
v. Minimal Diversity – or “bare” diversity (RARELY DONE - option for congress) – at least one P is a citizen of a different state than at least one D.
1. Congress may authorize subject matter jdx for minimal diversity cases, but rarely does so.
vi. Diversity with partnerships and corporations
1. Partnerships = collection of individuals (must consider citizenship of individual members)
2. Corporation = treated as an entity and can have 2 states of citizenship:
a. Principal Place of Business (PPoB)
b. State of Incorporation
3. Hertz – “nerve center” test – corporate headquarters is PPoB – place where corporation’s high-level officers direct, control and coordinate corp’s activities. 
e. Supplemental Jurisdiction – Courts can allow supplemental jurisdiction over factually related claims (Subject to limitations)	
i. Legal reasoning: Article III allows all cases arising under…..”. Argument is that court has jdx to hear entire dispute because multiple claims make up one case. 
ii. Supplemental Jdx addresses issue of what happens when one claim that can be in federal court is joined with claim that cannot be in federal court
1. HYPO: former employee fired by employer sues employer under Title VII – Federal question. Same P wants to sue same D for IIED in firing. Can both be heard in federal court? (“pendent claim” jdx – appending a claim onto federal question) – Yes!
2. HYPO: Claim one is P suing D1 for Title VII. Claim 2 is P suing D2 for IIED. (“Pendent Party” question) Yes!!
iii. Gibbs – case must have “a common nucleus of operative fact” 
1. If one claim has ticket to federal court, all claims can be heard!
iv. Ameriquest – “common and operative facts” find if federal and state claims are close enough where state claim cannot be dismissed without impacting federal claim, court will retain jdx over state claims. 
v. 28 U.S.C. 1367 – If court has subject matter jdx over original claim, court can hear additional claims as part of same case or controversy	
1. (a) General rule allowing supp jdx over factually related claims subject to limitations in (b) and (c). “Same case or controversy” rule.
2. (b) Exceptions where supp Jdx isn’t authorized in diversity cases: P Can’t use 1367 to get around complete diversity requirement (D can possibly  use supplemental jdx if it is doing an impleader)
3. (c) Discretion to apply supplemental jdx in appropriate cases
a. State law claim involves “novel” or “complex” state law issues
b. State law issues “substantially predominate” over the federal issues
c. District court has dismissed the claims on which its original jdx was based
d. “in exceptional circumstances, there are other compelling reasons for declining supplemental jdx”
4. (d) Tolling provisions – some states have statutes of limitations under circumstances where P has a limited amount of time to re-file
a. Time limit can be extended – get whatever’s left on the statute from the time you file in federal court + 30 days
vi. HYPO: A, citizen of IL sues B, also a citizen of IL for violation of Title VII and IIED  - Yes! Supp jdx because federal question!
vii. HYPO: A, citizen of IL sues B, citizen of IL for violating Title VII and unrelated negligence claim – NO, unrelated claims!
viii. A sues B under Title VII. Also sues C, coworker under tort law
f. Removal – allows D to move case from state to federal court. Only D can remove.
i. Caterpillar – If complete diversity exists at time of trial/judgment, the diversity jurisdiction is valid
ii. 28 U.S.C. 1441 – allows D to move case to federal court if case could have been filed there in the first place
1. does not expand federal subject matter jdx.
2. 1441(a) - IF a civil action brought in civil court AND the action could have originally been filed in federal court AND no other statute expressly forbids removal (See 1441(b)(2), THEN D may remove to the U.S. District court where action is pending. 
3. When removing – case goes to correct district or division court, not any federal court
4. A D cannot remove based on a defense she has that invokes federal law. Original claim must satisfy federal question requirement. 
5. 1441(b)(2) – can’t remove if any D is a citizen of state where action is brought (complete diversity requirement)
a. Limit only applies to cases removable on diversity grounds – if federal question exists, can still remove. 
6. 1441 removes entire cases, not individual claims
7. If you remove case to federal court, 2 things could happen to additional claims:
a. If related claim – supplement jdx, can stay
b. If unrelated claim – severed and remanded to state court
iii. 28 U.S.C. 1446 – procedure for removal
1. D has 30 days from service to file for removal
2. 1446(2)(A) – if more than one D, all Ds who have been formally served need to join in or consent to removal
3. Timing of Removal:
a. Federal Question
i. Within 30 days of receipt of initial pleading (b)(1) OR
ii. Within 30 days of receipt of doc making a previously unremovable case removable (b)(3)
b. Diversity Jdx
i. Same 30 day periods as above EXCEPT
ii. Removal under (b)(3) can’t be later than one year after commencement of the action (unless P delayed in bad faith)
iv. 28 U.S.C. 1447(c) – Remand
1. P must file a notice to remand
2. Timing of Remand motion
a. Motion to remand for non-subject matter jdx reasons
i. Within 30 days of removal 
1. Ex: not all properly joined and served
2. Ds consented to removal
3. Ds waited too long to remove
4. Removal violated in-state D rule
b. Motion to remand for Lack of subject matter jdx
i. Any time
c. If after removal P seeks to join additional Ds whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.

g. Joinder
i. Joinder can continue to come up over the life cycle of a case
ii. Subject matter and joinder: separate but related questions
1. Do the rules allow these parties or claims to be joined in a single claim?
2. Joinder rules do not create or expand subject matter jurisdiction
a. Each claim must have a statutory basis for subject matter jdx
b. Complete diversity rule looks at all parties to the action, not just parties to a single claim
iii. Joinder of Claims – these rules authorize parties, once joined in a lawsuit to assert additional claims
1. FRCP Rule 18 – P against D
a. Can basically join as many claims as you want against common D. Rules don’t require it, but give it as an option
b. Still need to find supplemental jdx if no original jdx
c. Preclusion rule: if 2 claims are closely related, even though Rule 18 doesn’t require you to bring in same lawsuit, you may be barred from bringing the action later
iv. Counterclaim and Crossclaim
1. Lender can offset any liability if there’s a counterclaim. If P wins, but D wins counterclaim, D pays less $$
2. FRCP Rule 13 
a. Counterclaim – D against existing P
i. allows opposing parties to assert claim against those who claim against them (not same as a defense! it’s an offense!)
1. Traditional rule is that counterclaim cannot be used to remove to federal court, even when basis for it. 
ii. Compulsory – Respondent must plead any claim at time of responding claim
1. Arises out of transaction or occurrence that is the subject matter of opposing party’s claim AND
2. Does not require adding another party over who court doesn’t have jdx
3. ALL compulsory counterclaims will, by definition, be part of same case or controversy. Thus will always have supplemental jdx.
4. 2 limitations on counterclaims:
a. When action commenced, the claim was subject of another pending action, OR
b. Not a claim at the time the original claim was filed
iii. Permissive: not same transaction or occurrence. Need independent basis for jdx.
1. If using Diversity Jdx, permissive counterclaim must meet the $75k amount to invoke diversity jdx
b. Cross claim (13(g))
i. Initial claim against a co-party must be by a cross claim, not a counterclaim
ii. D against existing D 
iii. P against existing P 
iv. Never compulsory
v. Must be from the same transaction or occurrence – must have a basis for subject matter jdx
1. Consider whether there is federal question or diversity jdx
2. If not federal question or diversity jdx, there will be supplemental jdx because cross claims by definition must arise out of the same transaction or occurrence as the underlying dispute
vi. Once a co-party has raised a valid cross claim against another co-party under 13g, Rule 18 then allows the two co-parties to assert any other claims they have against each others
v. Joinder of Parties – these rules authorize joining additional parties in the lawsuit
1. FRCP Rule 14 – only applies when you can say if I’m responsible, some of my liability is born by this additional person
a. D against newly added D
b. Price – Impleader – D can assert a claim against anyone not a party to the original action if that 3rd party’s liability is in some way dependent upon outcome of original action.
c. Gives D a tool to implead new parties against whom the D has claims related to the main action if the new parties might be liable to the D for all of part of the recovery that P might be able to obtain in the main action.
d. Permits joinder if liability of 3rd party D derives from Ps claim 
against main D.

2. FRCP Rule 20 
a. Plaintiffs may join in on an action as Ps, or join together Ds, if:
i. They assert any right to relief jointly, severally, or in the alternative with regards to or arising out of the same transaction or occurrence, AND
ii. Any question of law or facts common to all Ps will arise from the action
3. FRCP Rule 21 -  misjoinder – court can sever joinder if it’s not correct. Not a ground for dismissal. 

Miscellaneous
Collateral attack – lawsuit attacking ruling of previous lawsuit
Look at p. 152 – mechanics of challenging personal jdx – can only attack in when answering intial complaint. Once you answer and do not challenge it, you have waived personal jdx
Minimum Contacts Grid – in notes
If a case starts in Federal court can P remand? Or only when it’s been removed?

personal jurisdiction
Long arm statutes
Consent

Essay checklist structure:
Long-arm
Consent
Tag jdx
Minimum contact
	Specific/general jdx
Fairness/justice
Notice
Venue
Transfer
Forum Non Conviens

For Spring 2017
Chapter 5 assessment questions and answers on page 364 – use to study!
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