Civil Procedure Final Outline
I. Personal Jurisdiction
a. 4 step process for determining personal jurisdiction
i. Step 1: Long-Arm Statutes
1. Does conduct fall within state’s long-arm statute?
2. PAUSE: Power or consent
a. If consent – do not need to do Constitutional Power Analysis
i. Contract law applies to determine validity of consent
ii. Step 2: Constitutional Power Analysis - Minimum Contacts
1. Does D have minimum contacts with state?
a. Has D “purposefully availed” itself of privilege of conducting business in state?
i. Does lawsuit arise out of or relate to Ds purposeful contact with forum (specific jdx) or, if not, are Ds contacts so extensive that no such relationship is necessary (general jdx)?
b. Once P established purposeful availment and requisite level of relatedness (Step 2), D has the burden of proving unfairness (Step 3)
iii. Step 3: Fairness/Justice
1. Would exercise of personal jdx be unfair and unreasonable so as to violate notions of fair play and substantial justice?
a. Interest of forum state
b. Burden on D
iv. Step 4: Notice 
1. After Mullane, notice is clearly a separate Constitutional requirement
a. “reasonably calculated under circumstances” to apprise parties of the pendency of the action
b. In Federal Court, Rule 4 provides basis for how this is done
b. Modern Theory of Jurisdiction
i. 2 Questions to ask:
1. Does any court in the state have the power to hear this case involving this particular D (Personal Jdx)
2. If yes, does a Federal court have the power to hear the case? (Subject Matter jdx) 
ii. Due Process Clause of 14th Amendment 
1. No State shall make or enforce any law, which shall abridge the privileges or immunities of citizens of the United States; not shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
2. If you’re insufficiently connected to the forum state, they have no power over you.
iii. Article IV, Section 1: Full Faith and Credit
iv. Pennoyer – Original Personal Jdx case – gets undercut quickly
1. In rem jdx – if D owns property in the state, can attach to property prior to the lawsuit as notice. 
2. In personam jdx – State has jurisdiction over a D that was served while in the state. 
3. KEY IDEA: States have jurisdictional limits! P could have gotten personal jdx over D by 1) personal service in OR (in personam) or 2) attached Neff’s land in OR at the time lawsuit was filed (in rem)
v. Milliken – added domicile requirement. D was resident of WY but staying in CO when case was filed in WY. Personally served in CO. Under Pennoyer, no jurisdiction, but court said since D was domiciled in WY, the fact that D was personally served out of state was ok.
vi. International Shoe – Where can corporations be sued?
1. “Minimum contacts” rule – if D had “systematic and continuous” business in forum state, jdx exists. 
2. To have a definite jurisdiction, need systematic and continuous contact and cause of action directly related to those contact. If missing either, jurisdiction is more difficult to establish
a. HYPO: Truck driven by employee of CA company crashes into rancher in WY. Rancher files suit for accident- Jdx in WY? Yes! Cause of action is directly related to contact
b. HYPO – Former employee of CO company lives in WY and sues for wrongful termination. Jdx in WY? No, isolated contact and no relation to contact.
3. Court focuses on relationship between contact w/ state and cause of action.  Want a close link between contact and cause of action.
vii. General Jurisdiction – “at home” in state. Company is amenable to any cause of action even if unrelated because it is home state. 
1. Each person or corporation has a “home” state
viii. McGee 
1. TX company was subject to jdx in CA because they had insured a person in CA. Court determined that there was enough contact AND cause of action was directly related. 
ix. Hanson
1. “purposeful availment” – purpose is important to evaluate contact!
x. Shaffer
1. Existence of property in state and attachment to property is not by itself enough to establish jdx.
a. HYPO: D has never been to ID but inherits a home there. She gets sued by a P from CA in ID for damages from a car accident in CA. Is D subject to personal jdx in ID? No! No contact in ID and cause of action unrelated. 
b. D sued in ID because a pit in the ID home backyard and child falls in. Subject to jdx in ID? Yes! Cause of action is directly related. 
2. In rem – cases where property itself is at issue
3. Quasi in rem – using land only to establish jdx
4. This case largely abolished in rem and quasi in rem jdx
c. Specific Jurisdiction - Whether court in forum state had jdx over particular claim. 
i. Worldwide VW says foreseeability isn’t enough, need intent/contact for personal jdx
1. HYPO: Buyers tell seller they intend to drive car through OK- jdx? No, knowledge is not enough 
2. HYPO: Seller fills out paperwork for OK plates. Jdx? Yes! Seller has contact with OK – purposeful availment
3. Seller ships car to OK. Jdx? Yes! – contact between seller and OK create personal jdx
ii. Stream of commerce – personal jdx is ok if corporation that delivers its products into the stream of commerce with expectation that they will be purchased by consumers in forum state. BUT SEE BELOW
iii. Nicastro
1. Stream of commerce - Placing an item in stream of commerce without any more is NOT sufficient for jdx
a. Jurisdictional split (discuss both on exam)
i. If D places item in stream of commerce with awareness it will get to a state, personal jdx is ok  - foreseeability approach (Brennan)
ii. Non-resident must purposely direct activities to a forum state for personal jdx 
iv. Abdouch – Internet contacts
1. Zippo test: sliding scale – sometimes applied in internet jdx cases involving websites
a. NO JDX- “passive” sites – D has simply posted info on an internet website which is accessible to users in a forum
b. MAYBE JDX – “interactive” sites – Users can exchange information with host computer
c. YES JDX – Subscription site – D enters into contracts with residents of forum state that involve knowing and repeated transmission of computer files over internet.
d. Test NOT used for email messages.
2. Problem with Zippo test – shouldn’t look at interactivity, should look at purposeful availment!
3. Calder test: D’s tortious acts can serve as a source of personal jdx only when prima facie case shows acts were:
a. Intentional
b. Uniquely aimed at forum state
c. Caused harm, the brunt of which was suffered, and D knew was likely to be suffered, in forum state
d. General Jurisdiction
i. General Jdx is place of domicile (individual) and place of incorporation and/or principal place of business (corporation)
ii. Goodyear – Bus crash in France, suit brought in SC bcz Goodyear has a plant there.
1. Continuous activity is not enough to bring suit unrelated to that activity – not enough for general jdx
2. “Essentially at home” is test for general jdx
iii. Bauman – don’t need to do fairness analysis when you have general jdx
iv. Burnham - Tag Jdx: If I can serve you personally while you’re in the state, the state has jdx.
1. In-person service is a cornerstone of personal jdx – how we’ve always done it
v. 2 ways of thinking about this:
1. Different rules for in-state, in-person service; general jdx with no need to consider minimum contacts or fairness/justice (Scalia)
2. Must still consider whether min. contacts and fairness/justice are there, but should always pass test (Brennan). Being in-state is usually enough but also should satisfy minimum contacts.
a. HYPO- While flying from NY to HI, D (a CO citizen) is served w/ a summons and complaint from a CA court. Is personal jdx in CA constitutional when D has scheduled a change of flight at LAX and is served at the airport?
i. Scalia – In-state, and anticipated being in-state – Yes jdx!
ii. Brennan- availed himself of benefits of CA – Yes jdx!
e. Consent and Notice
i. Consent is a basis for personal jurisdiction
1. Can consent by showing up to court (not to challenge jdx). Appearance serves to waive objection to personal jurisdiction
2. Possible for someone to consent to jdx where a court would otherwise not have jdx.
3. 2 ways to consent
a. Get served, show up and don’t challenge – waiving right
b. Contractually agree in advance
ii. Carnival - Couple on cruise got hurt – ticket said any lawsuit must be brought in FL
1. Majority says contract was fair and no bad-faith motive
2. Contracts clauses affecting personal jdx
a. Consent to jdx clause
b. Forum selection clause (Carnival)
c. Choice of law clause
d. Arbitration clause
iii. Notice has to be “reasonably calculated under the circumstances to give actual notice and an opportunity to be heard” (TofA)
iv. Mullane - Notice is a separate constitutional matter – D needs notice where reasonably possible. Due process requires this.
1. Court says must mail notice to people when you know their address
2. Does not require that D actually knew lawsuit was pending. Need to prove P tried methods reasonable under circumstances to give notice.
3. If you send a letter by certified mail and it is returned to you, you need to try harder. If you know with absolute certainty that attempted notice didn’t work, you need to try harder
4. Mullane approves of, but does not require, personal notice
v. Rule 4: Summons
1. “Service of process” (summons and complaint)
2. Used to bring a party into a lawsuit
3. What steps should P take to commence suit at minimum cost?
a. Request a waiver of summons under 4(d)(1) 
b. If D agrees to a waiver, D gets more time to respond. If D refuses, D is required to pay for formal service.
i. D has 30 days to return to the waiver
ii. If D doesn’t respond, you serve! Follow service procedure. Only have 90 days after filing to serve!
c. Reason not to use waiver as a P – don’t want to give D notice of suit, don’t want longer response time.
4. Rule 4(k)(1) – establishes jdx over D subject to personal jdx – Doesn’t establish personal jdx where it otherwise doesn’t exist. 
a. Notice and personal jdx are two separate parts of the equation!
b. 4(k)(1)(a) – a federal court has the same jurisdictional reach as state court in the state it’s in.
f. Long-Arm Statutes – state reaching beyond its borders to serve process
i. So far our cases have assumed that state wants to assert jdx – not anymore!
ii. 2 Questions:
1. Has state authorized courts to hear this case?
2. If so, is court’s exercise of that power consistent with due process?
iii. Due process clause is Outer Limit of jdx – state can choose to use less than that. It’s up to the legislature to determine how much jdx it wants to grant the state (by statute). Long-arm statutes can only limit personal jdx – cannot expand beyond Constitution!
iv. Examples:
1. CA takes all jdx constitutionally permitted
2. FL takes less than constitutionally permitted
v. Gibbons - P alleged that D availed herself of FL State and that established jdx – court says under FL statute no jdx! Doesn’t satisfy long-arm statute
g. 3 Self- Imposed Restraints on Personal Jurisdiction: Venue, Transfer, FNC
h. Venue
i. Is court proper district court to bring action??
ii. 28 U.S.C. 1391 – Governs Venue in FEDERAL Court
1. Venue in General - A civil action may be brought in:
a. A judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;
b. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or
c. If there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.
2. Residency - For all venue purposes:
a. A natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;
b. An entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and
c. A defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.
i. Transfer
i. 28 U.S.C. 1404 – Change of venue
1. If a case is in a proper court can use 1404(a) to transfer to another division or district
2. Proper venue - can transfer to another proper district court.
ii. 28 U.S.C. 1406 – If case is in an improper court, can use 1406(a) to dismiss or transfer to a district or division that’s proper
1. Improper venue – must dismiss or transfer to proper venue. Transfer is more appropriate 
j. Forum Non Conviens – inconvenient forum
i. Federal court can use this common law doctrine to dismiss (or stay) a case; typically used when court cannot transfer case to alternative forum – e.g., federal to foreign 
ii. Can be used to dismiss cases. Argument for this is saying a case should be moved to a more convenient forum.
iii. Transfer and Forum Non Conviens (FNC) are instances where court has power to hear a case but chooses not to.
iv. Can’t use 1404 or 1406 to transfer a case to another country. Under FNC, Court can dismiss case in favor of being filed elsewhere or stay case. 
v. Court has strong deference to Ps chosen state
1. HOWEVER, court gives less weight when Ps choice is not home forum. 
II. Subject Matter Jurisdiction
a. Does only state court, only federal court, or both have the power to hear this case?
b. Article III of Constitution deals with Subject Matter Jdx.
i. Section 2 – Federal Law and State law – list of cases federal court can hear – Federal Question Jurisdiction and Diversity Jurisdiction. Can get into federal court through EITHER Federal Question Jdx OR Diversity Jdx!
ii. Original Jurisdiction – Place you can start case
c. Federal Question Jurisdiction
i. Complaint must have a federal question! AKA Complaint must arise under federal law
1. Is federal issue part of what P needs to prove their cause of action?
ii. 28 U.S.C. 1331 
1. The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.
iii. Mottley – well-plead complaint rule. 
1. P needs to raise federal question in claim. If D anticipates federal issue in defense, not enough to establish federal question jdx.
2. Mottley is statutory, not Constitutional decision
d. Diversity Jurisdiction
i. Policy for diversity jdx – “neutral forum” for all parties to protect against local prejudice in state courts
ii. Amount in Controversy – Must exceed $75,000
1. If P alleges $75k, we generally accept that, except if it appears to a legal certainty that amount cannot reach that
2. What to do when allegations in complaint don’t have any monetary value?	
a. What’s value of injunction to P? (Favored method)
b. What’s value of injunction to D?
c. What’s value of injunction to party invoking diversity?
d. Any of the above valued
3. When to aggregate different claims to reach $75k?
a. Single P with 2+ unrelated claims against a single D can aggregate to satisfy
b. 2 P with claims against single D cannot aggregate if claims are separate and distinct
c. Supplemental jdx – if Ps claims arise out of same case and controversy and one Ps claim reaches the required amount.
d. 1P cannot aggregate unrelated claims against multiple Ds
iii. 28 U.S.C. 1332
1. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—
a. Citizens of different States;
i. Must be United States citizen; and 
ii.  Must be “domiciled” in the state
1. Change of domicile – physical presence and intent to stay
2. Date for domicile is filing of complaint, not date of injury. Diversity is locked!
3. A person may only have one domicile at a time
4. Initial domicile = state of birth or naturalization
b. Citizens of a State and citizens or subjects of a foreign state, except for permanent aliens in same state
c. Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
d. A foreign state as plaintiff and citizens of a State or of different States.
iv. Complete Diversity – Even in a case with multiple diverse parties, the existence of a single party with same citizenship as that of an opposing party will destroy diversity (Statutory requirement)
1. No P can be a citizen of the same state as any D
v. Minimal Diversity – or “bare” diversity (RARELY DONE - option for congress) – at least one P is a citizen of a different state than at least one D.
1. Congress may authorize subject matter jdx for minimal diversity cases, but rarely does so.
vi. Diversity with partnerships and corporations
1. Partnerships = collection of individuals (must consider citizenship of individual members)
2. Corporation = treated as an entity and can have 2 states of citizenship:
a. Principal Place of Business (PPoB)
b. State of Incorporation
3. Hertz – “nerve center” test – corporate headquarters is PPoB – place where corporation’s high-level officers direct, control and coordinate corp’s activities. 
e. Supplemental Jurisdiction – Courts can allow supplemental jurisdiction over factually related claims (Subject to limitations)	
i. Legal reasoning: Article III allows all cases arising under...” Argument is that court has jdx to hear entire dispute because multiple claims make up one case. 
ii. Supplemental Jdx addresses issue of what happens when one claim that can be in federal court is joined with claim that cannot be in federal court
1. HYPO: former employee fired by employer sues employer under Title VII – Federal question. Same P wants to sue same D for IIED in firing. Can both be heard in federal court? (“pendent claim” jdx – appending a claim onto federal question) – Yes!
2. HYPO: Claim one is P suing D1 for Title VII. Claim 2 is P suing D2 for IIED. (“Pendent Party” question) Yes!!
iii. Gibbs – case must have “a common nucleus of operative fact” 
1. If one claim has ticket to federal court, all claims can be heard!
iv. Ameriquest – “common and operative facts” find if federal and state claims are close enough where state claim cannot be dismissed without impacting federal claim, court will retain jdx over state claims. 
v. 28 U.S.C. 1367 – If court has subject matter jdx over original claim, court can hear additional claims as part of same case or controversy	
1. General rule allowing sup. jdx over factually related claims subject to limitations in (b) and (c). “Same case or controversy” rule.
2. Exceptions where sup. Jdx isn’t authorized in diversity cases: P Can’t use 1367 to get around complete diversity requirement (D can possibly use supplemental jdx if it is doing an impleader)
3. Discretion to apply supplemental jdx in appropriate cases
a. State law claim involves “novel” or “complex” state law issues
b. State law issues “substantially predominate” over the federal issues
c. District court has dismissed the claims on which its original jdx was based
d. “In exceptional circumstances, there are other compelling reasons for declining supplemental jdx”
4. Tolling provisions – some states have statutes of limitations under circumstances where P has a limited amount of time to re-file
a. Time limit can be extended – get whatever’s left on the statute from the time you file in federal court + 30 days
vi. HYPO: A, citizen of IL sues B, also a citizen of IL for violation of Title VII and IIED  - Yes! Sup. jdx because federal question!
vii. HYPO: A, citizen of IL sues B, citizen of IL for violating Title VII and unrelated negligence claim – NO, unrelated claims!
viii. A sues B under Title VII. Also sues C, coworker under tort law – yes, if same case or controversy
f. Removal – allows D to move case from state to federal court. Only D can remove.
i. Caterpillar – If complete diversity exists at time of trial/judgment, the diversity jurisdiction is valid
ii. 28 U.S.C. 1441 – allows D to move case to federal court if case could have been filed there in the first place
1. Does not expand federal subject matter jdx.
2. 1441(a) - IF a civil action brought in civil court AND the action could have originally been filed in federal court AND no other statute expressly forbids removal (See 1441(b)(2), THEN D may remove to the U.S. District court where action is pending. 
3. When removing – case goes to correct district or division court, not any federal court
4. A D cannot remove based on a defense she has that invokes federal law. Original claim must satisfy federal question requirement. 
5. 1441(b)(2) – can’t remove if any D is a citizen of state where action is brought (complete diversity requirement)
a. Limit only applies to cases removable on diversity grounds – if federal question exists, can still remove. 
6. 1441 removes entire cases, not individual claims
7. If you remove case to federal court, 2 things could happen to additional claims:
a. If related claim – supplement jdx, can stay
b. If unrelated claim – severed and remanded to state court
iii. 28 U.S.C. 1446 – procedure for removal
1. D has 30 days from service to file for removal
2. 1446(2)(A) – if more than one D, all Ds who have been formally served need to join in or consent to removal
3. Timing of Removal:
a. Federal Question
i. Within 30 days of receipt of initial pleading (b)(1) OR
ii. Within 30 days of receipt of doc making a previously un-removable case removable (b)(3)
b. Diversity Jdx
i. Same 30 day periods as above EXCEPT
ii. Removal under (b)(3) can’t be later than one year after commencement of the action (unless P delayed in bad faith)
iv. 28 U.S.C. 1447(c) – Remand
1. P must file a notice to remand
2. Timing of Remand motion
a. Motion to remand for non-subject matter jdx reasons
i. Within 30 days of removal 
1. Ex: not all properly joined and served
2. Ds consented to removal
3. Ds waited too long to remove
4. Removal violated in-state D rule
b. Motion to remand for Lack of subject matter jdx
i. Any time
c. If after removal P seeks to join additional Ds whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.

III. Joinder
i. Joinder can continue to come up over the life cycle of a case
ii. Subject matter and joinder: separate but related questions
1. Do the rules allow these parties or claims to be joined in a single claim?
2. Joinder rules do not create or expand subject matter jurisdiction
a. Each claim must have a statutory basis for subject matter jdx
b. Complete diversity rule looks at all parties to the action, not just parties to a single claim
iii. Joinder of Claims – these rules authorize parties, once joined in a lawsuit to assert additional claims
1. Rule 18 – P against D
a. Can basically join as many claims as you want against common D. Rules don’t require it, but give it as an option
b. Still need to find supplemental jdx if no original jdx
c. Preclusion rule: if 2 claims are closely related, even though Rule 18 doesn’t require you to bring in same lawsuit, you may be barred from bringing the action later
iv. Counterclaim and Crossclaim
1. Lender can offset any liability if there’s a counterclaim. If P wins, but D wins counterclaim, D pays less $$
2. Rule 13 - Counterclaim – D against existing P
a. Allows opposing parties to assert claim against those who claim against them (not same as a defense! it’s an offense!)
i. Traditional rule is that counterclaim cannot be used to remove to federal court, even when basis for it. 
b. Compulsory – Respondent must plead any claim at time of responding if claim:
i. Arises out of transaction or occurrence that is the subject matter of opposing party’s claim AND
ii. Does not require adding another party over who court doesn’t have jdx
iii. ALL compulsory counterclaims will, by definition, be part of same case or controversy. Thus will always have supplemental jdx.
iv. 2 limitations on counterclaims:
1. When action commenced, the claim was subject of another pending action, OR
2. Not a claim at the time the original claim was filed
c. Permissive: not same transaction or occurrence. Need independent basis for jdx.
i. If using Diversity Jdx, permissive counterclaim must meet the $75k amount to invoke diversity jdx
3. Rule 13(g) - Cross claim 
a. Initial claim against a co-party must be by a cross claim, not a counterclaim
b. D against existing D 
c. P against existing P 
d. Never compulsory
e. Must be from the same transaction or occurrence – must have a basis for subject matter jdx
i. Consider whether there is federal question or diversity jdx
ii. If not federal question or diversity jdx, there will be supplemental jdx because cross claims by definition must arise out of the same transaction or occurrence as the underlying dispute
f. Once a co-party has raised a valid cross claim against another co-party under 13g, Rule 18 then allows the two co-parties to assert any other claims they have against each others
v. Joinder of Parties – these rules authorize joining additional parties in the lawsuit
1. Rule 14 – Impleader - only applies when you can say “if I’m responsible, some of my liability is born by this additional person”
a. D against newly added D
b. Price – Impleader – D can assert a claim against anyone not a party to the original action if that 3rd party’s liability is in some way dependent upon outcome of original action.
c. Gives D a tool to implead new parties against whom the D has claims related to the main action if the new parties might be liable to the D for all of part of the recovery that P might be able to obtain in the main action.
d. Permits joinder if liability of 3rd party D derives from Ps claim against main D.
2. Rule 20 
a. Plaintiffs may join in on an action as Ps, or join together Ds, if:
i. They assert any right to relief jointly, severally, or in the alternative with regards to or arising out of the same transaction or occurrence, AND
ii. Any question of law or facts common to all Ps will arise from the action
3. Rule 21 - Misjoinder – court can sever joinder if it’s not correct. Not a ground for dismissal. 

IV. Erie Doctrine
a. Erie Doctrine: A federal court hearing a state law claim because of diversity jurisdiction will apply federal procedural law and state substantive law
i. Federal court will apply the state law in the jurisdiction in which it sits
ii. What is substantive? Anything that is outcome determinative is usually substantive
1. Substantive Law:
a. Statute of limitations
b. Burden of Proof
c. Tolling
d. Choice of law rules
e. Interpretation of contracts
f. Right to recover damages
2. Whether a rule is substantive or procedural is not a simple question! Look it up!
iii. Only applies when there’s a conflict between state and federal law. What causes conflict?
1. Constitution
2. Federal Statute
3. Federal Rule
4. Federal Practice
iv. Policy reason: Shouldn’t get a different substantive result if you file in federal court vs. state court
b. [bookmark: _GoBack]Rules of Decision Act (28 U.S.C. 1652): Laws of the several states except where Constitution or treaties of US or Act of Congress otherwise provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply
V. Remedies
a. Types of Relief:
i. Damages
1. Damages are a substitutionary remedy – Giving money as a substitution for what P lost
a. Three types of damages:
i. General/Non-economic/“soft”: pain and suffering, distress, reputational damage (harder to quantify)
ii. Economic/specific/”hard”: Actual money with receipts
1. Medical Bills
2. Lost Wages
iii. Punitive/Exemplary: to punish or deter conduct
2. P has burden to prove amount of damages
ii. Specific Relief
1. Injunction – demand party to do/not do something
a. Can be narrow or broad
b. Injunction can be issued when money is not an adequate remedy. Need to show no adequate remedy to get an injunction (Lucy Webb)
c. Injunctions by Duration – Rule 65
i. Temporary restraining order (TRO): generally issued to preserve status quo pending a hearing on preliminary injunction. 
1. Can be ex parte (without notice) in extreme circumstances (65)
2. Meant to buy some time. Usually expire quickly – Cannot Exceed 14 days
ii. Rule 65 - Preliminary Injunction: Generally used to preserve the status quo pending resolution on the merits
1. Must give notice to other party (65)
2. Winter Factors for a preliminary Injunction to succeed:
a. Whether P is likely to succeed on merits
b. That P is likely to suffer irreparable harm in the absence of preliminary relief
i. Sup. Ct. says “possibility standard” is too lenient.  Must be more than a possibility
c. That balance of equities tip in Ps favors
d. Injunction is in public interest
iii. Permanent injunction: issued after full adjudication on the merits
1. Can remain in effect indefinitely or a party can later seek to dissolve or modify. 
2. Specific performance
3. Replevin
4. Ejectment
5. Quiet Title
iii. Declaratory Relief
1. Allows adjudication of parties’ rights on a matter in dispute regardless of whether other relief is sought
2. Rule 57: The existence of another adequate remedy doesn’t prevent a declaratory judgment if it’s otherwise appropriate
3. 28 USC 2201: In case of actual controversy within its jurisdiction, federal court can issue a declaratory judgment and may declare the rights and legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought.	
a. Federal courts need subject matter jurisdiction to issue a declaratory relief judgment. 
b. Problem: No complaint yet, so no real subject matter jurisdiction. 
i. Solution: Look at nature of the claim the other side would bring against you. If that would allow subject matter jurisdiction, then declaratory relief has jurisdiction
c. Also need a real dispute between two parties. Can’t file because of a hypothetical dispute
4. Cases where P might seek declaratory relief
a. IP cases
b. Insurance Coverage
c. Disputes among insurers
d. Validity of a contract
e. Party’s right to terminate a contract
iv. Temporary Relief
1. (Fuentes) Court says must have opportunity for hearing before property is seized by government (Due process clause)
a. Due process clause limits government from denying due process. Doesn’t limit what private parties can do
b. Only applies to prejudgment remedies – doesn’t apply to post-judgment actions (like a garnishment)
c. Matthews v. Eldridge Factors for determining whether a individual has received due process:
i. The private interest that will be affected by the official action
ii. The risk of erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards
iii. The Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirements would entail
VI. Litigation Financing
a. How do lawyers get paid?
i. Client pays directly for lawyer’s services
1. Hourly, flat fee, hybrid
ii. Contingency Fee Arrangement
iii. Someone else pays
1. Insurance company
2. 3rd party litigation finance company – non-lawyers investing in lawsuits to make money. 
a. Funder extends loan to lawyer or P and if claim is successful funder gets a cut
b. Disclosure now required with 3rd party financing
3. Other 3rd party (family, employer, organization, etc.)
iv. Non-Profit/Government Agency, or Corporate Employer (In-house counsel) pays lawyer’s salary
b. In CA, insurance company and insured are both your clients
c. Fee Shifting
i. Common Fund: Ps suit results in the creation of a fund from which lawyer’s fees can be deducted
ii. By contract: P contracts to provide that if someone has to sue on the contract, the loser will pay the winner’s fees
iii. By common law: Court has inherent common law power to sanction parties acting in bad faith by requiring payment of the other side’s attorney fees
iv. By statute: There are both state and federal fee-shifting statutes
VII. Rules Enabling Act
a. Congress delegates power to Supreme Court to make rules
i. 28 USC 2072(a): The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrate judges thereof) and courts of appeals.
ii. 2072(b): Such rules shall not abridge, enlarge or modify any substantive right.  All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.
iii. Rule 1: These rules govern procedure in all civil actions and proceedings in US District Court (Except in Rule 8). They should be construed, administered, and employed by the court and parties to secure just, speedy, and inexpensive determination of every action and proceeding
iv. Rule 3: A civil action is commenced by filing a complaint with the court
1. How to do this is governed by local rules of each court
v. Rule 4: Summons 
1. Different Rules for diversity claims and federal question claims
a. Federal question only need to file by the time statute of limitation runs
b. Diversity claim need to file AND serve by the time statute of limitation runs
vi. Rule 6: How to Count Days 
1. Exclude day of event that triggers period (aka day of filing)
2. Count every day, including intermediate Saturdays and Sundays and legal holidays
3. Include last day of period, but if last day is Saturday, Sunday, or legal holiday, day extends to the end of the next day that isn’t Saturday, Sunday or holiday
VIII. Pleadings
a. Rule 7: Pleadings and Motions
i. 7(a): Pleadings: Specific documents, filed early in the action, identifying the parties and describing claims and defenses
1. A complaint
2. An answer to a complaint
3. Answer to a counterclaim
4. Answer to a crossclaim
5. A third-party complaint
6. Answer to a third-party complaint, AND
7. If court orders one, a reply to an answer
ii. 7(b): Motions: A request for a court order must be made by motion. Motion must:
1. Be in writing unless made at a hearing or trial
2. State with particularity the grounds for seeking the order, AND
3. State the relief sought
b. Defense vs. Counterclaim
i. Defense says “you’re not entitled to any remedy against me”
ii. Counterclaim says “I’m entitled to a remedy against you”
c. Complaint: Factual allegations against the D that state the basis for relief
d. Claim: A description of the facts that give rise to the legal conclusion that the P is entitled to a remedy. Every P in a lawsuit will have at least one claim
e. Defense: Reason not to award the remedy
i. Denial: “that’s not what happened”
1. Cannot be resolved on the pleadings alone
ii. Affirmative Defense: “even if that happened, I still win because some other thing(s) happened”
1. Usually requires facts outside the complaint to success
2. Ex: Statute of frauds, lack of jurisdiction, improper venue
iii. Failure to State a Claim: “even if it happened, it was still lawful”
1. Does not require facts outside the complaint to succeed
2. Rule 12(b)(6): For a story to state a claim, the story must contain facts that support a particular cause of action
f. Rule 8: General Rules of Pleadings
i. 8(a): A pleading that states a claim for relief must contain:
a. Jurisdiction - a short and plain statement of the grounds for the court’s jurisdiction, unless court already has jurisdiction and claim needs no new jurisdictional support
b. Claim - a short and plain statement of claim showing that the pleader is entitled to relief; and
i. Enforced by 12(b)(6), which will dismiss a motion on failure to state a claim
ii. Twiqbal says facts need to be plausible on their face AND will disregard “conclusory allegations
c. Relief Requested - a demand for relief sought, which may include relief in the alternative or different types of relief. 
2. ** Rule 8 serves as a checklist! Must have jurisdiction, a claim and relief to have a valid pleading**
3. Rule 8(a)(2) was reinterpreted by Twiqbal decisions
a. Iqbal reinterpreted how 12(b)(6) is used. Now, courts must view complaint in light most favorable to P, except:
i. Disregard “conclusory allegations”
1. Conclusory allegations are “labels and conclusions”, a formulaic recitation of the elements for a cause of action.
2. Often difficult to distinguish between factual and conclusory allegations
ii. Determine if remaining allegations tell a “plausible” story of liability
1. Plausibility is not the same as probability
2. In deciding plausibility, court must draw on its judicial experience and common sense. 
3. Cases that are likely to raise plausibility objections:
a. Where actions could be either lawful or unlawful, depending on D’s mental state
b. Where discovery is likely to be lengthy or expensive
c. Involving legal theories that current SC doesn’t like
4. Rule 8(b): Responding to Allegations
a. 8(b)(1)(A): A party must state in short and plain terms its defense to each claim asserted against it; AND
b. 8(b)(1)(B): Admit or deny the allegations asserted against it
c. 8(b)(2): A denial must fairly respond to the substance of the allegations
d. 8(b)(3): If a party wants to deny all the allegations of a pleading, they can issue a general denial. If a party only wants to deny elements of the pleading, they must specifically deny designated allegations or generally deny all except those specifically admitted. 
i. Generally people don’t do general denial in Federal court because it denies ALL things, even jurisdiction, which will usually be correct. 
e. 8(b)(4): A party that intends in good faith to deny only part of an allegation must admit what is true and deny the rest
f. 8(b)(5): If a party lacks all the knowledge or information needed to form a belief about the truth of an allegation, they can say that, and it acts as a denial. 
i. This has the legal impact of a denial
g. 8(b)(6): If a responsive pleading is required and an allegation is not denied, it is considered admitted. If a responsive pleading is not required, an allegation is considered denied. 
i. This has the legal impact of an admission
5. Rule 8(c): Affirmative Defenses: 
a. Affirmative Defense is NOT the same as a counterclaim
b. Affirmative defenses involve proving a fact/legal theory not in Ps complaint
c. Failure to assert affirmative defense may waive it at a later time
6. Rule 8(d)(2) & (3): Can plead alternative theories of recovery or defenses, as long there is a good faith belief in it
a. Why? Parties might not have all the necessary information at time of pleading, and will want to include everything that might work
b. 8(d)(3): A party can set out as many claims or defenses as it has, regardless of consistency
g. Rule 9 – Certain kinds of complaints need particularity
i. Rule 9(b) – with fraud or mistake, party must state with sufficient particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally. 
1. Applies to all allegations, not just complaints
2. Reduces frivolous fraud claims (and fraud claims are attractive because you can get punitive damages)
3. Particularity requirement supplements but doesn’t replace Rule 8(a)’s plausibility requirement. Still need to show jdx, claim and relief as well as particularity. They are separate things! Can pass one and still fail the other
4. (Stradford): For fraud, need to show:
a. What the false statement was
b. Who it was made to
c. Where/when it was made
ii. No particularity requirement for state of mind, but P must plead sufficient facts to make claimed state of mind plausible. 
h. Pleadings are not evidence!
i. Evidence is information presented by witnesses
1. Testimony under oath (in court or at deposition)
2. Declarations or affidavits signed under oath
3. Lawyer’s oral or written statements are not evidence
4. Complaints are not evidence. Complaints are written statements describing claims
5. BUT a verified complaint is evidence: signed by client and attorney – treated like an affidavit. 
i. Rule 11: Good Faith
i. Applies to everything you file in court within current lawsuit
ii. Court isn’t required to sanction. Court may impose sanctions
iii. General Structure of Rule 11:
1. 11(a): Signature required on all papers
2. 11(b): Signature acts as certification of good faith and diligence
a. 11(b)(1): Good faith:  certifies that it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation;
b. 11(b)(2): legal accuracy: the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law;
c. 11(b)(3): Factual accuracy: The factual contentions have evidentiary support or will likely have evidentiary support after reasonable opportunity for discovery
d. 11(b)(4): Factual accuracy of denial: The denial of factual contentions are warranted by the evidence or based on reasonable belief of lack of evidence.
3. 11(c): Sanctions for improper signature
a. Rule 11(c)(5)(a) – Sanction is against the attorney when client is represented by counsel
b. Motion for a sanction must be a separate motion
c. Rule 11(c)(2) – There is a 21-day “safe harbor” period. Must serve motion for sanctions then wait 21days before filing to let other side withdraw the offending doc(s).
d. Rule 11(c)(3) – Court can impose sanctions on their own accord
e. Rule 11(c)(4) – Court has discretion to decide what type of sanction to impose (Walker)
4. 11(d): Rule 11 is inapplicable to discovery
j. Responding to Complaint
i. Do nothing (default)
1. Rules 54(c) and 55 govern: 2 part process
a. Default
b. Default judgment
ii. Pre-answer motion
1. Motion to Dismiss – Rule 12(b)
a. Most common motion (besides answer)
b. Party may assert the following defense by motion:	
i. Lack of subject matter jurisdiction
ii. Lack of personal jurisdiction
iii. Lack of venue
iv. Insufficient process
v. Insufficient service of process
vi. Failure to state a claim upon which relief may be granted
1. Only granted if P can prove no set of facts in support of his claim which would entitle to him relief
2. Generally, view complaint in light most favorable to P
3. Disregard conclusory allegations
4. Determine if remaining allegations serve plausible story of allegation 
vii. Failure to join a required party under Rule 19
c. Rules b2-5 are waived as defenses to a 12b motion if not brought at earliest possible opportunity (First Rule 12 motion or answer)
2. Motion for a more definite statement – Rule 12(e)
a. Rarely used
b. Opposing party 14 days to correct or court can strike entire case
3. Motion to strike – Rule 12(f)
a. The court may strike from pleading an insufficient defense or any redundant, immaterial, impertinent or scandalous matter. The court may act:
i. On its own
ii. On a motion made by a party, either before responding to pleading, or, if a response is not allowed, then within 21 days of being served with the pleading. 
b. Can technically be useful when directed at entire pleading, but more useful when directed at part of the pleading
4. Rule 12(c) - (post-answer) Motion for judgment on pleadings 
a. In general, the same as a 12(b)(6) motion to dismiss, but at a different time. 12b6 is filed pre-answer, and 12c is filed post-answer
b. On a 12b6 or 12c motion, court can only look at face of the complaint. If raising an issue that court cannot address without looking at other documents, court won’t dismiss under these, but must treat as motion for summary judgment
5. Rule 12(g)(1): a motion under Rule 12 may be joined with any other motion allowed by this rule
6. Rule 12(g)(2): can’t bring another motion when you already brought one and could have made defense in original motion
7. Rule 12(h)(1): Rule 12b2,12b3,12b4,12b5 are waivable defenses. A person waives any defense by:
a. Omitting it from a motion in the circumstances described in 12g2
b. Failing to either:
i. Make it by motion under this rule, or
ii. Including it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a matter of course 
8. Any reason to wait to file a 12b6 motion until trial instead of filing sooner?
a. It’s not worth doing if only one claim of many claims.
b. Don’t want to show your hand to P
c. You want to immediately depose P
9. Rules 12(b), (g), (h) – when to assert waivable Ds:
a. Basic idea: the waivable defenses (personal jdx, venue, service) are waived unless asserted at first available opportunity. First opportunity will be:
i. First rule 12 motion, OR
ii. Very first responsive pleading
iii. Answer
1. Timing of answer  - Rule 12(a) – 21 days after the summons is served, unless rule 4 is waived, then it’s 60 days
2. Substance of answer – Rule 8(b)(c)
iv. Settlement
1. Followed by voluntary dismissal – Rule 41(a)(1)
v. New Claims
1. Rules 13 & 14
IX. Amendments Before Trial
a. Rule 15: Amended and Supplemental Pleadings
i. Amending complaints happens A LOT
ii. 15(a)(1): A party may amend its pleadings once as a matter of course within:
1. 21 days after serving it, or
2. If the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading OR 21 days after service of a motion under Rules 12b,e, or f, whichever is earlier
iii. 15(a)(2): Other amendments: in all other cases, a party may amend its pleadings only with the opposing party’s written consent or the court’s leave. Court should freely grant leave when justice so requires. 
1. Can be amended as many times as long as consent
iv. 15(a)(3): The deadline for responding to amended complaints is either within the time for original response or within 14 days after service of an amended pleading, whichever is later.
v. Rule 15(c): Relating Back – has to do with Statute of Limitations????
1. Relating back means Date of amendment=date of original complaint
a. When does this apply?
i. Injury occurs and claims accrue  complaint filed  statute of limitations expires  Amendment to add new legal theory
2. An amendment to a pleading relates back to the date of the original pleading when:
a. The law that provides the statute of limitations allows relating back, OR
b. The amendment asserts a claim or defense that arose out of the conduct, transactions, or occurrence set out in the original pleading, OR
c. The amendment changed the name of the party against whom a claim is asserted
X. Disclosures and Discovery
a. Disclosures governed by Rules 16 & 26
i. Parties automatically disclose certain information at the beginning of a case
ii. Goal of disclosure is “just, speedy and inexpensive determination of every action”
iii. Rule 26(a): Required disclosures under Rule 26(a):
1. Initial disclosure
a. Name, address and phone number of each individual likely to have discoverable information that the disclosing party MAY use to support its claims or defenses, UNLESS, the use would be solely for impeachment.
i. If you don’t disclose a potential witness, it’s possible that testimony will be excluded, unless party can show that omission is substantially justified OR harmless.
b. A copy of all docs, electronically stored information, and tangible things that the disclosing party has in its possession and may use to support its claims or defenses, UNLESS the use would be solely for impeachment
c. Computation of each category of damages claimed (plus need to have documentation supporting these in case other party wants to see them and copy them, per Rule 34)
d. Insurance agreements if applicable
2. Obligation to supplement initial disclosures under Rule 26(e)!
a. Rule 26(e): a party must supplement or correct its disclosure or response:
i. In a timely manner if party learns that in some material respect disclosure or response is incomplete or incorrect AND if the additional information has not been made known to the other parties during discovery process or in writing, OR
ii. If otherwise ordered by the court
b. Rule 37(c)(1): There are sanctions for failing to disclose or supplement! To avoid sanctions, need to show that failure was substantially justified or harmless
3. 26(a)(2): Expert witness disclosure
4. 26(a)(3): Pretrial disclosure
iv. Rule 26(f): Parties required to meet early in each case to discuss case management and discovery:
1. Within 14 days, parties have to disclose info per Rule 26(a) without the other side asking
2. If a party is joined after conference, new party’s initial disclosures must be made within 30 days
b. Discovery is the procedures attorneys use to require other side to turn over information
i. Goal of discovery system is to have all info out in the open by the time trial starts. Want to avoid trial ambush.
1. Also facilitates early resolution of litigation
ii. Most lawsuits end at discovery
1. Positive reason: parties find information that allows for summary judgment or settlement
2. Negative reason: One party wears down the other
iii. Discovery Scope and limits: Rule 26
1. Governs what type of information may be sought and what type of information is exempt
2. Rule 26(b) – Relevance
a. Parties may obtain discovery regarding any non-privileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering:
i. Importance of the issues at stake in the action
ii. The amount in controversy
iii. The parties relative access to relevant information
iv. The parties’ resources
v. Importance of the discovery in resolving the issues
vi. Whether burden or expense of discovery outweighs likely benefit
b. Information within scope of discovery need not be admissible to be discoverable
i. Example of things not admissible that can be deposed:
1. Hearsay
c. Rules 26(b)(1), 26(b)(2)(C), 26(c) - Proportionality and Privacy 
i. Cannot be overly burdensome (Price)
ii. Invasion of Privacy Rights (Rengifo)
1. Privacy is a potential limit on discoverable information
2. Harm of ordering disclosure could outweigh value of info
3. Rule 26(c) allows orders to protect information that would cause annoyance, embarrassment, oppression, or undue burden/expense
iii. Attorney-client privilege is important because client needs to be honest with you. Clients and lawyers need NOT reveal:
1. What client and lawyer told each other in course of requesting or providing legal advice
2. If their communication was kept confidential and NOT waived
3. Examples:	
a. Did you run a red light? NOT protected
b. Did you tell your attorney you ran a red light? Protected!
c. Did your client tell you they ran a red light? Protected!
4. EXCEPTION: When you put something otherwise privileged at issue, privilege is waived
d. Rule 26(b)(5) – Claiming Privilege or Protecting Trial Prep Materials
i. When a party withholds info that is otherwise discoverable by claiming that info is privileged or subject to protection as trial-prep material, party must:
1. Expressly make the claim, AND
2. Describe nature of docs, communication, or tangible things not produced or disclosed and do so in a manner that, without revealing info itself privileged of protected, will allow other party to inspect the claim
3. If privileged info is accidentally produced, other party must sequester and return, or challenge to judge that privilege has been waived. 
a. Both parties can be responsible for dealing with privileged info accidentally disclosed.
ii. Trial prep materials aren’t technically privileged, but are still subject to protection like privileged info
1. Rule 26 does NOT compel attorney to produce info he gathered from sources that other side can gather themselves (Hickman, Chiquita)
a. Written statements from witnesses are not privileged 
2. Reasons for shielding work product from discovery 
a. Attorneys will avoid putting ideas into writing, or will write them in misleading ways
b. Incentive against full trial prep
c. Attorney should not become witness
d. Not sporting to rely on “borrowed wit”
e. Against tradition of adversarial system
f. Discovery of strategy would demoralize attorney
3. Rule 26(b)(3) – Work Product
a. Documents and tangible things prepared in anticipation of trial generally can’t be discovered. Can be discovered if:
i. They are otherwise discoverable
ii. If the party shows that it has substantial need for the material, AND
iii. Requesting party shows undue hardship in getting info another way
b. Court protects against disclosure of mental impressions, conclusions, opinions or legal theories of a party’s attorney or other representation
i. VERY rarely (i.e. never) discoverable
c. Fact information is not protected. The fact that a lawyer conducted investigation isn’t protected, just the documents and impressions that come from it are.
iv. Rule 33 - Interrogatories – Asking questions in writing and getting answers back in writing
1. Can ask 25 questions from each party
2. Can’t ask follow-up questions
3. Only allowed on parties to the suit
4. Each party can be served 25 questions even if they’re part of same organization
v. Rule 36 - Request for Admission (RFA)- Used to get undisputed issues out of the way
1. Usually just admitting or denying issues
2. If something is denied, can ask for a list of documents that support the denial
3. Often goes together with an interrogatory
vi. Rule 30 - Depositions – Oral or written interviews of parties to the suit or other witnesses
1. Only get 10 unless parties agree to more
a. 30(a)(2) – often parties stipulate for more than 10
2. Very expensive
3. Depositions can be taken by phone or remotely (rarely)
4. 30(d)(1) – Depo is limited to one 7-hour day, unless there’s a court order or stipulation by parties
5. Witness usually answers the questions even if objections. 
a. Exception: when question calls for privileged info
b. Purpose of the objections in depo is not to stop deponent from answering question. Purpose is to note objection and preserve right to make objection at trial.
c. You can possibly waive some objections by not objecting during the deposition.
6. For a non-party witness, need to serve a depo notice and a subpoena
7. Both parties can ask deponent questions. Lawyer for deponent can ask questions to clean up the record
vii. Rule 34 - Request for Production (RFP) – Used to get access to tangible things and inspection of land
1. Cannot do an RFP on a non-party
viii. Rule 35- Physical and Mental Examinations
ix. Rule 26(b)(4) - Expert Witnesses
1. 2 types of witnesses: fact witnesses and expert witnesses
a. 2 types of expert witnesses: testifying and non-testifying
b. Rules distinguish how to deal with fact vs. expert witnesses and with testifying vs. non-testifying witnesses
2. For testifying witness: must disclose identity and prepare a report for other side. Disclose identity 90 days before trial 
a. Don’t need to do this for non-testifying witnesses
3. Rule 26(b)(4) – An expert witness whose testimony will, because of her specialized knowledge, skill, experience, training, or education, assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue in the case. 
4. 26(b)(4)(A) – Deposition of an Expert Who May Testify
a. A party may depose any person … an expert whose opinions may be presented at trial. If Rule 26a2B requires a written report from an expert, the deposition may be conducted only after the report is provided. 
5. 26(b)(4)(D) – Other side can only get testimony from non-testifying expert under exceptional circumstances
c. Preventing Discovery Abuse (Rule 26(g) and Rule 37)
i. Under 37(d), can move for immediate sanctions in extreme situations
ii. 37(c) – automatic sanction when someone fails to disclose
iii. 37(a)(1) – good faith conference must occur or try to occur before moving to compel
1. If court grants motion to compel, court must also grant attorney’s fees unless disobedient party’s failure was substantially justified.
2. 37(a)(5)(B) - If motion to compel is denied, movant pays attorneys fees unless substantially justified 
iv. Rule 37(e) - failure to preserve electronically stored information
1. What makes e-discovery different?
a. Multiple copies of most things
b. Metadata
c. Volatility
d. Searchability
2. Under 37(e), only get adverse inference instruction when party intends to destroy information
v. Spoliation of evidence – loss or destruction of evidence (Zubulake)
1. Common law concept- duty to issue litigation hold – instruction not to destroy any documents that might be related to litigation.
2. Attorneys must adequately communicate litigation hold to clients
vi. Sanctions for litigation misconduct:
1. “Adverse inference” instruction
2. Costs/fees
3. Other
XI. Resolution Without Trial
a. Can occur at any time
b. Default and default judgment
i. Rule 55(a) – Entering a default: When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, AND failure is shown by affidavit or otherwise, the clerk MUST enter party’s default
1. “Entry of default” – when clerk makes note on docket of default
2. Still need a default judgment to get recovery
ii. 2-Step process: Entry of default then default judgment
iii. Rule 55(c) – Setting aside default or default judgment: Court MAY set aside an entry of default for good cause, and it may set aside a final default judgment under Rule 60(b)
iv. Rule 60(b) – Grounds for relief from a final judgment
1. On motion and just terms, the court MAY relieve a party or legal representative from a final judgment for the following reasons:
a. Mistake, inadvertence, surprise, or excusable neglect
b. Newly discovered evidence that, with reasonable diligence, couldn’t have been discovered in time
c. Fraud, misrepresentation or misconduct by opposing party
d. The judgment is void
e. Judgment has been satisfied, released, or discharged
f. Any other reason that justifies relief
c. Involuntary Dismissal 
i. Rule 41(b): If P fails to prosecute OR to comply with the federal rules or a court order*, a D MAY move to dismiss the action or any claim against him. Unless the dismissal order states otherwise, a dismissal under this subdivision and any dismissal not under this rule (except one for lack of jurisdiction, improper venue, or failure to join a party) operates as an adjudication on the merits
1. *Potentially relevant court orders:
a. Scheduling order
b. Discovery order
c. Protective Order (26c)
d. Order compelling discovery (37)
e. Sanctions (37b2)
f. Other orders
2. D can also be sanctioned for violating orders, but wouldn’t lead to an involuntary dismissal
ii. On Ds motion or on its own motion, court can order dismissal against P
d. Voluntary Dismissal
i. Rule 41(a): P can dismiss voluntarily:
1. With leave of the court
2. Without leave of court – before D has answered or before motion for summary judgment filed.
a. Dismissed without prejudice, which means can file again
e. Settlement
i. A settlement agreement is a contract and is enforceable as a contract
1. Do you need an independent basis for subj. matter jdx to enforce breach of settlement agreement where original suit had subject matter jdx?
a. Traditionally, yes – need independent basis because breach of agreement is a new case
ii. Rule 16  - Pretrial Conference
1. Purpose (among others) is to facilitate a settlement
iii. Court can’t force you to settle, but can facilitate it
1. Can schedule a case very soon
2. Can impose mandatory mediation/arbitration
f. Alternative Dispute Resolution
i. Arbitration
1. Binding
2. Arbitrator hears a case and makes a decision
3. Why choose arbitration?
a. Result is private
b. Companies usually get to choose the arbitrator
c. Can limit reach of discovery
d. Can be quicker and cheaper than a trial
4. Federal Arbitration Agreement (FAA)
a. Only applies to transactions involving commerce
b. Limits ability of states to restrict/limit arbitration clauses
c. FAA, broadly speaking, says agreements to arbitrate are valid as a matter of law, “save upon such grounds as exist at law or equity for revocation of any contract”
d. If a party files suit notwithstanding an arbitration clause other party (D in suit) can move for a stay of court proceedings
e. After arbitration is complete, either party can move to have the court confirm the award.  The opposing party can only move to vacate the award on narrow statutory grounds (e.g., fraud).  When award is confirmed, it is considered final and binding and is enforceable as a court judgment.
f. FAA does NOT create an independent basis for federal subject matter jdx
ii. Mediation
1. Parties try to reach an agreement
2. Non-binding
XII. Summary Judgment
a. Usually files after some/all discovery
i. Rule 56(b)– Timing – Unless local/court rules state otherwise, parties can file a motion for summary judgment at any time until 30 days after the close of all discovery
b. Summary judgment standard; Court needs to credit the evidence in light most favorable to nonmoving party
c. Rule 56 governs
i. Different than 12b6 (motion to dismiss), 12c (motion for judgment on pleadings) 50 (motion for judgment as a matter of law)
ii. Rule 56 says summary judgment is appropriate when there is no genuine dispute as to any material fact AND movant is entitled to judgment as a matter of law
1. 12b6 looks at the complaint, comes earlier
2. 56 looks at the evidence, usually comes during/after discovery
3. See Chart below for comparison!
4. Rule 12(d) says that if there’s a 12b6 motion that depends on matters outside the pleading, must be treated as a motion for summary judgment
a. Even if D has evidence proving P’s allegations are false, still can’t use a 12b6 motion because evidence is outside of the 4 corners of the pleading
d. Courts look at more than just pleadings for summary judgment
e. Rule 56(a) – courts can grant summary judgment on part of each claim or defense
f. Rule 56(c) – Procedures for Summary Judgment
i. 56(c)(1)(A): A party asserting that a fact cannot be or is genuinely disputed must support the assertion by citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations, admissions, interrogatory answers or other materials (doesn’t include allegations in pleading)
ii. 56(c)(2)&(4): Affidavits must be on personal knowledge and set out facts that could be presented as admissible evidence. 
iii. 56(c)(2): Courts cannot consider evidence that could not be presented in an admissible form at trial. Burden is on proponent of evidence to show material is admissible or to explain the admissible form of evidence that will be supported at trial
iv. Must be precise in citing to evidence!
1. 56(c)(1)(A) requires cites to particular parts of material in record
2. 56(c)(3) says that the court need consider only the cited materials
a. Courts also may have local rules requiring specific formats for citing to the evidence
g. Absence of Evidence: Moving party can say “I have evidence proving x” OR “other party does not have any evidence showing X”
i. This makes it easier to prevail in summary judgment! If party A has burden of proof at trial, party B can move for summary judgment on grounds that party A cannot prove allegation because they don’t have enough evidence
h. Rule 56(d) – party can argue that it needs more time to do more discovery to be able to oppose motion for summary judgment
i. Must be precise. Need to point to specific issues it needs more time on
ii. Need to present an affidavit showing why they need more time
i. Rule 56(e) – to withstand a summary judgment motion once moving party has made a prima facie showing to support its claims, nonmoving party must come forward with specific facts showing a genuine issue for trial
j. Rule 56 mandates summary judgment must be entered, after adequate time for discovery and upon motion, against a party who failed to show sufficient evidence to establish the existence of an element essential to that party’s case and on which that party will bear the burden of proof at trial. (Celotex)
k. Cross-motions for summary judgment
i. When parties agree on all material facts but disagree on the law
ii. Can’t both be granted – asking for opposite things! 
iii. Judge decides which side wins on the law
l. To oppose motion for summary judgment, not enough to just submit something to oppose – Must be evidence sufficient to raise a dispute of material facts as to disputed element. 
m. Can’t win summary judgment by default – Even if opposing party doesn’t file any evidence, still need to prove you’re entitled to judgment as a matter of law
n. (Tolan) When ruling on a summary judgment motion, the facts are to be viewed in the light most favorable to nonmoving party and inferences are to be drawn in his favor.
XIII. Jury
a. Which tasks require a trial?
i. At trial, trier of fact (jury or judge) decides which facts occurred and then applies the law to those facts
ii. Trials are Not necessary to announce rules of law
iii. Trial are necessary to decide contested facts that cannot be resolved on paper
1. Conflicting evidence
2. Credibility of witness
iv. Trials are often necessary to apply the law to the facts
b. Sometimes juries are triers of facts, and sometimes judges are (in bench trials)
c. 7th Amendment ensures right to a jury trial in civil cases
i. Cases in excess of $20 have a right to a jury trial
ii. Right to a jury trial is governed by federal law in federal court, even in diversity cases
iii. Rule of thumb on whether right to a civil jury trial rule applies: What relief is requested?
1. Right to jury: Monetary damages
2. No right to jury: Injunction, declaration, equitable relief
iv. Most courts err on side of jury trial when it’s close.
d. Rule 38 – failure to serve demand for a jury trial waives right to trial by jury 
i. 38(b)(1) – Party can serve a written demand, which may be included in a pleading, no later than 14 days after last pleading directed to the issue. 
e. If legal and equitable claims are joined together with common questions of facts, jury will rule first on legal issues, then judge will use jury findings on fact to answer equitable issues. 
f. Basic roles of judge and jury
i. Judge:
1. Manages case as it moves through court
2. Rules on motions
3. Controls the evidence that is admissible at trial
4. Instructs jury on law
ii. Jury
1. Finds facts
2. Applies law to fact
g. Questions of law vs. questions of fact
i. Law: What is the speed limit? Vs. Fact: How fast was D driving?
ii. Law: Is consent a defense? Vs. Fact: Did P consent?
iii. Law: How long is statute of limitation? Vs. Fact: When did act occur?
iv. Mixed Questions of law and fact: Where reasonable minds could differ on application of law to facts (undisputed facts)
1. Was there substantial performance of k?
2. Did doctor adhere to standards of care?
3. Would a reasonable person fear imminent assault?
h. Rule 48 – A jury must have at least 6 and no more that 12
i. Unless otherwise stipulated, jury must be unanimous
ii. Jury Pool
1. Sometimes called “venire”
2. Potential jurors summoned to court
3. **must be from “a fair cross-section of the community”
4. Voir Dire is opportunity to question potential jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide the case
i. Jury challenges 
i. Peremptory  - Rule 47(b) - Usually 3 challenges per trial
1. Can use peremptory challenges for any reason EXCEPT an illegal reason (like discrimination)
ii. For Cause – Can challenge unlimited number of potential jurors if you believe juror is biased in some way
XIV. Trial
a. Order of Trial
i. Party with burden of proof goes first and last
ii. In (most) civil actions, P’s burden of proof is shown by “a preponderance of evidence”
iii. P’s case in chief  Ds case in chief  Ps rebuttal  Closing Args  Jury instructions  case “submitted to jury Deliberation  Verdict
b. Summary Judgment (Rule 56) vs. Judgment as a Matter of Law (Rule 50)
i. See Chart comparing below!
c. Rule 50 – Judgment as a Matter of Law = Directed Verdict
i. 50(a) requires a trial court to find that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue
1. When evidence of P points with equal force to two things, one of which renders D liable and the other not, P must fail
ii. Under 50(a), movant moves for JMOL  If court denies, “motion not granted” under 50(b) Verdict for P  D renews motion for JMOL and in the alternative, moves for a new trial under 50(b) and 59(a)
1. Most courts hold that you can’t make a renewed motion for JMOL after verdict unless you’ve already moved earlier. You can’t do 50(b) unless you did 50(a). 
2. 7th Amendment says that no fact, tried by a jury, should be otherwise reexamined in any court of the US (reexamination clause). 50(b) without 50(a) would violate this rule.
iii. (Chamberlain) - D is entitled to a directed verdict in a case where proven facts give equal support to each of two inconsistent inferences and where P has the burden of proof. 
1. D can move for a JMOL right after Ps case in chief if it thinks P presented no evidence.
iv. 50(a) is called a “directed verdict”, 50(b) is called “judgment notwithstanding the verdict” (JNOV), but both are technically JMOL
v. Deadline for bringing 50(b) is 28 days after entry of judgment
vi. Rule 50(b) – in ruling on renewed motion, the court may:
1. Allow judgment on the verdict, if jury returned a verdict (do nothing)
2. Order a new trial; OR
3. Direct the entry of judgment as a matter of law (change judgment)
a. The judge can enter a final verdict that’s the opposite of the jury verdict
vii. Most judges wait until after a jury verdict to rule on 50 motion
1. Why? More efficient because of appellate review. If jury finding is what the judge would have done anyways, there’s no review and verdict is final
2. When in doubt, it’s best to send the case to the jury
d. Rule 59: New Trial
i. Timing: 28 days after judgment
ii. Rule 50(c) – if D asks for a new trial, court can say, “I grant the renewed motion for JMOL. However, If the court of appeals reverses me, I will hold a new trial”
iii. A new trial needs less certainty than JMOL
iv. SEE CHART COMPARING 50 and 59
v. Reasons for a new trial
1. Flawed procedure
a. Bad jury instructions
b. Bad evidentiary ruling
c. Attorney misconduct
d. Jury misconduct
2. Flawed verdicts
a. Jury verdict contrary to the “great weight” of evidence
vi. Standard for New Trial: “I have a firm and definite conviction that the jury was wrong, even if there was some evidence consistent with the verdict.”
1. Appellate court uses “abuse of discretion” standard
e. Remittitur and Additur
i. Remittitur – Judge orders new trial unless P agrees to accept reduced damages
ii. Additur – Judge orders new trial unless D agrees to pay additional damages
1. Additur ruled unconstitutional because it is making an award that no jury ever did, which violates 7th Amendment
2. Federal courts can’t use additur, but state courts still can
3. If a federal court judge thinks an award is too low, judge can grant a new trial under 59
XV. Appeals
a. As a practical matter, trial court’s decision is usually insulated from appellate review
b. But just in case, the strategy is to add all issues to evidence in trial court, even if you’re not sure you’ll use if because the record from trial court is all that the appeal court can use to consider the case.
c. Usually a 3-judge panel
i. En banc panel is more (9th Circuit en banc is 11 judges)
d. Goal of appellate court is to fix problems from trial court and to make law
e. What happens in trial court sets the boundaries for appeal
i. No new evidence
1. Need to introduce at trial anything you may want on appeal
ii. No new issues
1. Arguments may be phrased differently than at trial, or rely on different authorities, but appellate court may disregard completely new issues
2. Appellate court may affirm on any basis supported by the record, even if its reasoning differs from the trial court
3. Exception: Subject matter jdx may be raised for the first time on appeal
4. Appellate courts aren’t constitutionally barred form considering new evidence, but won’t as a general rule
a. Waste of time and money
b. Unfair to other party – sandbagging
c. Encourages full development of record at trial court
d. Encourages finality
f. Only “aggrieved” party may appeal
i. Adverse judgment= aggrieved
ii. Win, but don’t like the trial court’s reasoning = not aggrieved
iii. Court of appeal reviews outcomes, not reasoning – only review if aggrieved party can show harm due to the judgment 
1. Court of appeals asks: did you get what you asked for?
g. Timing of Appeal
i. Federal Rule of Appellate Procedure (FRAP) Rule 3: Appeal may be taken only by filing notice of appeal in district court under Rule 4
1. VERY important to get notice of appeal filed on time!
ii. FRAP Rule 4: Must be filed within 30 days after judgment or order appealed from is entered
1. 60 days if US is party to the action
2. If post-trial motion under 50(b) or 59 is filed, then 30 days from the order on that motion
iii. When is it too early to file an appeal?
1. 28 USC 1292- Appeals can only be filed after final decision at district court 
a. Decisions are generally final when trial court enters final judgment on ALL claims against ALL parties
i. Exceptions:
1. Rule 54(b) – multiple claims or parties
a. Trial court can grant final judgment on one or more but fewer than all claims if there is no reason for delay
i. For this, need either multiple claims or multiple parties
b. If court makes final decision on your part of the case, you can appeal even before the whole case is finished
2. 28 USC 1292(a) – Injunctions
a. Can appeal an injunction order
3. 28 USC 1292(b) – Certification
a. When district court judge issues an order that involves a controlling issue of law with substantial differing opinions and immediate appeal may advance the termination of litigation, court of appeal may allow an immediate appeal on that issue
2. Interlocutory decisions are generally not appealable until there’s a final decision
h. Court of Appeal Dispositions
i. Affirm
ii. Reverse
1. Must be a reversible error in trial court, AND
2. Error can’t have been harmless (i.e. error could have affected the outcome)
iii. Remand
1. Often, reverse and remand go together
iv. Dismiss
1. Dismissal is very rare – usually based on a problem with appellate court jurisdiction
i. Standards of appellate review
i. Most deferential to trial decision: Clear error
1. For factual findings
2. Defer to trial court unless error is unmistakable
3. Rule 52(a): Findings of fact, whether based on oral or other evidence, must not be set aside unless clearly erroneous, and the reviewing court must give due regard to the trial court's opportunity to judge the witnesses’ credibility. (Anderson)
ii. Intermediate deference: Abuse of discretion
1. For judgment calls with a range of correct answers
2. Court of Appeals defers to trial court unless it “abused” its discretion by going beyond acceptable range
3. (Lind) - Where no undesirable or pernicious elements have been introduced and the judge still overrules the jury, the judge is substituting his judgment of fact for that of the jury, which is improper. Another time judges can grant this motion is when the evidence is very complex.
iii. Least deferential: De Novo Review
1. For purely legal question
2. Court of Appeals gives no deference to trial court decision
iv. Why are we deferential to factual findings? Trial court is closer to facts, they have better judgment of credibility, trial courts are in the fact-finding business, courts prefer finality
v. De Novo review looks at the question as if the trial court had never ruled on it
j. Ground for reversal: Reversible error occurred in trial court AND error was not harmless
i. 28 USC 2111: Harmless error
1. People should ignore errors or defects that don’t affect the substantive rights of the parties
XVI. Preclusion
a. A person is precluded from re-litigating certain things if there’s already been one fair opportunity to litigate
b. Two types of preclusion: Claim and issue
i. Claim: Someone is precluded from bringing a claim in a subsequent lawsuit
ii. Issue: Someone is precluded from bringing an issue in a subsequent lawsuit
iii. Difference between claim and issue preclusion:
1. With claim, key is whether there was opportunity to litigate, where issue needs an issue to be actually litigated and determined on the merits
2. Claim is an entire claim that’s barred, where as issue is a piece of a claim that’s barred
3. Claim preclusion can only be used defensively, while issue can be used offensively OR defensively
c. Elements of Claim preclusion: A claim is precluded in Lawsuit #2 when:
i. It is the same claim litigated in lawsuit #1, AND
ii. The claim is asserted by the same claimant against same responding party as in Lawsuit #1, AND
iii. Lawsuit #1 resulted in a final and valid judgment, AND
iv. The judgment in Lawsuit #1 was on the merits
v. **NEED all 4 elements for claim preclusion**
d. Identical claims are obviously precluded, but what about when there’s some relationship between the claims in lawsuit 1 and lawsuit 2?
e. Claim preclusion is designed to impel parties to consolidate all closely-related matters into one suit
i. Goes hand in hand with joinder
f. A claim in lawsuit 2 is the same claim as in lawsuit 1 when it could have and should have been asserted in lawsuit 1 
i. Could have: factually and legally possible to litigate the first time
ii. Should have: JDX split here
1. In some jdx – arises from “same transaction” 
2. In others, arises from same “cause of action”
a. Cause of action usually means law that gives a person the right to sue
3. SEE COMPARISON CHART BELOW
g. Federal courts use preclusion law of jurisdiction court that determined lawsuit 1
h. Rule 18 (joinder) says P may join additional claims, but preclusion says if you don’t join them now, will be prevented from bringing them later!
i. Not talking about the same claim if it belongs to a different party!
j. Claims are between same parties when claim in lawsuit 2 is asserted by same claimant as in lawsuit 1 against same defending party as in lawsuit 1.
i. Policy of giving every P a chance to litigate outweighs sympathy for D
ii. Exception to same party rule: When parties are in privity
1. Subsequent owners are bound by judgments against previous owner
2. Each jdx has its own approach for deciding whether parties are in privity
k. Preclusion is not the same as precedent
i. Preclusion entirely bars Ps claim. Precedent doesn’t. P can argue his case can be distinguished from precedent
l. “Final” Judgment – must be a valid and final judgment entered
i. Final – trial court has entered final judgment as opposed to interlocutory
1. Ex: Partial SJ for D on one claim but other claim needs to go to trial – NO final judgment entered here!
2. Exception: If trial court enters judgment under Rule 54(b), this is considered a final judgment and is then precluded!
3. Even though claim is not precluded, as a practical mater, judge in second suit will stay the case until judgment is final in first case, then possibly preclude.
4. Majority view is that judgment is final even with appeal pending
ii. Valid Judgment – Court #1 had legitimate power to bind parties to dispute
1. First court must have personal jdx over parties!
2. JDX split on subject matter jdx – some courts say it doesn’t matter, other say must have proper subject matter jdx
m. Judgment “on the merits”- a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
i. What is on the merits?
1. Full jury trial
2. Judgment as a matter of law
3. Summary judgment
4. Rule 12(b)(6) motion – SOMETIMES
a. 12b can have preclusive effect, depending on why court found failure to state a claim. 
i. If no actual cause of action, all courts agree 12b6 in precluded
ii. Courts are split on whether 12b6 due to Twiqbal plausibility issues should be considered a judgment on the merits
iii. Ps need to make sure any 12b6 dismissals are without prejudice, so they can try again
5. Rule 41(b) – Involuntary dismissal is considered “on the merits”
ii. What is not on the merits?
1. Dismissal for lack of personal jurisdiction
2. Some other procedural dismissals
n. How to raise claim preclusion as a defense
i. Rule 8(c) allows res judicata (both claim and issue preclusion) as an affirmative defense
ii. D can plead preclusion as an affirmative defense in an answer
iii. Or D can file a motion (maybe 12b6) and can cite to decision of previous court as part of the 12b6 motion.
1. If 12b6 doesn’t work, D can file an early motion for summary judgment
o. Issue Preclusion
i. Elements of Issue Preclusion
1. It is the same issue decided in Lawsuit #1
2. The issue was actually litigated and determined in Lawsuit #1
3. Lawsuit #1 resulted in a valid and final judgment, AND
4. The determination of the issue was essential to judgment in Lawsuit #1
5. The precluded party had adequate opportunity and incentive to litigate issue in Lawsuit #1
6. **In minority of states – the party benefitting from preclusion must have been a party to Lawsuit #1 (mutuality requirement)**
ii. In ALL jdx, the precluded party must have been a party in the first lawsuit
iii. Issue preclusion can be used offensively and defensively
1. Offensive: P says issue already decided against D and P will use decision against D
2. Defensive: D says issue was already decided in his favor and D will use that decision to his favor
a. BUT: Must be against same P to use defensive issue preclusion
iv. Same Issue Requirement 
1. An “issue” for purposes of issue preclusion is a case-specific decision regarding facts or application of law to facts
a. Ex: Are these the same issue?
i. Student moved from FL to CA to start college – 3 situations apply where citizenship is relevant
1. Is she a citizen of CA for in-state tuition?
2. Is she a citizen of CA for diversity jdx?
3. Is she a citizen of CA for voting purposes?
ii. These are NOT the same issue
b. Ex: Fed Gov. criminally prosecutes IRS agent, agent wins. Then IRS civilly sues IRS agent. Is issue precluded?
i. No! Criminal burden of proof is higher so winning a criminal suit doesn’t mean winning a civil suit
c. Ex: Fed Gov. sues IRS agent in civil court and wins. Then Criminally prosecutes. Is issue precluded?
i. No! Still have differing burdens
d. Ex: in criminal suit, agent loses. Is issue precluded in civil suit?
i. Yes! If gov’t satisfied higher burden of proof, lower burden is necessarily met
v. Issue Litigated and Determined Requirement
1. In first lawsuit, was issue actually litigated and determined?
a. For claim preclusion, only need opportunity to litigate
b. For issue preclusion, need to have actually litigated issue and have trial court decide the issue
2. Even if P was a party to first lawsuit, still must have litigated actual issue for it to be precluded in second lawsuit
a. Ex: Ill. Central – LS #1 was Bertha against RR for injuries and Jesse against RR for loss of consortium. Bertha won but Jesse lost
b. LS#2 is Jesse against RR for injuries – NOT barred from litigating this issue!
vi. Valid and Final Judgment Requirement
1. Same standard as claim preclusion
2. Final – trial court has entered final judgment as opposed to interlocutory
3. Valid Judgment – Court #1 had legitimate power to bind parties to dispute
vii. Determination of Issue was Essential to Judgment Requirement
1. JDX Split
a. No Preclusion when either one of two grounds is possible reason for holding in a case (Modern view)
b. Preclusion to both possible holdings when one of two grounds is possible reason in a case (old view)
2. If there’s an alternative basis for decision, NOT essential
3. Ex: LS#1 dismissed for lack of subject matter jdx – what impact will that have in LS#2 in state court? 
a. No preclusion! Subject matter jdx isn’t a question in state court, so not precluded
4. Ex: Fed dismisses based on lack of personal jdx. What effect will that have on LS#2 in state court
a. Personal jdx can bind state court and determine outcome
5. Ex: Fed. Court dismisses for lack of personal and subj. matter jdx 
a. Modern view says state court wouldn’t treat either matter as precluded since couldn’t say either individual ruling was essential
viii. Adequate Opportunity and Incentive Requirement
1. D needs to have been incentivized to fight hard in first lawsuit
a. Ex: If LS #1 was for $50, D might have not tried that hard or not bothered to appeal, because judgment was so low. If LS #2 is for $5mil, issue might not be precluded because D didn’t have adequate incentive to litigate the first time
ix. Mutuality Requirement – only in some jdx
1. Rules vary on whether party asserting issue preclusion must also have been a party in first lawsuit
a. Old Rule- mutual issue preclusion – Party asserting issue preclusion must have also been a party in lawsuit #1
b. New Rule – non-mutual preclusion – party asserting issue preclusion is NOT required to have been a party to lawsuit #1
2. In Parklane, Sup. Ct. approved of offensive non-mutual issue preclusion
a. Court didn’t say that courts must allow offensive non-mutual issue preclusion if all elements are met, but gives courts discretion to do so
b. When non-mutual issue preclusion is problematic (should be looked at for offensive & defensive non-mutual issue preclusion)
i. Second P might take a “wait and see” attitude instead of joining Lawsuit #1
ii. Where D in Lawsuit #1 didn’t litigate very hard (because stakes were too small)
iii. Where it wasn’t possible for D in Lawsuit #1 to litigate effectively because of rules restricting him (like discovery rules)
iv. May be one or more inconsistent judgments at issue
p. Rule 20 – Permissive Joinder of Parties
i. Ps may join together as Ps, or join together Ds, if assert a claim that:
1. Arise out of the same transaction, occurrence, or series of transactions and occurrences, AND
2. If any question of law or fact common to the persons will arise out of the transaction
ii. Parties in Rule 20 all need basis for subject matter jdx
q. Rule 19 – Required Joinder of Parties
i. Rule 19(a): Persons Required to Be Joined if Feasible.
1. Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:
a. In that person's absence, the court cannot accord complete relief among existing parties; OR
b. Disposing of the action in the person's absence may
i. Prejudice to absentee party
ii. Prejudice to existing party
2. Rule 19(b) Feasibility: If person who’s required to be joined if feasible can’t be joined, court must determine whether, in equity and good conscience, the action should proceed or be dismissed
a. Factors:
i. The extent to which a judgment rendered in a person’s absence might prejudice that party or existing parties
ii. The extent to which any prejudice could be lessened or avoided by:
1. Protective provisions in the judgment
2. Shaping the relief, OR
3. Other measures
iii. Whether judgment rendered in person’s absence would be adequate, AND
iv. Whether P would have an adequate remedy if action was dismissed for non-joinder
ii. Question is whether someone who wasn’t joined should have been, and if should have been and can’t be joined, can case still proceed?
1. Ex: P claims he has k to buy Os house, but O intends to sell house to N. P sues O demanding specific performance. N is absent from first suit.
iii. Rule 19 Decision Tree:
1. Is absentee “required” under 19(a)?
a. If yes, go to Step 2
b. If no, stop inquiry and proceed with suit
2. Is it “feasible’ to join absentee (as defined by opening passage of 19(a)(1) = proper personal and subject matter jurisdiction)
a. If yes, court orders a party to join under Rule 19(a)(2)
b. If no, go to Step 3
3. Do equity and good conscience require action to be dismissed under 19(b)?
a. If yes, dismiss action
b. If no, proceed with action (with limitations if needed)
Miscellaneous
· Constitutional Avoidance doctrine – Courts will try to determine cases without dealing with constitutional issue if possible.
	Pleading that states a claim
	Responsive Pleading

	Complaint (Rule 8a)
	Answer to Complaint (Rule 8b)

	Counterclaim (Rule 8a & 13a,b)
	Answer to Counterclaim (Rule 8b)

	Crossclaim (Rule 8a &13g)
	Answer to Crossclaim (Rule 8b)

	3rd Part Complaint (Rule 8a &14)
	Answer to 3rd Party Complaint (Rule 8b)



	Rule 12(b)(6) – Motion to Dismiss
	Rule 56 – Motion for Summary Judgment

	Record= pleading that states a claim
	Record- preview of trial evidence (disregards pleading)

	Tests legal logic
	Tests facts

	Filed before answer
	Filed any time until 30 days after close of discovery

	If granted: Dismissal, no discovery or trial
	If granted: judgment “on the merits” & no further discovery and no trial



	Summary Judgment (Rule 56)
	Judgment as a Matter of Law (Rule 50)

	Before trial – no later than 30 days after close of discovery
	At trial – after nonmoving party has been “fully heard”

	Based on documents
	Based on trial evidence

	No “genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law”
	“ A reasonable jury would not have a legally sufficient evidentiary basis to find for nonmoving party”



	JMOL – Rule 50(b)
	New Trial – Rule 59

	Result: Judgment
	Result: New trial

	Timing: After trial, no later than 28 days after
	Timing: After trial, no later than 28 days after

	Record: Trial evidence
	Record: Trial evidence + any new information

	Standard: A reasonable jury would not have a legally sufficient evidentiary basis to find for nonmoving party
	Standard: Firm & definite conviction that the jury is wrong, even if there’s some consistent evidence to support the verdict AKA the verdict is against the great weight of the evidence



	Transaction Approach (focuses on events)
	Cause of Action Approach (focuses on legal theories)

	Claim arises from same set of facts
	Claim represent the same cause of action

	Used by restatement, federal courts, many states
	Used by minority of states

	Variations: Transaction or occurrence, series of transactions or occurrences
	Variations: Identical elements, claims involve same “primary rights”, Evidence for elements in lawsuit one would prove all elements in lawsuit 2
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