Remember:
· Address every aspect of every question
· Address every step in every analysis
· Look to claim that the law arguably doesn’t apply (he likes this argument)

Administrative Law Outline

1) Kinds of administrative agencies
a) Executive agencies: headed by single person that serves at the pleasure of the president
b) Independent agencies: multi-person boards that can only be removed for “cause” 
2) Why Agencies
a) Public Interest Theory: Agencies are designed to more expertly and effectively respond to:
i) Negative externalities
ii) Information asymmetry 
iii) Market limitations 
iv) Monopoly power
v) Public goods 
vi) Deals with market failures 
b) Public Choice Theory: Agencies allow special interests to take “legislative prizes” at the expense of broader and more diffuse groups.
i) Preferences, power grabs, looking out for their own interests 
ii) Looks at what the interests of discrete groups (public TV example)
iii) Railroad EX and the ICC: a way that the big railroad can lock in their hold on the market and keep out new entrants 
iv) Allows special interests to take “legislative prizes” at the expense of broader and more diffuse groups 
c) OSHA – Occupational Safety and Health Administrative
i) Legislates: can make mandatory safety and health standards and enforce them directly
ii) Adjudicates: A separate panel, headed by three commissioners adjudicates cases brought by the Labor Department
iii) Prosecutes: civil and criminal fines for violations 

Reasons for Regulating Marketplace 

	



	Reasons for Regulating Marketplace

	Monopolistic Power
	Employer may have unusual bargaining power, particularly in monopolistic or oligopolistic markets where it is only one of a few players, so that workers lack ability to demand “risk premium.” 

	Asymmetric Info
	Employees may lack information about other sources of pay, the nature of the risk, or be able to fully appreciate the trade-off between distant risks and immediate returns.

	Public Goods
	Coordination problems may limit ability to organize to raise wages and workplace safety, when they benefit more than just one person and present greater costs for individuals to demand more without assurance that others will do the same.

	Public “Bads”
	The full “cost” of workplace accidents, lost productivity and greater costs to the consumer, not born only by workers and employers. 





Reasons for Agency over other options

	
	Advantages
	Disadvantages

	Judiciary
(Class Actions)
	Directly respond to concerns of people hurt by workplace hazards.  Plaintiffs may also have more resources.  Courts arguably more independent.
	“Reasonably necessary” standard is not as clear as agency regulations.  Courts and juries lack expertise to determine what is safe.  May produce inconsistent results.  

	Executive Branch
(Prosecution)
	Grants prosecutors flexibility to go after wrongdoers using power of the state, with more controlled burden of proof.  Less beholden to “special interests,” and wouldn’t require as many burdensome rules.  
	Grants prosecutors too much power, without clear or uniform standards to promote workplace safety.  Prosecutors also lack competence to regulate workplace safety. 

	Legislature
(Federal Statute)
	Increases public participation and transparency in process.  Also could produce more targeted legislation. 
	Congress lacks time and expertise to tackle every regulation needed to respond to workplace safety.  Congress may be even more susceptible to undue influence and delay.  




3) Why was OSHA designed the way it was?
a) Why did industry demand separation between making rules and enforcement?
i) Public interest: due process
ii) Public choice: slow down regulation
b) Why did labor demand separation between making rules and enforcement?
i) Public interest: efficient regulation
ii) Public choice: exploit ties with DOL

Constitutional Framework
1) Congress*Agency Relationship: Non-Delegation Doctrine 
a) Central question: how much authority can congress give to unelected officials to make policy under the Constitution 
b) Rules and Analysis 
i) Step 1. Intelligible principle: The delegation doctrine allows Congress to delegate broad regulatory authority to agencies and officials so long as Congress articulates an “intelligible principle” for the agency to follow and to “enable reviewing courts” to test that standard.  Whitman Trucking.   
(1) Doctrine applies broadly, even if the law only generally requires that agency regulate “in the public interest.” Only cases to have rejected delegations occurred when Congress delegates standard-less mandate to President or private industry.  Clinton v. New York or Schecter Poultry.  
ii) Step 2. Role of the Agency: Degree of agency discretion permitted in a statute depends on the overall responsibilities that agency has over the economy or the country at large. Whitman Trucking.   
iii) Step 3. Interpret narrowly: Even when courts do not find the statute unconstitutional, they may interpret the statute that created an agency more narrowly to limit the agencies’ power.  Benzene case (court read into the statute that there had to be significant risk of harm).  
c) Policy: Purpose of delegation 
i) Respond more quickly, efficiently and expertly to social problems
ii) Concerns remain about whether granting agencies too much power to make policy interferes with Congress or basic separation of powers.
d) American Trucking Ass’n v Whitman
i) Summary: Congress’ guidance is that the EPA must establish NAAQS that are “requisite to protect the public health” within an “adequate margin of safety”. EPA may not account for cost.
ii) Held: the guidance given by Congress is within the limits of precedents, and the delegation is constitutional
iii) In order to avoid the constitutional question, courts read the statutes narrowly (Benzene –read into the case that there must be a significant risk of harm)


	
	American Trucking – Yes, intelligible principle.
	Schechter – No intelligible principle. 
	Benzene Case – Yes, intelligible principle but limited

	Language used by Congress. 
	Administrator determines air quality standards “requisite to protect public health” with an “adequate margin of safety.”
	President approves codes for industry when (1) does not impose “inequitable restrictions” on membership and the code would (2) effect the policy of removing “obstructions to commerce,” eliminating unfair competition, increasing consumption and production, improving labor standards and rehabilitating industry.
	Administrator determines standard that “most adequately assures, to the extent feasible,” no employee suffers from workplace hazards.  

	Specific role of the agency 
	Air standards that effect entire economy.
	Codes of fair competition for every industry in the United States. 
	Toxic exposure in all workplaces.



 
2) Congress*Agency Relationship: Legislative Control  
a) Summary 
i) Congress cannot police agencies unless it follows bicameralism and presentment, or follows opaque process like appropriation or informal oversight
ii) When Congress passes those opaque appropriations, it cannot delegate authority to President to control them, even if he is an arguably more accountable actor (like in Clinton v NY). 
b) Four principle ways that the Constitution limits how Congress can oversee how agencies work
i) Bicameralism and presentment
ii) Separation of powers
iii) Appointment of officers in Agencies 
iv) Removal of officers 
c) INS v Chadha
i) Summary: Overstayed visa and was subject to removal proceedings. AG allows him to stay. INA law allows either house to reject the waiver of removal that permits alien to stay. House votes to reject the waiver.  
ii) Held: unconstitutional 
(1) Violates bicameralism and presentment which require laws to pass both houses and be presented to President 
(a) Bicameralism: both houses have to vote on the law
(b) Presentment: law must be presented to President 
iii) Steps of Analysis in Conclusion 
(1) Under bicameralism and presentment (“B&P”) clauses, every legislative act must pass both houses and be presented to the President for approval or veto
(2) Resolution of disapproval was legislative in character because it altered the “rights, duties and relations” of people
d) Forms of Oversight
i) Formal: appropriations bills where budget committee members enjoy power to introduce measures that constrain an agency’s budget
ii) Informal: informal reporting to congressional committees, inquiries and hearings 
e) Clinton v City of NY
i) Summary
(1) Line item veto was intended to allow president to veto “riders” on bills 
(2) Collective action problem in legislature gave rise to the Line Item Veto 
ii) Held – unconstitutional 
(1) Unlike other cases where President merely applies Congressional policy, President substitutes his policy judgment for that of Congress
(2) Court also finds that spending is different than altering the text of a statute without bicameralism and presentment
3) Executive*Agency Relationship: Appointment Powers 
a) Executive Power Problem
i) Con provides that “the executive Power shall be vested in a President of US”
ii) Con says “President must take care that laws are faithfully executive”
iii) President must appoint “officers of the US” with advice and consent of Senate 
iv) For “inferior officers”, President only needs consent of “courts of law” or “heads of State”
v) There are limits on how much control Congress has on President’s ability to hire/fire
vi) But, courts have allowed Congress to delegate power to agencies that have varying degree of independence from executive 
b) Trade-offs of presidential oversight
i) Accountability
ii) Coordination
iii) Expertise
iv) Efficiency
v) Separation of powers
c) Appointment Clause Analysis
i) Step 1: Is the position an “Officer”? 
(1) An officer is anyone “exercising significant authority pursuant to the laws of the United States.”  It includes power to adjudicate and enforce law in court. 
(2) Non-officers (employees): duties are “investigative” and “informative” in nature 
(3) Reason for distinction: Bowsher v. Synar: “To permit the execution of laws to be vested in an officer answerable only to Congress would, in practical terms, reserve in Congress control over the execution of the law.
ii) Step 2: If officer, is the officer “principle” or “inferior”? 
(1) Principle officers lack superiors and enjoy broad powers. They require presidential appointment and Senate approval.
(2) Inferior officers may be removed by other officers and have limited powers.  Even if they exercise some power, Congress may vest authority to appoint in President, Department Head or Court of Law.
(a) Removable by a higher officer 
(b) Limited duties
(c) Limited jurisdiction 
(d) Limited tenure
(3) Two alternative tests:
(a) Subordinate, limited duties, jurisdiction and tenure (Morrison v. Olson)
(b) Subordinate – “work is directed and supervised by other officers appointed by president and approved by Senate” (Free Enterprise Fund v. PCAOB)
iii) Department Head or Court of Law
(1) A department is any “freestanding component of the executive branch” that isn’t subordinate or contained within another department
(2) “Courts of law” includes judges appointed according to Article I or III of the Constitution
d) Buckley v Valeo
i) Summary: 6 board members of Federal Election Commission. 2 appointed by President, 2 appointed by Speaker of the House. They had adjudicative and rulemaking powers. Were making regulations and enforcing them. 
ii) Held: unconstitutional for Congress to take part in appointment 
(1) Officer: someone who exercises “significant authority” 
(2) Here, they are officers because they have rulemaking and adjudicative authority 
e) How to appoint executive officers
i) Executive officers can be appointed:
(1) With advice and consent of senate, OR
(2) During “recess”
ii) Who appoints Executive Officers 
(1) Principle officers 
(2) Inferior officers
(3) Employees 
f) NLRB v Noel Canning
i) Summary: 
(1) Q1: “recess” – does it mean the recess itself or when Congress takes a few weeks off
(2) Q2: vacancy – does the vacancy have to take place during the recess, or can it take place outside and extend into the recess?
(3) Q3: do pro forma (super short sessions to satisfy the requirement to “officially” be in session) sessions count? 
ii) Held:
(1) A1: “recess” must be construed broadly and with its purpose to keep government running. Presumably 10 days is the minimum amount for there to be a “recess”
(2) A2: doesn’t need to happen during the recess itself
(3) A3: the 30 second pro forma sessions count to allow the Senate control how it conducts its business. 
g) Morrison v Olson
i) Summary: P challenges the constitutionality of the independent counsel. Law allowed courts to appoint independent counsel. It has investigatory and prosecutorial powers. Investigates criminal wrongdoing by government officials 
ii) Held
(1) Distinguishing between principal and inferior officer  
(2) Application of distinction here. Here, inferior, so court’s appointment of independent counsel was constitutional.  
4) Executive*Agency Relationship: Removal Power
a) Rule: A good cause requirement cannot unduly interfere with the president’s ability to exercise executive power. A two good cause limit does interfere. (PCAOB). 
b) No language in the Con that provides for “removal” of officers
c) Only President retains power to remove officers as his/her power to appoint
d) Morrison v Olson
i) Test: Congress may limit the power to remove officers absent a “good cause”, so long as limitation does not unduly “interfere with President’s power to execute laws”
ii) Fact that an officer’s power is “purely executive” while instructive, no longer determines whether Congress can impose such limits. 
e) Free Enterprise Fund v PCAOB
i) Summary: PCAOB was created to police conflicts of interest in the accounting world.  The board is comprised of 5 members appointed by the SEC. Board has significant authority: 
(1) Quasi-legislative: make new auditing and ethical standards 
(2) Quasi-judicial: conducts disciplinary proceedings
(3) Quasi-executive: investigate, demand testimony, initiate disciplinary action
ii) Held – unconstitutional 
(1) Court relies on Morrison to find that two levels of “good cause” removal is too much because the dual for-cause steps remove from the President the authority over the Board.
(2) President is powerless to intervene if SEC determines that Board member did not meet good-cause standard to be terminated. 
(3) Diffusion of power = diffusion of responsibility, and public cannot determine who to blame
f) “Patronage” v civil service program
i) the government is barred from from considering political background in employment decisions, unless the position involved “policymaking” or “confidentiality”. More power to make policy increases the interest in political loyalty. 
ii) ultimate test is whether party affiliation is necessary for “effective job performance of the public office involved”
iii) patronage is where high ranking employees are chosen for positions based on their political views and support for president. 
iv) beneath the level of “high-ranking officials”, the civil service system bars agencies from political considerations in hiring, firing, and promotion 
g) Executive Orders 
i) Historically, executive orders respected independent policymaking functions of agencies, even as Presidents sought to improve coordination and take into account costs and benefits of regulations.
ii) This is, in part, because of separation of powers concerns.  When agencies make laws, Presidents supposedly are limited to using oversight through power of appointment and removal.  They cannot take actions “in opposition to the express or implied will of Congress.”  Youngstown Sheet & Tube Co. 
iii) But Presidents increasingly use informal oversight, relying upon directives, submissions and internal negotiations to place stamp on agency rules.   
iv) President ordinarily may not use executive orders to contravene Congressional statutes or regulations, but executive orders and bodies, like OIRA may influence executive agencies.
5) Judiciary*Agency Relationship: Agency’s power to adjudicate 
a) Rule: Use the 5-factors test to determine whether the adjudicatory body has the power to adjudicate the claim. Test determines whether the body unduly interferes with the federal courts’ ability to adjudicate the claim.  
b) CFTC v Schor
i) Summary: 
(1) Statute permitted investors to seek “reparations” against broker for violating federal regulations in futures markets.
(2) Statute gave parties choice to seek damages in federal court or before agency.  
(3) Statute permitted courts to exercise some review of facts if not supported by “weight of evidence” as well as law “de novo.”  Moreover, agency orders only enforceable by district courts. 
(4) Statute gave agency power to hear counterclaims that “arose out of the same transaction” or occurrence as the complaint for reparations.
(5) Held: court is constitutional 
c) Stern v Marshall
i) Summary: Bankruptcy court granted Vickie summary judgment on a defamation claim and awarded her $400 million in damages for tortious interference. D claims that court did not have the right to adjudicate that claim. Held: Unconstitutional (see table). 

	Factors
	Schor – Constitutional power to adjudicate the claim
	Stern v. Marshall – unconstitutional, no power to adjudicate the claim

	Nature of Claim? (public or private right)

Public – public money/property  
Private – private interests/rights  
	Although “private” right – contract claim for account balance – integrally related to reparation claim.
	Also a private right, but court does not deem it as integral to the claim in bankruptcy because it does not involve same account balance.  


	Nature of Non- Art. III Court’s Power? (expansive or non-expansive power)
	Narrow class of common law claims in a particularized area of law.
	Bankruptcy jurisdiction applies broadly, exercises power like court; claim not dependent on federal law. 


	Control Article III Court Exercises?
	Orders enforceable only by federal court.  Court also reviewed facts and law.  
	Claims are binding and enforceable without federal court.  


	Parties’ Consent?
	Parties freely elected to resolve claims before CFTC; could also choose federal court.
	Stern had no choice if he was to recover his award than to seek a claim against Anna in bankruptcy. 


	Does adjudicating this issue further Agencies’ Purposes and Interests? 
	Consistent with Congress’ scheme to regulate brokers through “inexpensive,” “efficient” and “expert” alternative to court.
	“Experts “at resolving common law counterclaims are not bankruptcy courts, but the Article III courts.  Convinced?



















Adjudication by Agencies

1) Due Process Analysis (After Roth and Eldridge)
a) Is there a protected liberty or property interest?
b) What process is due (use the Eldridge test)?
c) Exceptions? EX: Midterm problem where post-deprivation hearing would be meaningless because killing the him would defeat the DP question 
2) Due process Basics
a) Goldberg v Kelly
i) Summary: P’s benefits were terminated before a hearing. P challenges NY’s post-deprivation hearing as depriving P of property without Due Process under the 14th Amendment. 
(1) Held – post-deprivation hearing is UNconstitutional
	NYC Department of Social Services Rules
	Rules Required by Due Process

	Social workers discusses benefit termination in advance and receives approval from supervisor.
	Satisfies Due Process


	Written notice of termination 7 days before benefits end. 
	(Arguably) Satisfies Due Process


	May contact office to discuss decision with case worker or write letter.
	Does not satisfy Due Process.  Must be able to personally appear with counsel and confront adverse witnesses. 


	Hearing challenging adverse benefit decision after termination.  At hearing, may appear personally, cross examine witness, before neutral examiner, with record.
	Does not satisfy Due Process.  Need to find sustenance means party should not have to wait for trial.  Due process also requires neutral examiner on record, but not necessarily full opinion.





b) Assistance Benefits Since Goldberg v Kelly
i) The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 ended “welfare” as we know it.
ii) Gave states fixed block grants for "temporary assistance for needy families" (TANF).  
iii) Congress states unequivocally in the statute that benefits are not entitlements, and that the law "shall not be interpreted to entitle any individual or family to assistance under any State program funded under [the Act]." 
iv) Courts have pulled back from Goldberg’s formal hearing requirements.
3) Interests protected by due process
a) Property interest. Definition: Not abstract or unilateral “desire,” but rather a non-discretionary “legitimate claim of entitlement” grounded in law.  
i) No property interest where (Roth): 
(1) No employment contract; 
(2) No other university rule, policy or contract that secured interest in reemployment.
(3) Appointed only for one year and completed year
ii) Possible Property Interest where (Sinderman): 
(1) Although no formal contract provision, express contract supplemented by promisor’s words and conduct, in light of “policies and practices” of institution.
(2) Worked at school for ten years, with assurances of ongoing employment.
(3) Must have more than “subjective expectation” in employment.
b) Liberty interest. Definition: A liberty interest in one’s “good name, reputation, honor or integrity”, and it MUST be accompanied by a change in legal status. Liberty may also include freedom from bodily restraint, rights to employment, to marry, family integrity, and “ordered pursuit of happiness.” 
i) Liberty Interest where (Constantineau): 
(1) Flyer identifying plaintiff as “excessive drinker” does qualify.
(2) Under the existing statute, liquor stores cannot sell to him because he is an “excessive drinker.”  
ii) No Liberty Interest where (Davis): 
(1) Flyer includes plaintiff among list of “active shoplifters” does not qualify.
(2) Injury to reputation alone, without “accompanying” change to legal status, insufficient.
(3) Known as the “stigma plus” doctrine.  
4) Process that is Due
a) Mathews Test (determines if more process should be required):
i) Private interest effected by the official action (look at liberty and property interest, AND include general “hardship” factors)
ii) Risk of erroneous deprivation (comparing existing procedural safeguards to proposed safeguards)
iii) Governmental interest including fiscal and administrative cost of new procedures 
b) Matthews v Eldridge 
i) Summary: disability benefits terminated before hearing. Process: Caseworkers reevaluate claims in consultation with beneficiaries and subject to reconsideration based upon written appeal.  Evidentiary hearing given after benefits denied to those who so request. 
ii) Held 
(1) Not entitled to a pre-deprivation hearing 
(2) Application of the test:
(a) Eldridge’s interest is the uninterrupted receipt of disability benefits
(b) medical assessment of his physical or mental condition is straightforward so more procedure would not be beneficial 
(c) Very high administrative and societal costs of offering an evidentiary hearing prior to the termination of disability benefits 
5) DP right to an Impartial tribunal 
a) Bias & Decisional Independence: An administrative law judge is presumed to be “honest” absent showing of a “serious risk” of “actual bias.”
i) Prejudgment: A “disinterested observer” could find a tribunal “adjudged facts before hearing them.” (Cinderella)
ii) Bias: “Extreme” facts supporting “serious risk of bias” against or for particular party or outcome. (Caperton and AALJs v. Heckler).
b) Bias: Tribunals cannot have certain “interests”—financial or personal—in outcome
i) Tumey – Mayor can’t adjudicate and pocket portion of proceedings
ii) Ward – Mayor can’t adjudicate case when the fines go into city treasury 
iii) Gibson v Berryhill 
(1) Summary: Alabama law bars corporations from employing optometrists. AL Board of Optometry (limited to independent optometrists) files charges and after partial loss in District Court, holds its OWN disciplinary hearing.  
(2) Held 
(a) Composition of the Board violated DP because their “substantial pecuniary interest” in the outcome. If hearing goes certain way, 50% of optometrists will be out of work for a while, benefiting those sitting on the Board. 
iv) Marshall v Jerrico – No DP violation where (1) money pocketed by agency and (2) fines only make up 1% of budget  
c) Prejudgment 
i) Cinderella Career v FTC
(1) Summary: FTC claims D committed false, misleading and deceptive advertising. Dixon’s (Commissioner) statements made publicly give the appearance that the agency prejudged the facts 
(2) Held – prejudged the facts 
(a) Test: “whether a disinterested observer may conclude that the agency prejudged the facts before hearing them 
6) Statutory Hearing Rights
a) Ex Parte Communications 
i) Portland Audubon Society
(1) Summary: the Bureau of Land Management applied to the Endangered Species Committee for an exemption to the Endangered Species Act. Ex parte communications from the President persuaded the Committee to grant the exemption. The PAS challenged the ruling on the grounds that the APA forbids ex parte communications from “interested persons”
b) APA Structure
i) Does Statute Require Formal “Decision on Record” After a “Hearing”?


	
	Yes
(Formal)
	No
(Informal)

	Adjudication
	Formal Adjudication:
(Sections 554, 556, 557)
Full blown hearing to decide any “order” for parties, including bar on ex parte communication
	Informal Adjudication
(Section 555)
Compelled parties at least receive “right to counsel” and explanation for decision.

	Rulemaking
	Formal Rulemaking
(Sections 553 (a)(b)(c)(d), 556, 557)
(Full blown hearing to decide any “rule” – think regulations – includes bar on ex parte communication)
	Informal Rulemaking
(Section 553)
(No hearing, just “notice and comment” – publication of proposal and written submission)



c) Formal Adjudication
i) Impartial Adjudicators
ii) Pre-Trial
(1) Notice (usually through written complaint) (554(b)(3)
(2) Required to give parties opportunity to settle. (554)(c)(1)
(3) No formal rules for discovery
iii) Hearing – Looks and feels like trial
iv) Post-hearing
(1) May make an “initial decision” with reasoned “statement of … findings and conclusions” of material questions of “law, fact or discretion presented on the record.” 556(b)
(2) Right to appeal with de novo review by head of agency.  556(c).  May also issue written opinion based on record 
d) Heckler v AALJs 
i) Summary: P sued AALJ because the association’s review program targeted those whose allowance rates were highest.
ii) Held 
(1) The review program targeted those ALJs, and that compromised their decisional independence 
(2) “unremitting focus on allowance rates” created an untenable “atmosphere of tension and unfairness.”  Even if it did not violate Due Process, violated “spirit” of law designed to make ALJs somewhat independent
e) Summary
i) Formal adjudication is required when the agencies’ organic statute requires an (1) adjudication, (2) on the record, and (3) after opportunity for “hearing.”
ii) Formal adjudication triggers a series of rules designed to promote the integrity of the hearing process.  
iii) A related rule is the right to an impartial and independent decisionmaker to ensure parties receive a meaningful and deliberate hearing.  
iv) The ex parte communication rule bars communications relevant to the merits of a case in order to ensure that a formal hearing is not contaminated by off-the-record communications and that the parties have an opportunity to fairly respond.  
v) The rule does not apply to informal adjudications or rulemaking procedures, where costs or interests in policymaking may require more flexible oversight by agency heads or the President.  


Rulemaking by Agencies

1) Analysis: Rulemaking Procedures 
a) Is it a rule without an exception (see exceptions below)? Rule: “agency statement of general or particular applicability and future effect” designed to make “law or policy”. APA 551(4)
b) Formal or Informal: 
i) Formal: agency’s enabling statute requires the agency to give notice and make the rule “on the record after opportunity for agency hearing” 553(c). Agency must provide all of the formal hearing requirements under APA (oral argument and cross-ex)
ii) Informal: only requires notice and comment. Default is informal rulemaking. 
c) If informal, was notice sufficient? That is, ask yourself if the final rule remains in character with the “original scheme” and is a “logical outgrowth” of the proposed rule – taking into account the history of the proceedings, the preamble, and the proposed text of the rule
d) Did the agency properly explain the basis for its decision? 
i) Agencies also should incorporate into their rules a “concise general statement of their basis and purpose.  
ii) Agencies need not respond to every comment so long as they identify the major policy issues and explains why the “agency resolved the issues as it did.”
2) Analysis: Validity of Rulemaking Procedures. (Two somewhat inconsistent procedures)
a) Ex Parte Communications.  In cases that very closely resemble hearings, once notice is issued, interested parties may not engage in ex parte communications with any agency official or employee in rulemakings that closely resemble formal adjudication.  Remedy for violation is to place unlawful communication in the public record. 
b) Impartiality of Decisionmaker.  No matter how much proceeding resembles details of a hearing, rulemakers may not be disqualified for “adjudicating facts before hearing them.”  Rather, the may only be dismissed if they display an “unalterably closed mind.”  


	
	
Formal
	
Informal

	Adjudication
	Formal Adjudication:
(Sections 554, 556, 557)
Full blown hearing to decide any “order” for parties, including bar on ex parte communication
	Informal Adjudication
(Section 555)
Compelled parties at least receive “right to counsel” and explanation for decision.

	Rulemaking
	Formal Rulemaking
(Sections 553 (a)(b)(c)(d), 556, 557)
(Full blown hearing to decide any “rule” – think regulations – includes bar on ex parte communication)
	Informal Rulemaking
(Section 553)
(No hearing, just “notice and comment” – publication of proposal and written submission)




3) Exclusivity of Record
a) Ex Parte communications 
i) Section 577(d) bars ex parte communications in formal adjudications and formal rulemaking
ii) But this requirement does not exist for informal rulemakings 
iii) HBO v FCC – Summary: HBO challenged the FCC’s rulemaking process on the grounds that the FCC permitted ex parte communications
(1) This was considered informal rulemaking. But why then did court bar ex parte communications? 
(2) Reasons for barring ex parte communications 
(a) They violate fundamental notions of fairness 
(b) Two records where one is public and the other is secret 
(c) No way to judicially review the decision
(d) Public interest in sharing information 
(3) The HBO Rule: communications received before a formal notice of rulemaking don’t have to be in the public file. But once the notice is issued, no communications with agency officials in rulemakings that closely resemble formal adjudication 
(a) But courts since HBO generally don’t bar ex parte communications unless there’s a statute. Or if agency bars it. 
b) Impartiality of the decision-maker 
i) Association of National Advertisers v FTC
(1) Summary: P sued to enjoin the FTC Commissioner from participating in the rulemaking process claiming that he prejudged and was biased
(2) Proposed rule would ban 
(a) all TV ads to children under 8
(b) regarding sugary foods 
(c) ads had to have balanced nutritional disclosures 
(3) Held – was not impartial 
(a) Rule: does person have an inalterably closed mind 
(b) Reflects policy that rulemakers get more leeway
4) Hybrid Rulemaking 
a) Definition: Rulemaking where the agency allows for procedures that are not strictly formal or informal. Additional procedures may include allowing parties to file motions, make oral arguments or produce expert testimony. 
b) Vermont Yankee v NRDC
i) Summary: Natural Defense Council (NRDC) challenged a rule promulgated by the Atomic Energy Commission (AEC), arguing that the AEC denied it a meaningful opportunity to participate in rulemaking proceedings because the absence of discovery or cross-examination rendered the proceedings inadequate.
ii) Held 
(1) Agencies or Congress can grant additional procedural rights 
(2) Rule: BUT Courts may not impose additional requirements beyond those in the APA absent “constitutional constraints” or “extremely compelling circumstances”. Reasons:  
(a) One-way ratchet problem – agencies would default to more procedures out of concern for reversal by courts 
(b) Monday morning quarterbacking – review based on different, more fully developed record, in a court does not respect finality of agency decision 
(c) Upsets APA structure – never possible to do NAC rulemaking 
iii) Courts can’t address procedures, but they may still demand that record is sufficient to justify the rule 
iv) Calls into question the cases we discussed where court require agencies to do more than APA strictly requires 
5) Rulemaking Exceptions
a) APA §553 Notice and Comment doesn’t apply to:
i) b3A: interpretative rules, general statements of policy, or rules of agency “organization, procedure or practice” 
(1) Interpretative v Legislative – see Legal Effects Test 
(2) Rules of Agency Organization or Procedure. The central question is whether or not (like Erie) the rule is outcome determinative, encodes a value judgment, or puts “a stamp of approval or disapproval” on certain behavior
(a) Examples of organizational or procedural decisions are those that reallocate resources, close one clinic out of many or require narrower time limits for appeal
(b) Examples of non-organizational or substantive determinations are those that terminate eligibility for benefits for an entire class of people or create grids that impact one’s entitlement to social security or a parole hearing. 
ii) b3B: when the agency has “good cause” unnecessary, impracticable, contrary to public interest. 
(1) “Good Cause” Exception from rulemaking (NAC doesn’t apply)
(a) Impracticable (price freeze intended to prevent future prices from rising)
(b) Unnecessary – the decision involves a technical amendment not of public concern and does not alter citizens’ rights and responsibilities 
(c) Public interest – something not in the public interest if delay notice and public input would worsen problem meant to correct (EX: rules suspending suspicious pilots’ licenses in the wake of 9/11)
b) Difference between a legislative rule and an interpretive rule or policy statement:
i) Legislative rules involve the creation of “new law”
ii) Interpretive rules clarify, restate or explain existing statutory or regulatory rights
c) Legal Effects Test says it’s a legislative rule when:
i) Elements of Test
(1) In the absence of the rule, there would not be an adequate basis for agency enforcement or other action that confers benefits or obligations on people (the agency would not be able to do what it’s trying to do)
(2) The agency published the rule in the CFR
(3) The agency expressly invoked its legislative authority
(4) The rule effectively amends a prior legislative rule.  
ii) National Family Planning v Sullivan
(1) Summary: Title X of the Public Health Service Act says that no funds appropriated under the act shall be used in programs where abortion is part of family planning. Department of Health and Human Services allowed for notice and comment rulemaking and created a rule prohibiting healthcare professionals from discussing abortions in consultations. After President Bush pressured HHS with “directives”, HHS changed the regulation to permit conversations about abortions.
(2) Held – legislative rule that needed NAC
(a) Court found that the original rule clearly based on presumption that outlawed “any counseling” even by doctors.  Thus, the new rule represented a complete reversal of old position.
(b) Interpretive rules may “clarify” ambiguous terms, remind parties of existing duties, or track statutory language.  
(c) But only legislative rules, that benefit from notice and comment, may repudiate existing rules or “effect a change in existing law or policy”
(d) Court finds that (1) the old rule was not ambiguous and did not require “clarification”; (2) the new directive was motivated by new policy concern; and (3) the directive altered doctor’s substantive responsibilities.  
(3) Note: Interpretive rules are not binding, but Courts will give them “controlling weight” unless “plainly erroneous or inconsistent with the regulation.”
iii)  Hoctor v USDA
(1) Summary: The Animal Welfare Act gave the USDA the ability to promulgate regulations to to ensure the secure containment of animals. USDA made a rule requiring an 8-foot fence to contain Big Cats. P’s fence was only 6 feet, and P challenged the rule on the grounds that it was a legislative rule and needed to have been subject to notice and comment, which it wasn’t 
(2) Held – legislative rule that needed NAC
(a) The 8-foot rule is numerical and somewhat arbitrary, meaning the agency was legislating
(b) The rule should have been subject to notice and comment
(c) Legal Effects Test: in the absence of a rule, the agency would not be able to do what it’s trying to do
6) Discretion to use Rulemaking or Adjudication 
a) Rule
i) Agencies generally have the discretion to choose between adjudication and rulemaking when announcing rules 
ii) Exceptions: Although never considered by the SC, agencies may abuse that discretion when: the new decision applies broadly, retroactively, without notice, and parties rely on different past decisions by the agency. 
b) Rulemaking has advantages of broad informational input, consistency, and transparency.
c) Adjudication has advantages of flexibility, more individualized fact-finding, and may address specialized problems more effectively than general rule.
d) SEC v Chereny II
i) Summary: The SEC wanted to force executives to give up their profits during reorganization, but the SEC didn’t have a rule prohibiting this. 
ii) Held 
(1) Agency could enforce the new rule even though it didn’t exist prior to the case 



Judicial Review

1) How to sue agencies when they are:
a) Making policy
b) Interpret statutes
c) Adjudicating cases
d) When judicial review is not available?
2) APA § 706(2) – Reviewing courts shall hold agency “action” unlawful, and set it aside, if the court finds the agency action:
a) Arbitrary or capricious – Agency failed to supply a “reasoned justification” for a decision to change course (generally, not applicable to specific cases). 
i) This occurs when the agency:
(1) Relied on factors that Congress did not intend
(2) Failed to consider an important aspect of the problem
(3) Offered an explanation that is implausible or inconsistent with the evidence 
ii) See table below for cases and arguments
b) Contrary to Constitutional rights
c) Exceeds statutory jurisdiction or authority
d) Without observance of procedure
e) Unsupported by substantial evidence in a case subject to 556 (right to a hearing) or 557
f) Unwarranted by the facts 
3) Overton Park v Volpe
a) Summary: Memphis City Council wanted to build I-40 through a park. The Department of Transportation Act forbid federal funds to be used (which would be the case here) to build highways that would destroy parks unless there was no “feasible” or “prudent” alternative. The Secretary of the DOT approved the plan without submitting the administrative record detailing the reasons for his decision. 
b) Held – remand to determine whether Volpe’s action was unlawful under any of these potentially applicable subsections: 
i) Scope of Authority (706(2)(C)): 
(1) Court reviews to determine whether agency properly construed authority to use parkland when project is otherwise unfeasible or presents “unusual problems.”
(2) Based upon his explanation for building I-40 through the park, Volpe may have exceeded authority by considering factors beyond “feasibility” and “prudence”
ii) Determination “arbitrary or capricious” (706(2)(A))
(1) Whether Volpe considered all relevant factors is unclear because no record existed, but he may have when he misconstrued the scope of authority.  
(2) Illustrates how this factor may overlap with “scope”
(3) Court cannot substitute judgment
iii) Procedural Requirements (706)(2)(D)
(1) Observance of procedure required by law not violated
(2) But without record cannot determined whether acted “within scope of authority” or whether decision was “arbitrary or capricious.”
c) Rule: Courts defer to agencies’ policy decisions so long as they fall within (1) scope of agency authority and (2) supported by “reasoned” justification, called “Hard Look” review.
4) Motor Vehicle Manufacturers Association v State Farm
a) Summary: National Traffic and Motor Vehicle Safety Act requires the Secretary of Transportation to promulgate regulations to decrease traffic accidents. The SOT made a Standard requiring seat belts and airbags. The SOT then retracted the entire Standard. The question is whether the agency’s action was “arbitrary and capricious” in violation of the APA
b) Held – arbitrary 
i) Court holds that NHTSA acted “arbitrarily” because it failed to supply a “reasoned analysis” for its decision to change course.  
ii) The scope of review is “arbitrary and capricious” because:
(1) Even if automatic seatbelts were wanting, NHTSA completely failed to consider alternative—airbags.
(2) Did not articulate a basis for not requiring non-detachable, “spool out” seatbelts.  
(3) Too quick to dismiss benefits of automatic, but detachable seatbelts.  Never considers consumer inertia.  
5) FCC v Fox
a) Summary: FCC rule required multiple uses of a “literal” use of offensive language on a broadcast before penalizing a company, whereas a “non-literal” use required multiple uses before a company could receive a penalty. The FCC abandoned this distinction. Fox broadcast Sher using two “non-literal” offensive words, and the FCC found that Fox formally violated the FCC’s rules. Fox appealed claiming that the FCC’s rule change was arbitrary and capricious because the agency did not supply a sufficient justification for its change, and this decision was A&C because it failed to consider an important aspect of the problem. 
b) Held (Scalia) – not A&C 
i) An agency needs to:
(1) recognize that it is changing its rule
(2) the change must be permissible under the statute 
(3) exceptions still exist when “reliance interest” or factual findings that contradict basis for old policy 
(4) Rule barring fleeting expletives is justified, regardless of old policy because: 
(a) No reliance interest 
(b) Makes sense
(c) Technology matters 
(d) Need to creates “safe haven” for children on commercial TV
ii) Here, FCC knew it was changing its rule, the change was rational because there is no sensible reason for distinguishing between literal and non-literal uses of offensive language, and the increased pervasiveness of foul language gives the FCC a good reason for regulating broadcasts more stringently
c) Held (Breyer) – arbitrary and capricious 
i) When changing a rule, an agency may sometimes be required to give a more complete explanation than would be necessary if simply making the rule 
ii) Here, the FCC’s three reasons for its change do not support making the change, making the change arbitrary and capricious
6) Massachusetts v EPA
a) Summary: 19 private organizations petitioned the EPA to make a rule to regulate greenhouse gas emissions from cars pursuant to the Clean Air Act that requires the EPA to do so. The EPA declined to do so. 
b) Issue: can the agency be sued for failing to make a rule?
c) Held 
i) Refusal to promulgate rules is susceptible to judicial review, but the review is “extremely limited”. The agency’s decision must not be arbitrary or capricious. 
ii) Reason for A&C: relied on factors Congress did not intend
(1) Considered president’s foreign relations objectives
(2) EPA declines to exercise scientific “judgment” required by statute 
(3) May only fail to regulate if conclude that greenhouse gases don’t cause climate change
(4) Or, if EPA offers reasonable explanation why it cannot or will not exercise discretion  
d) Held (Scalia) 
i) Scalia argues that the statute only addresses those times that the EPA, in fact, exercises judgment, but it’s totally silent about when the EPA should exercise judgment.  
ii) The EPA has given a sufficient reason for deferring a decision at this time, which is to ensure that the agency does not interfere with other executive programs or complicate foreign relations on the subject of climate change
7)  “Hard Look” doctrine of judicial review attempts to respect 
a) Agency expertise
b) Agency accountability
c) But courts may insert their own view and slow agency action. A judge’s views about the issue at hand may influence the court’s level of scrutiny

	Factors
	State Farm – A&C
	FCC v. Fox – not A&C
	Mass v. EPA – A&C

	Relies on factors Congress did not intend
	N/A
	Appropriately considers whether both literal and nonliteral uses are “indecent.”
	EPA made political and not scientific judgment about regulating pollutants


	Fails to consider important aspect of the problem
	Even if automatic seatbelts were wanting, NHTSA completely failed to consider longstanding alternative—airbags.
	FCC would have crossed the line if it did not recognize change or penalized those relying on old “fleeting expletive” rule. 
	N/A

	Offers an explanation that is implausible or inconsistent with evidence
	Too quick to dismiss benefits of automatic, but detachable seatbelts.  Never considers consumer inertia studies.
	Even if political decision, FCC’s new policy rational; it protects children from coarsening media with new technology. 
	EPA’s worry that global warming evidence is inconclusive contradicts evidence.



















Suing agencies for interpretations of statutes

1) Analysis
a) Does Chevron deference apply? 
i) Chevron applies to a particular statutory interpretation when:
(1) Congress delegated authority to make rules carrying the force of law, 
(a) Delegation of such law-making authority may be shown by an agency’s power to (1) engage in “adjudication” or notice-and-comment rulemaking, OR (2) by “some other indication of a comparable congressional intent.”
(2) AND the agency interpretation claiming deference was promulgated in the exercise of that authority 
(a) Agency’s action must be similar to rulemaking or adjudication.
(b) Agency’s action is NOT just a statement of priorities, made without serious consideration, or like random 45,000 opinion letters in Mead. Compare to Mead.
ii) If yes, go to Chevron. Of no, go to Skidmore. 
b) The Chevron Test
i) First, the court reviews Congressional intent. If congress has “directly spoken” to the precise question, the court must give effect to the “unambiguously expressed intent” of Congress. Look at text, purpose and history to determine if Congress has specific intent with respect to the issue at hand.
(1) See FDA v Brown & Williamson and Massachusetts v EPA
(2) Both cases illustrate the Court’s willingness to NOT defer to an agencies’ view about the scope of the agencies’ jurisdiction.   
ii) Second, if the statute is silent or ambiguous with respect to the issue, the only question is whether the agency offers a “permissible” or “reasonable construction” of the statute.
c) The Skidmore Test. Factors considered to determine whether agencies’ interpretation has “power to persuade”: 
i) Expertise of agency in a specialized area
ii) Thoroughness
iii) Logic
iv) Fit with prior interpretations
2) NLRB v Hearst
a) Summary: NLRB interpreted the NLR Act’s term “employees” to include newsboys, which Hearst claimed did not fall into the category and challenged the agency’s interpretation. 
b) Held 
i) Employees include newsboys
ii) Board’s decision is entitled to respect so long as it has a “reasonable basis in law”
3) Skidmore v Swift
a) Summary: private firefighters claimed that time spent at the “fire hall” at night was “working time” under the Fair Labor Standards Act and that they were entitled to overtime under the statute. The Administrator of the Wage and Hour Division of the Labor Department submitted an amicus brief interpreting the statute to mean that waking time on duty counted but sleeping time on duty did not count.
b) Held 
i) SC holds that the DC should have given more weight to the Administrator’s interpretation of the statute
ii) But agency entitled to respect based on thoroughness, reasoning, consistency and all those factors which give it power.
4) Policy
a) Reasons to defer to agencies
i) More politically accountable
ii) More expert than judges
iii) Concluded long sophisticated process (proceedings, findings of fact, conclusions of law) that are entitled to respect
b) Reasons not to defer
i) When question involves pure questions of statutory interpretation 
ii) When involves less process to effect decision 
5) Chevron v Natural Resources Defense Council
a) Summary: the EPA interpreted “stationary source” in the Clean Air Act to refer to an entire facility (“bubble concept”), and not to specific pollution-emitting devices. This meant that the facility could change or modify a single unit without meeting strict permit requirements if the entire facility’s emissions did not increase. NRDC challenged this interpretation and clamed that “stationary source” referred to each unit. 
b) Held 
i) The statute is ambiguous because:
(1) Statute itself does not address the “bubble” concept
(2) Legislative history is silent on the bubble concept 
(3) Policy: regulating scheme is technical and complex, the agency already considered the matter in a detailed and reasoned fashion, agency is delegated authority to reconcile competing interests in more politically accountably 
ii) The agency’s interpretation is reasonable and entitled to deference because: 
(1) New definition simpler, by adopting single standard for all facilities, regardless of region 
(2) Old rule acted as “disincentive” to modernize
(3) Faster
6) Whether Congress has directly spoken (Chevron Step 1: Legislative purpose, text and history of the statutes) 
a) FDA v Brown & Williamson
i) Summary: FDA issued a regulation prohibiting the sale of tobacco products to young people. The FDA based its authority on the FDCA and claimed that nicotine was a “drug” and cigarettes were “drug delivery devices” under the statute. 
ii) Held 
(1) Congress has directly spoken on this issue and this precludes the FDA interpretation of the FDCA to give itself authority to regulate cigarettes 
(2) The FDA found that tobacco products were unsafe and dangerous, meaning the regulation would lead to taking them off of the market. 
(3) But Congress has foreclosed removal of tobacco products from the market by passing legislation over the past 35 years that regulate the sale and advertisement of tobacco
(4) FDA is asserting jurisdiction to regulate a significant portion of the economy that Congress did not expressly delegate to it
iii) Notes
(1) The court concludes that the FDA lacks authority to regulate tobacco as a drug delivery device even though drugs defined as articles intended to affect structure or function of the body and device as an instrument designed to do same. 
b) Massachusetts v EPA
i) Summary: MA sued the EPA for not making a rule to regulate greenhouse gases. The EPA claimed that the statute is sufficiently ambiguous to give the agency to exclude greenhouse gases from the category of air pollutants that the EPA was required to regulate. 
ii) Held 
(1) The statute’s sweeping definition forecloses the EPA’s interpretation
(2) The statute tells the EPA to regulate “any” pollutant
iii) Notes
(1) Court concludes that the EPA possesses authority to regulate GHG as an air pollutant, notwithstanding congressional statutes aimed to regulate GHGs like in Brown and Williamson 
7) King v Burwell
a) Agreed that Chevron applied but decided not to defer to the agency 
b) “Exchanges established by the state” was not given to the IRS t interpret, rather the SC interpreted the provision looking at the text, purpose and legislative history 
8) US v Mead
a) Summary: Mead Corp imported a product called “day planners”. The US Customs service designated the item under Harmonized Tariff Schedule of the US (“HTSUS”) HTSUS 4820.10.40, which assigned the item a 0% import tax. The agency changed its interpretation of the item to classify it under HTSUS 4820.10.20 subcategory for “bound diaries”, and this change meant that the day planners would be subject to a 4% tariff. Mead challenged the agency’s interpretation of the HTSUS, and the agency claimed that its interpretation was entitled to Chevron deference 
b) Held – no Chevron deference
i) Congress did not intend to delegate authority to the agency because:
(1) Not made pursuant to specific “rulemaking”
(2) Ruling not published
(3) Only had precedential value
(4) Could be reversed de novo by Court of International Trade
ii) The agency wasn’t even making law because: 
(1) Rulings not preceded by Notice and Comment
(2) Not attempting to bind third parties
(3) 46 different offices make 15,000 decisions per year.  
iii) Where the regulatory scheme is highly technical, the agency can still claim Skidmore deference, which is given to an interpretation entitled to the “respect proportional to its power to persuade” 

Judicial Review of Formal Agency Adjudications 

1) Courts also set aside determinations of fact under APA 706(2)(E) when unsupported by “substantial evidence” for:
a) Formal Adjudications
b) Formal Rulemaking
c) When statute otherwise calls for decision based on “substantial evidence.”
2) “Substantial evidence” review is defined as:
a) Must be more than scintilla of evidence 
b) Relevant evidence that a reasonable mind might accept as adequate to support a conclusion
c) Must be based on the “whole record” (no cherry picking evidence to support decision)
3) Substantial Evidence Review Analysis
a) Does the agency’s decision involve a formal hearing or must it be supported by substantial evidence (basically, does APA 706(2)(E) above apply)? If no, see if agency’s decision is arbitrary and capricious. If yes, the decision must be supported by substantial evidence. 
b) If the original decision is made by an administrative law judge and affirmed by the agency-head, the decision will likely be supported by "substantial evidence," unless you can show the administrative law judge and agency-head were really cherry-picking and failed to consider the whole record. 
c) But if the decision of administrative law judge is reversed by the agency head, then consider the content of the decision.  If the decision involves credibility, the agency will have to provide a good reason to depart from the administrative judges original findings. (NLRB v. Universal Camera). If the decision falls within the unique expertise of an agency, then the agency's final decision will be upheld so long as its rational. 
4) Agency “presumptions” based on policy, like an assumption that barring union organizing during non-work hours is “unfair” labor practice, and not justified by workplace needs, are supportable:
a) Based on factual findings
b) Draws rational inferences based on those findings
5) NLRB v Universal Camera
a) Summary: allegation of wrongful termination under labor laws. Employer claims insubordination, worker claims retaliation. Trial examiner believes company, NLRB disagrees with trial examiner and believes worker. 
b) Held 
i) Must be substantial evidence supporting decision
ii) Trial examiner’s determination entitled to weight given that it could assess non-verbal cues “lost in print”
iii) Agency still entitled to deference with respect to facts falling within its expertise, but absent better justification, could not ignore credibility determination of trial examiner 
6) Policy considerations in deferring to trial examiners
a) For
i) ALJs may misjudge or misread non-verbal cues
ii) May suffer from bias
iii) May make inconsistent determinations based on factors not captured by record
b) Against
i) Advantages to assessing credibility based on live testimony
ii) Preserves integrity of the adjudication process
iii) Claimants interest in participating in meaningful process
7)  See Big Picture Slide. Overview of class. 

Availability of Judicial Review

1) Analysis of Availability of Judicial Review 
a) Agency action requirement
i) Action or Inaction.
ii) If inaction, did the agency fail to take a discrete action that it was required to take? 
b) Even if agency action, does a statute bar judicial review?
i) Clear statement rule
ii) Read the statute narrowly and the claim broadly
c) Is the agency action “committed to agency discretion?
i) Is there “no law to apply”?
2) “Agency Action” Requirement
a) Courts may compel “agency action” unlawfully “withheld or unreasonably delayed”. Agencies are required to conclude matters presented to them in a reasonable time. 
b) Rule for Withheld: Section 706(1) of the APA only authorizes courts to compel agency action only where the agency has “failed to take a discrete agency action that it is required to take.” (Norton v SUWA) 
i) Discrete = means that the APA does not contemplate courts entering general orders compelling compliance with broad statutory mandates 
ii) Legally required = mean non-discriminatory acts, or those cases when the agency must do something, but without being told “how” to do it
iii) Requires a clear, binding commitment 
c) Norton v Southern Utah Wilderness Alliance
i) Summary: Secretary of the Interior can designate certain areas “wilderness study areas”, and the BLM is to maintain them so as not to impair their suitability for wilderness designation until Congress determines whether the area can be designated as wilderness. The BLM did not prohibit off-road vehicles (ORVs) and roads in the WSAs, and environmental groups claim that the BLM is not maintaining the area according to their non-impairment mandate and voluntarily adopted resource management plan.
ii) Held – no “agency action” to compel BLM
(1) Rule: There is agency action only where an agency failed to take a discrete action that it is required to take. 
(2) The non-impairment mandate is too ambiguous to require the BLM to prohibit ORVs in WSAs, and doing so would inject courts into the agency’s day-to-day decisions 
(3) The land use plan is a set of general priorities, and courts cannot hold agencies to them so rigidly. Doing so would interfere with the agency’s abilities to set its own priorities
d) Rule/Factors for Unreasonable Delay:
i) The time agencies take to make decisions must “follow rule of reason”, which may reflect timetables in statute or legislative history
ii) Delays reasonable in economic regulation are less tolerable when human health and welfare are at stake
iii) Balance the effect of expediting delayed action on other agency priorities 
iv) Account for the nature and extent of the interests prejudiced by delay 
v) No unlawful motive is necessary
e) Policy reasons to limit judicial review of agency action
i) Judicial Interference with Agency Discretion
ii) Avoid Judicial Review of Big Policy Questions
iii) Disincentive for Agencies to Publicize Priorities
iv) Limited Agency Resources
f) Policy reasons to allow for judicial review
i) Ensures that agencies comply with statutory directive
ii) Ensures agencies comply with own regulations
iii) “Justice delayed means justice denied”
3) Statutes that bar Judicial Review
a) Clear Statement Rule: The general rule is that the text, purpose and legislative history of a statute must evince “clear” intent to preclude judicial review.
b) To find that Congress fails the Clear Statement Rule and to allow for the court to review the agency’s decision:
i) Read text, purpose and history of the statute to only bar certain conduct
ii) Read statute narrowly, particularly in Constitutional cases
iii) Read the lawsuit as a procedural or generalized challenge
c) Johnson v Robison
i) Summary: Congress passed a statute (§211) giving the Veterans Affairs exclusive ability to adjudicate veterans benefits, and the legislation forbid courts to review the VA’s final determinations. P was a conscientious objector and did not serve active duty but still sought educational assistance from the VA. VA denied benefits and P sued under 14th A and 5th A. 
ii) Issue: do courts have the ability to review constitutional questions despite §211?
iii) Held – yes
(1) No congressional intent to preclude courts from reviewing constitutional questions
(2) Court reads the text narrowly to bar only an administrator’s interpretation of the statute involving benefits.  Robison is not challenging a decision of the administrator, but instead, Congress’ definition of “active duty”
(3) Also, Court reads the challenge broadly. It’s not to a particular claim for benefits under a particular set of facts, but rather, a general challenge common to a class of people under the Constitution.
d) McNary v Haitian Refugee Center
i) Summary: INA’s “Special Agricultural Worker” (SAW) program required INS to adjust the status of an alien farmworker who met certain requirements. § 210 barred judicial review of individual determinations but did not explicitly bar review of general unconstitutional practices. 
ii) Issue: Does the INA preclude courts from reviewing INS’s determinations when plaintiffs allege a pattern and practice of procedural due process violations?
iii) Held – no
(1) Text, Purpose and History
(a) “Determination respecting an application” is a single act
(b) Congress should assume that Court reluctant to deny review absent clearer statement
(2) Constitutional Conflict 
(a) “Abuse of discretion” standard makes no sense
(b) Judicial review of claimants who must risk deportation to get into Court is tantamount to no review at all
(c) No meaningful review of constitutional claims given the limited factual record
(3) General vs. Individual Claim
(a) Statute only covers a single act 
(b) A “pattern-and-practice” claim without meaningful review
4) Committed to Agency Discretion
a) “No Law to Apply” Standard
i) Overton Parke v Volpe
(1) “Prudent and feasible alternative” was a concrete enough standard to apply, so “no law to apply” didn’t apply  
ii) Webster v Doe
(1) Summary: P worked for the CIA and was fired because the agency thought his homosexuality was a national security threat. The statute said that the director can terminate an employee when he “shall deem such termination necessary or advisable in the interests of the United States”. 
(2) Issue: is the statute so broad that there is no law for courts to apply, thus precluding judicial review?
(3) Held – yes
(a) Termination can be based on what the director “deems” appropriate, so there is no way for courts to review this decision.
(b) But the statute does not preclude judicial review of constitutional claims because a statute must sufficiently show Congress’s intent to do so, which this statute does not. 
(c) There arguably is law to apply here, but the information is so sensitive that the court doesn’t want to try to review it 
(d) Keep in mind separation of powers concerns, national security concerns 


Overview: Kinds of Judicial Review Under Rule 706:
1) First, is judicial review even available?
a) The Requirement of Agency Action
b) Preclusion by Statute or by “Discretion.”
2) Constitutional Objections (Parts I and II of the entire course)
a) Delegation, Appointment and Removal, Article III Concerns, Due Process
b) Separation of Powers 
3) Procedural Problems under the APA (Part II of the entire course)
a) Formal Rulemaking and Adjudication (Does Statute Require Formal Hearing, Ex Parte Communication, Bias) 
b) Informal Rulemaking and Adjudication (Informal Adj. Satisfied?, Notice & Comment Satisfied?, Exception to Notice and Comment Apply?)
4) Determinations of policy, including policy changes, reviewed under “arbitrary and capriciousness” standard.  That is, policy choices may be upheld so long as they are supported by a “reasoned analysis.” State Farm.
a) Considered what Congress intended.
b) Considered important factors.
c) Made plausible conclusions based upon evidence
5) Determinations interpreting law reviewed for Mead/Chevron deference.
a) Congress delegated power to issue rules with force of law, and agency did so
b) If so, a permissible construction of an ambiguous statute?
c) If not, a persuasive construction, given expertise, thoroughness, consistency?  
6) Determinations for findings of fact in formal adjudication or formal rulemaking for substantial evidence under Universal Camera.  
a) More than scintilla
b) Account for the whole record
c) Including adequate respect for independent fact finding, while accounting for agency expertise
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