I. DEFAMATION
a. ANALYSIS MUST be done for EACH statement separately
b. Elements
i. Publication
1. Term of art
2. = said it or published it to at least one other person
3. Cases
a. Mims v Metropolitan Life Insurance Co
i. P was discharged about 32 years of employment – he suspected reason was not wanting to contribute $1 to campaign senator, Ds president replied at length by letter denying that P’s discharge was in any way due to refusal to contribute
ii. President dictated the letter to his secretary and it was sent to the senator – dictation = publication?
iii. Publication in the ordinary course of business cannot constitute publication
b. Zeran v AOL
i. Emerged from concern of internet service providers being considered publishers – don’t want them to be responsible for everything put in forums on internet
ii. NO liability if – information content provider, interactive computer service
iii. Original speaker continues to be liable
iv. This is an internet specific immunity
ii. False statement of fact [2 parts]
1. False
2. AND Provable as true or false
3. = must be a false AND be provable as false
4. Cases
a. Bryson v New America
i. 17 magazine article claimed that P was a slut and loose w boys, had her name, high school, manner in which she dresses, what she looks like
ii. provable as true or false?
1. Dependent on context
a. Statement she was a slut was coupled with statement that she showed up to a bonfire with two shady guys
2. Innocent construction rule
a. Other commonly recognized meanings? Culture, time period
b. Vogel v. Felice
i. P and D were both candidates for local public office, D put P and his wife on a “top 10 dumbasses list”
ii. Provable as true or false?
1. Given the context it is inconceivable that list would be understood as factual
c. San Francisco Bay Guardian – hyperbole and parody is clearly NOT an assertion of fact
iii. Of or concerning the plaintiff
1. Group defamation may prevent a suit – ie “I hate USC students”
2. Have to have a group somewhere between 12 and 20 for each member of the group to be offended to a point to have a defamation claim
3. Neiman Marcus = statement from a book says the some neiman marcus dept models were call girls, the sales girls are good but cheaper and most of the men are fairies – ct held that 392 sales women was too large BUT 15 males was no too large
4. # in the group is considered even if only a couple within the group file suit
iv. Tending to harm the reputation of the plaintiff
1. = diminish someone’s standing in the community
2. undermine ability to function in some way
v. SLANDER – P has to prove special damages
1. UNLESS per se category
a. Accusation of serious criminal offense
b. Loathsome, communicable disease
c. Lack of integrity in employment
d. Lack of ability in trade profession or business
e. False accusations of fornication and adultery
2. Standifer v. Val Gene Management
a. Maliciously spoke and published to several ppl slanderous words – constant trouble maker, not a fit tenant
b. Incurred actual damages – moving expense, telephone, automobile, additional rent
c. Special damages = does NOT refer to diminishment of reputation = actual damages that you can directly link to the defamation, monetary value
c. TYPES
i. Libel
1. Written [old def]
2. Semi permanent OR permanent representations
3. EX: things written on bathroom wall
ii. Slander
1. Oral [old def]
2. Temporary or illusive
3. More conversational
4. REQUIRES proof of special damages [unless def per se]
d. DEFENSES
i. Non Constitutional privileges [aka CL defenses]
1. Consent
2. Truth
3. Absolute privileges
a. Legislative privilege 
i. Legislators speaking in legislative chambers while acting in sphere of duties
ii. Ie Congress on floor
b. High government officials
i. High government officers in relation to matters within the ambit of their positions speaking about official business
ii. NOT a location privilege – can be anywhere as long as in performance of the job
iii. Matteo – applies to all officers of the US
c. Court proceeding privilege
i. Judges, lawyers, witnesses and other participants in judicial proceedings BUT careful
1. Lawyer can write in complaint that joe is a liar but CANNOT say it in a subsequent news conference Zimmerman
d. Arresting officers or admins who file reports 
i. In connection w their official duties
e. Marriage privilege
i. Can defame another to your spouse
4. Qualified privileges
a. To invoke, D MUST have acted in good faith but can be defeated = abuse of the privilege
i. CL = ill will or hate, spite
ii. Sullivan = constitutional actual malice = statement is uttered where the speaker knows was false or spoken with reckless disregard of whether it was 
b. Common interest privilege
i. Liberman v Gelstein – landlord brought a slander action against his tenant – tenant claims that landlord bought off a cop
1. A communication made by one person to another upon a subject in which both have an interest
2. Between 2 tenants – both have an interest in their landlord
3. Knowing eachother is not enough need some type of contextual interest
c. Fair comment privilege
i. Critics
ii. Ex: yelp, business reviews
d. Fair report privilege
i. Restatement
ii. Medico v Time – time magazine published a story claiming that a congressman was part of the mob – wrote that leader of the company is a “capo” in the crime family
1. Story based on summary of FBI documents 
2. Privilege to cover, explain and report on things that are taking place officially on public record
3. RATIONALE: 1. Agency theory – reporter is agent for public 2. Public supervision – public inspection and scrutiny 3. Publics interest in learning of important matters – examination of the affairs of elected officials, public importance to reports on investigations of organized crime
ii. Constitutional privileges
1. Status of plaintiff?
a. Public official
i. Sullivan
ii. Statement uttered with actual malice, false statement of fact, published, reputational harm
iii. Statement is of or concerning the ind, not just the department
iv. Statement made in actual malice
v. WHO is a public official?
1. Police officers
2. Candidates for office
3. Public school teachers
4. Social workers
5. High level persons or has substantial control over governmental affairs 
b. Public figure
i. Falwell
ii. State uttered with actual malice
iii. 3 types
1. general public figures
a. notorious in society
b. known in general – ie oprah jack Nicholson, jerry falwell
c. coach of state university
d. general of a war who is no longer a public official
2. limited public figures
a. person who has inserted themselves into a public debate about some issue
b. ie president of heal the bay speaking about the environment, president of exon
3. involuntary public figures
a. someone who didn’t want to be in the public light but because they happened to be there when some major event took place, might be involved
c. Private figure
i. Special rule for damages
ii. Gertz – P reputable attny represented a family in civil litigation against a police officer who killed their son – D published a monthly outlet meant to discredit local law enforcement agencies – managing editor made no effort to verify or substantiate their charges
1. Punitive damages requires a showing of knowledge of falsity or reckless disregard for the truth
2. NOTE: this case involved a matter of public concern – may not be true for not matter of public concern
iii. Firestone – palm beach socialite obtained a divorce – ct said not a public figure – divorce is not the sort of public controversy
2. Opinion?
a. Milkovich – article in OH newspaper implying the P a local highschool wrestling coach lied under oath about an incident involving his teams
i. NO constitutional privilege for opinion
ii.  = up to lower cts to decide how to treat it
1. lower cts can decide to treat such an opinion as absolutely protected but are not reqd to
II. PRIVACY TORTS
a. Publicity placing person in false light
i. Like defamation BUT reqs proof of falsity BUT don’t need to show reputation damage
ii. ELEMENTS
1. Publicity
a. Many = more than a couple
b. Dozen, 2 dozen minimum
2. Placing another in false light
a. Looking at the generality/the context – not based on a single statement [unlike defamation]
b. Ie posting a naked picture of a church going woman
3. Highly offensive
a. To the RP
4. Actual malice
a. = actor knows or recklessly disregards
i. falsity of the publicized matter AND
ii. the false light in which the other would be placed
iii. CASES
1. Cantrell v Forest City Publishing Co
a. 1st amendment implications of false light
b. P and children lost husband/father when a bridge collapsed – covered the story and then there was follow up feature – feature contained huge inaccuracies and false statements – over exaggerated her suffering and financial situation
c. Actual malice – satisfied – calculated falsehoods – issue not saying that they were poor but how it was portrayed, wont talk to anyone, filthy clothes
d. NOTE: could not win on def because nothing said was actually false
2. Times v Hill – similar false light action – material and substantial falsification was the test for recovered – recovered compensatory damages – punitive damages Sullivan standard
3. CONTEXTUAL FALSE LIGHT
a. Braun v Flynt – hard core porn mag, - young woman was picture feeding a pig underwater w a bottle – ct found false light satisfied where portrayal is in overall context of sexual exploitation and disparagement of women – jury could find that the ordinary person would form an unfavorable opinion about girl – falsehood = juxtaposition of the picture not the photograph itself
b. airplane pilot was piloting a small plane and fell out of the plane, national enquirer published and he tried to say that merely being associated with the newspaper would be highly objectionable – court said merely being in that magazine itself is not justification for a false light claim
iv. VS DEFAMATION
1. Defamation – prove specific false statement harms rep AND publication VS False light: prove falsity in overall portrayal and publicity
b. Publicity given to private life
i. Exposed a private event/fact
ii. Publicity reqs
iii. ELEMENTS
1. Publicity
2. Private life of another
3. Highly offensive to RP
a. = more than just the slings and arrows of daily life
4. not of legitimate concern to public [newsworthy]
a. ISSUE: who decides what is newsworthy?
b. Sipple – thwarted a gunman saving lives and was thrust into public eye – sexual orientation because publicized in paper, his family did not know he was gay – ct said , sexual orientation WAS NOT  private because it was known by hundreds of ppl in a variety of cities 
i. Article prompted by legit newsworthy considerations – attempted to dispel misconception that gays were timid or weak
ii. There can be no privacy w respect to a matter that is public or previously a part of the public domain
iv. DEFENSE – 1st Amendment
1. BJF v Florida Star – name of a rape victim was accidentally  placed where the press could lawfully see it – statute that said cant publish rape victims names – journalist saw and publicist – no claim – didn’t do anything illegal
2. Casen – Susana Casen tells the world about her relationship w a man she lived with for a number of years – talks in great detail about their sexual relationship – he objects
a. Claim? interest in telling her own story
b. Highly offensive? Woman describing her sexual escapades
c. Ct said – sufficient nexus between these private matters and the issue of public concern – the outcome of intimate relationships and how ppl negotiate these complexities AND casen has an interest in telling what happened to her even if it is in contrast with his privacy
3. Jessica Cutler – maintained an anonymous website in DC where she served on the hill as a staffer, had a number of sexual relationships with men who also worked on the hill, identified them w their initials – very explicit
a. Claim? could say newsworthy because its ongoing on the hill, government, is there really publicity – used initials
b. Highly offensive? Woman describing her sexual escapades
4. Daily Times Democrat v Graham
a. woman in 1964, in AL w her kids at a state fair w a funhouse but when you came out of the funhouse was a grid w heavy winds – she walks out and the wind catches her skirt and blows it over her head – a photographer snaps her picture and puts in paper, shows her undergarments
b. sues for publicity of private affairs
c. AL SC holds she has a cause of action
d. didn’t know this was going to happen  - ct said would be embarrassing for a person of ordinary sensitivity
e. what is private? Her undergarments
f. was it captured in the public space? Its involuntary but anyone who was there was free to observe it
5. Gil v Hurst – couple in a market is snuggling, photographers comes along and takes their picture – publishes and they sue – ct said did it in public and therefore ok
6. McNamara – soccer player running down field, exposed himself accidentally, photographer snapped a photo and published – ct says no violation 
a. Distinguishable from Graham? 
7. Neff v Time – zip yo pants dude! Went to a steelers game and had his fly down – relied on Graham and object to this photograph being publicized – holding – no violation because taking place in a public space – courts don’t want to be involved with establishing “good taste” for the press or the public
v. CASES
1. Haynes v Alfred Knopf – book about migration of blacks from south to the north – book portrays husband as bad – drunk, took money from kids for shoes to buy a car, cheated, left children alone
a. No claim - Most of info was true – in general specific events described were the kinds of things that happened
b. DOES NOT REQ PROOF OF FALSITY [unlike def]
2. Melvin v Reid – P was a prostitute who had been prosecuted and acquitted of murder – married for 7 years had life together and lived a respectable life but a movie was made w similar factual circumstances – claim for privacy [CAREFUL: NOT GOOD LAW ANYMORE]
3. Sidis – child prodigy who was a math wiz and over a pd of several years, the press built him up, but he flamed out and became a recluse – 20 years wanted to do a story about where he was now – no claim – no intimate details of his life had been revealed AND this was newsworthy – person of great notoriety at one time
4. Cox v Cohn – true matters were published against state statutes – rape victims by statute were not to be reported – name of vic found in a public doc and published that info – no claim, public doc = daily mail rule  if a newspaper lawfully obtains truthful information about a matter of public significance then state officials may not constitutionally punish publication of the information, absent a need to further a state interest of the highest order.”
c. Intrusion upon seclusion
i. Snooping into private life, publicity is NOT reqd
ii. ELEMENTS
1. Intentional
2. Intrusion
a. Can be physical or not
b. Ie snooping into email, looking through someone’s desk
3. Solitude, seclusion of private affairs
a. Can intrude on solitude by following them into the woods
b. = crossing some physical or metaphorical space
c. private affairs – books, records, financial matters, med records, relationships with other ppl
4. Highly offensive to RP
iii. CASES
1. Nader v General Motors – book being written  
a. conducted a series of interview w acquaintances – anything they said is that which was revealed to them = no claim
b. questioning political social racial and religious views  under surveillance
c. caused him to b accosted by girls – no claim – he can say no – ppl “accost” each other all of the time – think in bar
d. made threatening harassing and obnoxious telephone calls – no claim – merely calling someone is NOT an invasion of privacy
e. tapped his telephone and eavesdropped – CLAIM – by mechanical means = intrusion – must show phone was tapped
f. conducted a continuing and harassing investigation – mere observation in public = no claim 
2. Shulman v Group W Productions  - accident where mother and son were injured and airlifted
a. Filmed at scene in ditch AND in helicopter
b. Accident = not private space
c. Helicopter = private space
d. Micing the nurse? Entitled to privacy, enhanced to hear things being said, also expectation of privacy w med treatment
3. PUBLICITY  Bartnicki v Vopper – dissemination of illegally intercepted cell conversation – disseminator ≠ wiretapper
a. D had nothing ot do w the interception – didn’t violate and law because played NO ROLE in interception
b. Tapes were lawfully obtained
c. Content is of public interest
d. = no publicity claim
iv. PUBLIC 
1. macnamara – soccer player who showed his privates while running fown field
2. Duran – Columbian judge who used her real name while shopping
3. republication of private facts
4. phone calls in middle of night
5.  following into bank
v. PRIVATE
1. graham – skirt blowing up [may not still be constitutional – public space – didn’t do anything illegal]
2. times mirror – someone saw murder and name was published [also prob not going to be decided same way]
3. YG – someone in hospital has invitro – publishing that info is private
4. kubach – he disclosed hiv status to several ppl and someone else disclosed it further – private, not a matter of public concern
5. virgil – well known body surfer
vi. Publicity vs intrusion
1. Both involve making distinction between public and private
a. Solitude, seclusion, private affairs VS private life
2. Both req highly offensive
3. Intrusion reqs intrusion and publicity reqs publicity

	IntrusionTort
	Public disclosure  Tort

	
•Intentional
	

	
•Intrusion
	
•Publicity

	•Solitude/seclusion/private     affairs of another
	•Private life of another

	•Highly offensive to RP
	•Highly offensive to RP

	
	
•Not of legitimate concern to public (newsworthy)




d. Appropriation of name or likeness
i. Related: right of publicity
ii. 2 interests at issue – privacy and property
iii. ELEMENTS
1. Appropriates
a. Using unwanted unpermitted use or an ordinary uncelebrated person
b. EX: old case – cereal manufacturer put picture of a woman on box – invasion of her privacy and property interest
2. Own use or benefit
a. Taking something for the use of oneself
b. Economic way
3. Name or likeness
a. Includes voice
4. LIMITATIONS
a. Newsworthy exception
b. Economic motive – claim reqs COMMERICIAL use
c. First amendment
iv. CASES
1. Cardtoons v MLB – parody baseball card – making fun of recognizable players – similar names, recognizable caricatures, team colors, commentary
a. Cards ARE merchandise – selling for profit
b. NOTE: if this very thing had been in newspaper, entire case would have been different – newsworthy
c. First amend limitation – speech that informs and entertains is protected – protects more than just news = all kinds of expression
i. This type of commentary is important, cards are no less protected because reporting info in a comical way
2. White v. Samsung - The defendant Samsung attempted to parody various cultural icons in a series of advertisements by imagining them alongside Samsung products in the 21st Century. Vanna White = parody depicted a robot, dressed to resemble White in appearance, and posed next to a Wheel of Fortune game show set. The caption accompanying the ad read: "Longest-running game show. 2012 A.D." Court held that because the advertisement evoked awareness of White, the advertisers appropriated her “identity,” and White therefore made out a colorable claim of a violation of her “right of publicity.” 
a. DiSSENT [kasinski]: The First Amendment isn't just about religion or politics--it's also about protecting the free development of our national culture. Parody, humor, irreverence are all vital components of the marketplace of ideas. The last thing we need, the last thing the First Amendment will tolerate, is a law that lets public figures keep people from mocking them, or from "evok[ing]" their images in the mind of the public…. Millions of people toil in the shadow of the law we make, and much of their livelihood is made possible by the existence of intellectual property rights. But much of their livelihood--and much of the vibrancy of our culture--also depends on the existence of other intangible rights: The right to draw ideas from a rich and varied public domain, and the right to mock, for profit as well as fun, the cultural icons of our time. 
v.  Carson v. Here’s Johnny Portable Toilets, Inc.,  - the well-known nighttime television show host, Johnny Carson, was introduced each evening by his sidekick, Ed McMahon, with the drawn-out words, “Heeere’s Johnny!” Carson sued the maker of portable toilets who had chosen the phrase—along with a second, “the World’s Foremost Commodian,”—because ‘it was a good play on a phrase.” Over one dissent, the court held that Carson’s “identity” had been unfairly exploited by the toilet maker 
1. used for an economic purpose, attached to a product, even though it had somewhat of a parody
vi.  CANT use appropriation for “pictures” you don’t like – ie picture of you looking large at the beach
e. Breach of Confidence
i. Accepted in about 1/2 the states
ii. Frequently statutory based
iii. ELEMENTS
1. D owed P a duty of confidentiality
a. = have to establish an affirmative duty
2. D learned of info of a confidential nature
3. Info was communicated to the D in confidence AND
4. D disclosed the info to the detriment of P
iv. CASES
1. McCormick v England – physician disclosed info about wife’s emotional health during a divorce proceeding – doc for mother, father and kids – custody was subject of divorce action
a. Privileged to break the confidence to protect the kids
2. CA mandatory abuse reporting laws
III. ECONOMIC TORTS
a. Inducing Breach of Contract
i. SITUATION: A has contract with B, B breaches and does business with C instead – A sues B for Breach, why do we need a tort allowing A to sue C for “interference”
ii. Rationales: alternative remedy, discourages competition, moral reasons
iii. Criticisms: sometimes breaches are better = efficient breach
iv. ELEMENTS
1. Valid K existed between P and a 3rd party
2. D knew of the existence of this K
3. Without justification D intentionally engaged in acts or conduct inducing the 3rd party to breach K with P
a. Sufficient justifications
i. Protecting your own K
1. A has K w B for gas for X quantity and A also has same K w C – potentially conflicting if shortage = can work to get your supply first
ii. Enforcement of K is against morals or health or safety
1. Eg persuading boxer to an unregulated match not to fight, don’t do a nake play
iii. Labor strikes to induce customers not to shop or others not to deal or other workers not to labor
iv. Advertising lower prices without deliberate effort to cause person A to abandon a K w person B
4. D intended to induce a breach
5. K was in fact breached
6. Caused damage
v. CASES
1. Historical – Lumley – opera singer contracted w Lumley to sing but she refused to perform because she got another better deal 
2. Imperial Ice Company – supplier sold ice to seller at a good price to get him to continue selling in buyers territory – can sue  because protecting the original contract - a person is not justified in inducing a breach of contract simply because he is in competition with one of the parties to the contract and seeks to further his own economic advantage at the expense of the other
b. Intentional interference with prospective economic advantage
i. = no contract exists yet
ii. ELEMENTS
1. An economic relationship between P and another containing a probable future economic benefit or advantage to P
2. D knows of the existence of the relationship
a. Relationship = probable future economic benefit
3. D intentionally engaged in wrongful acts of conduct designed to interfere or disrupt the relationship
a. NOTE: negligent interference is NOT sufficient
b. Wrongful acts?
i. Outside the realm of legitimate business transactions
ii. Wrongfulness may lie in the method used or by virtue of an improper motive
4. Actual disruption AND
5. Damage to the P as a result of Ds acts
iii. NOTE: elements facially are very broad – standing in a store telling a friend not to buy something or offering to sell a book for $20 instead of paying $200 might qualify, laissez faire economics is prima facie illegal
iv. CASES
1. Della Penna – Toyota wanted to introduce lexus into US before Japan to keep prices high, sells lexuses to dealers in US and want to prevent dealers from re-exporting back to japan – provision in K saying no resale to Japan – P is buying from dealers 
a. What’s wrongful? 
i. Acts or conduct have to be proven to be wrongful beyond the mere fact of interferences
ii. Top Service – wrongful =	
1. Illegal – fraud, threats
2. Independently tortious
a. Have to show underlying tort that itself interfered w the relationship - ie competing store – arrange for gang member to throw rocks in their windows every night 
iii. Outside the realm of a legit business transaction
iv. Wrongfulness may lie in the method used or by virtue of an improper motive
v. Wrongful is a req to some degree in most jxs
2. DP-Tek – Venture send out request for proposal for 3 things: software, hardware & in-store processor; Venture awards P the hardware & NCR the in-store processor; AT&T acquires NCR
a. P sues for interference w/ prospective economic advantage even though there is a contract
i. Contract was called the Master Agreement
1. It didn’t commit Venture to buy the software
2. It said “if” Venture buys, it will be governed by this contract
3. Had a confidentiality provision
a. Venture allowed D to inspect & research P’s hardware while Venture was still negotiating
i. D now has useful info about P’s product
ii. P needs the basic operating code for the in store processor, but D refused to give it to P; instead D continues to negotiate w/ Venture to get the hardware contract for itself
1. After D examined P’s hardware & refused to give P the code, it had a big meeting with all the parties where it verbally trashed P’s hardware
a. P loses out entirely; D ends up w/ the hardware contract
b. Prima facie case for prospective economic advantage
i. P had economic relationship w/ Venture (corp awarding contract)
1. P was told it had the contract – had master agreement
ii. D knew about P’s contract
iii. D intentionally engaged in conduct designed to interfere w/ relationship
1. D said P’s hardware wasn’t good
2. D kept competing to try to get the contract for itself
3. Issue: was this wrongful?
a. Competition = inevitable ppl are going to say bad things  allowed to engage in puffing 
iv. Actual disruption
1. P loses the contract
v. Damage to P
1. P loses money from the contract
c. Litigation rests on what “wrongful” means as part of the competition privilege; was D’s intentional behavior wrongful?
i. Wrongful competition: doing anything independently unlawful	
1. Court holds the D did nothing wrongful
a. Venture breached the confidentiality provision, not D
i. D never agreed to the confidentiality provision
ii. Court held this was legitimate on the D’s part
b. D’s refusal to give P the code for the processor to enable P to do its work is fine
i. Court holds D doesn’t have to give P the code because if you’re in competition w/ a party you don’t have to give them anything
ii. If Venture demanded that D give the code then D might have to, but D doesn’t have to give it up just because P needed it & demanded it
c. Misrepresentations during the meeting
i. Court found these weren’t deliberate, they were only negligent which isn’t sufficient
d. Court holds D can continue to offer lower prices despite the existence of the master contract because the contract didn’t provide for anything specific
v. NOTE: hard to distinguish between IWPEA and legitimate competition
IV. FRAUD/MISREP
a. Misappropriation:
i. Unfair Competition
1. KITCHEN SINK TORT
2. ELEMENTS
a. Unfair
b. Competition
3. Activities considered to = unfair competition
a. False advertising
b. Bait and switch selling tactics
c. Unauthorized substitution of 1 brand of goods for another
d. Breach of a restriction covenant
e. False representation of products or services
4. Fundamental Tensions
a. Protecting property like interests VS ensuring vigorous competition
i. Capitalism reqs both of these
ii. They are in conflict because every time a court protects someone’s interest it necessarily impinges on someone’s idea of competition
1. EX: we think theft is bad, but it could be seen as vicious competition
b. we regulate the economy through litigation
i. torts focus on protecting property or regulating bad behavior – or sometimes both
ii. focusing on competition – trying ot regulate bad competition vs focusing on protection – security, stability, ongoing enterprises
5. property interest or behavioral interest?
a. property? Rt to exclude others and ALL kinds of interferences – when McDonalds started they were the firs to create idea of fast food – competitor chains 
b. behavior? Defining specific bad behaviors
6. CASES
a. International News Service (INS) v. Associated Press (AP)
i. AP & INS are competitors in news-gathering business
ii. INS is looking at AP’s bulletins & early copies of their stories & is then publishing it as their own w/o attributing it to the AP; AP seeks a preliminary injunction
iii. What interest is AP trying to protect?
1. AP claims it has a business interest that it wants to call a property interest
2. P isn’t trying to protect its methods of gathering news; it wants to be first w/ distribution because people pay money to get news first
a. AP is trying to restrict INS from repeating its info
b. Not really protecting a thing
c. From D’s pt of view it si like information posted on the wall for all to see
iv. Injunctions are equitable remedies
1. To get an injunction, P must show the common law remedy is inadequate
2. Equity courts only deal w/ property so AP must have a property interest
a. SC must find a property interest in the news
i. If it’s property, it’s enforceable against the world
ii. Further dissemination can be restricted
b. Problem: AP has willingly distributed the news widely
3. SC won’t call it property because it isn’t enforced against everyone; P is only asking that INS not redisseminate it
a. It’s quasi-property because it’s only being restricted against 1 party
i. Analytically it’s problematic because it’s info that everyone but INS is permitted to trade on; if INS wasn’t making money from it INS could use it too
ii. Value to seller and to INS
b. Court holds that P’s interest in the news it gathered was worthy of protection
v. Court concluded that D’s strategy amounted to unfair competition because it involved misappropriation; it affirmed the injunction that restrained D from using P’s news until its commercial value as news had passed away
1. Court emphasized the competitive relationship between AP & INS
vi. Court doesn’t take a rule & apply elements; instead it makes a policy judgment that what INS did wasn’t tolerable in a capitalist society
vii. Holmes’ Concurrence: as long as INS says it’s AP work it would be ok
viii. Brandeis Dissent
1. The only basis for which the SC finds a quasi-property interest is that the info is valuable
a. But the fact that info is valuable doesn’t make it property
i. It’s property only if someone is ready to protect it as property
ix. INS case is problematic
1. INS creates a big conflict between quasi-property rights & competition
a. Subsequent decisions have limited INS to its own facts
b. Rest. 3rd of Unfair Competition
i. INS’s behavior deprived AP of its time advantage so AP couldn’t profit at all
ii. It was the exclusive appropriation of its entire use value = this is the only principle for which INS can stand for (INS has limited reach)
iii. Has been narrowed in its holding – really an illustration of the problem of unfair competition
2. Cheney Brothers
a. Manufacturers put out a bunch of designs to see what would be popular; they didn’t trademark or patent any of the designs
b. Competitor took few of the designs, redid them & profited from them
c. Court refused to protect pattern because if the manufacturer wanted to protect the designs he would have patented or trademarked them
i. Court read INS narrowly saying the SC couldn’t have meant to create a sort of common-law patent or copyright for reasons of justice
3. SC expressed concern that state law of unfair competition might permit an end run around federal patent law
4. INS granted AP rights it couldn’t obtain under copyright, trademark, or other intellectual property statutes
a. Today, many regulatory issues that used to be considered unfair competition are dealt w/ through state & federal statutes involving patents, copyright, trademarks & trade secrets
i. However, INS hasn’t be overruled & periodically a court invokes it, usually addressing whether some misappropriation has occurred
ii. Crux of such claims asks the court to shield an economic actor from some form of interference
5. INS is a current issue again due to the prevalence of blogs
a. It’s back to advise media moguls how to protect news that is displayed to the world
x. Approach as competition and ASK whether what they did was unfair. If INS we true in the was it was stated no competition would be possible – explanation - limited to its facts
ii. Misappropriation of trade secrets 
1. The idea of trade secrets developed to help companies keep business practices confidential
2. Federal patent law doesn’t preempt state trade secret law
a. Trade secret law continues to function as a common law regime in the shadows of intellectual property statutes
3. ELEMENTS
a. That a trade secret existed in which P had ownership rights when D committed the acts complained of by P
i. P must establish there was a trade secret (big issue in these cases)
1. It must be info that is protectable
a. It isn’t enough for P to say he has a secret
2. P must show it affirmatively took many reasonable steps to protect the info from disclosure
a. If P does certain things, it can remain a trade secret even if other people learn about the secret
b. Ex: segment jobs so only 1 person knows how to make each part & only 1 person knows all the info; force people to sign contracts of confidentiality
ii. A trade secret can be almost anything
1. Anything that could be captured & privatized
2. Includes business practices, organizational behavior, Coke recipe, customer list, way a beauty shop curls hair, process
3. Anything associated with business  KEY = kept a secret AND takes steps
iii. It isn’t a trade secret if
1. You don’t take steps to protect it
2. Lots of people know about it (you tell a bunch of people)
3. Happens in a public space
b. That D acquired the trade secret
i. Through improper means,
1. NOT improper 
a. Reverse engineering
2. Improper
a. Trespassing
b. Unlawful
c. tortious
ii. Through P’s disclosure of the trade secret to D in a confidential relationship, OR
1. Confidential relationship is usual secured through a contractual relationship
iii. Under other circumstances in which D owed a duty not to use or disclose the trade secret [big exception]
1. [D did something bad to get the info]
c. That D used or disclosed the trade secret w/o P’s permission
d. Either
i. P suffered harm as a direct & proximate result of D’s use or disclosure of P’s trade secret OR
ii. D gained from such use or disclosure
iii. [restitutionary damages]
e. can get either from something you lost or what D gained
4. NOTE: If something is a trade secret you can reverse engineer it = disadvantage
a. Take apart something that isn’t patented, figure out how to manufacture the parts, & you can put it back together
b. If it’s patented, you can’t do this
c. Disadvantages of patents: it’s only for limited time & you have to disclose its secrets
i. This is why the Coke formula isn’t patented; it’s a trade secret so you can try to reverse engineer it
5. CASES: Rockwell Graphic Systems v. DEV Industries
a. Rockwell manufactured printing presses – needs specific details about each part 
b. 2 Rockwell employees went to work for competitor DEV; DEV had piece part drawings from Rockwell
c. DEV claimed they had the drawings because they had purchased them or gotten them from customers, but they couldn’t prove it; it looked like the 2 employees took the drawings with them to DEV
d. Piece part drawings weren’t copyrighted or patented
i. Not patented since there might not be originality for pieces
ii. It may only be possible for it to be a trade secret
1. Downside: reverse engineering could be costly, but they have drawings that tell him how to do it
e. Issue: did Rockwell do enough to protect the info contained in the drawings?
i. Rockwell keeps the original in a value that only 200 employees have access to; employees must check out the original so they can make copies; they are supposed to destroy copies when they are finished, but this isn’t enforced
1. Employees also have confidentiality agreements
ii. Rockwell gives the trade secret to vendors & ask for it to be returned
1. There is a confidentiality agreement but copies were typically not returned & it wasn’t enforced
2. Rockwell argues these were vendors they used all the time, perhaps the vendors could figure out how to make the parts cheaper or quicker
a. D should investigate what vendors actually did
i. Perhaps P should have had the vendors put drawings in a vault, ask for them back, or restrict access
iii. There are copies of the drawings both inside & outside the firm but originals are kept on lock down
1. Allegation that there wasn’t sufficient control
f. If it’s a trade secret it has to be on a need to know basis for the period of time that you need it
i. The more the owner of a trade secret spends on preventing the secret from leaking out, the more he demonstrates the secret has real value deserving of legal protection, that he was really hurt by its misappropriation, and that there really was a misappropriation
1. However, the more he spends, the higher his costs
a. Perfect security is not optimum security
i. Ex: the more Rockwell restricts access to its drawings, the harder it is for employees & vendors to work
g. Court held this was a close call, but that it wasn’t grounds for summary judgment for D
i. It’s a question of reasonableness & in only extreme cases can determining whether something is a reasonable precaution be decided on summary judgment
1. Whether something is reasonable depends on balancing the costs & benefits & these vary from case to case
2. Court held that Rockwell took some physical and contractual precautions to maintain the confidentiality of the drawings, but it obviously could have taken more precautions
a. Question is whether the additional benefit in security would have exceeded that cost
ii. It doesn’t mean that this was sufficient, & it probably wasn’t sufficient
h. This case shows the conflict between protecting the competitive marketplace & protecting people’s interests in trade secrets
2. Nature of the property interest in trade secrets is very limited (protection given to trade secrets is extremely limited)
a. Trade secret law protects only against certain types of acquisition
i. If D reverse-engineered the parts, it wouldn’t have interfered w/ trade secret
1. Legal system encourages D’s to acquire the design info in ways that are not independently tortious
3. 2 contradictory interests
a. P’s interest in security w/o competition
b. D’s interest in gaining every advantage in a competitive marketplace
i. Privilege to compete w/ others includes a privilege to adopt their business methods, ideas, or processes of manufacture or else the first person in a field w/ a new idea would have a monopoly which would prevent competition
b. Injurious Falsehood [= product defamation]
i. In general = disparagement of P’s property, products, business or services which affects their marketability
1. Defamation applies to an individuals reputation while this applies to products, services or businesses
ii. ELEMENTS
1. False statements
a. About P property, products or business
b. Have to name the product
c. Provable as true or false AND
d. Proven to be false
2. Injury
3. Publication
4. Of and concerning
a. EX: derogatory comments about the Ps business in general
5. Special damages
a. Injury to pecuniary interests
b. Actual economic loss has occurred or will occur as a result
6. Malice
a. Acted either maliciously w the specific intent to cause injury EITHER
i. Intent to cause harm
ii. Recklessness or knowledge of the falsity OR
iii. Spite or will
b. Malice isn’t hard to satisfy
iii. NOTE: keep in mind 1st amendment concerns
iv. CASES: Testing Systems v Magnaflux
1. Complaint alleges that D’s agents circulated written & oral statements disparaging P’s product to P’s current and prospective customers
a. Said stuff is no good and the government is throwing them out
2. D argues it made an unfavorable comparison of P’s product w/ its own
a. Statement of an unfavorable comparison of products, or which puffs or exaggerates quality of one’s own product isn’t ordinarily actionable
i. Puffing: competitors are privileged to exaggerate the merits of their own goods or to offer comparative statements about products in the market (“my product is better than his product”)
ii. However, it doesn’t follow that every trade disparagement is protectable under the guise of unfavorable comparison
1. Conduct cant fall below minimum standard of fair dealing
a. If a competitor pursues an unethical practice, his rival shouldn’t be forced to choose between adopting the same unethical practice or losing his trade
b. Public has an interest in learning the relative merits of products
c. There is a difference between saying one’s product is in general better than another’s & asserting that such other is only 40% as effective as one’s own
i. The first merely expresses an opinion
ii. 2nd is an assertion of fact that implies the party making the statement has the substantive facts necessary to make it
1. This isn’t the sort of comparison that courts will protect
3. Can exaggerate
4. Can use general words of comparison
5. Can compare your product to another
v. Controversial tort because of its 1st Amendment implications
1. Shouldn’t people be able to talk about products and express concern w/o being sued?
2. Dickes v. Fenne
a. This recognizes the possibility of the tort of product disparagement, although the court rejects it
i. Tort of product disparagement protects a good’s reputation in market
3. Auvil v. CBS
a. Market for Washington apples plummeted after 60 Minutes said a bad chemical was applied to the apples
b. Suit was dismissed for failure to prove falsity
4. Texas Beef Group v. Winfrey
a. D’s alleged Oprah falsely stated that US beef was unsafe because mad cow disease was found in Great Britain
b. Oprah won, but it went to a jury and she had to testify & defend herself
5. Slander of Title. One of the earliest recognitions of injury to trade concerned a writ known as slander of title, or the casting of doubt upon a rightful owner’s title to goods or other property. In Horning v. Hardy, 36 Md.App. 419, 373 A.2d 1273 (Ct.App. 1977), for example, the Hardy’s filed suit claiming ownership of property the Hornings were developing. The suit disrupted a sale, and the Hornings counterclaimed for slander of title and interference with contractual relations. In order to establish slander of title, the plaintiff is required to show intentional false statements. The privileges applicable to defamation law also apply to slander of title. In Horning, the court found that the Hardy’s had a reasonable basis for their claim, and thus denied relief. 
a. At a time when title was difficult to establish the action could be directed at interlopers who claimed ownership, or against competitors who cast doubt on the provenance of goods in order to drive custom to themselves. Today the action can be brought to clear title to any form of saleable property—including remainders, mortgages, fee interests, leases, trademarks, or copyright. 
6. [related tort] Product Disparagement. An action resting uneasily at the border between defamation and “unfair competition” is the much-criticized tort of product disparagement. Unlike defamation, which protects an individual’s reputation, the disparagement tort protects the “reputation” of a good in the market. An early case raising the issue (but denying recovery because plaintiff did not allege special damages) was Dickes v. Fenne, March N.R. 59, 82 Eng.Rep. 411 (1639), where the “Defendant having communication with some of the Customers of the Plaintiff, who was a Brewer, said, That he would give a peck of malt to his mare and she should pisse as good beare as Dicks doth brew”
7. Product Disparagement and Freedom of Speech. One of the reasons why product disparagement has suffered much criticism is that the tort runs up against considerations of free expression. In Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485 (1984), the Bose corporation contended that an unfavorable review of Bose’s 901 speakers disparaged its product. And in Auvil v. CBS “60 Minutes,” 800 F.Supp. 928 (E.D.Wash.1992), Washington apple growers sued contending that a controversial report about the application of the chemical alar to apples damaged apple sales. The “60 Minutes” report claimed that “[t]he most potent cancer-causing agent in our food supply is a substance sprayed on apples to keep them on the trees longer and make them look better.” After apple sales plummeted, growers brought suit under common law disparagement. The suit was dismissed before verdict for failure to prove falsity. 
8. Oprah Winfrey ran up against angry beef producers, who alleged that during a national broadcast of her daily talk show she falsely stated that American beef was unsafe because “mad cow disease” had been found in Great Britain. Texas Beef Group v. Winfrey, 201 F.2d 680 (5th Cir.2000). The jury found for Winfrey on the claim of product disparagement. 
9. In Missouri v. National Organization of Women, Inc., 620 F.2d 1301 (8th cir.), cert. denied 449 U.S. 842 (1980), NOW organized convention boycotts against states that had not ratified the Equal Rights Amendment, and Missouri sought to enjoin the boycott. The court held that the First Amendment petition clause protected the boycott, and the tort of interference with an advantageous economic relationship could not be maintained. See also NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982) (finding that civil rights boycott against white merchants was protected under the First Amendment), discussed in Chapter 10. 
vi. The “Puffing” Privilege. Competitors are privileged to exaggerate the merits of their own goods, or to offer comparative statements about products in the market. For example, a merchant is free to claim that their product is “better” than the competition’s. Puffing is discussed more fully in the next section, addressing misrepresentation. 
c. INTENTIONAL Fraud / Misrepresentation 
i. CL fraud or deciet
ii. INTENTIONAL ELEMENTS
1. False [mis]representation
a. Is it material?
b. Types of false rep
i. False statement of fact
1. Puffing exempt - Presidio
ii. False opinion
1. In general an opinion is not actionable unless
a. Speaker knows not true or recklessly made OR
b. Speaker has special knowledge - Presidio
iii. Statement about future event not actionable unless
1. Speaker making a commitment is saying my intent is to X and has no intention or performing when promise is made OR
2. Speaker is stating about a future event which he says is going to take place and KNOWS its false
iv. Laws – not actionable UNLESS specialized knowledge ie lawyer
v. Nondisclosure [know something and say nothing] not actionable UNLESS …
1. No affirmative duty to disclose
2. Fiduciary duty
a. Ie lawyer
b. Affirmative duty to disclose
3. Active concealment of a material fact
a. Before Ollerman – no duty to disclose in real estate transavtion
b. EX: painting over termite damage
c. Affirmative act to conceal
4. Incomplete statement or half truth, intentional ambiguity
a. Shading of the truth
b. Duty to fully disclose if you choose to speak
5. New info contradicting prior statements
a. EX: Walker – developer represented going to build a one story building so wont block view need to go back and correct misimpression is going to change
6. Where the court creates a duty to disclose
a. EX: Ollerman
2. Made with scienter
a. = made falsely, with knowledge of its falsity or recklessness at to whether it is true or false
i. can be knowledge OR recklessness
ii. at the time the statement was made, must have either knowledge or recklessness
iii. tort is focused on statements at the time they were made so if they go and change their mind, have to go back and correct the statements
b. knowledge
c. recklessness
d. gross neg [sometimes]
3. With the intent of inducing action or inaction
4. Which is material to the transaction at hand = caused the plaintiff to act or refrain from action
a. Materiality to the RP
b. Proximate cause
i. Directness/privity
ii. Limited class – known 3rd party
iii. Foreseeability – neg misrep
5. The resulting injury was proximately caused by the reliance
6. Justifiable reliance on the misrepresentation 
a. RP
7. Resulting in pecuniary loss to the plaintiff
a. Economic loss rule exception
iii. CASES
1. Lacher – building a new property – building development, promised to do several things to maintain ocean views – based on promise – neighbors helped them get the necessary permits – scienter? Has to have either knowledge or recklessness that there was no intention to build as represented – KEY: statements made caused the neighbors to acquiesce; justifiable reliance? P would argue no experience in contracting – relied on what I was told, D would argue specialized knowledge exception
2. Presidio – expressions of opinion are not actionable unless specialized knowledge – early release for blind bidding, movie advertised as going to be greatest and best and turned out to be a bust – specialized knowledge doesn’t work here – generally works with jewelers, lawyers, physicians, scientists, antique dealers, weighers of goods
3. Ollerman - Leading case on non-disclosure, Buyer purchases vacant lot & seller didn’t disclose that there was a well on the land; buyer alleged the seller should have disclosed that there was a well
a. Non-disclosure General rule: no duty, Exception where the court creates a duty to disclose such as in Ollerman
b. Intentional misrep – doesn’t work because not a rep, it’s a nondisclosure
c. Ct said, duty to disclose here
d. Causation
i. P must show non-disclosed info was material & that had it been disclosed he wouldn’t have bought it or he would have paid less
ii. 2 features of causation
1. Objective: show info was material to a reasonable buyer
2. Subjective: show that had this info been disclosed to P he wouldn’t have bought the property or he would have paid a lot less for it
e. Justifiable reliance
i. How can you rely on something that wasn’t said?
ii. With non-disclosure, reliance is shown by materiality (causation)
1. If it’s material to ordinary buyer then all you have to say is “if it had been disclosed I would have acted differently”
b. Justifiable?
i. It’s about the duty question
1. Because it’s a non-disclosure, the court decides the duty question based in part upon people’s ordinary reliance in these kinds of transactions
2. The ordinary culture of buying & selling real estate here
3. When court says you owe a duty to other party to disclose material info about nature of the property, this is saying it’s justifiable for people to rely on it
c. Holding: knowledgeable seller of real estate who is selling to an unsophisticated buyer owes an affirmative obligation to disclose material info about personal real estate (duty to disclose material info)
i. This case can be limited to sophisticated sellers & unsophisticated buyers for real estate
1. Unclear if there is an affirmative obligation to disclose if there is a sophisticated seller & a sophisticated buyer (in professional sale of property)
a. Powerful argument against is that 2 sophisticated buyers is a very different situation from 1 unsophisticated party 
ii. Court held there was a duty of honesty on the seller here
iii. This case creates an opening for new kinds of disclosures
1. Ollerman hasn’t been extended to other retail transactions yet, but it could
d. A court should expand the scope of duty owed by sellers if:
i. The condition is latent & not readily observable by the purchaser
ii. Purchaser acts upon the reasonable assumption that the condition does or doesn’t exist
iii. Vendor has special knowledge or means of knowledge not available to the purchaser
iv. Existence of the condition is material to the transaction
1. It influences whether transaction is concluded at all or at same price
iv. TEST ANALYSIS
1. Statement of fact?
a. Not puffing
2. Opinion is not actionable unless
a. Speaker knows not true
b. Speaker is uttering them with reckless disregard
c. The speaker has special knowledge
i. Can rely on them because ppl have special knowledge
d. Presidio
3. Statement about future events/species of an opinion is not actionable unless
a. Speaker had no intention of performing when the promise was made or 
b. Speaker knows statement is false at the time of speaking
c. Lacher
4. LAW exception
a. Generally speaking representations as to the law are NOT actionable UNLESS lawyer is making that statement
i. True even if not representing OR if person took no steps to verify
d. Negligent Misrepresentation
i. ELEMENTS
1. False representation
2. Made with negligence
a. Uttered the statement without having a reasonable basis for making the statement
b. Unreasonable made a statement
i. No reasonable ground for such belief
ii. Speaker failed to exercise reasonable care in making the representaiton
c. Lower level of scienter compared w fraud
3. Statement made w a lack of reasonable care to ensure its accuracy (negligence)
a. In comparison, fraud requires intent
4. With the intent to induce P to act or refrain from acting
5. Which caused P to act
a. But for the statement, P wouldn’t have acted
b. Same element from fraud
c. Proximate cause – see Bily
6. In justifiable reliance upon the misrep
a. Same element from fraud
7. Resulting in pecuniary damages
a. Same element from fraud
ii. CASE: Bily v. Arthur Young
1. Audit is a check on the integrity of the financial controls of the company; it’s supposed to be done by an independent org not tied to the company, but here the auditors are hired by the company
2. Company can hire & fire the auditor so there is an inherent conflict of interest
a. Auditors have an incentive to find favorable results so they are rehired
i. If the auditor messes up and the company is damaged, only the company can sue for professional negligence
1. Only the party in privity can sue for negligence
a. Court holds an auditor owes no general duty of care re: conduct of an audit to persons other than client
2. Negligent misrepresentation: auditors are negligently making assertions
a. P claims there were 40 material errors in the audit & these material errors affected the general opinion that the auditors gave
i. Auditor gave an unqualified, clean audit opinion
b. Audit report is read by all entities, none of whom are in privity; privity only exists between the auditor & the company because privity means contract
3. Approaches used by courts re: whom the duty is owed (who can sue)
a. Ultramares case: privity is required
i. Cardozo says only the company may sue for negligent misrepresentation because it requires privity
4. “Near privity” approach
5. Near privity is close enough
6. Ex: if they are owners or general partners of the company
7. Exception to Ultramares holding
a. Foresight (Palsgraf) is the limitation
i. Minority approach
ii. As long as you are a foreseeable person you can sue
1. Ex: as long as you are a foreseeable user of the audit report you may sue the auditor
b. Restatement Position (majority rule & adopted by court here)
i. Took middle position; this is different from negligence so it doesn’t require proof of a foreseeable P, but it also doesn’t require privity
ii. General principle: one who negligently supplies false info for the guidance of others in their business transactions is liable for economic loss suffered by recipients in justifiable reliance on the info
1. Middle course which generally imposes liability on suppliers of commercial info to 3rd persons who are intended beneficiaries of the info
iii. Adopted rule that you must either be in privity or you must be one of a limited group of people
1. P must show the auditor intended to supply the info to the limited group of people & intended for them to rely on it
2. Ex: if co does audit to get a bank loan & the auditor was negligent, bank that eventually loans co money can sue auditor
a. Limited group of people includes banks
b. There was a specific transaction in mind when the audit report was made & the auditor knew the co would shop the report around to get loan
3. Ex: if co wishes to borrow money but they want to issue bonds & sell them on open market; 1,000 people buy bonds
a. 1,000 people can sue auditor if the co told auditor that it wanted to issue bonds to the public & that it would give them the audit report to assure them; 1,000 people will have to show they read & relied on the audit report
b. This is still a limited group because auditor was told the report would be given to them for the purpose of issuing bonds
4. Ex: co annually issues bonds & they do a regular annual audit (not a special audit); if person who wants to buy bonds reads  audit report they are NOT in the limited group of people for whom audit report is prepared for (they can’t sue the auditor)
iv. Limited isn’t defined by a number; it’s about being able to define the scope of liability in advance
1. This holding limits number of people to whom duty is owed; it’s akin to privity
8. Court holds an auditor is liable to reasonably foreseeable 3rd parties for intentional fraud in the preparation & dissemination of an audit report
a. Even majority concedes the ambit of duty is significantly expanded for intentional misrepresentation
b. = INTENTIONAL MISREP – not same class limitation – any person who relies on misrep

e. Statutory causes of action that are based on fraud
i. Typically require fewer elements
ii. In CA consumer protection statutes including the Unfair Competition Law and false advertising law
V. Economic Loss Rule
a. NOTE: economic torts ARE AN EXCEPTION TO RULE
b. General Rule: the person whose damages consist ONLY in economic losses may not generally recover them in tort
i. NOTE: not recoverable if ONLY economic loss- many ppl who suffer prop damages also include economic losses – economic losses include lost wages – which they can recover for
ii. Unless: economic tort = specific tort that governs economic losses
c. Economic injury
i. Increased commute
ii. Business losing patrons
iii. Employees of businesses losing job/shifts
iv. Lost wages 
1. Unless coupled w personal injury or prop damage
d. EXAMPLES
i. prius drive runs into another vehicle – assume accident occurs bc prius breaks are defective 
1. assume prius breaks fail and so the car won’t operate but doesn’t hit anyone – just cant get to work VS breaks installed wrong
a. breaks damage = prop damage? 
i. YES is property damage because its damage to the vehicle BUT law has classified it as economic loss
ii. someone destroyed a bridge leading an island all business suffer because no one can get there –no physical or prop damage = no recovery
iii. a printing business whose power supply was cut of when the D negligently cut a power line – may be able to recover – analogize to someone catapulting a rock onto your comp so you cant do work – destroyed power so cant do work [might be immunity]
e. CASES
i. East River Steamship v. Transamerica
1. economic loss rule – where party sues for purely economic losses as a result of a failed product, the P may recover only, if at all, in contract
2. TD agrees to build tankers  TD and seatrain enter into a K w seatrain – K1
a.  meanwhile – ship owner leases ship to charters – east river stream ship – K2
b.  while east river is out – defect in ship – TD screwed up – turbine failed
3. sue in tort of TD for PL – nature of harm was economic – loss profits
4. SC decides of you can recover in this situation at all ONLY THROUGH K, not tort
5.  where the property that’s damaged creates the loss – only have economic loss and cant recover
ii. Union Oil v Oppen
1. case arising out of oil spill – massive environmental disaster - Ps in the case were fisherman who made their living from the sea 
a. [note: fish don’t belong to anyone until they are caught]
2. typical cause of action – interfering w prospective economic advantage?
a.  because fish are not property until caputured it is merely an economic loss
3. there is a stipulation – each side agrees to obtain legally compensable damages from legally cognizable injury and that the damages will not exceed what is available in a negligence cause of action
4. ISSUE: whether the Ds owed a du tot the Ps to refrain from neg conduct in their drilling operations which conduct reasonably and foreseeably could have been anticipated to cause a diminution of the aquatic life in SB and thus cause injury to the Ps business 
5. EXCEPTIONS to economic loss rule
a. special relationship - recovery for pure economic losses in negligence has been permitted in instances in which there exists ‘some special relation between the parties.’ 
b.  negligent failure to perform a gratuitous promise to obtain insurance
c.  negligent delay in acting upon an application for insurance
d. negligent failure to obtain a proper attestation of the will 
e. negligent performance of profession
i. ie pension consultants, accountants, architects, attorneys, notaries public, test hole drillers, title abstractors, termite inspectors, soil engineers, surveyors, real estate brokers, drawers of checks, directors of corporations, trustees, bailees and public weighers. 
f.  Recovery for pure economic loss legally attributable to the defendant's negligence has also been recognized in traditional maritime settings. 
g.  recovery of economic losses that are parasitic
h. negligent diminuition of aquatic life [Union]
VI. INSURANCE COVERAGE ISSUES
a. Types of insurance
i. First party insurance – policy you take out to protect you and you are the beneficiary
ii. 3rd party insurance – policy to protect against the possibility you might hurt someone else = liability insurance
b. INTENTIONAL CONDUCT
i. General rule: not covered
ii. Altena – girl living in house w family friend – abused sexually – wants to sue for damages – Ct says NO intentional injury exclusion – sexual abuse by its nature is intention
1. DEBATE OVER INTENTIONAL – 3 approaches
a. Intentional conduct = knowledge or substantial certainty = normal torts  minority approach
b. Intended specific act and intended to cause some kind of harm  majority approach
c. Intend to do the act AND specific intent to cause specific harm that occurred  strictest approach
2. Adopt majority view
c. BAD FAITH
i. Insurance company owes you a duty to act in good faith and to act fairly
ii. Duty to accept REASONABLE settlements – if there is a reasonable reason NOT to, don’t have to settle
1. Need a significant disregard – bad judgment or mistake is insufficient
iii. Gruenberg – P was the owner of a coacktail lounge and restaurant business in LA – fire lose insure – fire – P was investigated for fraud – didn’t show up to depo on insurance claim because still under crim investigation – insurance co used that as reason not o insure him – sufficient COA
1. Duty to act in good faith and fairly includes duty ot accept reasonable settlement 
VII. LITIGATION TORTS
a. Malicious Prosecution
i. Can be brought against ANYONE who initiates a crim prosecution
ii. ELEMENTS
1. D has initiated a crim prosecution
a. Not prosecutor, lawyer, judge
b. Skaggs – initiator was the grocery store
c. WAYS TO SATISFY
i. Indictment or info
ii. Issuance of criminal process to bring the accused before a mag whose function is to determine guilt or holding for later determination
iii. Arrest on a criminal charge
iv. Filing of criminal complaint [BUT has to be a but for cause – ie if cops in their discretion change whole story – wit is no longer but for cause]
d. Pressing charges doesn’t count – needs to be a LEGAL cause not FACTUAL – having information is NOT enough
2. The criminal proceeding terminated in his favor
a. = acquittal or dismissal
b. voluntary pros dismissal
c. reversal on appeal on the merits
d. grand jury refusal to indict
3. The private person who instituted or maintained the prosecution lacks PC for his action
a. = no reasonable belief in the grounds of the accusation
b. EX: suspected shoplifting – security guard sees someone put something in bag = reasonable VS sees a person who looks out of place – not reasonable
c. Acting on a wit info – prob not enough for pros BUT prob enough to shield from liability
4. The action was undertaken w malice or a purpose in instituting the criminal claim other than bringing the offender to justice
a. Malice = having improper purpose – ie other than bringing the accused to justice – neg or gross neg is insufficient
b. ≠ hatred, ill will or spite
c. racial animus
5. Damages
a. Harm to reputation, humiliation, mental suffering
b. Punitive damages are appropriate
iii. COMPETING POLICIES
1. Reasons to recognize
a. Deters frivolous prosecutions/complaints
b. Wrongful lawsuit results in harm – monetary costs, charge is on record, reputational harm
c. Institutional integrity – limited judicial resources
d. Wronged individuals should be able to recover
2. Reasons to reject
a. Don’t want to chill ppl from bringing justified claim – or potential transformations in the law
b. Protect ppl responsible for protecting public from liability
c. Multiplied litigation – no finality
d. Retaliatory civil ligation is bothersome
iv. Skaggs – worked as checker – wrote bad checks but didn’t know at time – husband took all money – low amount and repaid – contributed to finding of malice
b. Abuse of Process
i. Any person who misuses a particular legal process may be subject to this tort
ii. Requires
1. Misuse – using the system to coerce ppl to do things
2. Improper motive
iii. KITCHEN SINK TORT
iv. EXs:
1. Subpoena ppl to depos who have no info
2. Bringing in Ds who had nothing to do w issue
c. Wrongful Civil Suit
i. ELEMENTS
1. D initiates or procures civil proceedings
2. Without PC AND
3. Primarily for purpose other than bringn an offense to justice [malice?]
4. Proceedings terminated in accused favor
5. Damages
ii. NOTE: CA SC case – suit filed by well known law firm in LA against a company that was thought to have misused funds – several COAs, one was dismissed – case sttles, original D brings lawsuit against law firm that brought case – CT said can bring suit against firm based on a single dismissed claim
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