Duty for Pure Emotional Harm
I. Physical Impact Rule [Ward]
A. Rule: Need a small amount of impact before can claim emotional distress. 
B. Policy: 
1. Emotional distress was not a natural and proximate cause of Physical Injury. 
2. No precedent points to such recovery
3. Limitless liability 
C. Gottshall: Physical Impact Rule does not include contact with a substance that threatens no harm other than the risk of disease at some later time. [caused or could have caused immediate traumatic symptoms]. 
II. More Likely Than Not [Buckley]
A. In the case where someone is exposed to something horrifying/toxic, and disease and symptom free, person can recover if he is aware that he is “more likely than not” to develop disease as a result of an exposure to something toxic. [If physical impact is merely physical contact]
B. Policy & Counter ARGUMENTS Buckley vs. National Guardsmen v. Kellog Brown: 
1. PHYSICAL IMPACT (not “Contact”): Is the increased chance of physical illness in the distant future materially different than the increased risk someone exposed to asbestos will get cancer someday? 
a) Unlike Buckley, where exposure to asbestos resulted in minimal physical impact and symptoms, here, there isnt just physical contact, but actual cell damage to Rick’s DNA that is traceable down to the cellular level. 
b) Unlike Buckley, where the likelihood of physical impact- cancer- 1%-5%, here there is a greater than 48% likelihood of cancer in 10 years. 
c) Unlike Buckley, where Buckley was symptom free, here, Rick was symptomatic- headaches and other physical symptoms shortly after. 
2. FALSE POSITIVES: 
a) Unlike Buckley where many men over 60 are diagnosed with stomach/colon cancer, and cancer could be attributed to prior and continued cigarette smoking, here false positives are not as much of a concern because the increased risk is not simply 5%, but almost 50% and SD exposure is rare. 
3. UNLIMITED LIABILITY
a) Similar to Buckley, where exposure to asbestos produces a unique disease-asbestosis- the science in this Rick’s case and the discrete class of claimants affected by SD exposure minimize concerns with unlimited liability
b) Unlike Buckley, where exposure to asbestos, where it was once very common and remnants can be found in almost anything, exposure to SD is rare.  
4. TRIVIAL CLAIMS V. NON TRIVIAL CLAIMS:
a) Unlike Buckley, where identifying emotional distress from asbestos exposure is difficult, in Rick’s case we can identify progression of cell damage in exposed individuals, and their distress
5. Concern: should we impose obligations on defendants to avoid socially valuable conduct, since like asbestos, some of that conduct was used in everything and considered “miracle fire redundant.” 
C. Buckley
1. FACTS: 
a) When learning of exposure to asbestos after several years on the job, Buckley became afraid he will develop cancer, had periodic checks for cancer and asbestosis, though has not been diagnosed with either and has no serious physical symptoms. 
b) Expert testified asbestos increased risk of developing cancer or asbestos related disease by 1-5%, in addition to the former risk created by his former smoking habit (continued). 
2. HOLDING:  
a) If disease and symptom free, in rare cases, must be at least “more likely than not” to develop disease as a result of an exposure to something toxic. 
b) Did not meet the “zone of danger” test because of it did not meet Gottshall standard of “physical impact.”
III. NIED for Near Misses [Falzone]
A. Introduction: Plaintiff can recover for substantial bodily injury or sickness resulting from negligently induced fright, even if the plaintiff did not suffer a direct physical impact. 
B. Zone of Danger Test
1. Negligent Act
2. Results in Immediate Fear of Personal Injury
3. Causes Fright
4. Resulted in Substantial Bodily Injury or Sickness
C. Policy:
1. Medicine and science gains show fright can produce physical injury
2. Lack of precedent does not mean new precedent can’t be created
3. Narrow exception requiring physical manifestations prevents limitless liability
D. Falzone
1. FACTS: 
a) Wife sitting in a car close to where husband was hit by a car that veered across the highway in her direction, coming to close as to put her in fear of her safety. 
b) Wife sues not because of witnessing her husband’s harm, but because of her own harm from herself coming very close to being hit and now is physically sick. 
IV. NIED for Relatives and Intimate Bystanders [Portee] [Johnson]
A. Introduction: Bovsun  extended a duty to “immediate family” and allows one who is threatened with bodily harm in consequence of defendant’s negligence to recover for emotional distress resulting from viewing the death or serious bodily injury of a member of his immediate family.[Johnson] 
1. Exception: The court in Portee relaxed the traditional rule that plaintiff need to be in “zone of danger” to recover. 
B. Elements [Portee]:
1. Family Relative/Intimate dependent
2. Contemporaneous Witness
a) Avoids requiring risk of physical harm
3. Physically Close to event
4. Death or Substantial Physical Injury
a) Results in Severe Emotional Distress=
C. Johnson v. Jamaica Hospital [illustrates how narrow Bovsun rule is ]
1. FACTS: 
a) Johnson’s baby girl was abducted while she was kept or observation in sole custody at hospital after mother was discharged and returned 
2. HOLDING: 
a) Parents may NOT recover for emotional distress suffered as a result of injuries inflicted on a child [because of hospital’s negligence] unless the parents are within “zone of danger” and witness their child serious physical injury or death. 
b) Hospital was directly liable to daughter, not Johnson’s. 
D. Portee: 
1. FACTS: 
a) Mom watched seven year old son die when he was caught in an elevator while police worked for hours to free the boy.
b) Mother became depressed, suicidal, required counseling and psychotherapy and slashed her wrists.  
2. HOLDING: 
a) In order to permit liability for conduct that does not create either harm or risk of harm, the court established principles to remedy violations of reasonable care while at the same time avoiding punitive liability or mere speculation. [Factors=Foreseeability]
E. Policy: 
1. Relationship/Fairness [protects emotional tranquility]
2. Controllable Liability: hesitant to create new category to recover for emotional harm [Johnson]
3. NY still requires Zone of Danger
V. Other Bases of Recovery
A. Mishandling of dead bodies
B. Wrongful death notice
C. Loss of Consortium
D. Misdiagnosis
VI. Policy  Concerns for Non Physical Injury Cases “PFF-CD”
A. Proof
B. Fair compensation
C. Foreseeability/Best position to avoid harm
D. Controllable Liability
E. Directness of Relationship. 

VII. Minority Approach: Foreseeability [Gammon]
A. Anyone who foreseeably causes mental distress to the ordinarily sensitive person, like grieving son, could state cause of action. 
B. Gammon: 
1. FACTS: After his father died in the Hospital, the hospital was supposed to send him a bag of his father’s effects, but instead the hospital sent him a bag which contained a severed leg of another person. He had nightmares, personality changed, and mental and emotional distress. 
2. HOLDING: Defendant not required to foresee emotional distress of a plaintiff with eggshell psyche, but courts have recognized that the family of a recently deceased person is especially vulnerable, and not eggshell psyche. 
a) Narrow Holding: limited to those with close connection to decease and contemporaneous connection


Causation
I. But For [Zuchowicz]
A. Event was necessary to produce another event, no matter how remote. 
B. Can’t say something is a But For cause when there are multiple sufficient causes. 
C. Like the two fire examples, one can not say that but for either the man made or nature caused fire, the house would have burned down. 
D. Similar to Stubbs, one could not say But For the sewage leaking into water drinking supply, Stubbs would not have contracted Typhoid fever because there are multiple other ways one can contract typhoid fever, such as contact with a person who already has typhoid fever. 
E. In these situations courts turn to the substantial factor test to determine the material Cause of the Harm. 
F. Note: If negligent act deemed wrong because it increases chances that particular type of accident will occur, and that very harm does occur there is adequate support for But For negligent act, harm would not have occurred. Defendant can rebut presumption of causation. [Stubbs]
II. Substantial Factor Test [Stubbs]
A. Under the substantial factor test, the defendant’s conduct is the “cause” if it is a “material element” and “substantial factor” in bringing about the event. 
B. What is material and substantial factor is a jury determination, as long as it is based on reliable and relevant evidence, such as expert testimony or scientific evidence. 
C. Seven scientific principles laid out in the Bradford  Hill Guidelines guide our analysis through determining generic and specific causation, under substantial factor test. [Dare-Cat]. 
1. Relationship between dose given and response replicated
2. Strength of association between exposure and disease
3. Replicated Results? 
4. Effect of Stopping
5. Consistent with existing knowledge
6. Have alternative explanations been considered
7. Temporal relationship
D. General Causation: 
1. Is the Agent capable of causing harm generally? 
2. Stubbs: 
a) Consistent with existing knowledge: Sewage is generally capable of causing the plaintiff’s typhoid. 
b) 60 witnesses from area who drank water and also contaminated typhoid.
· People in that are contracted typhoid at higher rate than any other previous summer. 
c) PROBLEM:
· No attempt to differentiate exposed population. 
· Are the new typhoid cases statistically different?
3. Zuchowicz: 
a) Consistent with existing knowledge: Danocrine is generally capable of causing lungs to constrict and cause a condition like PPH
4. Ernst: 
a) Viox generally causes excessive clotting capable of producing hard attack. 
E. Specific Causation:
1. Did the agent cause the Plaintiff’s disease
2. Stubbs: 
a) Temporal Relationship: short time between excessive exposure and water leaking. (3 weeks)
b) Physical evidence: discolored and smelly water
c) Personally examined by treating doctor. 
d) Drank water daily. 
e) PROBLEM: 
· No evidence of contaminated water from business
3. Zuchowiczs:
a) Zuchowicz was relatively healthy prior medical condition
b) Prescribed 2x the required dose. 
c) Temporal Relationship: short time between exposure and onset (1 month)
d) Physical Evidence: changed in appearance and fatigue. 
e) PROBLEM: Relationship between dose given and response replicated: Certain effects of prescription drugs can be expected when drugs are taken at their recommended dose, however little is known about harms and effects when drugs are taken above recommended dose. 
· While we don’t know for sure whether it was the overdose of the drug, or the drug itself, that caused the harm, the FDA bars dosages above certain amount to prevent a kind of harm and that is sufficient to show causal link. 
F. Reliable and Relevant Expert Testimony [Daubert]
1.  Is the reasoning or methodology reasonably valid and can it be applied to facts at hand? [is the scientific and factual basis sufficiently supported?]
2. Can or has the theory been tested according to scientific method?
3. Has the theory been subject to peer review? 
4. The particular scientific technique’s known or potential error?
5. Is the theory generally accepted?
6. What didn’t the expert do? Or his he a hired gun?
7. Failed to review literature, lacked comprehensiveness or personal information
G. Policy
1. The court in Stubbs recognized that, in light of the many causes of typhoid fever, such as human contact and causes that are still unknown, it would be too burdensome for the plaintiff to show every person he came into contact before he contracted the disease, and eliminate all other causes.
a) Rather, the plaintiff must establish with reasonable certainty that his injury was directly caused by one of the causes the defendant was liable for. 
2.   Over-compensation and over-deterrence from permitting claims to go forward when harm could have equally been caused by something else. 
III. Exceptions to “Cause in Fact” -Multiple Defendants
· Introduction: Courts bend the rules when of causation when multiple parties have committed a wrong but the plaintiff lacks information to establish the cause of the event. 
A. Joint and Several Liability [Traditional]
1. Definition: When two or more actors act (a) in concert or (b) concurrently to (c) Produce a single injury, the plaintiff may sue those negligent defendants, together or separately, for the full amount of damages. [Rule of loss allocation] 
a) Have enough proof that both parties are responsible, so  can sue one or the other for all damages.
2. Policy Bases: 
a) Problems of proof
b) Insolvency
c) fairness in compensation
3. Modern: 
a) Defendants obtain contribution from each other in proportion to their fault in the accident.
4. Differences
a) ⅓ of states abolished doctrine entirely
· Plaintiff could only recover from defendants according to what a jury has found are their respective levels of fault. 
b) ⅓ of states require defendants responsible by 50%
B. Alternative Liability [Summers v. Tice]
1. Definition: under the doctrine of alternative liability, two or three,but probably no more) defendants (a) acting negligently, (b) who produce a single indistinguishable harm, (c) may be held liable for the resulting injury, even if (d) only one defendant could be theoretically responsible for the harm. 
a) Shifts the burden of proof onto the defendants 
2. Applies: When it is unclear which of a small number of negligent defendants, caused a single harm. 
3. Policy: 
a) Proof Problems - all acting negligently at the same time but only one could have caused it. 
b) Deterrence
c) Unfairness of imposing burden of loss on plaintiffs
d) Limited number of wrong doers 
e) Courts bend the rules of causation when both parties have committed a wrong, but the plaintiff lacks information to establish the cause of the event by a preponderance of evidence. 
4. Burden shifts to defendants to prove that it was one and not the other, and if they can not prove it, plaintiff can sue either one in state that follows J & S or both for 50% each in state that has abandoned J & S for rule that holds D liable up to no more than their exact %.
5. Summers v. Tice: Defendants negligently shot Summers while hunting with the same gauge shotgun, same size shot, same direction. It was impossible to know who shot summers. 
a) When it is impossible to know which defendant was the actual cause, both must be liable to protect plaintiff. 
C. Market-share Liability [Hymowitz ]
1. Definition: under a theory of market share liability, plaintiffs who consume a good may recover for multiple defendants jointly or severally liable when they cannot identify the defendant that caused harm when defendants (a) participate in the same market, (b) produce a nondescript, fungible product, (c) in proportion to their share of the market. [local, state, national etc.]
a) Do not have to prove it’s defendant’s product. 
b) Unique Factors: fungibility, indistinguishability, same harm. 
c) CA= D can exculpate themselves; NY they cannot
2. Policy: 
a) Generic or fungible (indistinguishable) product
· Hymowitz: Inability to locate evidence does not justify extraordinary step of applying market share liability. 
b) Problems of proof
· Hymowitz: Drugs latency did not manifest for generations [25 years]-hard to remember, and a lot of manufacturers and given to cattle.
· Hymowitz: defendants did not have better access to information than plaintiff, 
c) Defendants in superior position to reduce risk
· Marketing techniques. 
d) Deterrence
3. Hymowitz v. Eli Lilly & Co: 
a) FACTS: FDA approved DES. 300 companies manufactured and marketed because FDA stopped requiring new drug applications. Many years later female children of mothers who took DES began developing vaginal cancer. Mothers found it impossible to remember. 
b) HOLDING:
· DES manufacturers are severally liable to a plaintiff in proportion to their national market share [revenue=national market], and a court can not exculpate a manufacturer who produced marketed DES for use by pregnant woman, but can prove that it did not cause the particular injury. 
· Court rejected the “concert of action” theory- which is used in car racing cases. (too many actors here)
· Due to the parallel nature of manufacturer’s conduct, and large time gap between sale and injury→ Created a “very narrow” modification
IV. Proximate Cause
A. Under the restatement, an actor’s liability is limited to those physical harms that foreseeably result from risks that made actor’s conduct tortious
B. Thus, proximate cause determines whether there is a sufficient connection between the defendant’s actions and the plaintiff’s harm to hold the defendant liable as a matter of policy
C. FACTORS For Causal Connection Cause [STD-FRI]: 
1. Space
2. Time
3. Directness
4. Foreseeability
5. Remoteness
6. Intervening Causes
D. Foreseeability Factors: Unforeseeable Harm: 
1. Unexpected Type of Harm: 
a) NO proximate cause. 
b) Wagon Mound: 
· FACTS: Wagon Mound, defendant, ship leaked oil into plaintiff’s harbor 600ft away, where plaintiff’s employees were welding and burning. Plaintiff determined the oil was not flammable and employees continued welding and burning. 3 days later, wharf was destroyed after rag floating in oil caught fire. 
· HOLDING: no proximate cause 
· REASONING: 
· TEST: not whether defendants could reasonably foresee that a burn would cause a cancer that causes death (manner of harm), but whether the employers can foresee the type of injury suffered-here, the burn. 
· Type of harm, massive fire, was different than harm expected from a dirty dock. 
· Plaintiffs did not introduce evidence oil was flammable. 
· POLICY: 
· Holding defendants liable only for consequences which are reasonably foreseeable at time of negligent action gives him an actual chance to prevent these consequences. 
c) Drowning in Lake of Rat Urine: defendant’s failure to warn about contamination of a lake filled with rodent waste might subject defendant for foreseeable harm associate with swimming in the lake, such as disease, but not a totally unforeseeable harm, like drowning. 
2. Unexpected Manner of Harm [Hines v. Marrow] [Polemis: ]
a) YES Proximate cause 
b) Polemis: 
· FACTS: While Stevedores was negligently moving benzine using sling, the sling came into contact with wooden boards used to facilitate transfer causing fire and destruction. 
· It was negligent discharging cargo to knock down planks of temporary staging-they might easily cause damage to workmen or cargo. 
· HOLDING: The fact that they directly produced unexpected result, a spark in atmosphere of petrol vapour which caused fire, does not relieve negligent person from damage caused by negligence. 
· Plaintiff can recover for harm caused by plank inside ship carrying benzine because the resulting spark of fire was a direct and natural consequence of falling, therefore it is immaterial that the causing of spark by falling plank could not be reasonably foreseeable. 
· ALTERNATIVE HOLDING [Zimmerman]: The harm, an explosion of benzene was still foreseeable, even if the manner in which the benzene actually exploded was not. [Stevedores was moving boxes of benzene at the time of the explosion]
c) World Trade Center Case: plaintiffs could see for improperly locked fire door even if precise mechanism that caused the fire (terrorist attack), was not foreseeable. One need only prove that fire was foreseeable. 



3. Unexpected Severity of Harm:
a) YES proximate cause
b) Eggshell Plaintiff Rule [Benn v. Thomas]
· RULE: a defendant may be liable for all damages resulting from his negligence, even if the plaintiff suffers injuries greater than what an ordinary person would have sufferred. [regardless if the particular harm was foreseeable]
· FACTS: Benn died from a heart attack 6 days after suffering broken ankle and bruised chest from being rear ended. Benn had a history of coronary disease, diabetes, suffered a prior heart attack and was at risk of having another one. 
· HOLDING: The accident was the proximate cause because although the severity of the harm was unforeseeable, the heart attack was a direct and foreseeable result of the type of harm caused to the plaintiff.  
c) Emotional Distress: to be actionable the harm must be that it would cause distress in the ordinary sensitive person. 
d) Suicide: generally, decedent’s acts are the proximate cause. Recently this notion has been diminished when defendant severely injured person. 
E. Foreseeability Factors: Unforeseeable Act: 
1. Whether a natural occurrence or another person's’ unexpected superseding/intervening act cause the harm or did the act fall within the scope of risks created by the defendants? 
2. Related vs. Unrelated Crime: [Doe v. Manheimer]
a) Policy:
· Defendant exposed to limitless liability?
· Relationship between Plaintiff and defendant. 
· Is the defendant even in the best position to avoid the harm?
b) Doe v. Manheimer:
· FACTS: 
· Doe was raped on a portion of property owned by Manheimer that was shielded from sidewalk and street by overgrown bushes. 
· Property is in a high crime area. 
· Defendant’s mother had been raped in store on premises and rape occurred in inside building 3 months. 
· Environmental Disorder Theory: Testimony suggested rapist planned the crime based on the fact bushes completely concealed any criminal activity. 
· Expert Testimony: Hedge was contributing factor to increase of crime. . 
· HOLDING: A landowner would not reasonably foresee that overgrown vegetation would lead to violent criminal assault on strangers. 
· REASONING:
· Manheimer had any experiences that would cause him to assume overgrown vegetation would cause such criminal activity. 
· Robbery of Manheimer’s mother occurred in liquor store on premises and the rape in nearby building also occurred in doors. 
c) Hines v. Garret: 
· FACTS: train conducted improperly carried 18 year old woman a mile past her shop and told her to walk back through area known for crime to the train-area known as Hobboes Hallow
· HOLDING: plaintiff successfully argued that the intervening criminal conduct did not insulate RR from liability, given foreseeable risk. [YES Proximate]
3. Related vs. Unrelated Circumstance: 
a) Berry: leading case involving causal link found that a causation was not met when a tree fell on a trolley whose excess speed caused trolley to be at specific place when tree fell. Although accident would not have occurred BUT FOR trolley speeding, speeding does not increase chance of such harm. 
4. Plaintiff’s Own conduct [Wagon Mound]
5. Secondary Harm: 
a) Medical Services/Transportation Rendered Negligently
· If, due to hospital’s negligence, person incurs greater medical expenses or suffers more pain and suffering than he would have if the hospital had not been negligent, he can recover from person who caused him harm because additional harm would have been avoided. 
· Falls within scope of risk- foreseeable that when you harm someone they will need medical attention. 
F. Unforeseeable Plaintiff: [Palsgraf]
1. Was the plaintiff in some position, in time and space, to be foreseeably harmed by the defendant’s conduct? 
2. Cardozo’s Rule on Unforeseeable Plaintiff: 
a) Defendant’s conduct must be a “wrong” in relation to a foreseeable plaintiff
3. Can a plaintiff recover given her location and relationship to the events that gave rise to the harm. 
4. Palsgraf: 
a) Two train employees helped push man to catch the train as it was moving. The man dropped his package unbeknownst to anyone, contained fireworks-fell and exploded, causing several scales at the other end of the platform to dislodge and injure Palsgraf. 
b) HOLDING: 
·  no possible link between employee’s conduct and injuries because the package thrown by the employee did not appear to be dangerous and his throwing could not be seen as an unlawful act that would put Palsgraff in danger, nor could his act of pushing man onto train be said to have caused Palsgraf. 
· Duty=legal question; causation= jury
· TEST: plaintiff’s relation in space and time. 



Defenses
I. Contributory Negligence [Plaintiff’s fault= absolute defense]
A. Elements mirror negligence claim, except duty owed is to one’s self. 
1. Use “adapted risk calculus” to determine reasonableness of plaintiff’s conduct. 
B. Plaintiff must be actual and proximate cause of his own harm. 
C. If Defendant was 90% responsible, and plaintiff was 10% responsible, then plaintiff had no case. 
D. Accommodations to remedy “unfairness of doctrine” 
1. Last Clear Chance: contributory negligence disregarded if plaintiff behaved carelessly, but defendant failed to use “last clear chance” to avoid injury. 
2. Recklessness: contributory negligence only a defense to recklessness. 
3. Expanded jury role because jury would court’s believed jury would do something jus. 
II. Comparative Negligence [Plaintiff’s Fault] [objective]
A. Definition: (a) unintentional failure to take (b) reasonable care with respect to oneself.  
B. Negligent Plaintiff’s recovery depended on how serious plaintiff’s negligence was compared to defendant’s.
C. Pure Comparative Negligence: Plaintiff can always recover for percent of defendant’s fault. 
D. Modified Comparative Negligence
1. Modified Variant #1: Plaintiff who is at fault can recover for percent of defendant’s fault as long as defendant was 50%>
2. Modified Variant #2: Plaintiff who is at fault can recover for percent of defendant’s fault as long as plaintiff’s fault is >50%
E. When one defendant is insolvent, other parties, including plaintiff, make up the difference according to what a jury says is their degree of fault. 
III. Express Assumed Risks [Hanks v. Power Ridge] [subjective]
A. Written or oral agreement to waive liability (a) broad enough and (b) clear enough to cover the harm alleged, (c) freely and voluntarily made, and (d) consistent with public policy. 
1. Contract must include waiver of liability for “negligence”
B. Policy [Tunkl Factors- hospital] [BIROAP]: 
1. Public Regulated business- expect higher standard
2. Important public service available to public- disparate bargaining-too important]
3. Excessive bargaining power
4. Plaintiff under Control or Custody of defendant
5. Available to the public-hospital can’t deny patients in emergency
6. Adhesion contract- does not allow equal bargaining and patient was on operating table
C. Hanks v. Power Ridge
1. FACTS: 
a) Hank was injured while snowntubing. Power ridge open to all members of the public over age 6 and 44 inches. All patrons required to sign barring suits against negligent conduct of resort. 
2. MAJORITY’s arguments
a) Unequal bargaining power because Hank was only presented with choice of signing agreement or declining to snow tube once he had already traveled specifically for that activity.
b) Virtually unrestricted access to public
c) Adhesion Contract without option to pay extra for protection.
d) Under Power Ridge’s custody and control
e) Societal expectation that family oriented activities will be reasonably safe
f) Hank did not have knowledge and experience necessary to determine whether slopes were unsafe. 
g) Not logical to require public to bear risk they can not control. 
h) Adhesion Contract without option to pay extra for protection. 
3.  DISSENT Counters
a) Business not regulated
b) Snow tubing not an important public service 
c) Number of facilities to choose from- no significant bargaining advantage. 
d) Unlike Tunkl, where unconscious patient was on operating table, snowtubing is not indispensable and average person could read/understand risks 
IV. Implied Assumed Risk [Primary] [subjective] [Murphy]
A. One who voluntarily participates in a sport accepts the inherent dangers in it so far as they are obvious and necessary to participation. 
B. Exception: 
1. Obscure or unobservable dangers
2. Dangers so serious that would require operator to take additional precautions. 
3. Accident caused by sport were so many as to suggest inherent nature of sport should be changed for good of society. 
C. Elements:
1. Voluntary assumption 
2. Known Risk
· Not a true affirmative defense, but determines whether defendant’s legal duty covers risk. [exclusive to negligence]
D. Policy: 
1. Some socially valuable activities require suspension, in part, of traditional unwritten rules of conduct so we can play. [spike a ball, slide tackle, ride roller coaster]
E. Murphy: 
1. FACTS: 
a) While riding “the Flopper”- a ride that causes passengers to be thrown backwards or aside with jarring movements and has padded walls/floors, Murphy and other members fell down. Although most were uninjured, Murphy suffered fractured kneecap. 
2. HOLDING: Murphy voluntarily participated in an amusement park activity where risks of falling were known and expected.
3. REASONING:
a) No one except Murphy badly injured
b) Murphy and all his members knew the point of the game is to provide a thrill by subjecting them to sudden and unexpected jerks and watched other participants
c) The Ride was called “The Flopper”
V. Secondary Implied Assumption of Risk [subjective] [Davenport v. Cotton]
A. Elements: 
1. Knew of dangerous condition
2. Knew condition was dangerous
3. Appreciated nature and extent of danger
4. Voluntarily exposed himself to danger. 
· A true affirmative defense- established only after a prima facie case for negligence
B. Majority of jurisdictions treat damages calculations like comparative negligence, comparing plaintiff’s and defendant’s fault in causing injury. [not a TOTAL bar]
C. Davenport
1. Plaintiff voluntarily assumed the risk of danger caused by defendant’s negligence by continuing to walk down those stairs knowing the light did not work. 


Preemption
I. Express Preemption [Riegel v. Medtronic] [Medtronic v. Lohr]
A. Does the language, purpose, and legislative history of a particular provision of the statute bar lawsuit against defendant?
B. Steps: 
1. What does the federal statute say [Scope]? [language, purpose, legislative history?
a) What does it preempt?
b) Does the act/device fall under the statute? 
2. What does the state lawsuit do? [Does lawsuit’s requirements fall within scope]
a) Require defendants to do something different/inconsistent than federal law requires; or
b) Fall outside the scope of federal law entirely?; or 
c) Compliment federal law
3. ARGUMENTS: 
a) What does the federal statute say?
· Medtronic v. Lohr: State requirements are preempted “only when FDA established specific counterpart regulations or there are specific requirements applicable to a device
· Federal requirements were not specific to the device in question because reflected generic concerns about device because new medical devices do not go through approval process if “substantially similar” to another approved market. 
· Focused on equivalence, not safety
· Riegel v. Medtronic: No state shall establish or continue any requirement which is different from or addition to federal requirements about safety and effectiveness
· “Pre-market” approval imposes requirements unlike Lohr, to specific devices and is a federal safety review for health--Bars inconsistent state requirements relating to safety and health 
b) Rigorousness and detail of federal regulations
· Medtronic v. Lohr: Generic regulations: they were not specific to any particular device, or related to safety or effectiveness. 
· Devices entered under provision here were never been formally reviewed under MDA for safety. 
· FDA does not require a device allowed to enter market under as “substantial equivalent” “take any particular form for any particular reason” 
· Riegel v. Medtronic: Stringent regulations and oversight [pre-market approval] developed for life sustaining medical devices, only developed based specific FDA approval that device is safe and effective.  
· FDA does requires a device that has premarket approval to be made with almost no deviations from specifications in its approval application for the reason that FDA determined approved form provides reasonable assurances of safety
· Full reports of studies and investigations of devices safety and effectiveness that have been published, spending 1200 hours to review each application. 
c) Preemption
· Medtronic v. Lohr: Does not preempt common law negligence claim. [run of mill requirements that apply to all medical devices]
· Riegel v. Medtronic: Preempts claim that labels, already approved by FDA, were negligently designed. [must be specific to device in question- premarket approval, reporting requirements and regulatory approval]
d) State Law
· Medtronic v. Lohr: Does not preempt garden variety of claims
· Riegel v. Medtronic: Damages are potential method of governing conduct, and juries may frustrate federal scheme by failing to see costs and benefits of the medical device
II. Implied Obstacle Preemption  [Wyeth v. Levine]
A. Does State lawsuit obstruct “purposes and objectives” of federal law?
1. What is the purpose of the statute?
a) Interfere with significant regulatory purpose? 
b) Does it help regulators do their job? 
c) Neither? 
2. What level of regulatory oversight exists? 
a) Does agency consistently oversee claims over which the lawsuit is about? 
b) Will the lawsuit be redundant or over deter? 
c) Does the lawsuit fulfill important regulatory goal? 
3. What does the agency say?
a) Does the agency say that a tort interfere with purpose of statute or its regulations? 
b) If yes, court may defer to agency. 
B. Wyeth v. Levine
1. FACTS: Plaintiff received drug that must be either injected by IV or directly into the vein using needle. The drug must not be put or leaked into artery. PA administered dose via direct injection and nicked artery- a location drug’s labeling warned was inappropriate. 
a) Labeling had extensive information about dangers of getting medicine into artery, but none mentioned direct injection had higher risk. 
2. ARGUMENTS: 
a) Making changes in drug labeling would put it into conflict with FDAs requirement that drug be sold only with its approved labeling. 
b) DEFENDANT: 
· Permitting state court juries to decide whether prescription drug were defective would frustrate congress’ purpose of delegating to the FDA, with its expertise, the appropriateness of its labeling and balance difficult costs and benefit associated with design and warnings. 
c) PLAINTIFF COUNTERS: 
· Regulation of FDA permits drug manufacturers to change labeling of drug without approval by the FDA. FDA can reject change if FDA determines it does not reflect supporting evidence. 
· regulation was silent for a reason, so as not to preempt state lawsuits that encourage drug manufacturers to develop better warnings for safety over time- especially when they have notice their labeling is not doing well.
· Congress amended act few times, including express preemption in other provisions for devices, but not prescription drugs. 
d) HOLDING: Plaintiff wins- no implied preemption- because no indication FDA would oppose or reverse a change in medicine’s labeling that strengthened warnings about direct injection. 
C. Schwab v. Altria 
1. DEFENDANTS: Implied preemption argument: FTC tightly controls information about light cigarettes through robotic puffing machine and approved the word “light cigarettes” thus allowing claim would frustrate purpose and objectives of the federal regulatory scheme creating inconsistent state regulations formed by different definitions of “negligent misrepresentations.”
2. PLAINTIFFS: no implied preemption because their lawsuit furthered federal objectives since federal labeling act was all about promoting truth, not uniformity. [uniform test, but in truthful ad campaigns.]
3. Is federal law purpose to create “floor” or “comprehensive regulations of standards” 
a) Riegel: complete regulation of pre and post market approval
b) Altria: minimum guidance about low tar cigarettes. 
III. Impossibility Preemption
A. Does federal law impose requirements that make it impossible to comply with state law?


Strict Liability
I. Abnormally Dangerous Activities
A. Traditional Rule [Fletchwe v. Rylands]: a property owner is strictly liable for any unnatural change to the property likely to cause harm if it escapes the property. 
B. Here, the defendant was strictly liable when he built a large water reservoir on his property, but water floods through mine shaft onto neighboring property due to of weakened earth.
C. Modern Rule [Indiana Harbor v. American Cynamid]
1. Defendants are strictly liable for direct and natural consequences that result from their engagement in abnormally dangerous activities→ non natural change that created foreseeable risk. [still need causation] [Wild animals] 
a) Particularly Abnormal: Extent activity is (a) uncommon (b) inappropriate and (c) outweighed by other community values. [what is community]
b) Unreasonably Dangerous: is danger (a) probable, (b) grave (c) unavoidable in exercise of due care. [existence and likelihood of high degree of harm and inability to manage eliminate risks through reasonable care]
2. Policies: 
a) Limitless liability [all chemicals more dangerous would be subject to strict liability]
b) Who is in best position to bear the loss, to insure, or avoid injury?
· No way to control harm here, can crash 
3. Indiana Harbor: 
a) FACTS: American ships 20k gallons of highly toxic flammable [53] chemical on railroad through highly populated area in Chicago, and while switching station ¼ of chemical leaked outside of Chicago
b) HOLDING: 
· The accident could have been prevented with reasonably greater care of closing valve tighter; it is difficult to see how it might have been prevented at reasonable cost of change in the activity of transporting the chemical. 
c) REASONING: 
· Here it is not the actors of transportation of chemicals on trial- but the manufacturers who are sought to be strictly liable.
· Shipping chemical is not abnormally dangerous- although chemical is dangerous, it does not corrode tank valves. [dangerous chemical does not = dangerous shipping]
· No other option other than shipping through heavy populated area: avoiding metropolitan areas would be cost prohibitive and might increase risk of accidents by extended journey. 
· Common carriers can’t refuse service to anyone so strict liability won’t reduce harm.

Product Liability [Strict Liability]
II. Product Liability: Manufacturing Defects
A. One who (a) engaged in the selling or distributing of products who (b) sells or distributes a defective product is (c) subject to strict liability for harm to “person or property” caused by the defect. 
B. Manufacturing defect refers to aberrations in the manufacturing process that makes product dangerous
C. A manufacturing defect exists when product departs from its intended design even though all reasonable care was exercised (i.e. left plant unchanged, but dangerously different from intended design)
D. Causation: 
1. One can infer a product defect harms a plaintiff without specific proof of that defect, when: 
a) The incident was a kind that generally occurs as a result of product defect. [Circumstantial evidence-similar to res ipsa loquitor]
b) The incident was not solely the result of another cause. 
· When, where, and how injury takes place to demonstrate cause was manufacturing defect and not other subsequent conditions or actions
· Was the product used, maintained, or altered in unforeseeable manner? How did injury take place? When did the injury take place?
E. Policies collective fault*
1. Deterrence/ best position to avoid harm- 
a) complex products and global market, specialized knowledge
2. Compensation/ risk spreading [insurance]
3. Proof
4. Consumer expectations/ mass production
F. Historical Development: 
1. Winterbottom
a) Contractual privity- Justified on grounds that there was a more direct relationship between consumer and manufacturer and products were simpler. 
2. MacPherson: abandons contractual privity rule for due care because person foreseeable to be injured is not the person whom manufacturer would have contractual privity with. 
a) FACTS: Buick sold a car to MacPherson with an unknown but reasonably discoverable defective wheel made by a third party Buick contracted with that caused car to crash while MacPherson was driving. 
b) HOLDING: extending rule imposing S/L on inherently dangerous times since mundane items can be inherently dangerous if they are manufactured negligently. 
c) REASONING: Foreseeable that automobile once sold to retailer would be sold to someone else.
G. Modern Rule strict liability: [Escola/Greenman] strict liability
1. Escola: 
a) FACTS: 
· While waitress/plaintiff placing coke bottles in refrigerator 36 hrs their arrival at restaurant, one exploded in her hand causing severe injuries. Bottle in exact same condition. [excessive pressure]
b) CONCURRENCE [Strict Liability]: adopted by SC in Greenman
· No amount of care could ensure every coke bottle would be made properly. 
· Limit liability to normal and proper use of product. 
· Coca life has special knowledge, and best position to bear cost of insurance and discover defects
· Public interest is furthered
c) MAJORITY [Res Ipsa]
· Coke had exclusive control 
· Bottle not typically explode absent [excessive pressure] negligence
· Waitress did not cause harm. 
H. Attack Expert Testimony
1. Bias? 
2. Statements rule out other causes?
3. Basis for findings? 
4. Proper use? 
5. How the harm occurred vs. how it should occur. 
III. Product Liability: Design Defects
· Product is designed in unreasonably safe way, even if no design defect. 
A. Ordinary Consumer Expectations Test [Obvious Defect] [Soule v. GM]
1. When a product fails to perform as ordinary consumers would expect→ A product may be found defective if: 
a) The product fails to perform as safely as an ordinary consumer would expect
b) When used in an intended or reasonably foreseeable manner 
c) Defect existed when product left manufacturer’s possession
d) Defect was legal cause of plaintiff’s injury
· Ex: car that explodes while idle [Soule]
2. Soule: 
a) REASONING: 
· Soule’s theory of design defect was technical and mechanical-> based on examination and behavior of several obscure components of the front of the Camaro under complex circumstances such as difficult trade-offs between safety and performance- was too esoteric for consumer expectation test.
· Each side presented experts in areas such as biomechanics, metallurgy, design engineering, welding techniques, involved structure of bracket and toe pan. 
b) HOLDING: Ordinary consumer expectation test is reserved for when everyday experiences conclude that product’s design violated minimum safety assumptions and expert witnesses are not needed to demonstrate what ordinary consumer would expect. 
· ordinary consumer of car has no idea how it should perform in all foreseeable situations, or how safe it should be made against all foreseeable hazards. 
c) Consider Marketing and advertising create consumer expectations
B. Risk Utility Test: “Excessive Preventable Danger [Technical Defect]
1. Defendant is strictly liable if risk of danger inherent in the design outweighs the benefits
2. Barker Factors: 
a) Probability and gravity of harm by original
b) Adverse Consequences to product and consumer safer alternative design
c) Feasibility and Cost of safer alternative design
3. Reasonably alternative design test [Camacho] [CPRME] would RAD have reduced the foreseeable risk of harm: 
a) Factors: 
· Cost [material, size, strength]
· Product longevity [vs. wear and tear and moving parts]
· Maintenance and Repair (ease and cost)
· Range of consumer choice
· Esthetics (change does not cost much or change much or affect other surfaces) 
· *Goal is to make RAD as similar as possible. 
b) A product is defectively designed only when “foreseeable risks of harm” by the product could have been reduced or avoided by RAD, and omission of that design makes product “unreasonably safe.” 
c) RAD should attempt to closely mimic the original features and qualities. [simpler=better like rubber bladder in Ford Pinto or rubber strip of Iron Gym]
d) Camacho
· FACTS: 
· After suffering leg injuries while driving Honda motorcycle, Camacho sued for defective product based on Honda’s failure to provide crash bars, even as an option, or other leg protection devices that were available. 
· THEORY: 
· Strict liability applies only where a product’s defective condition makes it unreasonably dangerous to consumers, above the dangerousness contemplated by an ordinary consumer. 
· The fact that a product's dangers are open and obvious to consumer is not a defense to claim that product is unreasonably dangerous..
· Ortho Factors whether product is unreasonably dangerous: 
· Products usefulness and desirability
· Likelihood and seriousness of injury
· Availability of safer substitute 
· Manufacturer’s ability to eliminate product’s dangers without making it less useful or expensive
· Consumers ability to avoid product’s dangers through careful use. 
· Consumers likely awareness of a product’s inherent dangers because of obvious condition or warning
· Feasibility of manufacturer either raising price of product to spread potential loss, or carrying liability insurance. 
· HOLDING: Honda could have included crash bars on motorcycles at an acceptable cost without reducing the product’s utility and failure to do so made motorcycle unreasonably dangerous.
IV. Defective Products: Failure to Warn
A. Is the Warning Required at all [Vassallo]
1. Seller is required to warn against (a) latent (hidden/non-obvious) dangers resulting from (b) foreseeable uses of product (c) of which it knew or should have known through reasonable testing at the time of sale. [includes unintended uses as long as foreseeable] [Does not apply to commonly known risks]
· Should have known= experts in the same field, what industry “knew” or what “state of the art technology” exists; 
a) Required to warn about newly discovered risks after sale, if possible when: [Liriano]
· Know or reasonably know through testing of risk [Vassallo]
· Identify users otherwise unaware of risk
· Can effectively communicate risk
· Burden of post-sale warning justified by risk
2.  Vassallo: After breast implant surgery, left breast ruptured and right contained small holes through which silicone was leaking. Defendants liable under theory of negligence because they had actual and constructive knowledge of the risks inherent in silicone gel implants. 
B. Is the Warning Adequate? [Hood v. Ryobi]
1. A reasonable warning not only must convey a “fair indication” but also warn with the “degree of intensity” required by the “nature of the risk.”
2. Warning Must:
a) Describe scope of danger for people likely to be affected
b) Extent, seriousness, and consequences of harm resulting from foreseeable misuse
c) Physical aspects of warning and means to convey warning must be adequate 
d) Must reach person likely to use product (except children). 
3. Limits of adequate Instruction
a) Physical space (macho man)
b) Language
c) Information economics. 
4. Hood v. Ryobi
a) FACTS: 
· Against at least 7 clear/simple warnings that guard was necessary to avoid injury, Hood removed blade guard from saw and used it. Saw blade detached from saw and Hood alleged Ryobi failed its duty to warn because warnings about blades did not explain consequences potentially resulting from failure to use the guards. 
b) THEORY: 
· Courts should consider whether benefits of a more detailed warning label is outweigh costs of requiring the change. 
· The more convoluted a warning label, listing every possible consequence from every possible misuse of a product then the greater potential for the message of the label to be lost due to all the text. 
c) HOLDING: Ryobi’s warnings about severe injury are clear and unequivocal because they state the misuse of the product (removing blade guards) and the harm that could result (severe or potentially serious injury). 
d) REASONING: 
· Ryobi sold thousands of saws with these labels and only two documented incidents of harm as that caused to Hood. 
e) 
5. Ragans:  The more common the product is misused---> stricter warnings. 
a) Two bottles of hair products with labels saying NOT put drops of either into one another. [expected danger- hair destroyed; actual danger= explosion]
b) In Hood, required action to make saw “unsafe” consciously, however in Ragans you are not making a conscious decision and danger is more foreseeable and easy and therefore hair products that exploded 
C. When will “Learned Intermediaries”eliminate need for a direct warning to consumers? [State v. Karl]
1. Under the “learned intermediary doctrine” the  manufacturer owes no duty to the ultimate consumer, so long as the manufacturer adequately warns the prescribing physician of the danger. [exception for mass immunization
2. Basis for Rule:
a) Difficulty warning consumers
b) Traditional reliance on treating physicians
c) Physician best position to warn and select drugs
d) Interference with doctor-patient relationship
e) Small market or small number of consumers
f) Manufacturers can’t control who the doctor prescribes their drug to. 
3. Why Abandon Rule
a) Direct consumer advertising
b) Managed care weakened doctor patient relationship and use of internet 
c) Medical practice as a shared undertaking.
4. State v. Karl: Rejects Learned intermediary doctrine. 
a) Manufacturers who directly benefit from drug sales, possess knowledge of potential harms, 
D. Warnings and Design Defects: So long as a product is not unreasonably designed for the general public and includes adequate warning, the warning may bar a claim that the product was designed negligently. 
V. Defective Product Defenses
A. Comparative Fault [General Motors v. Sanchez]
1. Applies if plaintiff’s conduct falls below standard of care, unless hidden defects. 
2. Sanchez: no duty to discover hidden defect because car is sold on the expectation that it is not going to be inspected. HOWEVER, there is an obligation to exercise reasonable care→ Sanchez loses because he failed to exercise reasonable care since he failed to check gear before stepping out of the car, he should not have let car idle. One is required to get a driver’s license so there is a set of responsibilities that one should have. 
a) FACTS: 
· Pickup rolled backward, pinning Sanchez between driver’s door and a gate. Left truck door open and engine running.
b) RAD: automatic braking system, lock into different girls so no possible mis-shift, beeping or lighting to notify driver. 
B. Assumption of Risk
1. Express assumption of risk is not a defense. 
2. Implied assumption of risk may be. 
C. Substantial Modification Defense [Liriano] [Jones v. Ryobi]
1. General Rule: manufacturer is not liable for injuries by substantial alterations to the product by a third party that render the product defective or unsafe. [some states- even if substantial alteration is foreseeable] only if defendant did not fail to warn about foreseeable hazard of alteration. Liriano
· Manufacturer might be liable for injuries resulting from a third party’s removal of a safety device, where the product was purposefully manufactured to permit use of the product without safety device [foreseeable misuse= foreseeable alteration]
2. Most states won’t recognize defense when use is 
a) Foreseeable Jones v. Ryobi
b) Purposely designed to permit use without feature; or 
c) When product cannot be used for its purpose absent modification. [Jones v. Ryobi]
3. Jones v. Ryobi
a) FACTS:
· To ensure proper printing, operator of press must frequently adjust heels that eject the paper from press. When it was sold, the press had a safety guard that prevented an operator from reaching into the moving parts of the press to adjust wheels and interlock switch that shut off press if safety guard was opened. 
· Common industry practice was to remove guard allowing the press’s eject wheels to be adjusted without stopping. Jones’ hand got stuck in. 
b) MAJORITY→ MINORITY
· Strict application: No claim because was reasonably safe when left manufacturer, even if unsafe modification is foreseeable 
c) DISSENT→ MAJORITY: No substantial modification defense because alteration was foreseeable. 
· Nearly all of machines in use had their safety guards removed, indicating that press could not operate effectively with safe guard
d) RAD: Put adjustment knobs on the outside or guad not so humid and everything stick. 
4. Failure to Warn against Substantial Modification [Liriano]
a) FACTS: 
· Plaintiff lost hand in meat grinder after his employer removed the grinder’s safety guard.  
b) HOLDING: 
· Manufacturer may be liable for a failure to warn of the consequences of a third party’s modifications to a product that render it defective; however failure to warn might not be the legal cause of the injury where the injured party where the injured party knew of the danger, or helped remove an important safety device. Some warnings may be so open and obvious so warning is unnecessary. 
c) REASONING: 
· Burden of placing warning on a product is much less than the burden of designing a product that cannot be modified by third party. 
5. Exception to Warn against Substantial Modification for Bulk Supplier
a) Exception when company supplies bulk to a large enterprise where it will be used by many workers
· Likelihood of serious injury from supplier’s failure to warn
· Burden on a supplier of giving a warning
· Feasibility of effectiveness of a supplier’s warning
· Reliability of employers to warn their own employees
· Existence and efficacy of other protections
· Social utility of requiring or not requiring suppliers to warn. 
