Trusts & Wills – Fall 2014 – Professor Sliskovich 
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I. Overview:
a. Probate = Formal process opened by n executor on decedent’s death.
b. Probate Property = Property owned by the decedent at the time of his death. 
i. Advantages:
1. Provides clarity, closure, and orderly distribution.
2. Protective advantages: Once probate opens, clock starts running for creditors to bring claims. If there are multiple claims against you before you die, claims can expire if creditors don't bring claims during allotted time. 
ii. Disadvantages:
1. Expensive & public
c. Testate v. Intestate
i. Testate: Die with a will
ii. Intestate: Die without a will
1. Note: If have will but not all assets listed, rest goes through intestacy. 
d. Non-Probate Transfers:
i. Trust
1. Inter-vivos trust avoids probate while testamentary trust under decedents will passes through probate. 
2. Division between legal title and equitable interst. 
ii. Life Insurance Policy
1. Named third party beneficiary gets amount under policy after decedents death certificate mailed. 
iii. Joint Tenancy
1. Decedents interest vanishes at death and survivor then owns the entire property. 
iv. Legal Possessory Interest and Future Interest
1. Ex: O to A for life, and remainder to B. 

II. INTESTACY

a. Personal Property = Governed by law of the state where decedent was domiciled at death.
b. Real Property = Governed by law of the state where real property located. 

c. SPOUSAL SHARES
i. What is a Spouse:
1. Valid Marriage only—no common law marriage in CA. 
2. Domestic Partners OK
a. Since 2004, CA recognizes spouse as including domestic partners
i. To be valid, domestic partners must: 1) file a declaration of the secretary of state, 2) both must have common residence, and 3) neither can be married or in a domestic partnership with another person. 
3. Putative Spouse –Two people who harbor the assumption that they are married when they aren’t actually for some reason
a. Protected if are not culpable
b. Inherit on principles of equity. 
4. Separation/ Divorce – Spouses are legally married until divorce is final. 
a. All assets acquired after marriage are viewed as separate property.
b. Note: once physically separate (but not divorce) the community is suspended)
c. Separation does not terminate inheritance rights, must terminate the marriage to terminate inheritance rights. 
ii. Spousal Shares: CPC 6401:
1. Community Property + Quasi Community Property:
a. RULE:  Surviving spouse takes decedents 50% share in the community and quasi community property (If a woman’s spouse dies intestate, she inherits the entire community)	
i. Carve out non-community things such as property before marriage, gifts, & inheritance
2. Separate Property = Property obtained prior to marriage or inherited after marriage, gifts.
a. RULE: Surviving spouse takes:
i. 100% if decedent leaves no surviving issue, parent, brother, sister, or issue of a deceased brother or sister.
ii. 50% when:
1. Where decedent leaves only one child or the issue of one deceased child. 
2. Where decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them (brothers & sisters of decedent?). 
iii. 33% when:
1. Decedent leaves more than one child
2. Where decedent leaves one child and the issue of one or more deceased children.
3. Where the decedent leaves issue of two or more deceased children. 

iii. No Surviving Spouse at Death: CPC 6402:	
1. Passes as follows:
a. Issue of decedent “equally”
b. Decedent’s parents “equally”
c. Issue of decedent’s parents “equally”
d. Grandparents or issue of grandparents “equally”
e. Issue of predeceased spouse (from previous marriage)
f. Decedent’s Next of Kin (look at chart of consanguinity)
g. Parents of the decedent’s predeceased spouse or the issue of those parents.
h. **Note if all this fails, the property will escheat to the state but there is a strong policy disfavoring escheat. 

iv. Recapture Rule: CPC 6402.5:
1. Seeks to restore the balance of equality between families.
a. HYPO: H&W get married as kids with all property being CP. H dies first and his 50% of CP goes to wife, so she has their entire life earnings. When W dies, survived by parents & all went to them. Assuming died relatively close to each other, H parents without anything. Fair? This seeks to amend that problem.
2. RULE: If the following conditions are met, the recapture rule applies and the property will transfer back to the predeceased spouse’s estate:
a. Surviving Spouse/ Decedent dies intestate
b. Decedent leaves no surviving spouse
c. Decedent leaves no issue
d. The surviving spouse/ decedent must have qualifying property as part of his estate:
i. REAL PROPERTY: qualifies if the second spouse dies within 15 years of the first spouse from whom the property was acquired. 
ii. PERSONAL PROPERTY: Three conditions to qualify for recapture:
1. Personal property qualifies is the second spouse died 5 years after the first spouse from whom property was acquired; and 
2. Written record of ownership of the property; and 
3. Aggregate value of the personal property exceeds $10k.
4. *Claimant bears burden of proof to show the exact personal property. 
3. Limits: Applies to intestacy where decedent has previously taken from predeceased spouse, has not married, and dies without issue. 
4. Scope: As long as all conditions are met, then recapture applies to any property received from predeceased spouse, including non-probate property. 
a. If second spouse to die has sold the property (i.e., sold blackacre and bought another property or spent the cash after selling the property), then the cash etc. is not subject to recapture. 
i. One-half of community property in existence at time of death of predeceased spouse. 
ii. One-half of any community property, in existence at time of death of predeceased spouse which was given to decedent by predeceased spouse through gift, decent, or devise. 
iii. Portion of any community property in which predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
1. JOINT TENANCY
5. Order it passes:
a. Surviving issue of predeceased spouse
b. Parent or Parents of predeceased spouse “equally”
c. Issue of parents or parent of predeceased spouse 
d. If none, next of kin of decedent in manner provided by 6402.
e. If there is none ^^ next of kin of predeceased spouse

d. SURVIVAL
i. In cases of true simultaneous death, each spouse is treated as having survived the other for purposes of the “predeceased spouse”  so nothing passing is attributable to the other (CPC 220):
1. Joint tenancies sever (CPC 223), community property severs and we treat as separate property, and we pass each spouses half of the community through THEIR estate and to THEIR respective probates. 
ii. Must survive both actually & legally: 
iii. Death at Intestacy = 120 Hour Rule: CPC 6403
1. “Survivor” must have survived the predeceased by 120 hours for purposes of intestate succession.
a. Anyone: wife, children, parents, etc. 
2. Must be established by clear and convincing evidence or else deemed to have failed to survive.  
iv. Death at Non-Intestacy Statutes: CPC 21109:
1. Wills, Trusts, etc. 
2. Millisecond rule – clear and convincing evidence that survived. 
3. Janus v. Tarawucz: H & W take Tylenol laced cynide case. Issue who was entitled to life insurance policy? Court held that there was sufficient evidence showing actual survival. In intestacy scenario, would have ocme out the other way in CA because W failed to meet 120-hour legal survival requirement. However, unless life insurance policy said otherwise, actual survival is all that is needed for non-probate scenarios in CA. W’s parents get proceeds. 
a. Recapture applies in this case because applies to anything received from a predeceased spouse, including non-probate property. H died intestate and met requirement of recapture for personal property in the 5-year window. Therefore, insurance policy proceeds recaptured and go to H’s parents—different result. 



v. Distribution of Shares of Descendants
1. What does Equally Means?
a. Per Stirpes  CA CPC 240
i. First cut made at First Tier (Children)
1. Even if all children dead, but leaving issue.
ii. Start by dividing between living children or deceased children leaving issue behind
iii. Dropped by bloodline
b. Per Capita (Modern American Method) 
i. Fist cut made at First Live Taker
ii. Equally to each live taker and for each deceased leaving issue. 
iii. Dropped by bloodline
c. Per Capita each generation
i. First cut made at First Live Taker
ii. Equally to each live taker and then to each deceased leaving at least one issue behind. 
d. Dropped by pooling (1/3 to live child and the rest 2/3 to children of children)??
vi. CA APPROCH: Per Stirpes for Intestacy. If no contrary intent given in will, trust, or other instrument: will be distributed according to section 240. (CPC 245).
1. [image: ]If you say “per stirpes” and “per capita” no adequate intent to what you want. 












2. HYPOS
a. HYPO#1 (pg. 87) A has two children: B & C. B predeceases A leaving a child, D. C predeceases A, leaving two children E & F. A Dies intestate, leaving no surviving spouse, survived by grandchildren D, E, and F. How is the estate distributed?
i. Per Stirpes: D takes B’s ½ share, & E + F each tae ¼ (C’s ½ share divided by 2)
ii. Per Capita: 1/3 to each B, E, & F.
1. Note: If F had predeceased A, leaving 2 decedents, F’s decedents would each take 1/6 share. 
iii. Pooling: D, E, & F each take 1/3.	

b. HYPO #2 H & W had 4 children (ABCD). All property they own is community property. Wife dies first and all property goes to husband. Husband dies intestate. A has one child (R), B has 2 children (S &T), C does not have any children, & D has 3 children (X, Y, Z). What if A, C, and D each die before husband dies?
i. Per Stirpes: R gets 1/3, B gets 1/3 & X,Y,Z would get 1/9
ii. Per Capita: Same as above.
iii. Pooling: B, the only living child gets 1/3. We take the remaining 2/3 (stemming from the blood line of A & D—predeceased children with issue) and pool it, and divide it up among the children. So, R, X, Y, Z each get 1/6…ASK HOW 1/6!!!

c. HYPO #3 ^Now lets assume B dies. How is the estate distributed?
i. Per Stirpes: R would take A’s 1/3, S+T take B’s 1/3 so each get 1/6, and XY+Z would get D’s 1/3 so each would get 1/9. 
ii. Per Capita: Since all children are dead, we make the first cut at the grandchildren and divide into 6 equal shares. 
1. Note: if there were dropping shares, we would distribute equally by bloodline. 
iii. Pooling: Same as per capita b/c no dropping shares. 

d. HYPO #4 D has 3 children (ABC). A has 5 children (PQRST), B has 1 child (V) and C has 2 children (XY). Moreover, T has 1 child (F) and Y has 2 children (GH). ABC all die in a common disaster. B leaves surviving spouse. RT also dies as well as Y. D then dies intestate. Who Takes?
i. B’s spouse doesn't get money because in-law doesn't carry any inheritance rights. 
ii. Per Stirpes: Cut off is at first generational lines, so A,B, C’s representatives all get 1/3 share. So A’s decedents: PQS and F each get 1/12 share. B’s decedents: V gets 1/3 share; C’s decedents X gets 1/6, G and H each get 1/12. 
iii. Per Capita: Cut off is at second generational line, so PQST (who is represented by F), V, X, and Y (represented by G+H) each get a 1/7 interest; so P,Q, S,T, V and X each get a 1/7 interest; F gets a 1/7 interest as T’s representative, and G+H each get 1/14 interests (as Y’s representatives). 
iv. Pooling: Cut off is at the second generational live (first living generation), so PQSTV and X each get a 1/7 interest; Then we pool the rest, so G,H, and F each get 1/3 of the remaining 2/7 interst-2/21.

3. Intestate Distribution of Shares and Disclaimer: CPC 282:
a. The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made. 
i. Ex: M has 2 children (AB).  A has 9 children, B has 1 child.  B predeceases M.  When M dies, we make the first cut at the generation with a live taker – A.  B’s child will get ½ the estate, and A will get the other half.  If A could disclaim and be deemed predeceased, we make the cut at generation with a live person  grandchildren.  There are 10 grandchildren and each gets 1/10th of the estate.  A could succeeded in capturing 90% of the estate for his children at the expense of B’s 1 child.  CPC 282(a) does not allow this to happen.
vii. Next of Kin
1. When decedent dies, if no surviving spouse, we give to issue. If no issue, we give to parents or issue of parents. If none, we give to grandparents. If no issue of grandparents, then we go to issue of predeceased spouse, then next of kin and then predeceased spouse’s parents or issue of parents, and then escheat. 
a. Next of kin: everyone past grandparents’ line of decent.
2. Three Different Next of Kin Distribution Models:
a. Parentellic Model: You go out on the parentelic lines until you find a live taker and then you stop and that’s your next of kin. 
i. 1st parentela: Lineals (children, grandchildren)
ii. 2nd parentela: First line collaterals (Parents & their descendants – brothers/ sisters, nieces/ nephews
iii. 3rd parentela: Grandparents, Uncles/ Aunts/ First Cousins
3. Degree of Relationship Model: Focusing on the degree; not so much the line. Look at the chart and the subscript number on top of each box. Degrees of relationship resemble links in a chain. They represent generations so count up the number of generational links and the shorter chain wins. The fewer links, the closet the relationship.
a. Ex: between you and child: 1; between you and parents: 1; between you and grandparents: 2.
b. If you have several within the same degree of relationship, those within the closest parenthetic line to you are next of kin. 
4. CA Approach: Degree of Relationship with Parentellic Tiebreaker (CPC 6402(f)):
a. Where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor (closest Parentellic line) are preferred to those claiming through an ancestor more remote. 
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e. TRANSFERS TO CHILDREN
i. Issue: Doesn't mean children necessarily but rather the whole line of decent (parent-child relationship). 
1. You inherit form your parent and through your parent. They stand as a placeholder. Similarly, when you have a child and grandchild, it goes back up to you = Optimal Inheritance Rights
2. Child has the right to inherit form and through parents
3. Child has a right to support from parents through the age of majority
ii. Establishing a Parent/ Child Relationship:
1. Parent/ Child can inherit BY & THROUGH if (CPC 6450):
a. If a relationship of parent and child exists between a person and the person’s natural parents, regardless of marital status. 
b. Adopted child. 
2. Parent Does not inherit BY & THROUGH SUCCESSION if any apply (6452):
a. Parent’s rights were terminated and the parent-child relationship was not judicially reestablished.
i. Ex: Child protective services
b. Parent didn't acknowledge the child.
c. Parent left child – during childs minority – without effort to provide for childs support –OR without communication from parent – for SEVEN consecutive years – continued until end of childs minority –with INTENT to abandon the child. 
i. Failure to communicate and do these things is presumptive evidence of intent. 
3. Adoption 
a. The couple that adopts acquires immediate rights from the child and vice versa. 
b. Adoption creates full, unlimited inheritance rights, identical to those enjoyed by natural parents and natural children. 
c. RULE (CPC 6451a): Adoption severs relationship with natural parents unless both:
i. FIRST CONDITION:
1. Natural parent and adopted person lived together at any time as parent & child, OR natural parent died before person was born but was married to or cohabitating with the other natural parent at time person was conceived; AND
ii. SECOND CONDITION:
1. Adoption was by spouse of either natural parents OR after death of either natural parents:
2. STEP PARENT or POST DEATH EXCEPTION.
3. Ex: H & W give birth to child. Husband dies and W marries Fred. Child can inherit from H,W, & Fred. 
4. Ex: H & W give birth to a child. Husband then leaves the family and they get divorced. Wife’s new husband wants to adopt the child. Husband agrees. Here, 1) Natural parent lived with the child, and 2) the adoption is by the spouse of the natural parent; So, child continues to have inheritance rights from and through natural parent even though he left and has consented to adoption. 
d. RULE (6451b): If satisfies the requirements that a child can inherit from natural parent if adopted, the natural parent (or that family) still cannot inherit from or through the adopted person on the basis of a parent and child relationship UNLESS adoption is by the spouse or surviving spouse of that parent.  If adopted by non-stepparent, the natural parent is out. 
i. Whole-blooded siblings can inherit through natural parents who have been displaced by adoption. 
ii. Basically looking out for the adopted person and not meant to protect the natural parent. **
e. Foster Parent (Barriers to Adoption: CPC 6454):
i. If for some reason cant get natural parents consent…
ii. RULE: By & Through Relationship exists with Foster Parent or Stepparent if (CPC 6454): 
1. Relationship 1) began during minority & 2) continued throughout the joint lifetimes of the person and the parent.
2. Established by clear and convincing evidence that the person would have adopted but for legal barrier. 
3. *No up arrows, just down (so childs stuff doesn't go up to that parent here). 
f. CA recognizes Equitable Adoption (CPC 6455)
i. In common law, focus on contract and doctrine as set forth in 104 are the traditionally expressed factors courts use in assessing whether complied with basic elements, which would upon up specific performance or damages to child who in this case brought up by family and was not adopted. 
ii. CA does contract based.
iii. Must show by clear and convincing evidence that elements are satisfied. 
1. If someone died before you could sign adoption, the part of clear and convincing evidence.
iv. Benefit only to child and issue of child and not up.
v. Equitable adoption picks up where foster adoption leaves off.
vi. ELEMENTS? 
vii. O’Neil v. Wilkes (Georgia 1944): 
1. Child was born to unmarried parents, and after being bounced around btn family members, child ended up living with a man named Cook, who never adopted her, but raised her and provide for her until she was married.  Cook later died intestate.  The child argued that her Aunt, who had had physical custody of her before she lived with cook, had the authority to consent to giving up custody of the child (as necessary for equitable adoption)
2. Court held that that a legal custodian does not have the right to consent to the adoption of a child b/c that right is specifically retained by the child’s natural parent or legal guardian. The court said that the natural parents never gave their agreement-express or implied-so there was no agreement to give up custody-no was equitable adoption because of this fatal flaw.
a. Note: no foster adoption because no legal barrier? 
g. Adult Adoption:
i. California recognizes adult adoption for purposes of intestacy 
ii. BUT if there is a will, unless adopted person lived with parent as a minor, he cannot inherit THROUGH parent, only FROM parent
1. If they live with you as a minor, they are your child and purposes of your child for grandma’s will (inherit from and through)
2. So if person is adopted as an adult, person is not issue  can inherit from you but not through you (so can inherit from you, but not directly from grandma).
iii. Minary v. Citizens Fidelity Bank & Trust Co.: 
1. Facts: Mother made a will devising her residuary estate in trust to her husband and three sons. The trust was to terminate upon last survivors death. One of the sons adopted his wife in order to insert her to his parenthetical line as an issue to whom his share of mother’s estate would pass upon death, ensuring future. 
2. Court held that it looked like son was trying to alter the mother’s intent so didn't allow. 
a. Note: In CA, would be same result because although wife could inherit form her husband as his child, she can inherit through him from his mom because didn't live as a minor. 
4. Negative Disinheritance
a. At common law, you could only disinherit someone by giving property to someone else. 
i. By leaving residuary clause, avoids the problem of having someone you don't want to take in intestacy take. 
ii. If courts see disinheritance language will treat individual as having been predeceased, but their issue can still take. So can operate to disadvantage. 
5. Half-Blood:
a. Relatives of the half blood inherit the same share they would inherit if they were whole blood. 
i. Ex: Mother and Father get married have children A, B, C. Father dies, mother remarries Father 2 and they have a child, D. D shares only mother’s blood with A, B, & C. None of the children have children. M dies, then A dies. Who takes when A dies in intestacy?
1. Cant pass down because A has no child, so goes up to M. M is dead, so goes down to her heirs. B, C, and D treated equally in CA.
 
6. Posthumous Children: Born after parent died
a. UPC says that if child born within 300 days after parent’s death, then presumptively the child of that parent will have inheritance rights. 
b. When it comes to children conceived and born after death, child deemed to have been born in lifetime of decedent and before testamentary documents executed if decedent in writing allows his material to be used.
1. Signed & dated
2. Revocation or amendment also signed & dated.
3. Person is designated to control use of genetic material.
a. Person must send written notice, certified w/ return receipt requested, inform people who have power to control distribution of either decedents property or death benefits payable by reason of decedents death, within FOUR months of date of death certificate issuance or entry of judgment of decedents death, whichever first. 
4. In addition to notice, child must be conceived within two years after death. 
c. Woodward v. Commissioner of Social Security:
i. Facts: Wife undertook IVF to get pregnant with husband sperm that was preserved because he got sick and was going to be sterile. Once came into existence, applied for social security survivors benefits. 
ii. Court looked to state law to determine if allowed children to qualify as living before father died: (1) best interest of the child, (2) administrative efficiency (3) reproductive rights
iii. Court didn't allow for the kids to inherit: no consent from dad.
d. In Re Martin B.:
i. Facts: Man died leaving trust specifying devise to issue and decedents. He left behind a wife and one son. The other son died earlier than him but his wife, three years later, used his preserved semen in vitro to make two boys.
ii. Court held it was up to the intent of the grantor to decides what he considers children, and here his intent met that standard. 

7. Advancements (Intestacy Doctrine Only):
a. An advancement if an inter-vivos gift to the child by the decedent during the decedent’s lifetime that the decedent intended to count against the child’s intestate inheritance from the decedent’s estate. 
b. In CL, all lifetime gifts were presumed to be advancements. 
c. RULE: In CA, Inter-vivos gifts are not treated as advancement unless specifically designated (this is the modern approach)(CPC 6409):
i. A lifetime gift to an heir is treated as an advancement against that heirs share of the intestate if one of the following conditions met:
1. Contemporaneous statement in writing that gift is an advancement, OR
a. A check that says at bottom “advance against estate” is good. 
2. Heir acknowledges, at any time, in writing that the gift was an advancement
ii. RULE (CPC 6409(b&c)): Value of the property advanced to be valued at the time it was given, or death of descendent, whichever first. 
1. If specifically says how much worth in the writing, use that. 
iii. RULE (CPC 6409(d)): If the recipient of the property advanced predeceases decedent, the property is not counted as advanced against the share of the recipients issue unless a declaration provides otherwise.
1. So if dad gets an advance from grandpa, then dies, the advancement does not count against dad’s children under the rationale that they did not benefit from the advancement. 
a. Acknowledgement can provide otherwise, so can be against kids if says that in writing??
d. How to apply Advancement:
i. Hotchpot: bring back all advances that were made which become an augmented estate. Add what was given to both ids in addition to what she left, the split. See how much they already received and the remaining estate will go to that child. 
1. HYPO: Father spent 40K on child X’s 4 year education but spent $140k on child Y’s 4-year education. When he dies, his estate was valued at $200k. 
a. So what you would do is take the $200k estate, add the 2 children’s tuitions ($40k+ $140k) to it (200k+180k), which equal 380: in the estate. This $380 k is what is theoretically split in 2, leaving each child with an equal 190k share. Then credit amount of each advance from the child’s cut. 
i. X: 190k-40k=140k
ii. Y: 190k-140k=50k
b. What if father only died with a 50k estate?
i. 50k + 140 +40 = 230k in estate, so 115k in estate for each child. 
ii. Y’s advancement of 140k exceeds the 115k allotment, now what happens?
iii. There is no obligation for Y to repay X anything in excess that was gifted to him  if state is insufficient there is nothing X can do about it. X takes the 50k estate, Y gets nothing. 
e. Debt owed to decedent:
i. No charged against the intestate share of any person except the debtor.
ii. If debtor fails to survive the decedent, the debt is not taken into account in computing the intestate share of the debtors issue. 


8. Guardianship and Conservatorship:
a. Minors lack capacity and can therefor NOT take intestate property alone  someone must hold it for them for a determined period of time. 
b. Four traditional ways to provide for this temporary hold until some future date:
i. Guardianship = Default Rule
1. Guards the property for the benefit of minor until the minor reaches the age of 18.
2. Subject to court supervision and to account for property
a. This can be costly, cumbersome, and inflexible. 
3. Default Rule: If you die intestate, minors are given guardianship. 
ii. Conservatorship = similar to guardianship, but less accounting and has more power – still subject to annual accounting and still costly and cumbersome. 
iii. Custodianship
1. Person who is given property to hold for the minor under UTMA (adopted in all states)
2. Custodian given the property has the power to use and manage property for the benefit of the minor
3. Very limited accounting requirements (often not required at all); no court supervision.
iv. Trusts
1. Most flexible, can make trust for anything
2. Do not terminate when child reaches maturity (trust can postpone possession until the donor thinks the child is competent to manage the property)
3. Subject to very minimal accounting~	
	
f. BARS TO SUCCESSION
i. Slayer Doctrine (CPC 250) = A person who intentionally and feloniously kills the decent is not entitled to take and is treated as having failed to survive the decedent (skips slayer and passes to slayer’s children).
1. Does not include accidental death or unintentional manslaughter; must be intentional. 
2. Standard of proof for finding intentional and felonious killing:
a. CPC 254(a): A final judgment of conviction of felonious and intentional killing is conclusive (state found you guilty beyond a reasonable doubt).
b. CPC 254(b): In the absence of a conviction court may determine by a preponderance of the evidence = BURDEN OF PROOF is on party seeking to establish that killing was felonious and intentional. 
3. Slayer who feloniously and intentionally killed decedent is barred from inheriting:
a. Property under a will or trust.
b. Property under intestate succession
c. Quasi-community property the killer would otherwise acquire
4. There is a distinction between whether testate or inteste:
a. Intestate = In intestate scenarios, slayer treated as predeceased and intestacy provisions move along, allowing children to take. 
b. Testate = CA rules says that if M dies testate, no only does child not take because child is treated as predeceased, but anti-lapse does not apply, so A’s issue is out as well.
i. What if M says in will “I give to my kids, but if any predecease me, to their issue”m if A kills M, can A’s children take?
1. Since ST does not need anti-lapse to take, the anti-lapse prevention in the slayer doctrine cannot apply. So, by treating A as dead, A cannot take, BUT the alternative provision kicks in an A’s children takes his share. 
ii. Antilapse is the doctrine designed to help us figure out what the testate will want to happen; based on the idea that if you, the predeceased taker, were in a degree of relationship (family) ad if you leave issue behind then the decedent will want your issue to take in that place…presumption that we could save the gift then let it fall to proposed issue. Rationale we don't want person to take because will about intent so if you knew that that person would kill you you wouldn't want them to take. 
5. Joint Tenancy (CPC 251) = Felonious and intentional killing severs joint tenancy; slayer can keep his half, but cant keep other half – right of survivorship extinguished. 
6. Bond, Life Insurance, or other contractual arrangement (CPC 252) = Becomes payable as though killer predeceased decedent. 
ii. In re Mahoney: 
1. Wife convicted of manslaughter and filed to be probated as surviving spouse. 
2. Three CL approaches:
a. Old Traditional: Statute says wife gets it so wife get it. 
b. Doctrine of Equity: wrongdoers shouldn't get. 
c. Constructive Trust: Not a trust, judicial remedy that says you are their heir and by statute have to give you spousal share but to prevent unjust enrichment, cant keep it so we are going to order you to transfer immediately to next best rightful taker. 

iii. Elder Abuse (CPC 259)
1. Any person shall be deemed to have predeceased a decedent when it has been proven, by clear and convincing evidence that the person is liable for physical abuse, neglect, or fiduciary abuse of the decedent, who was an elder or dependent adult.
2. Conditions:
a. Clear and Convincing evidence that person is liable for abuse of an elder
b. Acted in bad faith 
c. Acted reckless, malicious, oppressive in act
d. Decedent was unable to manage financial resources or resist fraud
iv. DISCLAIMER
1. A disclaimer is when you choose not to accept a gift. 
a. RULE (CPC 282(a)): If you disclaim a gift in CA, you’re treated as if you predeceased decedent and the gift passes through you to your heirs. 
i. **Takes relation back approach. The disclaimer relates back to H’s death, and by disclaiming, you are treated as dead as of the instant of H’s death. 
2. Requirements of Disclaimer:
a. Must be in writing
b. Writing must be executed 9 months of the date of death. 	
3. Reasons why someone would disclaim a gift: 
a. Prevent property given to you from going to creditors, IRS, divorce settlement, etc.;
b. Tax implications—want to avoid potential tax liabilities in re-gifting property
c. Post-mortem estate planning
i. Ex: H & W, H dies intestate. They have one kid. If intestate, separate property will be split 50/50 between W and 1 kid. W might need all the separate property, so easier if son just disclaims than if he gifts it to mother because there may be a gift tax. If he disclaims and has no children, it will pass back to W. 
ii. Can’t pick bits and pieces to take. you’re either in or you’re out. 
4. Troy v. Hart: 
a. Three siblings who were alive at time of mothers death. One of the siblings was institutionalized. Once you qualify and become eligible for medical, eligible for state benefits To qualify, must meet certain standards. If you qualified for medical and come into money, idea is that you must spend down that money, repay, or risk losing eligibility.  
b. He disclaimed not to lose the benefits. So beneficiary viewed as pre-deceased. 
5. RULE: Disclaimers are not effective in the case of super creditors, like IRS and Govt. (can disclaim against visa).
6. Drye v. US: Sole heir to 233k estate had a tax bill of 325k. In order to keep estae out of creditors hands, he disclaimed interest so it would go to his daughter instead.
a. Held: SC held that disclaimer was not allowed because the minute M died, the assets became the heirs and the IRS had an immediate claim to those assets, so Drye could not disclaim. 
i. Govt. and IRS are super-creditors: The IRS has special rights to all claims; also there is a difference between current claims from creditors (which are present) and future creditors that might exist in the future, after you disclaim your share. 
7. RULE (CPC b(2)): You can’t file a disclaimer to get your kid more than he would otherwise because of your advancement. 
a. Ex: M has 2 kids (AB).  A has two children (ST).  M makes advancement to A of $100k during her life (advance against the share of her estate).  M dies intestate with a $200k estate.  We calculate the enhanced estate $200k + $100k = $300k.  $150k for each child (AB).  $150k - $100k = $50k for A and $150k for B.
i. A realizes if he disclaims, and he would therefore be treated as predeceased.  If someone predeceases, we do not count the advancement as an advancement to A’s issue – the advancement is forgiven to A’s heirs (so the two children would get the full $150k share).  However, this does not apply under 282(b)(2), Beneficiary of a disclaimed interest is not treated as predeceased for purposes of advancement
III. WILLS
a. Wills Act: Formalities & Form:
i. Executed Wills:
1. Writing 
2. Signature 
3. Attestation (witnessed)
ii. Primary functions:
1. Ritualistic
a. Process made to show that something of major significance happening.
b. Witnesses
2. Evidentiary
a. Witness makes sure its real; helps court understand that this is the document you intended to sign. 
b. Writing requirement
c. Signature requirement 
3. Protective
a. It is in fact the testator that selected this document from all other documents, and meant to protect the intent of the testator. 
4. Channeling = Standardization idea: we want your will to survive challenge and to fly through probate court without any issues so standardizing the process. 
iii. CA Statutory Wills Act Rules (CPC 6110): 
1. A will must be:
a. In writing
b. Signed by the testator, OR some other person in the testator’s presence and by the direction of the testator, OR by conservator by court’s order
c. During T’s lifetime:
i. There are Two Witnesses to T’s signature who were present at the same time 
1. Standard: Conscious presence is the presence standard in CA. 
ii. Both Witnesses witness T’s signing OR acknowledge the will
1. CA statute does not say when or where witnesses must sign, or that they must be in the presence of T.
2. One recent case said witnesses signing the will 8 years later was fine as long as memory remained. 
iii. Both understand that the instrument they sign is the testator’s will. 
2. Harmless Error Standard for Witness Requirements (CPC 6110(2)):
a. If the will isn’t property witnessed, court will treat like it had been proper so long as there is clear and convincing evidence that, at the time testator signed the will, testator intended the will to constitute his will. 
**CA is a strict compliance jurisdiction but developed some leeway with the harmless error approach to witnesses signatures.**
iv. Levels of Scrutiny for Writing, Signature, & Attestation
1. Strict Compliance
a. Literal, bulls eye.
2. Substantial Compliance 
a. Close enough that where there is clear and convincing evidence that this is the will that T wants and that T substantially complied. A court will deem a defectively executed will as being accord with statutory formalities of the defective execution fulfills the prupose of the formalities.
i. If there is enough evidence, no fear of fraud. 
3. Harmless Error: Clear and Convincing evidence of intention to be will. 
a. So long as there is clear and convincing evidence that T intended that document to be his will, then Courts may dispense the wills act requirements. 
i. T’s intent is paramount—courts are directed to look only at whether the decedent intended the document to constitute his will.
ii. UPC Approach (only 8 jx. adopted).
iii. In re Estate of Hall: Jim and Betty drafted a joint will together.  Jim asked if the will could be effective without having witnesses.  There was only one witness, the lawyer.  They sign the will.    They decide to rip up the old will.  They never go back to the lawyers office and resign and re- execute.  Husband dies.  HOLDING: The court admitted the joint will to probate because betty and jim believed that it was a final rule
1. NOTE: Montana is a UPC jurisdiction – harmless error is the rule in Montana.
2. The court concluded that there was clear and convincing evidence that Jim intended the joint will to be his will; so even though there was only one witness, clear and convincing evidence of intent is all the court requires under the harmless error doctrine.


v. Strict Compliance: For a will to be admitted to probate, it must be in strict compliance with the formal requirement of the applicable Wills Act. 
1. Traditional CL and current majority approach
2. When there are so many rules/ requirements substantially heightens the risk that a will will be found invalid. However, if everything 
3. In re Groffman: 	
a. Facts: Lawyer prepared writing for Groffman & he went to friends house to get it signed and when he goes asks if friends will sign will. Two friends signed in separate rooms. Each witness acknowledged Groffman’s signature and signed but they didn't do it at the same time, as the statute there required them to. 
b. HELD: Though the will reflected T’s true intent, adhered to strict compliance in a line of sight jurisdiction and found will invalid. 
c. Purpose was not to open the blood gates and to avoid potential for litigation by channeling the process early into lawyers. A will that has been offered to probate starts with validity. 
4. Stevens v. Casdorph:
a. Facts: Miller was confined to a wheelchair and he was a successful businessman and did a lot of business in this bank—he even owned part of the bank. He went to a notary and asked to sign his will. The bank tellers did sign the will but they were behind the counter so they didn't see Miller actually sign it. 
b. Court held that it was not in compliance with the wills act using strict compliance because tellers didn't see Miller sign it or acknowledge it in his presence. 
c. This case identifies the meaning of presence. 

vi. Two Traditional Views of Presence:
1. Line of Sight Rule =  CL approach wich was applied in Groffman & Casdorph
a. Have to be able to see the testator affix signature on the document, not actually see, but have to be capable. 
2. Conscious Presence Approach = Testator comprehends that witness in the act of signing and vice versa.
a. Looking at the whole set of circumstances surrounding the execution. 
b. If you had a black pen in your hand, and the signature was black but you didn't see us actually sign it, you use all your sense to determine that the will was actually signed. 
c. CA approach. 
3. CA Requires both witnesses must be present at the same time when T signs (applying conscious presence standard), but witnesses do not have to sign in the presence of T or each other. 

vii. Signature Requirement
1. Legibility
a. RULE: Anything that you intend to be your signature qualifies as your signature. 
b. CA Civ Code: In order for a mark to be valid as a signature:
i. Mark must be made in front of a witness
ii. Witnesses must write the name of the person who made the mark underneath the mark. 
iii. Witness must also write witnesses name as the person who wrote the testator’s name under the mark. 
c. McCabe (CA 1990)
i. Facts: Very ill testator signed his name on the signature line with an “X”, then two attesting witnesses signed. Court admitted the will to probate
ii. Shows that courts allow substantial compliance with the Civil Code definition of signature. 
d. CA courts apply substantial compliance for purposes of interpreting the civil code for authentication of marks. ?? TRUE? 
e. If you die mid-singing, strict, because the idea is that you didn't intend to die mid-signing. 

2. Order of Signing 
a. Generally, T must sign or acknowledge the will before the witnesses attest. 
b. Ceremony Approach (Modern Approach): So long as no one leaves the room when the signing occurs, then we don't care about the order of signing. “One happy signing ceremony”
i. Not clear if this is CA approach or not, but doesn't hurt to argue. 

3. Writing under Complete Document
a. CL, witnesses required to sign at the foot of text. 
b. Additional writing under the witnesses signature are always suspicious because the idea is that witnesses are attesting to what’s already on the document. 
c. CA RULE: Witnesses do not have to sign at the end of the will; there can be additional text so long as witnesses are there to testify as valid part of the will. 
d. CA RULE: Additions made to the document after witnesses attested will not be given effect unless they can independent qualify as valid on their own (Holographs).

4. Delayed Attestation
a. CL, witnesses had to sign in presence of T. 
b. CA RULE: Witnesses can sign separately at a reasonable time after execution, so long as they sign before T’s death. 

5. Electronic Witnesses
a. CA does not consider digital media to be “writings”
b. Even in substantial compliance, no opportunity for video wills.
i. Concern with fraud and no ritualistic aspect to it. 
c. Videos are best used to show intent and capacity, not terms of the document. 

6. In re Probate of Will and Codicil of Macool:
a. Couples married for forty years, she didn't have children, but she raise his seven. They had a will together, when he died, she brought a handwritten note to change her will. the lawyer drafted the will with the word “rough” on top as in rough draft. She died after.
b. Court held that because didn't show clear and convicing evidence that she intended this to be her will, it wasn't. 
c. Didn't actually review the document in question and thereafter expressed his r her final assent to it. 

viii. Interested Witnesses
1. CA Approach (CPC 6112): We start with the presumption that you are a bad actor and we will strike the gift. It is a rebuttable presumption. 
a. BOP is on the interested witness to prove that you didn't do anything wrong and if successfully rebut, then takes the bequest. 
i. This is assuming that two other normal witnesses didn't sign.
b. Remedy – Purging Approach = If fails to rebut, then interested witness shall take such portion of devise made in intestacy.
i. Will first look to earlier will and then to intestacy to see where the failed share that was supposed to go to the interested witness will go.  
c. Supernumeraries = Extra Witnesses 
2. Estate of Morea (NY 1996): 
a. There were three witnesses to the will. The notary was disinterested but the friend and son were interested. Son would have gotten less under this will than he would have under intestacy. 
b. Court said that since the son would have gotten less under this will than intestacy. So after comparing the two, and found would get lesser amount, they allowed the will. 
c. Problem is that intestacy only applies to heirs so if not heir than have no intestacy right and the entire idea will be purged. 

ix. Mistake—Switched Wills
1. Misdescription Doctrine—If can show misdescription or error, will strike it. If there is enough left to give effect to the will, then will give effect to it. 
a. Ex: 4645 Willis House to Luba; if actually owns 4647 will strike out the number and if can determine Willis house, will give effect. 
2. In re Pavlinko’s Estate (Penn) -  Strict Compliance
a. H&W went to lawyer to make wills but accidently signed each other’s wills. Ct. found no valid wils because H didn't sign his will and the one he did sign he did not intend to be his will—Court said they would not rewrite the will. 
i. Note: Under strict compliance, almost any mistake in execution invalidates will. 
3. In re Snide (NY) – Substantial Compliance (20 years later Pav)
a. H, decedent, and W intended to execute mutual wills at a common execution ceremony and each mistakenly executed the will intended for the other. 
b. Court upholds the wills because wills were identical except for names and were simultaneously executed with statutory formality.
c. The court says that it would be ridiculous to not probate these wills; no evidence of fraud, they were executed at the same time. 
d. Focus is on intent to sign, as opposed to Pavlinko which focused on whether actually signed. 
4. HYPOS:
a. HYPO #1:Assume I’m having my will prepared and we’ve made the final changes and its ready. Client calls and says they’ll be there at 8pm. Tells people hes going to sign the will. And he’s driving out of the parking lot, he gets hit and dies. Will the will go to probate?
i. What if there was another error? Can we be sure that he would have signed the will? Likely, the court will not probate because the writing hasn't been signed, no witnesses, etc. 
b. HYPO #2: What if instead, she emails him the document. He says this is pefect, Im going to sign it right now. He brings it to his class and says that he wants them all to be witnesses to his signature, and he says well do that Thursday. But he signs the will anyways. He dies before Thursday. 
i. Here, he said in front of a room full of people that he wanted to ne his will. 
ii. Under substantial compliance, this might fly. 
iii. Under strict compliance, this will not fly. 
iv. Under harmless error, this will pass likely, because we look at intent. 
x. Lost Wills
1. RULE: If there is reasonable belief that its accurate, there is no fraud. Have to bring in lawyer that drafted it, show evidence of how disposed of the property, etc.
2. CHECK ON THIS. 


xi. HOLOGRAPHIC WILLS
1. A will by the testator’s hand and signed by the testator; witnesses are not required.
2. CL = Had to be totally in handwriting of testator, signed & dated.
3. Ritual is missing so need all material provisions in handwriting. 
4. ELEMENTS (CPC 6111):
a. A writing 
b. Signature & 
c. Material Provisions in handwriting of T
d. Testamentary intent
i. Fact-intensive inquiry: look at facts and circumstances
5. DATE: CA doesn't require a date but if the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holo will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of the other will. 
a. Most recent expression of intent is most valid. 
b. Ex: If there are two holo wills and neither is dated and inconsistent ignore them both. 
c. Ex: If thee is one holo that specific and one that is not, if you can show one is later, then later controls. 
6. MATERIAL PROVISIONS: Who gets what. 
7. TESTAMENTARY INTENT:
a. In re Kimmel’s Estate: 
i. Father wrote in broken English a letter saying that it is going to be cold winter and “if enny thing happens…” It shows evidence that he meant for the letter to determine who gets his stuff when he dies. 
ii. Also wrote, “keep this letter” showng that he felt like it had extra importance and different from other letters. “When the time comes.” 
iii. The court found clear expression of intention that this piece of paper supposed to help kids figure out who gets what when he dies. 
b. HYPO: Woman came to lawyer who drafted her will before and she brings a 5x7 note with spirals torn and tells lawyer that this is how I want my estate to go. Here, there is a writing, material provisions and everything in testators hands, not dated. Lawyer says ok and staples it to her file. 
i. Here, doesn't show testamentary intent because the woman didn't mean for this torn piece of paper to be her will. She was meeting with lawyer to go over documents in connection with probate so she was saavy in business. Court said no because these were instructions to her will which unfortunately he did not follow so it's a malpractice but not a proper will. 
ii. Court concluded she knew how to make wills and therefore it was a direction to lawyer and not a will. 
c. Pre-printed wills + writing:
i. CPC 6111(c): Any statement of testamentary intent contained in a holo will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will. 
1. Testator may not use pre-printed language to fill material provisions of will.
ii. Estate of Gonzalez (Maine 2004): 
1. Gonzalez had two preprinted will forms and made one will sloppy and wanted to transfer it onto the second one. He never transferred the material over but his bro and sis showed original one that he signed. But the clean one had witness signatures with nothing else on it. 
2. Court held that can be a valid holographic will because material provisions in his handwriting.
a. Many other states don't allow preprinted writing to be allowed to show intent. In CA, allowed. but not material provisions. 
d. Extrinsic Evidence
i. In Re Estate of Kuralt (Montana 2000): Outlier, not followed
1. Facts: Famous guy with family made a perfect holo will in 1989 giving property to his mistress but 97’ letter said lawyer in the future to make sure she will get the house. Court admitted letter to probate and they gave her Montana property.
2. Historically he notion of testamentary intent is answer to Q did they intend this piece of paper to be the will. Here, clearly the letter wasn't the will because needed to do more but court allows it and said its clear to us that he wanted mistress to have the cabin. 
3. Montana is a harmless error jurisdiction but court saying free to dispense any requirement, even testamentary intent, so long as we know what the underlying intentions are. 
4. There is a big disction between intent and intentions!!! As seen in Macool case.
5. this is an outlier. 
8. Lack of Capacity: If there might have been a lack of testamentary capacity at any time during which the will might have been executed, it is invalid unless it is established that the testator had testamentary capacity at the relevant time. 

b. REVOCATION OF WILLS (CPC 6120)
i. Two Principal ways of revoking a will: Writing or Act. (Third approach is presumptive revocation)
1. WRITING
a. Writing Must Comply with the wills act: Either attested, or holographic. 
b. Writing can revoke in two ways:
i. Inconsistency = Latter document impliedly revokes earlier document by giving your stuff to someone else. If different dispositive scheme, then looks like you changed your mind.
ii. Explicitly =  Express revocation, very often the first sentence you’ll see in a new will. 
c. Partial revocation vs. whole thing:
i. Codicil = A subsequent writing that amends or partially revokes an existing will. 
1. The writing can be either formally attested or can be holo.
ii. If the original Will is entirely subsumed, there is a complete revocation + new will. 
1. Have to ask if there’s anything left for the first will to do. 
a. Ex: A says everything to LLS & B says I give my car to X: B leaves us something to do so codicil. 
2. A document with a residuary clause is most likely a new will. 
iii. Note: if there is no overlap between two documents, it is possible to have two distinct freestanding wills. 
d. Revoking a codicil = If you revoke a codicil does not impact the underlying will. However, if you revoke a will, it will revoke all subsequent codicils to it. 
2. PHYSICAL ACT
a. RULE: 1) Testator, or another person in the testator’s presence and direction 2) Burns, tears, cancels, obliterates, or destroys the will 3) With the INTENT and for the PURPOSE of revoking it. 
b. CA Traditional model: Destructive has to be on the front of the will rather than the UPC anywhere with clear and convincing evidence. 
c. Thompson v. Royall (VA 1934)
i. Facts: Sept. 4 Kroll signed a will types on five pages and added a codicil on the 15th. On Sept. 19, she told her atty. to destroy both. Instead of destroying the will, she decided to retain it as memoranda in case she decided to execute a new will. Atty wrote on the back “This wil null and void.”
ii. Court held that the will was not revoked. 
iii. RULE: If written words are used to revoke a will, the words must be placed so as to physically affect the written portion of the will, not merely on blank parts of paper on which the will is not written; it must deface the will in some way
1. Here, the testatrix intended to revoke the will, but she attached a separate page, and effected no physical alteration of the will, so the revocation was invalid, and the will stood
2. No revocation by writing because not Wills Act Compliant
iv. Would THOMPSON COME OUT DIFF IN CA?
d. Destroying a Copy:
i. Under CL, no.
ii. Under Harmless Error, as long as clear and convincing evidence and doing all that to copy, maybe ok. 
iii. Under CA, cant revoke by tearing up a copy. 
iv. But can revoke by destroying duplicate: one with wet signatures. 
v. CA says that if duplicate around, then doctrine doesn't apply. 
e. Partial revocation by physical act?
i. CL= Partial revocation only occurred by writing. 
ii. CA and some other jx allows partial revo by physical act while other require instrument. 
iii. Gift revoked by partial revocation can go to two places:
1. Pass through intestacy (traditional approach)
2. Ex: Will says Total 10K to A&B. UPC minority approach will read if you cross out B, rest of the stuff goes to A. 
3. If you cross out 10k, and write 5k, not a valid will because material provisions not in handwirintg. 
iv. CA approach: Allow failed gift to drop into the residuary
1. Ex: Will says give Total 10k to A & B. Courts usually construct that to mean equal shares. When you cross out B, with intent to revoke, its fine. We can’t give A another 5k so goes into residuary.  


3. PRESUMPTIVE REVOCATION
a. RULE: If the will was last in possession of T and cannot be found on T’s death, there rises a rebuttable presumption that the will was destroyed. 
i. Threshold for rebuttal is low. Presumption is rebutted with a plausible alternative explanation. 
b. Lost Will Doctrine: Validly executed will exists but cannot be found. To probate the will, must prove the contents of the will. This can be done through testimony, producing a photocopy of the real will,etc. As long as terms can be proven, will will be probated. 
i. If the presumption is rebutted in presumptive revocation with a plausible alternative explanation, then still don't have a will and los will doctrine kicks in. 
1. Ex: Twin towers destroyed…would have to go in under lost will doctrine. 
c. Harrison v. Bird
i. Facts: Client said that wanted to revoke will. Lawyer calls client in presence of paralegal and says we will now revoke will and tears it up and sends cover letter saying here are pieces of the will to the client. Since you have to be in testator’s presence when the act was done, wasn't a valid revocation by physical act. Upon her death, the pieces were nowhere to be found. 
ii. Court held that this was presumptive revocation because if you had it last and we can’t find it, probably didn't intend for it to work. 
d. HYPO: ^ If testator says lawyer send it back to me and sends it to the client the original and at the time of testators death we find the envelope but the will is gone: presumptive.
e. HYPO: ^ Sent pieces and at the time of death we find envelope with the pieces: still valid. If she intended for it to be revoked, would have gotten rid…
4. REVOCATION BY OPERATION OF LAW
a. Revocation due to changes in family circumstances.
b. CA Presumption: Once you get divorced, unless you make it clear that you still want stuff to pass to that ex-spouse, will be revoked.
i. Irrebuttable Presumption: Must explicitly provide for bequest to go to ex-spouse; if does not, the presumption cannot be rebutted with other evidence.  
ii. Revival (CPC 6122) = If any disposition is revoked by operation of law, it is revived by the testator’s remarriage to the former spouse.
c. CPC 5600: Nonprobate transfers to transferor’s former spouse, in an instrument executed by the transferor before or during marriage fail if at time of death, not the surviving spouse anymore.
i. Excludes life insurance policy because it's a contract. 
ii. Joint Tenancy and Inter-vivos trust will be revoked.
d. HYPO: In T’s will, gives everything to wife if she survives and if not, to C. C is wife’s child from a prior marriage. T & Wife divorce.
i. Wife’s gift revoked by operation of law upon T’s death.
ii. In CA, C is not carved out. 5600 applies only to spouse, and not other members of the family. 
5. DOCTRINE OF REVIVAL
a. Typical scenario: T executes will 1, then will 2, which revoked will 1 by express clause or by inconsistency. T later revokes will w. Does this revive Will 1?
b. General Rule: As soon as second will is executed, prior will is revoked and cannot be automatically revived. 
c. Elements of Revival:
i. Revoke will
ii. Revive if intent to revive 
iii. By Act 
1. Look at circumstances 
2. Oral declarations
iv. By Writing
1. New Will Only
d. RULE (CPC 6123(a)) = A will is revoked in whole or in part by a subsequent will unless it is evident from the revocation of the subsequent will that it was T’s intent to revive previously revoked will. ???
i. To determine what evidence may be used to show intent, we must first determine how the will was revoked:
1. If revocation was by act, any evidence of contemporaneous or subsequent circumstances or things said will be acceptable
a. Can look at contemporaneous statements, circumstances, even oral declarations 
2. If revocation was by writing, the court will only accept evidence that is written in a new will-evidence MUST be contained in the new will. 
6. DEPENDANT RELATIVE REVOCATION
a. RULE: If a testator undertakes to revoke his will upon a mistaken assumption of law or fact, under DRR the revocation is ineffective if the testator would not have revoked the will but for the mistaken belief.
i. Ex: Revoked a prior will to make a second will but the second will had an interested witness. 
ii. So if you can show a causal link that testator wouldn't have done what she did but for the mistake, then doctrine gives you one remedy: to undue the revocation. 
iii. There will be no evidence of intent, so we are looking for presumptive evidence. 
b. Elements of DRR:
i. Valid Revocation
ii. Based on mistake of law or fact
1. Courts require that the mistake must be something beyond the knowledge of the testator, something the testator couldn't have known. Because if its something the testator could have known, its not a mistake. 
iii. Evidence of Mistake
iv. By Act
1. Failed alternative plan = There must be an alternative plan of disposition that fails. 
a. Alternative plan that fails mean that T tried to come up with something else but it didn’t worki.e., T tried to write a new will, but it didn't work (i.e., wasn't witnessed properly). 
v. By Writing
1. Express terms of new will
**With Revival, looking for intent; with DRR, looking for mistake.** 
**Revival only will bring back entire will; DRR works on wills & gifts within wills**

c. DRR HYPOS:
i. HYPO #1: Suppose that clause 5 of T’s typewritten will provides: “I bequeath the sum of $1,000 to my nephew, Charles Blake.  T crosses out the “$1,000” and substitutes “1,500”
1. What did he do? Partial revocation by physical act (Not a codicil because it is not a subsequent writing)
a. CA allows partial revocation by physical act
b. What happens now?
i. Gift passes through intestacy
ii. Modern view/ CA: treat the gift as part of residuary clause.
2. What was T’s intent? To give his nephew more money. 
3. Will this revision work?
a. No, wont work because no two witnesses (not wills act compliant)
b. Holo? The material provisions of the will must be in the testators writing (who gets what) – here, everything it types other than the amount changed, so its NOT a valid holo.
4. Now, apply DRR
a. Valid will? YES
b. Valid revocation? YES
c. Was there a mistake of fact or law? Yes, there was a mistake of law because he thought he would legally change his will. 
d. Causation? –Would testator have done this but for mistake?
i. There was a failed alternative plan of disposition (physical act of destruction)
ii. The only window into what the uncle was thinking is that he tried to increase the bequest so given the choices, what would uncle rather have happen? Respect the revocation or ignore the revocation. 
iii. Courts will likely ignore the revocation and grant the 1k originally as intended. 
5. What if uncle had crossed out 1k and put 200 instead?
a. We have t look into, what would the testator would have done if he was asked 1k or nothing?
i. It becomes a sliding scale and have to weigh 
ii. We look into the causation prong—but for the mitake, would the testator have done what he did?
iii. Were trying to presume what the testator would do if given the choice of all or nothing. 
iv. Here, its closer to 0 than 1k so likely would uphold the revocation. 
6. What if uncle had crossed out 1k and put 800?
a. Here, closer to 1k so likely would revive. 
7. What if T initialed the revocation and the new amount of the gift?
a. Not a valid will, but could be a holo codicil. 
b. It is in T’s handwriting and it is signed. It does not need to be attested. 
c. BUT material terms need to be handwritten writing in a number is likely NOT count as holo will. 
d. Harmless error? no??
ii. HYPO #2: Testator tears up old will. Goes to her lawyer and says that she needs a new will. Before the new will was signed, testator dies. 
1. Here, there is no mistake; there is an error in judgment. Willful actions taken impulsively are not mistakes. Just because she thought shed live long enough to sign a new will and was wrong, does NOT mean that DRR will correct it. 
iii. HYPO #3: T’s will bequeaths $5k to Judy and the residue to his brother mark.  T later executes a codicil that says “I revoke the legacy to Judy, since she is dead.”  In fact, Judy is still alive and survives T.  Does Judy Take?
1. This is mistake of fact, so court will likely apply DRR. 
2. What if the codicil says, “I revoke my bequeath to Judy because I have already given her 5K” He didn't actually give 5K. Would court apply DRR?
a. Probably not—why would the court put in this kind of language if its not true. 
i. Assuming there’s no capacity issue, maybe he didn't want to embarrass her, or himself, whatever the reason. 
iv. HYPO #4: T leaves in his will his entire estate to his cousin.  Cousin dies.  Then T dies after ripping up his will, devastated from his cousins death.  Two weeks later, cousin is found alive.
1. Valid revocation—by physical act.
2. Mistake of fact-thought cousin was dead
3. But for that mistake, would he have done what he did ? Looks like he would not have, BUT
a. Revocation by physical act—so we look at the failed alterative plan of disposition, but in this fact pattern, there is no failed alternative plan, only the original will which has been revoked, so there is nothing that we would have to reconstruct the presumed intent of the testator—so DRR cant apply here. 
d. LaCroix v. Senecal: 
i. Facts: Woman had a will and executed a codicil in order to change the name of her nephew. In the first will used a nickname and in second will used a full name. She got two witnesses for codicil but it was invalid because the state didn't allow interested witnesses or spouses of interested witnesses, and one of them was a spouse. 
ii. Here there was a mistake of law because she thought it was a valid will. Valid revocation of earlier gift based on mistake and but for the mistake she wouldn't have done what she did. 
iii. Court ignored revocation and went back to earlier document that had the proper witness attestation. 
e. In re Estate of Alburn:
i. Facts: Woman made three wills. Her grand niece came to probate to show Miluakee will, and then Alburn showed a Kankakee will. There was evidence that she wanted to get rid of Kank will and reinstate miluakee such as making statements that she wanted first will to stand, she didn't take steps following the destruction of second will to make new will, and no evidence to disprove the facts showing intent to revive the first will. 
1. Valid revocation by subsequent writing
2. Mistake of law—here the condition that the first will would be revived by the destruction of the second will. 
3. But for causation—if we respect the revocation, then intestacy applies; but if we apply DRR, then first will applies-which would she want to apply?
a. 90% of the first will was in the second will. so prob would want the first will to stand. 




	DRR
	Revival

	(1) Valid Revocation
(2) Based on Mistake of Fact or law
· If the mistake is by act – “failed alternative plan of disposition”, aka a failed writing – we look to the new failed will (we look at the fail alt. plan to see what the testator was trying to do – where does it appear the testator was trying to go?)
· Ex. you tore up the will because you thought you had a new will
· If the mistake is by writing (new valid wills act document was made by testator), we ONLY look to the express terms of the new will to find that the new will was a result of a mistake 
(3) Causation – But for the mistake would the testator have done what he did?
· By looking at the failed alternative plan we get an idea of the answer to this

NOTE: The mistake must be a TRUE mistake – must be something that the testator could not have known
NOTE: the failed alternative plan will never control

	(1) Valid Revocation
(2) Intent to Revive
· KEY: Where can we find intent?
· If it was revoked by act, we can look to ALL evidence of intent (circumstances surrounding revocation INCLUDING oral declarations of the testator)
· If it was revoked by subsequent writing, we must look to the express terms of the writing




c. COMPONENTS OF A WILL
i. What is a will?
ii. Doctrine of Integration 
1. CL = Asks the question what did he intend to constitute his will? The pile of papers that were present at the time they were executed, did they think it would become the four corners of the will?
2. This is a relatively narrow doctrine that focuses on the identification of the will. What pieces of paper were present during executions. 
3. In re Estate of Rigsby:
a. Facts: T made a holo will with clear intent on the first page to have it be her will because it was dated and signed while the second page is also dated but doesn't refer to the first page in any way, just a list of property and to whom to give it to. The second page is somewhat in conflict with the first in terms of disposition. 
b. RULE: If the instrument offered consists of more than one sheet of paper, it must be made clearly apparent that the testator intended that they should constitute the last will and testament of testator.
iii. Republication by Codicil
1. Codicils republish and re-date the underlying will. You are confirming that everything is still to your liking so treated as re-dating and republishing. 
2. Classic Codicil 1) identified will; 3) makes changes to it 3) confirms balance of changes. 
3. By reaffirming, can clean up certain defects that might otherwise have risked or tainted the earlier will, i.e., interest witness problem. 
4. NOTE: Might not want to redate the will because there may be an expired tax provision that is no longer available so must be careful to try not to invalidate that. 
iv. Incorporation by Reference
1. Allows for a writing that was in existence but not present at te time of execution and that was not itself executed with testamentary formalities to be absorbed into the testator’s will. 
2. ELEMENTS:
a. Another document other than the will exists that shows testamentary intent. 
i. Low standard of proof
b. Document must be sufficiently described in order to identify it. 
i. Low standard of proof
c. Doctrine must be inexistence at the time the will is executed.  
i. High standard of proof. 
3. Clark v. Greenhalge:
a. Facts: T had a will, executed a codicil in March 1980 & a second one in October 1982. The administrator of her estate was Greenhalge and he started giving stuff away from will and notebook but the will said “memo.” Since it's a very low threshold on the first two elements, the court allows for it to be called memo but means the notebook. The last threshold that the document must be in existence is high.
b. HERE, document was no in existence when create will. BUT it was before the codicil was executed. So here, republication by codicil & incorporation by reference allow for it. 
4. CPC 6132: Disposition of Personal Property ????
a. A writing directing disposition of a testator’s tangible personal property is effective if all of the following conditions are satisfied:
i. An unrevoked will refers to the writing
ii. The writing is dates and is either in the handwriting of, or signed by the testator.
1. But if it is not signed, not dated, and not in handwriting, this is met so long as there evidence showing intent to dispose of the tangible property (this is similar to harmless error in the tangible personal property provision)
iii. The writing described the items and recipients of the property with reasonable certainty. 
b. The writing may be written BEFORE OR AFTER execution of the will. 
c. Testator may make subsequent handwritten or signed changed to any writing. If there is an inconsistent disposition of tangible personal property as between writings, the most recent writing controls. 
d. The total value of all tangible property cannot exceed 25k, and any single item cannot exceed 5k, or will fall into residuary clause. 
i. CA legislature has capped potential risk of fraud. 
5. Johnson v. Johnson (note case pg. 250): 
a. There was a type-written paragraph of various bequest. It stopped midway and then in handwriting it said “to my brother James I given ten dollars only. This will shall be complete unless hereafter altered, changed, or rewritten.”
b. Integ: We cant integrate typewritten stuff into holograph and still call it a valid holograph so no integration.
c. Repub by codicil: Cant use republication by codicil because need a valid will here and without it being valid in the first place, cant call this a codicil. 
d. Incorp by Ref: Court allowed incorporation by reference. A valid holographic codicil incorporated the prior will by reference. ‘
i. Court focused on testators intent==there was little chance of fraud here. 
6. Berry v. Trible (note case pg. 251):
a. Lawyer sent T a draft will and T made handwritten changes to it, signing each page at the bottom. On one of the pages T wrote “I give all” and followed by an arrow pointing to her handwritten notion of the intended beneficiary. 
b. Court held that the document could not be probated as a holograph, because the handwriting and the types text were interwoven, both physically and in sequence of thought. 
c. So integration by reference doesn't work but incorporation may. 
v. Acts of Independent Significance
1.  If the beneficiary or property designations are identified by reference to acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance. 
a. True even if terms of the will enable the testator to alter the beneficiaries or the property by a subsequent non-testamentary act. 
b. Ex: “10K to each of my children.” 
i. If you don't have children yet, ok. There is an independent non-testamentary reason that you had the children…not just for the will. 
2. ELEMENTS:
a. Extrinsic evidence will be permitted to identify the will beneficiaries or the property passing under the will if
i. Will references an act that occurred outside of the will
ii. The act will control who gets how much, OR who takes under T’s will
iii. Act itself must have its own independent significant (a non-testamentary purpose)
1. The act must have an independent, non-testamentary purpose
2. To the extent that I has a testamentary purpose, it becomes a testamentary act, and must comply with the wills act (these are not acts of independent significance)

**The key is that T is referencing for things that have not yet occurred, only doctrine that allows T to expand scope of the will into the future**
3. HYPOS
a. HYPO #1: “I leave the contents of my garage to my daughter”T removes tools from the workshed and puts in his garage
i. To the extent that hes not doing it with intent of changing his will. Then he can do whatever he wants—its independent significant that prevents there being a problem.
ii. However, what if he does thing SOLELY with testamentary purpose, i.e., buys two TV’s and puts one in the garage for his daughter, then the bestowal is VOID because it is not wills act compliance.
b. HYPO #2: “I give 1K to each beneficiary named in my brothers will.”
i. If the will is already written, then we have incorporation by reference because it’s identifying a will in existence at the time the document is executed. 
ii. But if the will is not yet written, then it’s an act of independent significance; Even though the act is testamentary, it is not a testamentary act by T, so its okay. 
4. MODERN TREND: Assume a relatively low threshold of proof unless theres a potential for fraud. 
a. Ex: Stock certificated in desk drawer: potential for fraud; Safety deposit box: less potential for fraud. 
b. Eisneberg case: Loved art work and gave contents of house in will and court allowed artwork to qualify because he loved his art and it was entirely consistent with his way of life. There was a lifetime function. The facts and circumstances of each case vary. 
c. CPC 6131
vi. Contracts Relating to Wills
1. A person may enter in a K 1) to make a will or a contract OR 2) not to revoke a will. 
a. Under contracted related to will, you are claiming as a contract creditor, not as a will beneficiary.  in probate, creditors get paid first. Remedy is damages.
b. CA rule is that should be in writing but not when it comes to family members. 
i. Ex: Fam told son that they will give farm to son if worked on farm. Fam gave it to someone else in the will. Court allowed for son to take based on principles of estoppel as a continuing remedy because CA didn't eliminate it as a cause of action. 
2. RULE (CPC 21-700)
a. A contract to make a will or devise or other instrument, or not to revoke a will or devise, or to die intestate, can be established by:
i. Provisions of a will or other instrument stating the material provisions of the contract 
1. doesn't have to be wills act compliant
ii. An expressed reference in a will and extrinsic evidence proving the terms of the K. 
iii. A writing signed by the decedent evidencing the K. 
iv. Clear and convincing evidence of an agreement. 
1. Can be enforced in equity if more than mere declarations (sufficient evidence).
b. The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills. 
i. Joint will = A single document where H sets forth his plans and W sets forth her plans. On death of first spouse, will is probated. On death of second spouse, will is probated again. 
ii. Mutual will = Two wills that are mirror images of each other sharing a common dispositive scheme. 
iii. Keith v. Lulofs: H and W have a mutual will.  H dies, W takes everything.  W remarries and creates a new will in favor of her new husband.
1. RULE: There is no presumption of any agreement not to revoke; if you want to impose a contractual agmt not to revoke you must do so expressly, spelled out in great detail – there is a very high standard – courts will not restrict your ability to dispose of your property by will
iv. HYPO #2: Suppose W promises her husband H that she will take care of him for his life in consideration of H devising her Blackacre. H then dies, devising Blackacre to A. Is the k enforceable by W? 
1. No, W already has an obligation by virtue of their marriage to support her husband so there is no consideration. 
a. She has a spousal obligation for support. 
2. If were just friends, then consideration. 
v. HYPO #3: H and W to each other, and it not, to children. Parties include provision that says they will not revoke or take any other action that would intrude on testamentary plan. Wife gets Mario and buy him lavish things. 
1. Children do not have any claim or cause because shes giving away inheritance in real time.
2. However, may have a claim for waste based on contract for future inheritance. 
a. As a beneficiary, no rights under mom dies.
b. As a K claimant, particular interests may arise if there is lavish and extravagant spending. 	
i. Comparative to each circumstances of standard of lavish and extravagant. 
vi. HYPO #4: ^ If H dies, and W revoked old will and makes new will devising to Mario. Children can claim breach based on K and will assert standing under the original will (they are creditors). Only after they take, Mario will be able to take under the new will. 
c. Via v. Putnam: H and W have a joint will with a contract not to revoke, residue of the estate going to their children.  W dies and H takes from W accordingly.  H remarries W2, then dies.  Who takes: Children under K or W2 under spousal protection statute? 
i. Community Property Jx (CA): We take care of surviving spouses via community property
1. Problem here: No community property
2. What the “don’t revoke” clause does is trigger third party beneficiary rights of the children.  H can revoke the will at any time, but children can then go to court and claim breach of contract!  (but here H didn’t revoke)
3. So in CA, the children would have rights as creditors
ii. Separate Property Jx:  Upon entering marriage, surviving spouse is entitled to share of spouse’s estate no matter when or where it was acquired
1. Note: Putnam held for new spouse, finding that the children are not to be given creditor status when it would contravene interest of surviving spouse – great departure from contract law
d. HYPO #5: Assume W dies and H continues to work and wins the lottery.  H then marries new wife.  Does the contract not to revoke the will (and the original will between H and W) apply only to assets as they were at time of W’s death, or the entire estate at H’s death?  
i. We don’t freeze assets in time at first spouse’s death.  Agreement applies to all assets, no matter when they were acquired, that existed at time of second spouse’s death
ii. Rationale: H can consume those assets – he is not expected to save those assets
1. BUT if expenses of spending assets become too extravagant, you open the door to third party children beneficiaries from suing for excessive expenditures and breach of contract.
d. CAPACITY AND CONTENTS 
i. RULE: One must have capacity in order to make a will.
1. Section 6100:
a. Must be 18 or older and of sound mind.
b. A conservator may make a will for the conservatee if the conservator has been authorized by court order. 
2. ELEMENTS:
a. Must be capable of knowing and understanding in a general way:
i. The nature and extent of property
ii. The natural objects of his or her bounty
iii. The disposition that he or she is making of that property
iv. Must be capable of relating these elements to one another and forming an orderly desire regarding the disposition of the property. 
1. So doesn't have to know exactly what you have but must be capable of understanding. 
3. Capacity is presumed and the BOP is on the person saying that capacity is lacking to prove.
a. Threshold: 1) fundamental right to marry=low; 2) testamentary capacity=middle; 3) contract capacity=highest
4. In re Wright’s Estate
a. Facts: T left property to unmarried friend. There was all sorts of evidence saying he was incapacitated, like being crazy to kids, and yelling at random people. Also, attesting witnesses said he was a looney.
b. Court says if you thought he was a looney, why did you act as witnesses? 
c. He did give some property to daughter; court says no evidence that he did not appreciate his relations and obligation sto others, or that he was no mindful of the property that he possessed. 
d. Held for capacity. 
5.  Wilson v. Lane (Georgia, 2005):
a. Facts: T had an irrational fear of flooding that made it awkward to go visit her, and there was a doctors note where her doctor said she was in middle stage of dementia. 
b. Court held that she had the ability to know what she was doing and tie everything together. 
c. There was no testimony, expert, or otherwise, to establish that at the time the will was executed, T suffered from a from of dementia sufficient in form or extent to render her unable to form a decided and rational desire regarding the disposition of her assets. 
d. At most, evidence was that T was an eccentric woman whose mental health declined towards the end of her life.
**Alarms go off when non-family members get the majority of an estate**
ii. DEFECTS TO CAPCITY
1. There are three defects that allow someone to contest a will:
a. Insane delusion (Internal defect)
b. Undue Influence (External defect)
c. Fraud/ Duress (External defect)
i. **So even if a person has sufficient mental capacity generally to execute a will, the will shall fail for lack of testamentary capacity nonetheless**
2. Insane Delusion
a. An insane delusion is one to which testator adheres against all evidence and reason to contrary. Notion is that to the extent you are operating under insane delusion, your perception of reality reners will invalid. 
b. To prevail in insane delusion, contestant must show both:
i. Testator labored under insane delusion; and
ii. The will or some part thereof was a product of the insane delusion (causation)
c. In re Honigman’s Will:
i. Facts: T believed that his wife was having an affair, he told his lawyer and everyone around. In his will, he wanted to disinherit his wife and lawyer told him he cant do that because NY provided a spousal protection statute by giving spouse a claim against portion of estate. So he gave her the minimum required and rest to brothers and sisters.
ii. He calimed that she was pulling men in by a string; [he had prostate cancer and couldn't have sex, told i=his friends that its making him crazy].
iii. Court resolvers this by asking thw question will the average reasonable person in testators situation reach the same conclusion? 
iv. This is CL, Minority approach.
d. Two Approaches to Whether Insane Delusion:
i. Average Reasonable Testator =  If you show that average reasonable testator could not reach that conclusion, then must be an insane delusion.
ii. Factual Basis Approach (Majority) = If any factual basis to support your position, then it cannot be an insane delusion.
1. CA approach. 
2. Err on side of preserving testator’s wishes. 
e. In re Strittamater’s Estate
i. Facts: Woman lived with her parents and never got married. Doctors said she had paranoia and split personality. She became a member of the national women’s party and talked about leaving her estate to them. She lived with parents but then turned on them in her will. Assuming she was crazy, must show causation. Two approaches: 1) Honigman where all you have to show is an insane delusion might have impacted the claim; second is 2) but for the delusion, testator would not have done what she did. 
1. But for is the higher burden of proof. 
ii. Court concluded that it was an insane delusion. 
f. Breeden v. Stone
i. Facts: T was involved in a hit and run and he killed someone. After excessive drinking and cocaine, he committed suicide but he left a handwritten document that read that he wants everything to go to a woman. He was paranoid, thought he was under surveillance and didn't communicate much with him family. 
ii. Court concluded that he had general testamentary capacity because handwriting looked fine he had tolerance for alc/drugs.
iii. Court uses the but for standard of causation and finds that there was no defect in capacity. 
3. Undue Influence
a. The doctrine of undue influence protects against overreaching by a wrongdoer seeking to take unfair advantage of a donor who is susceptible to such wrongdoing on account of the donors age, inexperience, dependence, physical or mental weakness, or other factor. 
i. Must interfere with free will. 
b. IN CA, PRESUMPTION OF UNDUE INFLUENCE IF:
i. There is a confidential relationship
ii. The alleged influencer was active in the procurement or execution of the will	
1. Didn't necessarily draft it, but you suggested the lawyer, or took to lawyers office, drove there, etc. 
iii. The testator received undue benefits. 
1. Designed to focus on the motive: you got more than otherwise would have gotten (look at what would get in intestacy; problem is that with non-family members, always undue).  
2. Two approaches:
a. Ojective approach: Did beneficiary get more than others in his position?
b. Subjective: Totality of circumstances.
i. CA approach. 
iv. **If you meet these standards, then burden shifts to influencer to prove good faith and they should be able to carry that. If not, Undue influence presumed.**
c. Traditional CL was that if there was susceptibility, opportunity, motive, & causation then undue influence presumed; Then CL said if confidential relationship, bulk of estate given, and weekend intellect, undue influence presumed. 
d. Estate of Lakatosh:
i. Facts: Man befriends woman and after she becomes subservient to him because position of trust. He got the bulk of her estate and she was in weekend intellect. So under CL, good presumption case. 
e. Lipper v. Weslow: 
i. Facts: Woman had will and left everything to her son and wife and nothing to grandchildren. Grandchildren contested the will by saying undue influence. The will specifically had a clause explaining why T did not leave anything to grandchildren, basically saying they didn't call her enough, etc. 
ii. If presumption raised, like here likely would be because 1) confidential relationship 2) he was involved in making of the will 3) and undue influence. 
iii. *Its also possible that Frank was just a better child; so in CA Frank would have to carry the burden of showing that what he did was for her benefit and not for his. 
f. HOW TO PROTECT YOURSELF FROM UNDUE INFLUENCE:
i. NO CONTEST CLAUSE
1. You put in a clause in the will that says if you contest this, you wont get what I gave you in the will. 
a. Put something on the bait (In lipper, children had nothing to lose). 
b. Designed to prevent abusive litigation by grumbling beneficiary. 
2. CPC 21-311:
a. A no contest clause shall be enforced against:
i. a) A direct contest that is brought without probable cause. 
ii. b) No contest clause to challenge transfer of property that wasn't transferor’s. 
iii. c) No contest for filing of a creditor claim. 
b. PROBABLE CAUSE: Probably cause means that at the time filing a contest, facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation and discovery. 
c. Three outcomes:
i. If will has no contest clause and you win by showing undue influence, then you can can recover.
ii. If will has no contest clause, and you lose, but had probable cause to bring the action, you can still take what the will provides. 
iii. If will has no contest clause, and you lose, without probable cause to bring in first place, then cannot take what will gives you. 
ii. EXPLAIN THE BEQUESTS IN THE WILL
1. Paragraphs provide why you are making the bequests the way you decided to. 
a. Lawyers generally advise against it because it goes into probate and it's a public document, so you risk creating an issue to family members who read it and bring litigation (may be lible if not true).  
b. Instead, advise T to prepare a letter or video while executing the will. 
g. Relationships that Create Presumption of Undue Influence
i. RULE (CPC 21380(a)) – A donative transfer of any of the following persons creates a rebuttable presumption of fraud or undue influence:
1. Person who drafted the instrument
2. Fiduciary Relationship; or
3. A care custodian of a transferor who is a dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period, or
4. Anyone related to, married to, or living with a fiduciary of custodian.
a. *Presumption can be rebutted by clear and convincing evidence of no fraud or undue influence. 
ii. RULE (CPC 21380(c)) – A donative transfer to the drafter of a will or his employees creates an Irrebuttable presumption of undue influence. 
1. TWO EXCEPTIONS
a. Familial Exception—A donative transfer to a person who is related by blood to the transferor or is the cohabitant of the transferor.
i. If you are related by blood there is no Irrebuttable presumption, but if it is still proven that there is undue influence, you can still have a problem. 
b. Review of Independent Attorney: If you go to an independent lawyer and meet with them privately and there is a certificate of independent review and they sign off. 
2. REMEDY:
a. If the draftsmen made himself a beneficiary, we presume that as undue influence and we excise that part of the will and it will either:
i. Drop in residuary clause, or 
ii. Fall under intestacy
4. Fraud
a. Fraud is a misrepresentation knowingly and intentionally made with the intent of affecting the testator’s testamentary scheme. Fraud must also in fact cause the testator to act in a manner other than which they would have otherwise chosen.  
i. Causation is always required. Without actual impact there is no fraud. 
b. Two types of FRAUD:
i. Fraud in the Execution: Fraud in the contents of the instrument, be it a clause in the document or the document as a whole. 
1. Ex: A phony page is inserted in the stack pretending to be the will, or lawyer inserted a clause without T knowing. 
ii. Fraud in the Inducement: Fraud intended to induce the testator into a request or bequest of a certain kind—an attempt to get T to draft the will in a certain way. T’s will will not suffer from any other execution defect, but will not represent T’s true intent. 
1. Ex: O’s heir apparent, H, induces O not to execute a will in favor of A by promising O that H will convey the property to A. This is fraud in the inducement if H had no intent to convey the property to A. 
c. Possible Remedy: Constructive Trust
i. Definition: A constructive trust is not a true trust; it is an equitable judicial remedy preserving the fraudulent bequest under the will, but immediately ordering that person to transfer the bequest to rightful takers. 
1. Most commonly used under fraud (but used in father divine in an undue influence/ Duress context).
ii. In most capacity defect cases, however, the typical remedy is to strike the provision in a will procured by fraud b/c invalid; the remaining portion of the will stands unless the fraud permeates the entire will or the fraudulent provision is inseparable. 
d. HYPO: Son and wife were nursing sick father. Son #2 had not paid much attention ot dad an showed up one day and said to other brother, go take a vacation. The intentional misrepresentation to induce father to prepare a will to disinherit son #1 because told father “Oh he left he doesn't care about you.” This is fraud in the inducement. 
5. Duress 
a. A donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making a donative transfer that the donor would not otherwise have made. 
i. When undue influence becomes more overtly physical, it becomes duress. 
1. Hammer lock, physical restraint, threat of physical harm. 
b. Latham v. Father Divine
i. Facts: Father Divine was a charismatic figure with extensive church and testator believed in him, made a will for benefit of him. Then, became detached and on several occasions expressed “a desire and a determination to revoke the said will, and to execute a new will by which the plaintiffs would receive a substantial portion of estate.” She then mysteriously became ill and a doctor recommended by Father Divine suggested surgery, and then she died. She was a true believer of his so fraud difficult to establish. 
ii. Court found that it wasn't the best option to strike the whole will and have it drop to intestacy so created a constructive trust. 	
1. So gave effect to a will not yet created? Case noted for constructive trust. 
6. Tortious Interference with an Expectancy
a. Intentional interference with an expected inheritance.
b. Generally not a will contest because not challenging the validity of the will. Instead, seeks to recover tort damages from a third party for tortious interference. 
c. ELEMENTS: Complaint must allege:
i. Expectancy to take under a will
1. Have to show that you were closely related to T, or named in prior will. 
ii. Intentional interference with expectancy through tortious conduct
1. Fraud
iii. Causation	
1. You were damages because of the fraud. 
iv. Actual damages 
1. Either what you would have taken under the will or in intestacy.
d. Benefits:
i. Statute of Limitations: Statute starts running when P discovers the tortious conduct
ii. Availability of probate remedies does not foreclose a suit for tortious interference if the D’s fraud is not discovered until after probate. P is allowed to bring a later action for damages since relief in probate was impossible. 
iii. Also, not a will contest so does not trigger a no contest rule. 
iv. DAMAGES: Allows for punitive damages in addition to compensatory damages. Because tortious interference is a separate claim than a will contest, P stands to gain not only what he might have gotten from the will but also punitive damages (which might be significant). 
e. Schilling v. Herrera:
i. Facts: Decedent was an old woman with health issues, devised everything to her brother. Her brother could not live with her. Herrera becomes her full time caregiver, and she converted her garage to room and decedent moves in. D became dependent on Herrera and without brothers knowledge, Herrera convinced D to give her power of attorney and change the will to Herrera being sole beneficiary. 
ii. When she died, Herrera didn't tell the brother until probate closed. The whole point of probate is closure and the idea that assets have claim. 
iii. Since probate closed, brother bringing tort action in civil court. SOL starts to run when he discovers it so restarting the clock for him even after probate closed. 

e. CONSTRUCTION OF WILLS
1. We’ve reached the point where a will has survived probate, and now court must determine how to construct it. 
2. Admissibility of Extrinsic Evidence
a. Traditional CL=Plain Meaning/ No Extrinsic Evidence Rule: If words are clear, we will only loo to the will to give them their plain meaning. No need to go beyond four corners of the will unless there is an ambiguity, then we can consider allowing extrinsic Evidence. 
i. Mahoney v. Grainger (Mass, 1933): Residuary clause gives her entire estate to her “heirs at law” in equal shares. T meant to give to her 25 cousins. Court applied plain meaning doctrine because the will was clear and no extrinsic evidence was needed to define “heirs at law;” Her heir at law was her aunt-ignored the “divide in equal shares”
b. Validity Exception to Plain Meaning Doctrine=When it comes to determining the validity of the will itself, extrinsic evidence will always be allowed. Only when it comes to interpreting the meaning of the words in a will does the court restrict plain meaning. 
i. Fleming v. Morrison: T drafted “fake will” made for the purpose of sleeping with Fleming. He tells his attorney that the will is a sham. Court allowed testimony to invalidate will b/c there was an issue of testamentary intent based on extrinsic testimonial evidence. No evidence was used to construe the will. 
c. Ambiguities: 	
i. Patent Ambiguity: An ambiguity clearly set forth on the face of the will. Ambiguity plainly visible on the express terms of the will itself. 
1. Ex: Will says: “I give ½ of my estate to A, ½ to B,  and ½ to C.”
2. This is PATENT—nothing anyone could say would broaden our understanding.
3. RULE: Extrinsic evidence is not admissible to explain a patent ambiguity; courts will do best to construe and if they cant, gift will fail. 
ii. Latent Ambiguity: An ambiguity not clear from the document (you don't know until someone points it out)
1. RULE: Extrinsic Evidence is admissible. 
a. To discover/ Point out the ambiguity
b. To help explain it/ Construe the ambiguity. 
2. Three Types of Latent Ambiguities:
a. No Exact Fit
i. Ex: “I give my house at 1331 Mockingbird lane to X.”  Executor goes to 1331 Mockingbird Lane, and there’s no house – this does exist.  Testator owned 1313 Mockingbird Lane.  The bequest of 1331 fails, but it is clear that the testator was trying to make a bequest of his house.
ii. So we need to allow extrinsic evidence to resolve the ambiguity – we allow in evidence of the ambiguity (evidence that the testator did not own 1331 mockingbird lane) then evidence to construe the ambiguity (evidence that hte testator was likely referring to his property at 1313 mockingbird lane)
iii. Courts white it out, and trying to construe if can give effect to it. 
iv. So, as applied above, the court would knock out the “1331” so the bestowal would read: “I give my house at Mockingbird lane to X.”
b. Equivocation: There is ambiguity in the identification of the person in question.
i. Ex: I give 1K to my friend Dan.
c. Personal Usage: Use of nicknames—a particular way that we use to refer to someone.
iii. CA RULE on EXTRINSIC EVIDENCE
1. EE will be allowed to construe any ambiguity (no distinction between patent & latent)—once it has been determined that something is reasonably susceptible to two or more meanings, the court will admit extrinsic evidence reasonably consistent with one of the two possible explanations. 
a. We want to consider circumstances surrounding testator at the time of execution. 
2. Limitation: We only let in evidence reasonably consistent with either interpretation:
a. Ex: T leaves “$1,000 to my favorite Jon in my T&W class”  In CA, extrinsic evidence will be allowed to show which John was meant.  Then Adam says, “I know it said “Jon”, but he meant me.”  Court will not allow this because it is not reasonably consistent with any of the possibilities
3. Note: A gap in a will is not an ambiguity – an ambiguity express language that is reasonably susceptible to multiple interpretations – the fact that something missing is insufficient.
a. Something has to be set forth affirmatively. 
iv. In Re Estate of Russell:
1. Facts: T had validly executed a holographic will on a small card. One side was the residuary—“I leave everything I own to Chester & Roxy”—the other side said “my 10 gold piece and diamonds to Goergia.” Its inconsistent with the other side, you may have btoh a will and a codicil. 
2. The issue was that Roxy (one of the beneficiaries) was a dog, which is a latent ambiguity as to whether the beneficiary lacked capacity. CA allowed extrinsic evidence. 
3. Remedy = The gift failed the bequest passed through intestacy. But CA allows the partial invalid disposition to pass through the rest of the residuary clause—so no intestacy. 
v. In re Estate of Cole (Modernest approach; CA doesn't go this far)
1. Facts: will gave bequest of “two hundred thousand dollar ($25,000)” to friend. It was a patent ambiguity. 
2. Here, allowed the attorney to tell what happened as extrinsic evidence. 
3. Much broader than Russell and not used in CA. 
vi. In re Estate of Herceg=Very Intent Based Model (not CA).

3. Changes & Death of Beneficiaries
a. Lapse = Failed Gift (Beneficiary dies before testator)
i. Result: If any portion of the residuary fails, the residuary absorbs the failed gift. If the entire residuary fails, then the gift passes through intestacy. 
b. Void Gifts = A gift is void when the beneficiary is dead at the time the will is executed, so it was void at the outset. 
c. BEQUESTS:
i. Specific Bequest = Identifies the piece of property (i.e. I give my house to X and my watch to Y)
1. If a specific gift fails, that property lapses and passes to the residuary; if the residuary fails, passes through intestacy. 
ii. General Bequest = Gives a general bequest of money or “my car” by doesn't specify which car. 
1. Ex: “I give you 100 shares of apple stock.” At the time he executed the will and when he dies he has no apple stock. 
2. A general bequest imposes a duty on the executor to go out and buy 100 shares of stock—general bequest speaks to the hopes of the testator and that the executor is required to satisfy.
a. If it's a mere general bequest and doesn't exist at death, treated as a direction. 
b. In a specific bequest, that doesn't exist at the time of death, the gift fails (Ademption). 
c. If general bequest money taken from the residue. 
3. Demonstrative Gift = A general gift, the source of which has been specified. 
a. “I give you $1k from my B of A account”
iii. Residuary Bequest: Everything else in the estate (residual)
1. I.e., “I give the rest of my estate to Fred”/ “I give everything to LLS” 
2. If the residuary bequest fails in whole, drops to intestacy.
3. Partial Residuary Bequest: If the residuary gift fails in part (T gives the residue of his estate to A and B; B predeceases T) Then two options:
a. Common Law: Partially failed R passed through intestacy. 
b. CA APPROACH (Modern Trend) = Partially failed residuary gift passes with the rest of the residuary. 
d. CA Section 21-101: This applies to will, trust, deed, and any other instrument. 
WAYS TO SAVE A FAILED GIFT:::::
e. ANTI-LAPSE (Any time you see Lapse, think Anti-Lapse)
i. Presumption of Anti-Lapse: If predeceased beneficiary is within a designated degree of relationship (in CA, “kindred”) and leaves issue behind before predeceasing T, rebuttable presumption arises that T would want gift to pass to predeceased beneficiary’s issue absent clear contrary intention.
ii. Where can we find expression of contrary intent? ONLY in will itself (no ambiguity) so if the will is silent then the default presumption is that we prevent gift form failing. 
iii. CA ANTI-LAPSE STATUTE (CPC 21110)
1. CA anti-lapse statute applies to both lapse gifts and void gifts.
a. Note: CL distinction important because a void gift void at the outset while lapse could be saved
2. CA applies probate + Nonprobate transfers
3. Elements under CA Anti-Lapse Statute
4. (1) Lapse or Void Gift to Beneficiary
5. (2) Degree of Relationship: Beneficiary must be “kindred” (one drop of blood) OR kindred of a surviving present or former spouse of decedent.
a. Former spouse: Death or divorce
b. Note: Spouses do not fit in the degree of relationships==spouses are not eligible beneficiaries through whom anti-lapse may be applied to save a gift, only kindred of spouse. 
c. So a bequest to a pre-deceased spouse can never be saved under anti-lapse and will pass through residuary or intestacy.
6. (3) Beneficiary dies leaving issue then-living
7. (4) No express intent to the contrary (contain IN the will itself)
a. Contrary intent may be shown by:
i. Substitute disposition
ii. Requirement that the initial transferees survives the transferor or survive for a specified period of time after the death of the transferor.
iii. Or survive until some future time that is related to the will. 
b. Evidence of intent to the contrary rebuts the presumption of Antilapse.
iv. HYPO: T devises Blackacre to my son Sidney if he survives me and devises the residue of his estate to his wife, Wilma. Sidney dies in T’s life, leaving daughter Debby. Who takes? Does anti-lapse apply?
1. Lapse gift to Sidney
2. Degree of relationship—YES, son is kindred.
3. Left his issueDebby
4. Does the condition of survivorship rebut the presumption of anti-lapse?
a. CA: YES, CA views conditions of survivorship as express contrary intention, Plus a substitute disposition to Wilma
b. So, Wilma would take because anti-lapse does not apply. 
v. Ruotolo v. Tietjen: W & H had Hazel, Hazel had daughter named Kathleen. H died, W married John. John provided will leave everything to wife and if she did not survive, substantial bequest to Hazel. Order of death: W, Hazel, John. Court applied Antilapse.
vi. Jackson v. Schultz: T was married to wife B and she had three kids from prior marriage. T’s will said “everything to Bessy and her heirs and assignees forever.” Court stretched language for the purpose to achieve what they thought was a better outcome than intestacy. 

f. CLASS GIFTS
i. RULE: A class exists if the testator intents to be a class (Makeup of a group cannot be determined until the death of T—those left standing in the group will divide what’s left)
1. Ex: I give 15k to the back row of the T&W class. If there were 9 when you made the will, each would get 1.6K, but if when you die there are 6, each would get 2.5K. This saves the rest from going into residue or intestacy. 
ii. Class Gifts & Anti-lapse: Anti-lapse will apply to class gifts unless the transferee was dead at the time the instrument was executed (the gift was void) and the testator knew that he was dead.
1. *CA has a preference for anti-lapse so if it is a class gift we first apply anti-lapse then we apply class gifts. 
2. HYPO #1: I give $50k to members of my bowling team. What if one of the people on bowling team was nephew and he has two girls and he predeceases and then you die. He didn't survive so he is not part of the class. Can we use Antilapse to save the gift to him that otherwise would fail?
3. HYPO #2: Mom’s will says “I give all m property to my three sons equally.” Son, with two children, predeceases mom. Will the share for that predeceased son pas to his issue, or must he survive?
a. CA rule says that anti-lapse applies to class gifts, and we apply anti-lapse FIRST.
b. Class gift? Described generically, generic description, common characteristics, all children seems like mom would intend to take. 
4. HYPO #3: Moms will says “I give all my property to sons equally.”
a. If the son died before the execution of the will, and the mom knew her son was dead, then the presumption is that she did not intend to include her predeceased son as a member of the class. In this case, he’s precluded form the class. 

iii. How to determine whether T intended a class gift to be created: If T expressly intends a class, there is a class. Absent an express designation, weigh the following four factors:	
1. Description of beneficiaries:
a. Generic description of individuals favors finding of a class
b. Specific description makes class finding less likely. 
2. How is the gift described?
a. Aggregate amount cuts in favor of class. 
b. Specific shares/ allotments make class finding less likely. 	
3. Common characteristics
a. To the extent that there are others sharing the characteristic but are not included in the class, alarms are sounded.
i. Ex: If gives to two nephews, and amed them, but there are many more nephews out there, then it goes against finding of a class.
4. To what extent does the finding of a class affect the overall testamentary scheme?
a. How does finding this to be a class gift achieve that goal? How does it cut against that goal?
5. **No single one of these is conclusive but must be weighed. **

CHANGES IN PROPERTY AFTER EXECUTION OF A WILL
g. Ademption
i. If the executor cannot find a specific bequest, then the beneficiary does not get the gift because T cannot give away that which he does not have. 
1. Limitation: Only applies to specific bequests. 
2. General bequests are never aeemed  a general bequest no in existence during probate imposes a duty on the executor to go obtain the gift for distribution.
ii. Identity Approach: at CL, executor looked to the estate to identify all gifts. If specific item/ gift could not be found, an Irrebuttable presumption arose that T intended to revoke the gift—if you cant find it, its because T didn't want you to have it. 
1. At common law, No extrinsic evidence at all. 
iii. CA JUDICIALLY CREATED ADEMPTION EXCEPTIONS:
1. Act of Construction = Turn Specific Bequest into a General Bequest:
a. Ex: T says “My grandma’s watch to X” and watch can’t be found, court may interpret bequest as “I want X to have a watch, any watch.” If court does this, it directs executor to go out and buy watch for beneficiary.  This can be hard to do and there has to be the right opening for the court to do so, but there is authority for it
2. Change of Form over Substance = There’s been a change in the item, but the change goes to form over substance. Broad authority for this:
a. Ex: T bequests 100 shares of Tigertail stock to X.  Before T dies, Tigertail merges into Lyon Corp and T’s 100 shares of Tigertail become 85 shares of Lyon Corp.  When executor goes looking for the stock to give to X, he doesn’t find any Tigertail, and he finds 85 shares instead of 100.  This doesn’t evidence any intent to revoke bequest – it’s merely the residue of a corporate-initiated change in the form of the stock
3. Instead of Construing Will at Time of Execution, Construe at Death
a. Ex: T bequests a 2004 Yukon XL to Fred. Before he dies, T trades it in for a Hummer. If we construe as a bequest of ‘my car,’ he was intending to make a bequest of car, then we look for the car he happened to be driving at time of death. 
i. Focus shifts from the asset, to the asset that served the same purpose. 
ii. *Court may be reluctant to do this if there is a significant change in value.
4. Outstanding Balance/ Remainder Exception = If property has been sold or condemned insurance proceeds have come in on destroyed property, whatever remaining balance of the funds that can be traced to the property can be given to the beneficiary as consolidation. 
a. Ex.  You are going to leave Blackacre to your best friend.  But you are offered a ton of money, so you take it, and you get 10% down, and 90% note + interest for 10 years.  To the extent you can trace the asset to some disposition of unpaid funds, then under this exception, Courts will give the beneficiary what’s left to be paid.  So here, friend would get 90% note.
b. Ex: T has Blackacre and gives it to X. City uses eminent domain to take a portion of the property for a freeway.  If there’s anything left, X will get whatever is left in satisfaction of the bequest.
c. Ex: T leaves car to X.  T’s car is destroyed in car accident.  You give him what’s left – the damaged car and insurance proceeds.
iv. CA Statutory Exceptions
1. CPC 21-134: Exception For Conservator
a. If a conservator sold off property, then the beneficiary is given the pecuniary value (based on the value of the gift at the time it was transferred).
i. Exception:  If the conservatorship ends, and testator back in control and managing own affairs, the testator has a duty to fix the wil. If the testator does not amend the will within one year, then the presumption of the conservatorship rule end, meaning you implicitly validate what the conservator did-revoke the gift-b not changing it when you had the power to do so. 
ii. REASON: The involuntary disposition is not seen as a volitional act by that T (Remember, the presumption of ademption was that if the item could not be found then T intended tohat it be revoked)
2. In re Estate of Anton= Daughter was conservator for mother and had to sell property that was to go to someone else in order to pay for nursing home. Court held that no Ademption because didn't misappropriate funds, just looking out for her mother. “In cases where specific devises are removed from the estate as a result of an involuntary act, the devisee is entitled only to the proceeds which have not been expended on the support of the testator. 
h. STOCK SPLITS
i. Specific v. General Stock Bequests:
ii. Stock Splits = Two for one for every share you own. If you have 100 shares you get 100 more. Each individual share becomes worth less.
1. HYPO: If T had devised 100 shares to X before the stock split, then he had 200 shares of the stock—what will courts do?
iii. RULE: CPC 21-132: If at the time you sign your will, you own stock that meet the description in your will, then additional shares acquired by you as a result of corporate initiated action will be included in the devise with the underlying to the beneficiary.
1. CA does not care whether it was a specific or general bequest
2. So long as the testator owned the stock at the time the bequest was made, we will give the beneficiary the benefit of the after-acquired stock acquired by corporate initiated action (things like stock splits, stock dividends)
3. This does not apply to additional stock that was purchased, or inherited
a. Only applies to stock to preserve your relative stake in the corporation. 
4. Ademption still applies to the extent that they were treating it both general and specific securities the same way when it comes to after acquired. ; Have to have those shares at the time executed, cant go out and buy more. 
5. What if stock changes name?  ??
iv. Stocks held in privately corporations: If stock in a closely held corporate does not exist at T’s death, then the bequest is adeemed. 
1. Gifts of these types of stock are considered specific bequests because there is no market for them. Do not want executors to have to buy this kind of stock for a beneficiary. 
i. DOCTRINE OF SATISFACTION (Intestacy Equivalent to Advancement)
i. Generally: Satisfaction occurs where T makes a transfer to a devisee provided for in the will after executing the will. 
1. No presumption; it will only be applied if transferor intended it to apply. 
ii. RULE CPC 21-135:
1. Only treated as satisfaction if one of the following:
a. Instrument provides for deduction of lifetime gift from the at death transfer. 
b. Transferor declares in contemporaneous writing that gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer. 
c. Transferee acknowledges in writing that the gift is in satisfaction of the at death transfer.
d. Property given is the same subject matter of a specific gift to that person. 
iii. Difference between Advancement & Doctrine of Satisfaction:
1. Under Advancement, you do not count it against children. Here is the opposite. Gift is reserved for children will be subject to the offset. 
2. Gift will lapse in residue, unless relationship issue, so the gift would otherwise lapse is held for kids subject to the partial satisfaction. Son in this case, satisfaction is opposite of what we saw for advancement. 
iv. Ex: On a memo line of a check to son, pop writes to joe against bequest. It is in writing, doesn't have to be format, that kind of very limited memo is sufficient to show intent. intent that it be treated as advance against share of estate is sufficient. 
v. Ex: If pop gave you 40k and you die before him, and then the will gives you 100k, offset for children. So they get 40k. 

j. EXONERATION
i. CA: When you make a gift with unnumbered property, making a gift of equity and paying debt too; so if you want to keep the property, pay the debt.
ii. CL= Executor had to pay the debt generally out of residue to give beneficiary the property. Does not do that under modern trend and CA. 

k. ABATEMENT 
i. If the estate has insufficient assets to satisfy all bequests—This is designed to adjust the bequest and historically doctrine operated in straightforward way.
ii. RULE: Order of Abatement (CPC 21-402):
1. Property not disposed of in the instrument (Intestacy)
2. Residuary gifts
3. General gifts to persons other than transferor’s relatives.
4. Specific gifts to persons other than the transferor’s relatives
5. Specific gifts to the transferors relatives
6. **Relative meaning one to whom property would pass to under intestate succession**
iii. RULE: Court’s discretion (CPC 21-400):
1. If the abatement will defeat plan, then will abate as necessary to effectuate. No matter what the abatement statute says, if you determine abatement would destroy testamentary plan, then do what you think is right.

IV. NONPROBATE TRANSFERS
a. Nonprobate Transfer Include: (Ways to avoid making a will):
i. Joint Tenancy
1. Time, Title, Interest and Possession
2. Deceased person’s share extinguished & Right of Survivorship
ii. Life Insurance
1. Third party beneficiary entitled to receive proceeds at your death. 
2. Nothing for probate to reach because basis is K. 
iii. Contracts with payable-on-death (POD) Provisions
1. A decedent may have a K with someone to distribute property at the decedent’s death to a named beneficiary (ex. pension plans w/ survivor benefits, tax-deferred investment plans often name a death beneficiary); all that needs to be done is file to a death certificate with a custodian holding property. 
iv. Inter-vivos Trust (created during life)
1. Property held in testamentary trust passes through probate, but property put in an inter vivos trust during the decedent’s life does not. 
2. Bifurcation to one for the benefit of another
3. There are revocable & irrevocable trusts.
a. Farkas v. Williams = A revocable trust that made the trustee the settlor the same person but the beneficiary was another…and even a tiny interest to him constituted an inter-vivos trust. 
b. Moon v. Lesikar = Same facts as Farkas, except court held that a settlor of the trust with the power to revoke had main control of the trust & a beneficiary didn't have standing to sue him for using diff. funds. 
c. Patterson = Court held that you can revoke a trust any way you revoke a will. 
v. Legal possessory estate in Future Interest

b. Life Insurance/ POD Contracts
i. CL (Atkinson case) = POD language is still a testamentary Act so passes through probate. 
1. Exception: Life insurance K do not pass through probate.
ii. CA/ MODERN TREND = All third party beneficiary POD contracts are excluded from probate (and therefore do not need to be Wills Act Compliant) including pension plans, certificated and uncertified securities, pension, retirement plans.
1. Insurance Exception: When it comes to life insurance contracts, wills rules do not apply to everything – must use the forms provided by the bank to change beneficiaries.  Bank has to pay out to someone at insured’s death, and policy advises against letting people come in with wills and codicils to change the beneficiary.
a. Cook v. Equitable Life Assurance Society: Husband had life insurance policy with wife as beneficiary.  He then divorces, but doesn’t change beneficiary.  Husband then remarries and has a son.  Husband then creates holographic will leaving all assets including life insurance to new wife and son.  Court gave life insurance to Wife 1 (ex-wife) b/c court wants life insurance proceeds to be processed quickly and not get tied up in court

c. Joint Tenancy
i. Key to JTs is right of survivorship.  Four unities are time, title, interest, and possession.  Joint tenancies mean all owners own concurrently in whole or in part, shares and in entirety.  Share of deceased JT extinguishes at death, so no interest passes on JT’s death because everyone else already has a right to an interest in whole or in part.  Because this happens automatically, it supersedes any provisions in a will and thus JTs are not included in probate
1. Creditor can reach one’s interest in a joint tenancy and sever joint tenancy ONLY when interest holder is alive.  Once he dies, his interest in the joint tenancy is extinguished, so creditors cannot go after that share
ii. Multi-party Bank Accounts: Since traditional laws did not allow POD requests for bank accounts (Atkinson), banks only allowed joint tenancy to achieve right of survivorship that did not pass through probate.
1. Three general types of multi-party JT bank accounts (Varela v. Bernachea):
a. Convenience Account: Allows children, domestics, accountants, etc. to draft from account for convenience. Gives them ability to act as your agent only, and cannot use funds for their own benefit. 
b. Third Party Beneficiary POD Arrangement: Want name on the account, but don’t want them to have access now. 
c. Gift of some or all of the Funds (“true JT”): Implicit in “gift” is to give the other party/ parties immediate right. To the extent a true JT is created, joint tenant was viewed under CL as having immediate interest in whole or in part. Only works if there intent to give a true present interest. 
2. California/ Modern Trend (CPC 5301)
a. During Lifetime = Presumption is that during lifetime the account is owned in proportion to the actual contributions made by parties unless clear and convincing evidence to the contrary.
i. Who put in what percent of actual funds?
b. Once death occurs: Presumption is right of survivorship/ POD. Rebuttable by clear and convincing evidence.
3. Deeds: Joint tenancy with respect to real property
a. No real issues of intent—paperwork generally given respect absent evience of fraud. 
4. Transfer on Death Deed:  Extends POD to Real Property (Modern Trend) - Allows for a transfer to occur by deed, revocable at any time, up to and including the moment of death, so long as it is present in transfer doc
a. Only way revocation can occur is by filing a new deed – must be clear chain or title
i. Ex: If T creates by deed that transfers his property to T for life and remainder to wife unless T revokes prior to his death
b. Under CL, court said this revocable transfer was not allowed b/c looks too much like a will  under CL, this transfer would be switched to a fee simple absolute and go to probate
c. Under Modern Trend, this is merely a contingent remainder, which has long been recognize
d. CA has not yet adopted the transfer on death deed.
d. Legal Life Estates 
i. Nonprobate = Both represent current interests. Legal Life Estate and Remainder interests are Nonprobate transfers because everything that was transferred was transferred during life.; There is nothing to pass on death.
1. Ex: If As has a life estate and B has a remainder, there is no transfer to B on A’s death because B already has an interest that merely becomes possessory on A’s death. Therefore, A’s right simply extinguishes and nothing can pass to probate.
ii. Revocable Deeds 
1. Traditional Rule = Revocable deeds are suspect because they start to look like testamentary in nature.
2. California/ Modern Trend = Revocable deeds are fine – Treated the same way as legal possessory estates in future interest. ?? ASK ABOUT THIS. 

V. RESTRICTIONS ON DISPOSITION: PROTECTION OF SPOUSE & CHILDREN	
a. Property Rights in Marriage
i. Property rights are determined based on the jurisdiction in which you reside when the property is acquired. 
1. Exception: Quasi-Community Property Relation Back Approach.
ii. Law of State where Property is Located governs real property. 
iii. Also, important is jurisdiction at death. 
iv. Spousal Protection
1. Community Property 
a. Spouse gets protection immediately when acquired because gets ½ interest in any during marriage.
2. Separate Property
a. Protection not created until needed. 
b. Spouse can choose to take either under the will or elective share against the will. 
c. Looks at everything acquired before AND after marriage. 
d. Elective Share = If the surviving spouse survives, then spouse is given a share of decedent’s estate, historically anywhere from 1/3 to ½. 
i. UPC = Earn out, meaning you can get percentage points for each year of marriage. 
3. Putting the Spouse in an election:
a. HYPO: To Pat, Montana cabin and to wife, Penthouse, If she agrees to mountain cabin. If not, I give the rest and residue of my estate to LLS. Basically offering the wife to swap equities. This is not an elective share but rather putting spouse at an election. 
b. This is seen even in community property because you cant give away other spouses interest in the property, but you may be able to negotiate by putting a provision in your will.
v. Spousal Support Rights
1. Social Security
a. Retirement benefits are paid to worker and workers spouse.
i. Spouse can generally draw his own earned benefits if any, or one-half of other spouses benefits, whichever is greater
b. Formula measures income that you earn, taxes paid, age of retirement, and number of quarters worked.
c. Non-transferable to heirs.
2. Pension Plan
a. Two approaches:
i. You own your pension plan and there may be something to pass on; OR
ii. Retirement benefits annuitized—determined at time you retire and converted yearly payments until death. At death, nothing to pass on. 
3. Homestead = Designed to secure home to surviving spouse and children; allow you to put your home beyond the each of creditors. 
4. Family Allowance = Varies by jdx, but idea is that a cash allowance should be give to support family during probate. During probate, bills don't cease so this allows ongoing support, but only during probate.
a. Diff amounts for Steve Jobs or factory worker. 
vi. Migrating Spouse Problem
1. An issue comes up when couples move between CP and SP jurisdictions; how are the assets to be characterized?
2. Moving from Separate Property TO Community Property = QUASI COMMUNITY PROPERTY
a. When moves from SP to CP, if property would have been CP if acquired in state where T dies (property acquired after marriage), then treated as CP for purposes of inheritance. 
i. i.e., earnings during marriage (not inheritance, gifts during marriage, or property prior to marriage).
b. Spousal Protection rules apply to where domiciled at death. 
c. This is designed to protect the non-wage earner. 
i. Ex: If husband made all the money in Ohio. They move to CA, wife dies first and leaves everything in her will to Mario. He cant contest that. Its just for the no-wage earner. 
d. Real property outside the state is not treated as quasi-community property, governed by the law of the state of the prop. 
3. Moving from Community Property TO Separate Property
a. Community Property is split—each owns 50/50
b. Elective share does not apply to community property taken into a separate property jurisdiction.
b. Omitted Spouse Problem (Applies to wills and revocable trusts)
i. Comes up in the scenario where you create a will before you get married and then forget to change it, or before you have kids, and then forget to change.
ii. Applies to will or trust
iii. Applies to property held in any revocable trust that becomes irrevocable on death of the decedent, and decedents probate estate. 
iv. CA RULE (CPC 21-610):
1. Omitted spouse shall receive a share of the estate if decedent fails to provide for spouse in testamentary instruments executed before marriage:
a. Generally substitute the rules of intestacy.
i. Spouse gets ½ of community property & quasi-community property.
ii. A share of separate property of the decedent equal in value to that which the spouse would have received if died without will: 100%, 50%, or 33% of separate property, depending on the number of children. 
1. Spouse cannot take more than 50% of SP.
v. CA RULE EXCEPTIONS (CPC 21-611):
1. (1) Intentionally leaving them out and it appears from the testamentary instruments.
2. (2) Decedent provided for spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instrument shown by statements, or amount given, or other evidence.
a. Ex: A million dollar life insurance plan.
b. Can be provided for by JT, life insuramce etc. 
c. Oral statements accepted as evidence.
3. (3) Prenuptial agreement (valid agreement agreeing to waive the right to share the estate)
c. Omitted Child Problem (Applies to wills and revocable trusts)
i. CA RULE (21-620):
1. Presumption that if will or trust was made prior to the birth of adoption of the child, the child shall receive the share would have received under intestacy. 
ii. CA RULE EXCEPTIONS (21-621):
1. (1) Intentionally leaving them out and intention appears from the testamentary instrument. 
2. (2) Decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.
a. So the other parent of the child, not merely the decedents spouse
b. Rational is that the other parent will provide for child. 
3. (3) Provided for the child through intervivos trust, or JT, etc. & intention that the transfer be in lieu of a provision in said instruments is shown by statement of the decedent or from the amount of the transfer or by other evidence. 
4. *So same thing as omitted spouse essentially. 
iii. Gray v. Gray (Alabama 2006)
1. Facts: Man divorced both wife #1 and wife #2. He made a will during wife #2 marriage giving everything to her. Then, his child John was born. When he died, will left nothing to spouse because they got divorced so not a spouse for purposes of probate. John brought a contest base don being the omitted child. Court held for the estate rather for john because said that that was one of the exceptions. Court said it was up to the legislature. 
iv. CA RULE: Decedent’s Erroneous belief or lack of knowledge; child’s share of estate (CPC 21-622):
1. If child omitted through a mistaken belief that he or she was dead, or if the decedent was unaware of childs birth:
a. Child shall receive a share in the estate equal in value to that which the child would have received in intestacy. 
d. PROVIDE FOR OMITTED SPOUSE & CHILD THROUGH ABATEMENT TECHNIQUES!!!
i. Going through intestacy first. 

VI. TRUSTS
a. A trust is a legal arrangement created by a settlor in which a trustee holds property as a fiduciary for one or more beneficiaries. 
b. A way of making a gift (intent, delivery, acceptance).
i. Different from gifts because of BIFURCATION
1. A gift given to two individuals in different capacities. The bifurcation between equitable and legal title is the essence of trusts. 
2. Trusts also provide an additional, temporal window. 	
a. Trust can last forever, less the rule of perpetuities. 
3. Three Levels of Bifurcation:
a. Legal title and equitable title division
b. Present equitable title and future equitable title division.
c. Income & Principal Division 
i. Trustee wants to give a decent return on investment/ funds to life estate beneficiary while reserving funds/ principal for future beneficiary.
4. In an outright inter vivos gift, equitable title and legal title merge into the same person; in a trust, legal and equitable title are split. 
ii. Assets in the trust must be made productive. 

c. Two Types of Trusts:
i. Inter-vivos Trust: Created while alive, no continued interest in you. 
1. Made in settlor’s lifetime by declaration of trust or by deed of trust, often as a will substitute to avoid probate. 
ii. Testamentary Trust: Does not come into existence until decedent’s death.
1. Created by will and arising in probate. 

d. Parties to a Trust:
i. Settlor: Person forming, or settling, the gift
1. While the settlor is alive, he is the only person who may modify the trust. 
ii. Trustee: Holds legal title in the trust and must carry out the intent of the settlor found in the declaration of trust. 
1. Must consent on being a trustee: Role of trustee cannot be imposed on somebody, but once the trustee agrees, that person owns the position. Advantage is that trustee gets paid a percentage of the assets under their management (usually .75-1%).
2. Trustee has the fiduciary duty to the beneficiary and cannot deviate from the expected purpose of the trust. Personal liability extends to the assets in the trust, and the trustee can be made personally obligated to restore funds if lost, spent, stolen, etc. 
3. There is a duty on the trustee to account. Absent accurate accounting, the presumption is that the trustee used persona funds for a purpose outside of the trust and the trustee has to repay those funds. 
a. Jimenez v. Lee
i. Facts: Daughter received gifts from grandma and grandma’s friend to be used for her educational needs. Father deposited gifts in an account under his and daughter’s name.  Daughter sues arguing father did not use funds for educational purpose. Father argues he had to pay her other bills/expenses and should get some credit.
ii. Court finds that father had to pay back the funds unless he could prove through accountings that the money he spent was all for education
4. A trust will not fail for want of a trustee = If no trustee is named, court can appoint one. 
iii. Beneficiary: Holds equitable title in the trust assets. Equitable title is bifurcated into present (income) and future (principle) equitable title.
1. Beneficiaries have a claim against the trustee personally for breach of trust. 

e. Elements of a Trust
i. Requirements to Create a Trust:
1. Intent to Create
2. Ascertainable Beneficiaries 
3. Funding (Trust property is called res)
4. *A writing
a. Intervivos trust can be created without writings UNLESS for real property (has to satisfy Statute of Frauds)
b. Testamentary trusts require a writing (must be will act compliant)
ii. Intent to Create
1. Looking for intent to give a gift to one to be held for the benefit of another (first bifurcation)—intent to make a gift over time. while not necessary, magic words “trust” or “trustee” go a long way towards finding intent. Courts show deference when words used. 
iii. Ascertainable Beneficiary
1. Must be able to ascertain who the beneficiaries are.
2. Must have standing to bring suit to enforce the trust (pets cannot be beneficiaries but see honorary trusts)
3. Trusts for unborn childrenalthough beneficiaries are technically unknown, courts will allow trusts for unborn children and the court will enforce the terms of that trust until the children are born.
4. Clark v. Campbell: 
a. T was a collector with all kinds of stuff.  Rather than sit down and make an itemized list of all these items, he put a clause in his will saying that he gives to his trustees all that property to dispose to “such of my friends as they, my trustees, shall select.” Court held no ascertainable beneficiaries, so no trust.  Trust failed, so property that was to go into the trust reverts into the residue of decedent’s estate.
b. Description of beneficiaries as “friends” fails because gives the trustee wide discretion in choosingbeneficiaries. 
c. Power of Appointment: Beneficiaries may be given appointment, aka the power to distribute property.
d. Ex: “to my W, and the to distribute the trust assets to such of my descendants as my wife appoints by will.”
e. In Clark, the testator did not create power of appointment because the power was given to trustee, which required ascertainable beneficiaries. 
5. In re Searight’s Estate:
a. Facts: T had dog and in his trust, said that he is giving dog to Florence Hand and told trustee, to give Florence Hand certain amount for his dog. 
b. Dogs cannot be beneficiaries under a trust, because they are incapable of enforcing the trust.  But the court found that there was an honorary trust. Honorary trust will only be used to save an otherwise failed trust. 
c. California’s Statutory Pet Trust (CPC § 15212): CA recognizes a pet trust as a legitimate trust (not an honorary trust) for the life of the animal and grants enforcement not only to the person designated in the trust instrument or by the court, but also to the public at large (any person interested in the animals welfare). 
iv. Funding
1. Another way of saying deliverymust put assets in the trust.
2. You cannot have a trust without funding same way as no gift without delivery. 
3. Unthank v. Rippstein:
a. Facts: Craft wrote a letter to Rippstein saying that he intends to give her $200 a month for five years. In the letter he said “I hereby bind my estate to make payments provided on this page.” This would mean that he would be giving her 10% of his assets.
b. Court said that absent showing that he put that money aside, its not enough to say that this is a trust. This is a failed gift with no delivery.
4. Future Profits: Gifts vs. Trusts
a. RULE: Future profits are okay to support an outright gift (generally assuming that they are traceable to present ownership of the underlying means of production), not okay to support a funding in trust;
b. Brainard v. Commissioner: 
i. In 1927, H orally announced that he declared a trust of his expected profits from stock trading during 1928 for the benefit of his family.  In 1928, H turned a profit, deducted a trustee’s fee, and divided the remaining profits into equal shares for the beneficiaries (followed through with terms of the trust as he expressed it).  
ii. Issue was whether 1927 declaration created a valid trust over a future interest/whether future interest was sufficient funding. Problem is that without some property, there cannot be a trust because no bifurcation.  
iii. Court finds an attempt to fund a trust using future profits as yet unrealized was inadequate because future profits do not constitute an adequate interest in property.
v. Writing
1. Inter vivos trust is already transferred and there is nothing for probate to reach
a. Does not have to be in writing but must adhere to SOF (real property). 
b. So if inter vivos trust only holds personal property, does not have to be in writing.. 
2. Testamentary trust is coming from the probate estate so must be wills act compliant (i.e., writing).
3. Hebrew University Ass’n v. Nye:
a. Facts: Woman and Man had an amazing library full of books. When man died, woman told Hebrew University that she would donate the books to them. She was packaging them up, held a press release and luncheon saying that she will give them the books. Then she died.
b. Hebrew University tried to claim that it was a trust because it didn't qualify as a gift due to no delivery. BUT COURT VERY SUSPICIOUS WHEN GIFT HAD NO DELIVERY AND TRYING TO SHOW SOMETHING IS A TRUST. So held not a trust because no evidence that she intended to make herself the trustee.
c. Then returned to court saying symbolic delivery by doing press conference and luncheon. Actual, constructive, & symbolic delivery. 
4. In re Estate of Fournier (Inter Vivos Trust)
a. Facts: Man gave $400k to his neighbors and asked them to hold it for his sister because one needed it more than the other. The intent is there, the ascertainable beneficiary is there, the funding is clearly there. Is a writing needed?
b. This was an oral trust. & the court said that need CLEAR & CONVINCING EVIDENCE that was made. 
c. The court gave the trustee a lot of credence because he could have said he didn't know anything about the money but instead said yes, D gave it to me for the benefit of his sister.
5. Olliffe v. Wells:
a. Facts: T died leaving a will an saying that residue of her estate shall go to Reverend. Looks like they had conversations while testator was alive and told him what the money should be used for. Rev. said she wanted her estate to be given to charitable purposes while family contested. 
b. This is a semi-secret trust because doesn't tell us who the beneficiaries are. The existence is mentioned in the will but terms are not set forth. 
c. In CL, it's a patent ambiguity. Do not allow extrinsic evidence and will try to see what you meant from the face of the will. 
d. MODERN TREND: So long as we can figure out who the intended beneficiaries are, we should see that those funds be distributed both semi secret and secret through constructive trust. 

f. TRUST ADMINISTRATION
i. Trustee’s Duties:
1. Duty of Loyalty = Must act in the best interest of the beneficiary.  
a. Absolute duty against self dealing
i. Ex: You are a trustee and you determine an asset is a surplus and you are interested in selling it. You look up how much can sell it for and pay 10% above that highest appraiser. Problem is that any such action is immediately suspect. If you do that, at ANY TIME thereafter, beneficiaries can force you to give it back for ANY REASON. 
b. Also must avoid conflict of interest. 
i. If there’s a conflict of interest, breach of the duty of loyalty will be presumed; can be rebutted. 
2. Duty of Impartiality = Treat all beneficiaries fairly. It does not mean all equally because that may not be possible. Remember, the minute you talk about having anything in future interest, you have a fundamental distinction between income and principal.
a. Differentiate between income and remainder interest. 
i. Hard because any attempt to enhance the income return may impact the principal preservation. 
3. Duty of Care = Trustee owes fiduciary duty of care also known as prudence. 
a. Job is to collect the assets and to make sure they are secure. Duty to segregate them from your assets. Don't put assets in your own personal checking account. 
b. Putting $1million dollars in a checking account is waste.
c. Keep assets productive.
d. Modern Trend: Not every trustee is savvy with investments, so it's the trustees duty to use professional investment advisors. Must supervise them. If you don't feel good then its your duty to replace the and that's why there’s an annual review of investment advisors. 
e. A trustee shall administer the trust as a prudent person would, by considering the purposes, terms, distributional requirement’s, and other circumstances of that trust. In satisfying this standard, the trustee shall exercise reasonable care, skill, and caution. 
4. Prudent Investor Rule: 
a. CL = There was a court approved list of investments,
i. Ex: If had 10 investments. 9/10 from court approved and one not and it failed, then trustee was to pay the loss back.
b. Modern Trend = Diversificaiton. Must spread the risk. So long as overall portfolio reflects a prudent investor approach, then gains and balances would be equal over time. 
5. Duty to Account
a. Make sure beneficiaries know whats going on. Trustee has an absolute duty to account the beneficiaries and inform of actions. 
b. Does not mean talk everyday but means periodic telling and access to information. .
c. Ex: On death of beneficiary, the trustee obligated to give every beneficiary a copy of the trust. 
ii. Distribution Function
1. Mandatory Trust =  Trustee must make specified distributions to an identified beneficiary. 
2. Discretionary Trust = Trustee has discretion over when, to whom, or in what amounts to make distribution. 
a. E: If O transfers property to X in trust to distribute all the income to such of A, A’s spouse, and A’s descendants in such amounts as the trustee determines, X must distribute al income currently, but has some discretion over to whom and in what amounts. 
b. WOULD THE AVERAGE REASONABLE TRUSTEE MAKE THE SAME DECISION?  Has to be reasonable and in good faith.
i. Cannot waive fiduciary duties of trustees because then will not be trust. 
ii. Can waive reasonableness standard but not good faith.
c. Marsman v. Nasca:
i. Facts: Sara made a will with a trust in it, so testamentary trust. She set aside 1/3 of her estate for the maintenance, comfort and support of her husband, Cappy. “trustee shall pay the net income therefrom to my said husband at least quarterly during his life; and after having considered the various available sources of support for him, my trustees shall, if they deem necessary or desirable from time to time, in their sole and uncontrolled discretion, pay over to him, or use, apply and/or expend for his direct or indirect benefit such amount of the principal thereof as they shall deem advisable for his comfort and support.”
1. Ascertainable standards = roadmap to the trustee of how to exercise discretion. 
ii. Cappy had roof leaking, etc. He came to the lawyer who drafted to ask for money. Lawyer thought that if  that if he gave to Cappy what would he give to the rest? Asks Cappy to put it in writing. Cappy ashamed so he never does. Since Cappy needs money, talks to Sara’s daughter and she agrees to buy the property form him so gives him life estate and then title to her. 
iii. Here the lawyer has to be conscious because of discretion but also has to periodically ask how the beneficiaries are doing!!
1. DUTY TO INQUIRE
iv. EXCLUPATORY CLAUSE = Designed to protect trustee against unnecessary and frivolous litigation. 
1. Here, didn't allow because the trustee also drafted the document. So burden on him to show that he did not abuse a confidential relationship.	

g. ALIENATION & MODIFICATION
i. Generally creditors can seek any property you own that is transferable, including trusts. An interest in trust can be voluntarily transferred, so a creditor can seize it. 
ii. Creditors only have the rights that beneficiary has in the trust.
iii. Mandatory Payments: Creditors can force trustee to distribute the mandatory payments when the payments are due—can attack to automatic mandatory principal payments. However, creditors can accelerate payments – must wait until payments are due. 
1. Modern trend allows creditors to get court order and notify of presence and and trustee to pay creditors before further.
2. Sprinkle Trusts: T has intended mandatory distribution but its in the trustees discretion who gets paid. 
iv. Discretionary Payments: Creditor cannot compel a trustee to pay him a discretionary payment. 
1. Creditor is, however, entitled to a court order that trustee pay the creditor before making any further distributions to beneficiary. 
v. Spendthrift Trust: Spendthrift trusts have express restrictions preventing the beneficiary from transferring interest in the trust to another. The point is to restrict beneficiaries from being made subject to creditors. If beneficiary cannot transfer or assign his interest, the creditor cannot get it. Therefore, creditors only recourse is to wait until actual distributions are made to the beneficiary then can get a court order to pay creditors with that amount. 	
1. CA expressly recognizes spendthrift trusts in the general model. General rule is that spendthrift provisions will be respected unless there is a statutory exception. 
2. As a creditor’s lawyer, can provide leverage for negotiation.
3. Four categories where creditors can get around spendthrift clauses and reach the trust:
a. Ex Spouses
i. Subject to alimony
b. Child Support
i. Child support
c. Super Creditors: Government & IRS
d. Creditors who provide life necessities (shelter, food, medical care)
4. Shelley v. Shelley: 
a. Issue is whether spendthrift provision will be given effect to bar claims of beneficiary’s children for support and P’s claim for alimony. 
b. Court held that they could not reach the corpus of a discretionary trust - cannot use discretion to pay spouses. Since children were named contingent beneficiaries who could take in emergencies, ct says father’s abandonment was an emergency and allows children to take not as creditors but as beneficiaries.

vi. Support Trusts = Trustee can pay out income or principle “only so much as is necessary for support” – designed for minimal life necessities.
1. The use of the word “support” itself is not determinative; instead, a formula for distribution controls (formula limits only as much as necessary to provide support and mandated limits on distributions beyond those limits). 
2. Implied Spendthrift Provision:  Support trusts are presumed to be protected by spendthrift provisions
a. So, creditors cannot reach beneficiary’s interest except suppliers of necessaries (grocers, doctors, etc), who may recover through beneficiary’s right to support
3. Language like this is designed to provide minimal support (based on standard of living, but does not need to be extravagant).  These types of trust provide for basic necessities 
a. To the extent it can be shown that distribution being called for exceeds that which is necessary for support, courts are willing to bifurcate and allow only necessary components to pass to beneficiary
4. BROWN CASE

vii. Self-settled Trust = If the beneficiary in question is also the settlor of the trust (a self-settled trusts), then we will not permit him to avoid creditors by hiding behind trusts, so:
1. Mandatory Trusts:  Creditors can reach them.
2. Discretionary Trusts: Court can order the trustee to distribute the maximum amount allowed by the trust (Court can order the trustee to exercise optimal discretion permitted under the trust document)
a. This is unlike discretionary trusts where the settlor is not the beneficiary; there the creditor must wait til a distribution
3. Spendthrift Clauses:  A spendthrift clause is totally invalid against all creditors when the beneficiary is also the settlor (CPC 15-304)
4. Revocable Self-Settled Trusts: To the extent that the debtor-beneficiary-settlor retains the power to revoke, a court can force him to revoke, so all assets can be reached after the trust have been revoked

viii. Termination of Trust
1. Comes to an end when runs out of money OR when its purpose is complete
2. To terminate, must show reasons why the trust should be terminated.  
3. If all beneficiaries agree and the true consent, then can terminate. 
a. To the extent that trustee objects, but settlor still alive, if settlor agrees to terminate, then the only real basis trustee can support objection gone.
b. If settlor dead: GENERAL RULE—Respect trustee’s decision not to terminate. 
c. Trustee’s objection to termination will be respect, less you can show that no unfulfilled material purpose remains. 
d. Four classic per se examples of unfulfilled material purpose:
i. Spend thrift clause
ii. Support Clause
iii. Discretionary Clause
iv. Specific age restriction

ix. Removal of Trustee
1. CL= Was not easy; a trustee could not be removed for a serious breach of trust.
2. Now acknowledged that a well drafted trust should contain provisions allowing beneficiaries to protect their interests when it comes to the determination of who that trustee will be. 
a. Ex: Husband made trust for wife because she didn't know how to spend money. Appointed a trustee but died so court appointed another trustee...her standard of living was high but trustee would suggest she buy cheaper car, etc. When her roof leaked, asked for money and he said she should’ve not misappropriated the earlier monies. 
3. Can also appoint trust protector: independent person that might be at rusted individual, etc., that can oversee if taken care of. 
4. You may also want to give them ability to have power to modify or amend in irrevocable trust by giving power to that individual. 

x. Modification of Trust
1. Modification of trusts is easier than termination because less invasive of T’s intent.  However, general rule is that modification to allow a mere advantage to a beneficiary is not enough to support modification.
2. Modification Requirements:
a. (1) Consent of all beneficiaries (objective)
i. Can be difficult if trust beneficiaries contains after-borns or minors who lack capacity to consent, have to get a guardian ad litem to consent. 
ii. Modern trend in many jdxs encourages guardians ad litem to consider non-economic considerations, such as complete family situation and settlor’s intent
b. (2) Unforeseen change of circumstances (subjective)
i. This requirement is essential – modification won’t be considered until proven
ii. CL: Focused on intent of settlor, so courts disfavored modification and imposed a high threshold for subjective elements (2 and 3)
iii. Modern: Favor beneficiaries.  Benes are the true owners of trust, not trustee or settlor
iv. Typical unforeseen changes: Inflation, change in tax law
1. So, the threshold on unforeseen change of circumstance and material frustration has been significantly lowered
c. (3) Unforeseen change in circumstances substantially impairs settlor’s intent (subjective)
i. Strict compliance approach only looks to settlor’s pure intent in creating a trust.  Will not look to future circumstances or how modification would affect underlying purpose in creating the trust
ii. Modern trend: More flexibility; intent measured by impact on beneficiaries.  What would settlor want done in the circumstances based on what beneficiaries are facing?
iii. In re Riddell: 
1. Grandparents set up trust for their kids for life, remainder to children after they reach 35.  Children already 35.  One of the children has a mental illness so severe that she cannot live on her own and has no capacity to create own will.  Petition to modify trust so daughter doesn’t squander money or have it taken by the state. Settlor’s purpose was for daughter to use funds as she saw fit, but was unable to manage funds or pass to children and great possibility that state would take the money.  
2. Ct found this frustrated settlor’s intent.  Note: Congress specifically authorized in 1993 special needs trusts to prevent ineligibility from public benefits in these types of cases.	
d. DOES SETTLOR REALLY MATTER?
i. In Irrevocable trust, nobeneficiary matter (modern trend).
ii. In revocable trust, yes. 

xi. CA PRESUMPTION IS TRUST IS REVOCABLE.
1. CL presumption was irrevocable.

xii. Testamentary Trusts v. Inter Vivos Trusts
1. Testamentary Trust: A trust contained in the will itself
a. You can include a trust document as part of your will, then leave the rest and residue to fund the will
b. Funding for the trust comes from the probate estate, so none of the assets to fund the trust will not avoid the time and expense of probate
i. *Testamentary trusts do not avoid probate
2. The difference between intervios trust and testamentary trust:
a. (1) assets in intervivos trust avoid probate
b. (2) testamentary trust, because its contained in the will of the decedent, are subject to the ongoing supervision of the probate court for as long as the trust is in operation
i. must provide annual accounting (including accounting fees and legal fees to file the documents)
ii. you may have to seek court approval for the disposition of assets
iii. therefore, a testamentary trust is more expensive to maintain, operate, and viewed as less desirable than a trust that is not subject to ongoing court supervision

h. POUR OVER WILL
i. Pour-Over Wills: Pour over wills pour over what’s left in T’s estate into a trust that has been completely unfunded or partially funded during T’s lifetime (“The rest and residue I leave to the trustee of my trust”)
1. Pour-Over Wills Create a Testamentary Trust (unless funding occurs before death) because the trust is funded and created at settlor’s death.
a. Everything put in the pour over trust after death must go through probate: Even if the trust was created and funded while settlor/T was alive, everything pouring into the trust from the will must necessarily go through probate
2. Validation: Traditional Theories of Law Validating Pour-Over Wills
a. Incorporation by Reference: The three traditional elements of incorporation by reference (will IDs a document existing outside the will, clear intent to incorporate document, document already in existence) 
i. Trust must be in existence at the time the will was executed, but need not be wills act compliant
1. Trust does not need to be funded to incorporate it - The doctrine of incorporation by reference doesn’t require that a trust be valid – all we are doing is incorporating the terms for purposes of construing the will – it can be a declaration
2. Note: we are not integrating the trust
a. If we are integrating it, we are making a testamentary trust because its part of the will itself, but here we have an inter vivos trust, so there’s no integration
b. Limitation: If you want to amend the trust, you have to make a codicil to the will to confirm the will.
i. Because if you amend the trust then the modification is not incorporated unless you make a codicil redating and reaffirming the terms of the will.
1. Or else, the amendment to the trust would be invalid
c. Acts of Independent Significance: The independent act required is the establishment and creation of an external trust, which means the trust MUST be funded during the life of the settlor.  
i. Trust does not have to be in existence at the time the will is executed (different than incorporation by reference)
ii. The Act of Independent Significance is the creation of the trust, BUT Independent significance will only be found if the trust has been funded prior to your death
iii. The fact that there are assets under management, under with the trustee is fiduciarily obligated that creates the independent significance
iv. Its critical under this doctrine that there actually be a funded trust before you die
ii. Note the difference between independent significance and incorporation by reference: independent significance requires that the inter vivos trust have some property transferred to it during life, which the trust disposes of; incorporation by reference requires that the trust be in existence at the time the will was executed.
iii. UTATA
1. UTATA: Trust funded at death by a pour-over will is treated as an inter vivos trust.  Even though property pouring into an outstanding existing trust must go through probate, UTATA trusts will not be viewed as testamentary for the purposes of ongoing supervision (preserves inter vivos character).  
a. Funding: UTATA trust being poured into does NOT have to be funded during lifetime.
b. NB: UTATA trusts’ freedom from ongoing probate court supervision does not mean the assets avoid probate altogether.  Assets must still go through probate, so fees are imposed, subject to creditor claims, etc.  Only thereafter are UTATA trusts treated as inter vivos.
c. Requirements: To validate a pour-over will clause…
i. (1) Will must identify the trust (standard pour-over provision will do)
ii. (2) Terms of the trust must be set forth in a document separate and distinct from the will itself
1. It cant be in the will, it must be in a separate document
iii. (3) Trust instrument must be executed prior to or contemporaneous with the execution of the will itself
1. Modern rule: Trust document must be signed sometime before death
d. CA follows earlier version of UTATA: Must be signed prior to or contemporaneous to execution of the will, man be amended or revoked, need not be funded 
e. Post-will amendment will not violate UTATA (post-will amendment would have destroyed a pour-over will under incorporation by reference)
f. UTATA gives best of both worlds, but still cannot escape CL rules.  If you fail to sign before you die (or in CA, prior to or contemporaneous with execution of will), then UTATA fails and you fall back on incorporation by reference and acts of independent significance
2. CPC § 6300 – CA UTATA Statute: 
a. A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator if (1) the trust is identified in the testator's will and (2) its terms are set forth in a written instrument (other than a will) (3) executed before or concurrently with the execution of the testator's will 
i. The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator.  
1. Subsequent changes to the document will also be given effect
ii. Unless the testator's will provides otherwise, the property so devised (1) is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and (2) shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including any amendments thereto made before or after the death of the testator (regardless of whether made before or after the execution of the testator's will).  
iii. HYPO: I create a trust, I don’t fund it or sign it.  At the same time, I print out a simple pourover will.  He signs the will, because there are certain guardianship provision.  Thirty days later, he signs the trust.
1. UTATA does not apply because you need prior or contemporaneous execution – it was subsequent execution, so its not a UTATA will
2. If UTATA doesn’t apply, we must see if common law applies?
a. Incorporation by reference?  The will references the document; the document doesn’t need to be signed; adequately identified, and in existence
b. Acts of Independent significance
c. POINT: To the point that UTATA does not apply, you must still validate the pour-over clause, so we look to other avenues
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