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[bookmark: _Toc309907146]A. Intestate Succession: Spouse and Descendants  
· Classifications of Marital Property
· Community Property – Assets owned in common by husband and wife as a result of their having been acquired during the marriage by means other than an inheritance by, or a gift or devise to, one spouse, each spouse generally holding a one-half interest in the property. (Rebuttable Presumption)
· Note: Community property stops being accumulated upon notice & intent to separate
· Transmutation - A change in the nature of something; esp., in family law, the transformation of separate property into marital property, or of marital property into separate property.
· Separate Property - Property that a spouse owned before marriage or acquired during marriage by inheritance or by gift from a third party, and transmuted property (prenuptial agreements can transmute otherwise community property)
· Quasi-Community Property - Personal property that, having been acquired in a non-community-property state, would have been community property if acquired in a community-property state. (Treated the same as community property in California)

· Probate v. Non-Probate Distinction: Focus on Timing
· Joint Tenancy – Executed upon initial acquisition/transfer of property
· Insurance Contract – Executed while the insuree is still living
· Inter vivos Trust – Executed during life (hence “inter vivos”)
· Life Estates & Remainder Interest – All interests are created at time of transfer
· Testate – Takes place at time of death
· Intestate – Takes place at time of death if there is no will

· Intestacy - The quality, state, or condition of a person's having died without a valid will. Triggers a default statutory testamentary scheme. Property also falls into intestacy if it is not disposed of in a testamentary instrument or transferred non-probate (e.g., an omitted residuary clause).

· Issue – Lineal Descendants, including descendants more remote than children; Offspring

· Escheat - Reversion of property (esp. real property) to the state upon the death of an owner who has neither a will nor any legal heirs. (What happens if intestacy doesn’t produce any legal heirs, highly disfavored in California)

[bookmark: _Toc309907147]1. Introduction (CPC 6400-6402.5)  
· CPC § 6400 – Property Subject to Intestacy - Any part of the estate of a decedent not effectively disposed of by will passes to the decedent's heirs as prescribed in this part.

· CPC § 6401 – Surviving spouse
· (a) As to community property, the intestate share of the surviving spouse is the one-half of the community property that belongs to the decedent under Section 100. 
· (CPC §100(a) - Upon the death of a married person, one-half of the community property belongs to the surviving spouse and the other half belongs to the decedent – Surviving Spouse Ends up with 100% of CP & QCP)
· (b) As to quasi-community property, the intestate share of the surviving spouse is the one-half of the quasi-community property that belongs to the decedent under Section 101.
· (c) As to separate property, the intestate share of the surviving spouse is as follows:
· (1) The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.
· (2) One-half of the intestate estate in the following cases:
· (A) Where the decedent leaves only one child or the issue of one deceased child.
· (B) Where the decedent leaves no issue, but leaves a parent or parents or their issue or the issue of either of them.
· (3) One-third of the intestate estate in the following cases:
· (A) Where the decedent leaves more than one child.
· (B) Where the decedent leaves one child and the issue of one or more deceased children.
· (C) Where the decedent leaves issue of two or more deceased children.

· Intestate Share for Surviving Spouse 
1. Community Property – Surviving Spouse Takes 100%
2. Quasi-Community Property – Surviving Spouse Takes 100%
3. Separate Property:
a. Surviving Spouses Takes 100% if Decedent Had No Surviving:
i. Issue;
ii. Parent;
iii. Sibling; or
iv. Issue of Sibling
b. Surviving Spouse Takes 50% if Decedent:
i. Had only 1 Child or the Issue of 1 Deceased Child; or
ii. Had no Issue, but has a parent, sibling, or Issue of sibling
c. Surviving Spouse Take 33% if Decedent:
i. Had >1 Child
ii. Had 1 Child & the issue of 1 or more deceased children
iii. Had issue of 2 or more deceased children


· CPC § 6402 – Intestate Estate Not Passing to Surviving Spouse
· Except as provided in Section 6402.5, the part of the intestate estate not passing to the surviving spouse, under Section 6401, or the entire intestate estate if there is no surviving spouse, passes as follows:
· (a) To the issue of the decedent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (b) If there is no surviving issue, to the decedent's parent or parents equally.
· (c) If there is no surviving issue or parent, to the issue of the parents or either of them, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (d) If there is no surviving issue, parent or issue of a parent, but the decedent is survived by one or more grandparents or issue of grandparents, to the grandparent or grandparents equally, or to the issue of those grandparents if there is no surviving grandparent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (e) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, but the decedent is survived by the issue of a predeceased spouse, to that issue, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (f) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, or issue of a predeceased spouse, but the decedent is survived by next of kin, to the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.
· (g) If there is no surviving next of kin of the decedent and no surviving issue of a predeceased spouse of the decedent, but the decedent is survived by the parents of a predeceased spouse or the issue of those parents, to the parent or parents equally, or to the issue of those parents if both are deceased, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

· Intestate Share Not Passing to Surviving Spouse – Take Equally* In This Order
1. Issue
2. Parents
3. Siblings
4. Issue of Siblings
5. Grandparents
6. Issue of Grandparents (Aunts, Uncles, Cousins)
7. Issue of Predeceased Spouse (Step Children) – Provided the spouse died while you were married
8. Next of Kin – See Table of Consanguinity and look for the next closest relation (see below)
9. Predeceased Spouse’s Parents & Their Issue (In-Laws)

· CPC § 6402.5 – “ClawBack Provision”
· (a) For purposes of distributing real property under this section if the decedent had a predeceased spouse who died not more than 15 years before the decedent and there is no surviving spouse or issue of the decedent, the portion of the decedent's estate attributable to the decedent's predeceased spouse passes as follows:
· (1) If the decedent is survived by issue of the predeceased spouse, to the surviving issue of the predeceased spouse; if they are all of the same degree of kinship to the predeceased spouse they take equally, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (2) If there is no surviving issue of the predeceased spouse but the decedent is survived by a parent or parents of the predeceased spouse, to the predeceased spouse's surviving parent or parents equally.
· (3) If there is no surviving issue or parent of the predeceased spouse but the decedent is survived by issue of a parent of the predeceased spouse, to the surviving issue of the parents of the predeceased spouse or either of them, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (4) If the decedent is not survived by issue, parent, or issue of a parent of the predeceased spouse, to the next of kin of the decedent in the manner provided in Section 6402.
· (5) If the portion of the decedent's estate attributable to the decedent's predeceased spouse would otherwise escheat to the state because there is no kin of the decedent to take under Section 6402, the portion of the decedent's estate attributable to the predeceased spouse passes to the next of kin of the predeceased spouse who shall take in the same manner as the next of kin of the decedent take under Section 6402.
· (b) For purposes of distributing personal property under this section if the decedent had a predeceased spouse who died not more than five years before the decedent, and there is no surviving spouse or issue of the decedent, the portion of the decedent's estate attributable to the decedent's predeceased spouse passes as follows:
· (1) If the decedent is survived by issue of the predeceased spouse, to the surviving issue of the predeceased spouse; if they are all of the same degree of kinship to the predeceased spouse they take equally, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (2) If there is no surviving issue of the predeceased spouse but the decedent is survived by a parent or parents of the predeceased spouse, to the predeceased spouse's surviving parent or parents equally.
· (3) If there is no surviving issue or parent of the predeceased spouse but the decedent is survived by issue of a parent of the predeceased spouse, to the surviving issue of the parents of the predeceased spouse or either of them, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· (4) If the decedent is not survived by issue, parent, or issue of a parent of the predeceased spouse, to the next of kin of the decedent in the manner provided in Section 6402.
· (5) If the portion of the decedent's estate attributable to the decedent's predeceased spouse would otherwise escheat to the state because there is no kin of the decedent to take under Section 6402, the portion of the decedent's estate attributable to the predeceased spouse passes to the next of kin of the predeceased spouse who shall take in the same manner as the next of kin of the decedent take under Section 6402.
· (c) For purposes of disposing of personal property under subdivision (b), the claimant heir bears the burden of proof to show the exact personal property to be disposed of to the heir.
· (d) For purposes of providing notice under any provision of this code with respect to an estate that may include personal property subject to distribution under subdivision (b), if the aggregate fair market value of tangible and intangible personal property with a written record of title or ownership in the estate is believed in good faith by the petitioning party to be less than ten thousand dollars ($10,000), the petitioning party need not give notice to the issue or next of kin of the predeceased spouse. If the personal property is subsequently determined to have an aggregate fair market value in excess of ten thousand dollars ($10,000), notice shall be given to the issue or next of kin of the predeceased spouse as provided by law.
· (e) For the purposes of disposing of property pursuant to subdivision (b), “personal property” means that personal property in which there is a written record of title or ownership and the value of which in the aggregate is ten thousand dollars ($10,000) or more.
· (f) For the purposes of this section, the “portion of the decedent's estate attributable to the decedent's predeceased spouse” means all of the following property in the decedent's estate:
· (1) One-half of the community property in existence at the time of the death of the predeceased spouse.
· (2) One-half of any community property, in existence at the time of death of the predeceased spouse, which was given to the decedent by the predeceased spouse by way of gift, descent, or devise.
· (3) That portion of any community property in which the predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
· (4) Any separate property of the predeceased spouse which came to the decedent by gift, descent, or devise of the predeceased spouse or which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
· (g) For the purposes of this section, quasi-community property shall be treated the same as community property.
· (h) For the purposes of this section:
· (1) Relatives of the predeceased spouse conceived before the decedent's death but born thereafter inherit as if they had been born in the lifetime of the decedent.
· (2) A person who is related to the predeceased spouse through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.

· ClawBack Provision
1. Real Property – Qualifications:
a. Surviving spouse dies intestate with no issue or surviving spouse
b. 15 Year Window
i. Takers
1. Issue of Predeceased spouse
2. Parents of Predeceased spouse
3. Issue of Parent of Predeceased spouse (aunts, uncles, cousins)
4. Next of Kin of Decedent
5. Next of Kind of Predeceased spouse
2. Personal Property – Qualifications: (Claimant Heir Bears Burden of Establishing)
a. Surviving spouse dies intestate with no issue or surviving spouse
b. 5 Year Window;
c. $10,000 Aggregate Value; &
d. Written Record of Ownership
i. Takers
1. Issue of Predeceased spouse
2. Parents of Predeceased spouse
3. Issue of Parent of Predeceased spouse (aunts, uncles, cousins)
4. Next of Kin of Decedent
5. Next of Kind of Predeceased spouse
3. “Attributable to the Decedent’s Predeceased Spouse”
a. ½ of the community property 
b. ½ of any community property that was given to the decedent by the predeceased spouse by way of gift, descent, or devise.
c. That portion of any community property in which the predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
d. Any separate property of the predeceased spouse which came to the decedent by gift, descent, or devise of the predeceased spouse or which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
[bookmark: _Toc309907148]2. Spouse (Family Code 297, 297.5, 299)  
· California Rule for Spouses – You’re not married, until your actually married (a marriage shall be licensed, solemnized, and authenticated, and the authenticated marriage license shall be returned to the county recorder of the county where the marriage license was issued . . .) You stay married, until your divorced.
· Except:
· Community property stops being accumulated when there is Notice & Intent to Separate
· If there was a fraudulent minister or a mishandling of the marriage license you are a “putative spouse” and treated as a regular spouse

· Domestic Partnerships – No longer important because gay marriage is legal throughout the United States (Obergefell v. Hodges)

· CFC § 297 – Domestic partners and partnership; establishment
· (a) Domestic partners are two adults who have chosen to share one another's lives in an intimate and committed relationship of mutual caring.
· (b) A domestic partnership shall be established in California when both persons file a Declaration of Domestic Partnership with the Secretary of State pursuant to this division, and, at the time of filing, all of the following requirements are met:
· (1) Neither person is married to someone else or is a member of another domestic partnership with someone else that has not been terminated, dissolved, or adjudged a nullity.
· (2) The two persons are not related by blood in a way that would prevent them from being married to each other in this state.
· (3) Both persons are at least 18 years of age, except as provided in Section 297.1.
· (4) Either of the following:
· (A) Both persons are members of the same sex.
· (B) One or both of the persons meet the eligibility criteria under Title II of the Social Security Act as defined in Section 402(a) of Title 42 of the United States Code for old-age insurance benefits or Title XVI of the Social Security Act as defined in Section 1381 of Title 42 of the United States Code for aged individuals. Notwithstanding any other provision of this section, persons of opposite sexes may not constitute a domestic partnership unless one or both of the persons are over 62 years of age.
· (5) Both persons are capable of consenting to the domestic partnership.

· CFC § 297.5 - (a) Registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon spouses. . ..

· CFC § 299 – Termination of Domestic Partnerships
[bookmark: _Toc309907149]3. Survivorship Requirement (CPC 6403, 21109, 220, 221, 223)  
· Common Law Survival – “Millisecond Rule” – “Actual Survival”
· Used for Wills (unless provided otherwise) & Non-Probate Transfers – Janus v. Tarasewicz

· Statutory Survival - Used only for probate intestate succession
1. Actual Survival; & 
2. Legal Survival (120 Hours Established by C&C Evidence)

· California Survivorship Statutes:
· Probate Intestate - CPC § 6403 (Actual & Legal Survival)
· (a) A person who fails to survive the decedent by 120 hours (5 days) is deemed to have predeceased the decedent for the purpose of intestate succession, and the heirs are determined accordingly. If it cannot be established by clear and convincing evidence that a person who would otherwise be an heir has survived the decedent by 120 hours, it is deemed that the person failed to survive for the required period. The requirement of this section that a person who survives the decedent must survive the decedent by 120 hours does not apply if the application of the 120-hour survival requirement would result in the escheat of property to the state.
· Probate Testate & Non-Probate Intestate – CPC § 21109 (Actual Survival)
· (a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument.
· (b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.

· Simultaneous Death
· CPC § 6403 – Intestacy – Both spouses are treated as predeceasing the other
· CPC § 220 - Disposition of Property; Insufficient Evidence of Survivorship
· Except as otherwise provided in this chapter, if the title to property or the devolution of property depends upon priority of death and it cannot be established by clear and convincing evidence that one of the persons survived the other, the property of each person shall be administered or distributed, or otherwise dealt with, as if that person had survived the other.
· CPC § 221 – Application of This Chapter
· (a) This chapter does not apply in any case where Section 103, 6211, or 6403 applies.
· (b) This chapter does not apply in the case of a trust, deed, or contract of insurance, or any other situation, where (1) provision is made dealing explicitly with simultaneous deaths or deaths in a common disaster or otherwise providing for distribution of property different from the provisions of this chapter or (2) provision is made requiring one person to survive another for a stated period in order to take property or providing for a presumption as to survivorship that results in a distribution of property different from that provided by this chapter.
· CPC § 223 – Joint Tenants
· (b) If property is held by two joint tenants and both of them have died and it cannot be established by clear and convincing evidence that one survived the other, the property held in joint tenancy shall be administered or distributed, or otherwise dealt with, one-half as if one joint tenant had survived and one-half as if the other joint tenant had survived.
· (c) If property is held by more than two joint tenants and all of them have died and it cannot be established by clear and convincing evidence that any of them survived the others, the property held in joint tenancy shall be divided into as many portions as there are joint tenants and the share of each joint tenant shall be administered or distributed, or otherwise dealt with, as if that joint tenant had survived the other joint tenants.
[bookmark: _Toc309907150]4. Descendants (CPC 240, 245-247) 
· Division Amongst Descendants
1. Where Do We Make the Division? (What Generation?)
a. Per stirpes – CPC § 246
b. Per capita – CPC § 240 (California Default Rule for Intestacy)
c. Per capita at each generation – CPC § 247
2. How Many Shares?
a. 1 Share for each live taker; &
b. 1 Share for each deceased child leaving issue
3. What Do We Do With the “Dropping Shares?”
a. Bloodline Descent – Traditional Model
b. Pooling Approach – Modern Model
	
	Where is the Cut?
	How Many Shares?
	Dropping Shares?

	Per Stirpes
	1st Generation of Children (Always)
	1 share for each live taker; & 1 share for each deceased child leaving issue
	Bloodline

	Per Capita
	1st Generation where there is a live taker
	1 share for each live taker; & 1 share for each deceased child leaving issue
	Bloodline

	Per Capita at Each Generation
	1st Generation where there is a live taker
	1 share for each live taker; & 1 share for each deceased child leaving issue
	Pooling



Example 1:

· Per Stirpes:
· Cut at ABCD Generation – Always First Generation
· Divide into 3 Shares – Nothing for C because he didn’t leave issue
· Dropping Shares - Bloodline: (1) R – 1/3; (2) B – 1/3; and (3) XYZ – 1/9
· Per Capita
· Cut at ABCD Generation – B is Still Living
· Divide into 3 Shares – C leaves No Issue
· Dropping Shares - Bloodline: (1) R – 1/3; (2) B – 1/3; and (3) XYZ – 1/9
· Per Capita at Each Generation
· Cut at ABCD Generation – B is Still Living
· Divide into 3 Shares – C leaves No Issue
· Dropping Shares – Pooling: 2 Shares are Dropping to the Grandkids, so those 2 shares are pooled: (1) B – 1/3; and (2) RXYZ – 1/6
Example 2

· Per Stirpes
· Cut at ABCD Generation – Always
· 3 Shares – C has no issue
· Dropping Shares – Bloodline: (1) R – 1/3; (2) ST – 1/6; and (3) XYZ – 1/9
· Per Capita & Per Capita at Each Generation (same outcome)
· Cut at RSTXYZ Generation – Live Takers
· 6 Shares – Each to take equally
· No Dropping Shares








Example 3

· Per Stirpes
· 1st Cut at ABC
· 3 Shares
· Dropping Shares – Bloodline: (1) V gets 1/3; (2) A’s 1/3 gets divided into 4 shares – 1/12 for PQSF; and (3) C’s 1/3 gets divided into 2 shares – 1/6 for X, 1/12 for GH
· Per Capita
· 1st Cut at PQRSTVXY Generation because of 1st live taker rule
· 7 Shares
· 1/7 to PQSVXF; 1/14 to GH
· Per Capita At Each Generation
· 1st Cut at PQRSTVXY Generation Because of 1st Live Taker Rule
· 1/7 to PQSVX; 2/21 to FGH
California Statutes
· CPC § 240 – Division into Equal Shares (Per Capita CA Default)
· If a statute calls for property to be distributed or taken in the manner provided in this section, the property shall be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living, each living member of the nearest generation of issue then living receiving one share and the share of each deceased member of that generation who leaves issue then living being divided in the same manner among his or her then living issue.

· CPC § 245 - Application Of § 240; Per Capita And Per Stirpes; Equally And By Right Of Representation
· (a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 240 of the Probate Code,” or where a will, trust, or other instrument that expresses no contrary intention provides for issue or descendants to take without specifying the manner, the property to be distributed shall be distributed in the manner provided in Section 240.
· (b) Use of the following words without more, as applied to issue or descendants, is not an expression of contrary intention:
· (1) “Per capita” when living members of the designated class are not all of the same generation.
· (2) Contradictory wording, such as “per capita and per stirpes” or “equally and by right of representation.”


· CPC § 246 - Distribution In Manner Provided In § 246; Per Stirpes, By Representation, Or By Right Of Representation
· (a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 246 of the Probate Code,” the property to be distributed shall be divided into as many equal shares as there are living children of the designated ancestor, if any, and deceased children who leave issue then living. Each living child of the designated ancestor is allocated one share, and the share of each deceased child who leaves issue then living is divided in the same manner.
· (b) Unless the will, trust, or other instrument expressly provides otherwise, if an instrument executed on or after January 1, 1986, calls for property to be distributed or taken “per stirpes,” “by representation,” or “by right of representation,” the property shall be distributed in the manner provided in subdivision (a).
· (c) If a will, trust, or other instrument executed before January 1, 1986, calls for property to be distributed or taken “per stirpes,” “by representation,” or by “right of representation,” the property shall be distributed in the manner provided in subdivision (a), absent a contrary intent of the transferor.

· CPC § 247 - Distribution In Manner Provided In § 247; Per Capita At Each Generation
· (a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 247 of the Probate Code,” the property to be distributed shall be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living. Each living member of the nearest generation of issue then living is allocated one share, and the remaining shares, if any, are combined and then divided and allocated in the same manner among the remaining issue as if the issue already allocated a share and their descendants were then deceased.
· (b) Unless the will, trust, or other instrument expressly provides otherwise, if an instrument executed on or after January 1, 1986, calls for property to be distributed or taken “per capita at each generation,” the property shall be distributed in the manner provided in subdivision (a).
· (c) If a will, trust, or other instrument executed before January 1, 1986, calls for property to be distributed or taken “per capita at each generation,” the property shall be distributed in the manner provided in subdivision (a), absent a contrary intent of the transferor.


[bookmark: _Toc309907151]5. Ancestors and Collaterals (CPC 6402(f), 6413) 
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· “Next Of Kin” - 3 Approaches:
· Parentelic – If there are no issue - Under this method, the estate passes to grandparents and their issue; if there are none, to great-grandparents and their issue; and so on down each line until an heir is found.
· Degree of Relationship Test – The Number of generations that separate the decedent from the heir, lower score takes
· To calculate the degree of relationship of the decedent to the claimant, one counts the steps (one for each generation) up from the decedent to the nearest common ancestor of the decedent and the claimant, and on down to the claimant from the common ancestor. The total number of steps is the degree of relationship. For example, a decedent's cousin stands in the fourth degree of relationship. Degrees of relationship are used not only to determine who is the closest heir but also to establish the incest prohibition in marriage requirements.
· Hybrid Approach – Degree of Relationship, tie goes to the closer parentelic line
· California uses the hybrid approach

· CPC § 6413 - Relation Through Two Lines Of Relationships; Single Share
· A person who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.

· Next of Kin Problem: 
[image: ]
· Call: Calculate the degree of relationship between A, B, C and D and the Decedent.
· A  Decedent = 5th Degree
· B  Decedent = 5th Degree
· C  Decedent = 5th Degree
· D  Decedent = 6th Degree
· Call: Who would take in a Hybrid State?
· B & C Would take in a hybrid state

· “HalfBlood” – Share only a single parent
· CPC § 6406 - Except as provided in Section 6451, relatives of the halfblood inherit the same share they would inherit if they were of the whole blood.
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· Intestacy Analysis:
· Define Property (Probate/Non-Probate & Separate/Community)
· Distribute Property After 1st Death
· Distribute Property After 2nd Death (paying attention to applicability of clawback provision)

· Intestacy Practice Problem
· Assume the following facts: Hillary and William are married. Hillary and William own the following assets: 
· (1)  Blackacre, worth $400,000, which they own in true joint tenancy;
· Non-Probate & Presumptively Community Property
· (2)  Hillary has $2,000 worth of miscellaneous tangible personal property  which she acquired before they were married;
· Probate & Separate
· (3)  Hillary has $10,000 from earnings acquired during the marriage in a CD in her name alone;
· Probate & Community  
· (4)  Hillary inherited $400,000 in Microsoft stock after she married William; 
· Probate & Separate 
· (5)  William has $15,000 worth of miscellaneous tangible personal property  which he acquired before they were married;  
· Probate & Separate
· (6)  William has $100,000 from earnings acquired during the marriage in a  checking account in his name alone; and  
· Probate & Community
· (7)  William inherited $100,000 in AOL stock after he married Hillary.  
· Probate & Separate

1. Assume Hillary dies intestate, survived by her father, Frank. Twenty years later, William dies intestate, survived by his mom, Mildred. How will their assets be distributed?
· 1st Death
· Blackacre – William
· $2,000 in misc. personal property - Frank takes $1k and William takes $1k
· $10,000 CD – William
· $400k in Microsoft Stock – Frank takes $200k and William takes $200k
· 2nd Death (20 years later, clawback doesn’t apply)
· Mildred takes Everything
2. Assume Hillary dies intestate, survived by her father, Frank. Ten years later, William dies intestate, survived by his mom, Mildred. How will their assets be distributed?  
· 1st Death
· Blackacre – William
· $2,000 in misc. personal property - Frank takes $1k and William takes $1k
· $10,000 CD – William
· $400k in Microsoft Stock – Frank takes $200k and William takes $200k
· 2nd Death (10 years later, clawback does apply to R.P.)
· Blackacre – Frank gets ½ interest as TIC
· Everything Else - Mildred
3. Assume Hillary dies intestate, survived by her father, Frank. Four years later, William dies intestate, survived by his mom, Mildred. How will their assets be distributed?  
· 1st Death
· Blackacre – William
· $2,000 in misc. personal property - Frank takes $1k and William takes $1k
· $10,000 CD – William
· $400k in Microsoft Stock – Frank takes $200k and William takes $200k
· 2nd Death (4 years later, clawback does apply to R.P. and P.P.)
· Blackacre – Frank gets ½ interest as TIC
· $1k to Mildred (Doesn’t qualify for clawback (<$10k))
· $5k to Frank, provided there is adequate written record
· $200k to Frank
4. Assume Hillary dies intestate, survived by her father, Frank. Three days later, William dies intestate, survived by his mom, Mildred. How will their assets be distributed?  
· 1st Death
· Blackacre – William
· $2,000 in misc. personal property - Frank takes $1k and William takes $1k
· $10,000 CD – William
· $400k in Microsoft Stock – Frank takes $200k and William takes $200k
· 2nd Death (Triggers CPC § 6403 – Survivorship Requirement)
· Blackacre – Still under the millisecond rule, so it goes to Mildred. But then it is subject to recapture, so Frank and Mildred become TIC
· Everything Else Is Split
5. Assume Hillary and William die in a plane crash. Both bodies are burned beyond recognition. Both die intestate. Hillary is survived by her father, Frank. William is survived by his mom, Mildred. How will their assets be distributed? 
· Split Equally between Frank & Mildred	
6. Hillary and William are still married. Assume Hillary has one child, Chuck, from a previous relationship. Chuck predeceases Hillary but is survived by two children, Aaron and Barbara. How will Hillary's estate be distributed if she dies intestate, survived by William, Frank, Aaron, and Barbara?
· Blackacre – William
· Community Property – William
· Separate Property – ½ William; ½ to Aaron & Barbara (1/4 per grandchild)
7. Hillary and William are still married. Assume Hillary and William have no children, but William has one child, Gertrude, from a previous relationship. How will Hillary's estate be distributed if she dies intestate survived by William, Frank, and Gertrude?  
· Blackacre – William
· Community Property – William
· Separate Property – ½ Willaim; ½ Frank
· Note: If Williams Dies Intestate 4 Years Later, 6402.5 is not triggered and Gertrude gets all of the estate because William had issue
8. Assume Hillary and William lived together but never were married. They have a child, Zoe. How will Hillary's estate be distributed if she dies intestate survived by William, Zoe, and Frank?
· Blackacre – William
· All of Hillary’s Property - Zoe
[bookmark: _Toc309907153]B. Transfers to Children 
· Children ≠ Issue
· Issue – Lineal Descendants, including descendants more remote than children; Offspring
· Children – 8 Ways to Establish a Parent Child Relationship (Still Don’t Have #8):
· Natural Parents
· Adoption
· Equitable Adoption
· Post Death Adoption
· Step-Parent Adoption
· Forster Parent Adoption
· Non-Step Parent Adoption

· Inheriting “From & Through” - We inherit from and through our parents and vice versa, so establishing who is a parent/child is very important for intestacy
[bookmark: _Toc309907154]1. Adopted Children (CPC 6450-6455) 
· CPC § 6450 – Relationship Existence
· Subject to the provisions of this chapter, a relationship of parent and child exists for the purpose of determining intestate succession by, through, or from a person in the following circumstances:
· (a) The relationship of parent and child exists between a person and the person's natural parents, regardless of the marital status of the natural parents.
· (b) The relationship of parent and child exists between an adopted person and the person's adopting parent or parents.
· CPC § 6451 – Adoption (Preserves the Inheritance rights of the Child)
· (a) An adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person unless both of the following requirements are satisfied:
· (1) The natural parent and the adopted person lived together at any time as parent and child, or the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the person's birth.
· (2) The adoption was by the spouse of either of the natural parents or after the death of either of the natural parents.
· (b) Neither a natural parent nor a relative of a natural parent, except for a wholeblood brother or sister of the adopted person or the issue of that brother or sister, inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent that satisfies the requirements of paragraphs (1) and (2) of subdivision (a), unless the adoption is by the spouse or surviving spouse of that parent.
· (c) For the purpose of this section, a prior adoptive parent and child relationship is treated as a natural parent and child relationship.
· CPC § 6452 – Conditions Preventing a Parent From Inheriting From or Through A child (The rest of the family is not prevented from inheriting)
· (a) A parent does not inherit from or through a child on the basis of the parent and child relationship if any of the following apply:
· (1) The parent's parental rights were terminated and the parent-child relationship was not judicially reestablished.
· (2) The parent did not acknowledge the child.
· (3) The parent left the child during the child's minority without an effort to provide for the child's support or without communication from the parent, for at least seven consecutive years that continued until the end of the child's minority, with the intent on the part of the parent to abandon the child. The failure to provide support or to communicate for the prescribed period is presumptive evidence of an intent to abandon.
· (b) A parent who does not inherit from or through the child as provided in subdivision (a) shall be deemed to have predeceased the child, and the intestate estate shall pass as otherwise required under Section 6402.
· CPC § 6454 – Foster Parent or Stepparent
· For the purpose of determining intestate succession by a person or the person's issue from or through a foster parent or stepparent, the relationship of parent and child exists between that person and the person's foster parent or stepparent if both of the following requirements are satisfied:
· (a) The relationship began during the person's minority and continued throughout the joint lifetimes of the person and the person's foster parent or stepparent.
· (b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.
· CPC § 6455 – Equitable Adoption
· Nothing in this chapter affects or limits application of the judicial doctrine of equitable adoption for the benefit of the child or the child's issue.




Examples
· Husband 1 has Child with Wife. Husband 1 Dies or Divorces Wife. Wife Remarries Husband 2. Husband 2 Adopts Child. What are Child’s Inheritance Rights?
· CPC 6451 preserves C’s rights if the following conditions are satisfied:
· Part of the Household / Married & Dead - √
· Spouse / Death - √
· Stepparent Adoption – Maybe
· Outcome – C can inherit from Husband 1 and Husband 1’s family can, to a very limited degree, inherit through C.
· Husband 1 has Child with Wife. Husband 1 Divorces Wife. Wife becomes Romantically involved with Friend 1, but does not marry him. Friend 1 Adopts Child. What are Child’s Inheritance Rights?
· Because Friend isn’t a spouse, Husband 1 would have to die for 6451 to be satisfied.

· Equitable Adoption – CPC § 6455 & O’Neal v. Wilkes (Pg. 75)
· Where the relatives who allegedly consented to the adoption do not have the legal authority to enter into a contract for the adoption of the child, their alleged ratification of the adoption contract has no legal effect.
· California Rule – Contractual based equitable adoption jurisdiction.

· Adopting Adults – CPC § 21115 – Can legally adopt an adult in California, but there is no inheritance through the adoptive parent
[bookmark: _Toc309907155]2. Posthumous Children (CPC 249.5)
· CFC § 7611 – Posthumous Birth
· [A man is the ‘presumed parent’ if] the presumed parent and the child's natural mother are or have been married to each other and the child is born during the marriage, or within 300 days after the marriage is terminated by death, annulment, declaration of invalidity, or divorce, or after a judgment of separation is entered by a court.
· Paternity is a family law issue, we really don’t get into it too much for the purposes of wills and trusts
· CPC § 249.5 – Posthumous Conception
· For purposes of determining rights to property to be distributed upon the death of a decedent, a child of the decedent conceived and born after the death of the decedent shall be deemed to have been born in the lifetime of the decedent, and after the execution of all of the decedent's testamentary instruments, if the child or his or her representative proves by clear and convincing evidence that all of the following conditions are satisfied:
· (a) The decedent, in writing, specifies that his or her genetic material shall be used for the posthumous conception of a child of the decedent, subject to the following:
· (1) The specification shall be signed by the decedent and dated.
· (2) The specification may be revoked or amended only by a writing, signed by the decedent and dated.
· (3) A person is designated by the decedent to control the use of the genetic material.
· (b) The person designated by the decedent to control the use of the genetic material has given written notice by certified mail, return receipt requested, that the decedent's genetic material was available for the purpose of posthumous conception. The notice shall have been given to a person who has the power to control the distribution of either the decedent's property or death benefits payable by reason of the decedent's death, within four months of the date of issuance of a certificate of the decedent's death or entry of a judgment determining the fact of the decedent's death, whichever event occurs first.
· (c) The child was in utero using the decedent's genetic material and was in utero within two years of the date of issuance of a certificate of the decedent's death or entry of a judgment determining the fact of the decedent's death, whichever event occurs first. This subdivision does not apply to a child who shares all of his or her nuclear genes with the person donating the implanted nucleus as a result of the application of somatic nuclear transfer technology commonly known as human cloning.
[bookmark: _Toc309907156]3. Nonmarital Children (CPC 21115(b))
· CPC § 21115 - Halfbloods, adoptees, persons born out of wedlock, stepchildren and foster children; inclusion; intestate succession
· (a) Except as provided in subdivision (b), halfbloods, adopted persons, persons born out of wedlock, stepchildren, foster children, and the issue of these persons when appropriate to the class, are included in terms of class gift or relationship in accordance with the rules for determining relationship and inheritance rights for purposes of intestate succession.
· (b) In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless the person lived while a minor as a regular member of the household of the natural parent or of that parent's parent, brother, sister, spouse, or surviving spouse. In construing a transfer by a transferor who is not the adoptive parent, a person adopted by the adoptive parent shall not be considered the child of that parent unless the person lived while a minor (either before or after the adoption) as a regular member of the household of the adopting parent or of that parent's parent, brother, sister, or surviving spouse.
· (c) Subdivisions (a) and (b) shall also apply in determining:
· (1) Persons who would be kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor under Section 21110.
· (2) Persons to be included as issue of a deceased transferee under Section 21110.
· (3) Persons who would be the transferor's or other designated person's heirs under Section 21114.
· (d) The rules for determining intestate succession under this section are those in effect at the time the transfer is to take effect in enjoyment.
[bookmark: _Toc309907157]4. Advancements (CPC 6409-6410) 
· CL – Hotchpot





· Hotchpot Example – A gets a $50k advancement, B gets a $60k advancement, and C gets a $110k advancement. Testator dies with a $500k estate that is to be divided equally among A, B, and C, taking into account advancements.
· X = 240k
· 240k – 50k = 190k (A’s Share)
· 240k – 60k = 180k (B’s Share)
· 240k – 110k = 130k (C’s share)






· CPC § 6409 – Advancement
· (a) If a person dies intestate as to all or part of his or her estate, property the decedent gave during lifetime to an heir is treated as an advancement against that heir's share of the intestate estate only if one of the following conditions is satisfied:
· (1) The decedent declares in a contemporaneous writing that the gift is an advancement against the heir's share of the estate or that its value is to be deducted from the value of the heir's share of the estate.
· (2) The heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir's share of the estate.
· (b) Subject to subdivision (c), the property advanced is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first.
· (c) If the value of the property advanced is expressed in the contemporaneous writing of the decedent, or in an acknowledgment of the heir made contemporaneously with the advancement, that value is conclusive in the division and distribution of the intestate estate.
· (d) If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient's issue unless the declaration or acknowledgment provides otherwise.
· CPC § 6410 – Debt Owed to Decedent; Predeceased Debtor
· (a) A debt owed to the decedent is not charged against the intestate share of any person except the debtor.
· (b) If the debtor fails to survive the decedent, the debt is not taken into account in computing the intestate share of the debtor's issue.
[bookmark: _Toc309907158]5. Guardianship and Conservatorship
· Transfers to Minors – pg. 129 – Because a minor does not have legal capacity to manage property, it becomes necessary to appoint someone in one of the following forms:
· Guardianship - The fiduciary relationship between a guardian and a ward or other incapacitated person, whereby the guardian assumes the power to make decisions about the ward's person or property. A guardianship is almost always an involuntary procedure imposed by the state on the ward.
· Default Rule
· Probate Court will typically act as guardian
· Expensive and cumbersome
· Conservatorship - Conservator is the modern equivalent of the common-law guardian. Judicial appointment and supervision are still required, but a conservator has far more flexible authority than a guardian, including the same investment powers that a trustee enjoys.
· Slightly more leeway, but still expensive and cumbersome
· Custodianship - A custodian responsible for managing real or personal property. The custodian's duties generally include securing, safeguarding, and maintaining the property in the condition received and accounting for any changes in it.
· More flexible than Guardians or Custodians
· Trust – Best approach. TBD in Detail
[bookmark: _Toc309907159]C. Bars to Succession 
· Disinheritance by Negative Will – Pg. 91
· California Rule – You can disinherit anyone, including your spouse. But it must be affirmative and apparent.


[bookmark: _Toc309907160]1. Homicide (CPC 250-254) 
· CPC § 250  - California Slayer Statute
· (a) A person who feloniously and intentionally kills the decedent is not entitled to any of the following:
· (1) Any property, interest, or benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest, including any general or special power of appointment conferred by the will or trust on the killer and any nomination of the killer as executor, trustee, guardian, or conservator or custodian made by the will or trust.
· (2) Any property of the decedent by intestate succession.
· (3) Any of the decedent's quasi-community property the killer would otherwise acquire under Section 101 or 102 upon the death of the decedent.
· (4) Any property of the decedent under Part 5 (commencing with Section 5700) of Division 5.
· (5) Any property of the decedent under Part 3 (commencing with Section 6500) of Division 6.
· (b) In the cases covered by subdivision (a):
· (1) The property interest or benefit referred to in paragraph (1) of subdivision (a) passes as if the killer had predeceased the decedent and Section 21110 does not apply.
· (2) Any property interest or benefit referred to in paragraph (1) of subdivision (a) which passes under a power of appointment and by reason of the death of the decedent passes as if the killer had predeceased the decedent, and Section 6731 not apply.
· (3) Any nomination in a will or trust of the killer as executor, trustee, guardian, conservator, or custodian which becomes effective as a result of the death of the decedent shall be interpreted as if the killer had predeceased the decedent.
· CPC § 251 – Killing JTs
· A joint tenant who feloniously and intentionally kills another joint tenant thereby effects a severance of the interest of the decedent so that the share of the decedent passes as the decedent's property and the killer has no rights by survivorship. This section applies to joint tenancies in real and personal property, joint and multiple-party accounts in financial institutions, and any other form of coownership with survivorship incidents.
· CPC § 252 – Named Beneficiaries Killing Decedent
· A named beneficiary of a bond, life insurance policy, or other contractual arrangement who feloniously and intentionally kills the principal obligee or the person upon whose life the policy is issued is not entitled to any benefit under the bond, policy, or other contractual arrangement, and it becomes payable as though the killer had predeceased the decedent.
· CPC § 253 – Property Rights Acquired by Killing
· In any case not described in Section 250, 251, or 252 in which one person feloniously and intentionally kills another, any acquisition of property, interest, or benefit by the killer as a result of the killing of the decedent shall be treated in accordance with the principles of this part.
· CPC § 254 – Final Judgment As Conclusive Evidence
· (a) A final judgment of conviction of felonious and intentional killing is conclusive for purposes of this part.
· (b) In the absence of a final judgment of conviction of felonious and intentional killing, the court may determine by a preponderance of evidence whether the killing was felonious and intentional for purposes of this part. The burden of proof is on the party seeking to establish that the killing was felonious and intentional for the purposes of this part.
· CPC § 259 – Elder Abuse
· [If you are found guilty of elder abuse, or it is shown by C&C evidence, you will be treated as predeceasing the decedent]



Example – A Kills his Mom and Dad, who die intestate. Does R get anything? – Yes, 250(b)(1); But if H&W have a will that names A as a beneficiary, antilapse (§21110) will not apply and R gets nothing.

[bookmark: _Toc309907161]2. Disclaimer (CPC 275, 282) 
· CPC § 265 – Disclaimer
· “Disclaimer” means any writing which declines, refuses, renounces, or disclaims any interest that would otherwise be taken by a beneficiary.

· CPC § 275 – Beneficiary Filing a Disclaimer
· A beneficiary may disclaim any interest, in whole or in part, by filing a disclaimer as provided in this part.

· CPC § 282 - Disclaimed Interest; Disposition; Interest Created By Intestate Succession
· (a) Unless the creator of the interest provides for a specific disposition of the interest in the event of a disclaimer, the interest disclaimed shall descend, go, be distributed, or continue to be held (1) as to a present interest, as if the disclaimant had predeceased the creator of the interest or (2) as to a future interest, as if the disclaimant had died before the event determining that the taker of the interest had become finally ascertained and the taker's interest indefeasibly vested. A disclaimer relates back for all purposes to the date of the death of the creator of the disclaimed interest or the determinative event, as the case may be.
· (b) Notwithstanding subdivision (a), where the disclaimer is filed on or after January 1, 1985:
· (1) The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made under Part 6 (commencing with Section 240) or other provision of a will, trust, or other instrument.
· (2) The beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision (d) of Section 6409 or subdivision (b) of Section 6410.
Two Specific Scenarios that California Has Legislated Around:
1. “The Evil Uncle” (b)(1)
2. “Ducking out of Advancement” (b)(2)


[bookmark: _Toc309907162]II. Wills: Formalities and Forms

[bookmark: _Toc309907163]A. Execution of Wills 
· Core Formalities of Wills:
· (1) Writing
· (2) Signature
· (3) Attestation

· Functions of Core Formalities
· Evidentiary Function
· Ritual Function (Cautionary Function)
· Protective Function
· Channeling Function

· Compliance with Wills Act
· Strict Compliance – i.e., - Groffman: Casdorph
· CA is a strict compliance jurisdiction, but the Courts have bent strict compliance to basically mean something closer to substantial compliance
· Substantial Compliance – Clear and convincing evidence that the will was executed in a manner attempting to following the statute.
· Harmless Error – All about Testator’s Intent

· Presence
· Line of Sight – Testator is capable of seeing the witness in the act of signing. The testator does not actually have to see the witness sign but must be able to see them were the testator to look. (Exception for blind testator)
· Conscious Presence – The Witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing. The test is one of mental apprehension.
· California is a Conscious Presence State
· Presence Examples – Pg. 159
· Suppose two witnesses signed T’s will in T’s dining room while T was in her bedroom. T knew that the witnesses were signing and could have walked into the dining room to see them.
· Line of Sight? - X
· Conscious Presence? – X, there are limits to conscious presence
· Suppose T’s lawyer takes T’s will to T’s home, where T signs the will and the lawyer attests as a witness. The lawyer returns to her office with the will and has her secretary call T on the phone. By Telephone, T requests the secretary to witness his will; the secretary then signs as an attesting witness.
· Line of Sight? - x
· Conscious Presence? – X, “telephonic attestation” doesn’t count, no court accepts it. Video conferencing is also still not valid (stay posted).
· Suppose the president of a band draws a will for a customer. The customer, seriously ill, drives to the bank and parks. The president takes the will to the customer’s car. The customer signs the will propped on his steering wheel. A bank teller, seated at a window overlooking the car, watches the customer sign. The President and the bank teller attest as witnesses.
· Line of Sight? – X, she saw him, but couldn’t see his pen actually moving.
· Conscious Presence? -√ probably

· The Signature Requirement – Pg. 160
· General Rule - Anything you intend to be your signature is your signature (McCabe – an “X” was a signature)
· Aid of others and other at the direction of the testator or both o.k.
· Interrupted Signature – pg. 195 – Could cause problems because California is a strict compliance jurisdiction and there is no saving an unsigned will (Partial Signature ≠ Signature)
· Typed Signature – Godfrey – pg. 161 – CA does not allow typed signatures
· Order of Signatures – Obviously the testator is supposed to go first, but in California it is o.k. as long as it can be shown that the signatures took place as part of the same transaction. (delayed attestation is still o.k.. for longer).

· The Self-Proving Affidavit – Pg. 169
· Recites that all the requirements of due execution have been complied with and takes the place of witnesses in probate court
· Two Types:
· One-Step - Combined attestation clause & Self Proving Affidavit
· Two –Step – Separate self-proving affidavit to be signed an affixed to the will.
[bookmark: _Toc309907164]1. Attested Wills (CPC 6110-6113) 
· CPC § 6110 – Necessity of Writing; Other Requirements
· (a) Except as provided in this part, a will shall be in writing and satisfy the requirements of this section.
· (b) The will shall be signed by one of the following:
· (1) By the testator.
· (2) In the testator's name by some other person in the testator's presence and by the testator's direction.
· (3) By a conservator pursuant to a court order to make a will under Section 2580.
· (c)(1) Except as provided in paragraph (2), the will shall be witnessed by being signed, during the testator's lifetime, by at least two persons each of whom (A) being present at the same time, witnessed either the signing of the will or the testator's acknowledgment of the signature or of the will and (B) understand that the instrument they sign is the testator's will.
· (2) If a will was not executed in compliance with paragraph (1), the will shall be treated as if it was executed in compliance with that paragraph if the proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator's will. [ONLY APPLIES TO ATTESTATION DEFECTS]

· California Wills Act Requirements
· Writing (CA - needs to  be a physical manifestation (not electronic)
· Signed by:
· Testator; or
· Other Person: (1) In Testator’s Presence & (2) At Testator’s Direction; or
· Conservator pursuant to court order
· Witnessed by being signed: (Conscious Presence)
· During testator’s lifetime;
· By at least two people: (1) Present at the same time who saw testator sign & (2) understand it it the testator’s will

· California’s Statutory Loosening of Strict Compliance
· § 6110(c)(2):
· If attestation is botched, the will can still be admitted to probate is it can be shown by C&C evidence that the testator intended the will to be his/her will.
· See Stoker for example of saving a will with (c)(2)

· CPC § 6112 – Interested Witness
· (a) Any person generally competent to be a witness may act as a witness to a will.
· (b) A will or any provision thereof is not invalid because the will is signed by an interested witness.
· (c) Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption affecting the burden of proof. This presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity.
· (d) If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established. Nothing in this subdivision affects the law that applies where it is established that the witness procured a devise by duress, menace, fraud, or undue influence. [Purges EXCESS BENEFIT]


· CPC § 6113 – Validity; Execution
· A written will is validly executed if its execution complies with any of the following:
· (a) The will is executed in compliance with Section 6110 or 6111 or Chapter 6 (commencing with Section 6200) (California statutory will) or Chapter 11 (commencing with Section 6380) (Uniform International Wills Act).
· (b) The execution of the will complies with the law at the time of execution of the place where the will is executed.
· (c) The execution of the will complies with the law of the place where at the time of execution or at the time of death the testator is domiciled, has a place of abode, or is a national.
[bookmark: _Toc309907165]2. Relief - Curative Doctrines (Compliance Approaches)
· Pavlinko & Snide – Both involved mirrored wills of husbands and wives who accidently signed the others’ will. In Snide the court found the wills valid, the court in Pavlinko was not willing to accept the mistake. It came down to the value the court placed on testamentary intent.
· In re Will of Ranney – First major case to adopt the substantial compliance approach to correct a will that was made invalid because of a defect in the self proving affidavit
· Will of Ferree – Narrowed the substantial compliance doctrine by saying that the failure to have two witnesses was simply not acceptable
· In re Estate of Hall – Introduces the Harmless error view – Testamentary intent is controlling
· Macool – The court in a harmless error jurisdiction still refused to probate the draft of T’s will.

· CPC § 6111.5 – Extrinsic Evidence; Admissability
· Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to Section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear.
[bookmark: _Toc309907166] 3. Holographic Wills
· CPC § 6111 – Holographic Wills; Requirements
· (a) A will that does not comply with Section 6110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator.
· (b) If a holographic will does not contain a statement as to the date of its execution and:
· (1) If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will.
· (2) If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.
· (c) Any statement of testamentary intent contained in a holographic will may be set forth either in the testator's own handwriting or as part of a commercially printed form will.

· California Holographic Wills:
· Requirements:
· Written in Testator’s Hand (all material provisions)
· Signed by the Testator (no date requirement)
· (Intent to be a will)
· Date:
· Inconsistencies are resolved in favor of a dated document, unless it can be shown that the holographic will was executed later
· If the will could have been executed during a period of incapacity, it will be presumed it was unless it can be shown it wasn’t.

· Preprinted Will Forms: California allows preprinted will forms to show testamentary intent, not to substituted material provisions (CPC 6111(c)(2))

· Testamentary Intent in Holographic Wills
· Conditional Wills – Pg. 201: Courts tend to say this is context, not a true condition and therefore there are strong presumptions against conditional wills.
· Kimmel – “so if anything happens” – is it a will? – Court said it was
· Hypo – T to T’s Attorney; “Here are the instructions for the preparation of my will, including how my estate is to be disposed of.” – Maybe, if it was signed. But if not, it is probably just instructions.
· Kuralt – “I’ll have the lawyer visit the hospital to be sure you inherit the rest of the place in Montana if it comes to that.” – The letter was a codicil to the valid will (they looked at the intent of the testator)

· Editing a Holographic Will - As long as it is in your hand and signed, you are allowed to edit a holograph.
[bookmark: _Toc309907167]B. Revocation of Wills 
· Note:
· Wills are only effective upon death
· Revocation is effective immediately

· Codicil - A supplement or addition to a will, not necessarily disposing of the entire estate but modifying, explaining, or otherwise qualifying the will in some way. When admitted to probate, the codicil becomes a part of the will. Codicils must be wills act compliant to be valid

· Codicil v. Will Examples – In the context of revocation the distinction is very important because you can revoke a codicil w/o revoking the will, but you can’t revoke a will without revoking all codicils. (If you revoke a will, all codicils fall along with it) – See Page 217 for Problems
· Hypo #1:
· Doc. 1 – “I give it all to LLS.” (Residuary Bequest)
· Doc. 2 – “I give my car to AB and the rest and residue to LLS.” (Specific and Residual Bequests)
· Outcome – The residual clause in Doc. 2 gives a strong hint that it’s a new will because Doc. 1 has no function with the residuary clause of Doc. 2.
· Hypo #2:
· Doc. 1 – “I give it all to LLS.” (Residuary Bequest)
· Doc. 2 – “My car to AB.” (Specific Bequest)
· Outcome – Doc.1 is a will and Doc. 2 is a codicil
· Hypo #3:
· Doc. 1 – “I give my car to LLS.” (Specific Bequest)
· Outcome – No residuary clause, so the rest of the estate drops into intestacy
· Hypo #4:
· Doc. 1 – “$1,000 to X, my watch to Y.” (General and Specific Bequests)
· Doc. 2 – “2,000 to Z, the rest and residue to LLS.” (General and Residuary Bequests)
· Outcome – Only #2 in the Modern View - See pg. 216: “The question is whether the testator intended the subsequent will to replace a prior will in whole or in part, or if instead the subsequent will to supplement the prior will. The modern view is to treat a subsequent will that does not expressly revoke a prior will, but makes a complete disposition of the testator’s estate, as presumptively revoking the prior will by inconsistency.”
· Hypo #5:
· Doc. 1 – “My Car to LLS.” (Specific Bequest)
· Doc. 2 – “My Watch to AB.” (Specific Bequest)
· Outcome – Treated as 2 equally valid wills, no residuary clauses and no inconsistency or overlap.
· Hypo # 6:
· Doc. 1 – “$1,000 to each of A,B,C,D. The rest and residue to LLS.” (General & Residuary Bequests)
· Doc. 2 – “$1,000 to E.” (General)
· Outcome – Doc.1 is a will and Doc. 2 is a codicil.  Testator can revoke Doc. 2 without revoking Doc. 1, but not vice versa.
[bookmark: _Toc309907168]1. Revocation of Wills by Writing or Act (CPC 6120-6124) 
· CPC § 6120  - Acts Constituting Revocation
· A will or any part thereof is revoked by any of the following:
· (a) A subsequent will which revokes the prior will or part expressly or by inconsistency.
· (b) Being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator's presence and by the testator's direction.

· Revocation by Writing or Physical Act:
· California permits revocation of a will:
· (1) by a subsequent writing executed with wills act formality; and
· Express
· Implied (inconsistency)
· (2) by physical act.
· Intent of revocation
· By testator or in testator’s presence at the testator’s directions
· (3) (Presumptive Revocation)
· (4) (Revocation by Operation of Law)
· An oral declaration that a will is revoked, without more, is not enough to revoke a will.

· Revocation by Physical Act on Copies
· CPC § 6121 – Duplicates
· A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator's presence and by the testator's direction.
· According to the book, copies are insufficient if trying to revoke by physical act. But according to my notes copies are fine.

· Revocation by Writing Intended to Physically Deface – If written words are used for the purpose [of physical defacement], they must be so placed as to physically affect the written portion of the will, not merely on blank parts of the paper on which the will is written.”

· CPC § 6124 – Destruction of Will with Intent to Revoke; Presumption
· If the testator's will was last in the testator's possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator's death, it is presumed that the testator destroyed the will with intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.

· Presumptive Revocation: If the Following conditions are satisfied, it is presumed the Testator intended to revoke the will:
· Will was last in T’s Possession
· T was competent until death
· Neither the will or a duplicate original can be found after T’s death

· Partial Revocation:
· By Physical Act – Majority states allow it (like crossing out certain sections)
· Ex. “$10,000 to A and B, residue to C.” T later crosses out B. Under a few cases, A’s gift cannot be increased, so the $5,000 that B would have gotten goes to C in the residue.
· By Subsequent Writing – Considered a codicil, California follows the approach that whatever is revoked falls into the residue of the otherwise valid will.
· Partial Revocation Problems – Page. 229
[bookmark: _Toc309907169]2. Revocation by Operation of Law
· Life Insurance – The ONLY way to revoke a life insurance policy is to follow the procedures the company lies out in the contract – No exception

· CPC § 6122 – Dissolution or Annulment of Marriage; Provisions Revoked; Other changes in Circumstances (Applies only to Testamentary Transfers – Not Rebuttable)
· (a) Unless the will expressly provides otherwise, if after executing a will the testator's marriage is dissolved or annulled, the dissolution or annulment revokes all of the following:
· (1) Any disposition or appointment of property made by the will to the former spouse.
· (2) Any provision of the will conferring a general or special power of appointment on the former spouse.
· (3) Any provision of the will nominating the former spouse as executor, trustee, conservator, or guardian.
· (b) If any disposition or other provision of a will is revoked solely by this section, it is revived by the testator's remarriage to the former spouse.
· (c) In case of revocation by dissolution or annulment:
· (1) Property prevented from passing to a former spouse because of the revocation passes as if the former spouse failed to survive the testator.
· (2) Other provisions of the will conferring some power or office on the former spouse shall be interpreted as if the former spouse failed to survive the testator.
· (d) For purposes of this section, dissolution or annulment means any dissolution or annulment which would exclude the spouse as a surviving spouse within the meaning of Section 78. A decree of legal separation which does not terminate the status of husband and wife is not a dissolution for purposes of this section.
· (e) Except as provided in Section 6122.1, no change of circumstances other than as described in this section revokes a will.
· (f) Subdivisions (a) to (d), inclusive, do not apply to any case where the final judgment of dissolution or annulment of marriage occurs before January 1, 1985. That case is governed by the law in effect prior to January 1, 1985.

· CPC § 5600 -  Nonprobate transfer to former spouse executed before or during marriage; failure of transfer due to dissolution or annulment of marriage; situations that do not cause a nonprobate transfer to fail; rights of subsequent purchaser (Applies to Non-Probate Transfers (aside from Life Insurance) – Rebuttable)
· (a) Except as provided in subdivision (b), a nonprobate transfer to the transferor's former spouse, in an instrument executed by the transferor before or during the marriage, fails if, at the time of the transferor's death, the former spouse is not the transferor's surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage. A judgment of legal separation that does not terminate the status of husband and wife is not a dissolution for purposes of this section.
· (b) Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:
· (1) The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor's death.
· (2) There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
· (3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor's death.
· (c) Where a nonprobate transfer fails by operation of this section, the instrument making the nonprobate transfer shall be treated as it would if the former spouse failed to survive the transferor.
· (d) Nothing in this section affects the rights of a subsequent purchaser or encumbrancer for value in good faith who relies on the apparent failure of a nonprobate transfer under this section or who lacks knowledge of the failure of a nonprobate transfer under this section.
· (e) As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy, of either of the following types:
· (1) A provision of a type described in Section 5000.
· (2) A provision in an instrument that operates on death, other than a will, conferring a power of appointment or naming a trustee.

· CPC § 5601 - Joint tenancy created before or during marriage severed if former spouse not decedent's surviving spouse; situations where joint tenancy is not severed 
· (a) Except as provided in subdivision (b), a joint tenancy between the decedent and the decedent's former spouse, created before or during the marriage, is severed as to the decedent's interest if, at the time of the decedent's death, the former spouse is not the decedent's surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage. A judgment of legal separation that does not terminate the status of husband and wife is not a dissolution for purposes of this section.
· (b) Subdivision (a) does not sever a joint tenancy in either of the following cases:
· (1) The joint tenancy is not subject to severance by the decedent at the time of the decedent's death.
· (2) There is clear and convincing evidence that the decedent intended to preserve the joint tenancy in favor of the former spouse.
· (c) Nothing in this section affects the rights of a subsequent purchaser or encumbrancer for value in good faith who relies on an apparent severance under this section or who lacks knowledge of a severance under this section.
· (d) For purposes of this section, property held in “joint tenancy” includes property held as community property with right of survivorship, as described in Section 682.1 of the Civil Code.
[bookmark: _Toc309907170]3. Dependent Relative Revocation
· Dependent Relative Revocation (DRR) – Pg. 229:
· “If a testator undertakes to revoke his will upon a mistaken assumption of law or fact, under the doctrine of dependent relative revocation (DRR) the revocation is ineffective if the testator would not have revoked the will but for the mistaken belief. . . . A typical DRR case involves a testator who destroys a prior will under a belief that a new will is valid but, in fact, for some reason unknown to the testator, the new will is invalid. If the court finds that the testator would not have destroyed his old will had he known that the new will was ineffective, the court will disregard the revocation and probate the destroyed prior will.”
· Limitations on DRR – Pg. 233:
· “With rare exceptions, courts have held that DRR applies only (1) if there is an alternative plan of disposition fails, or (2) if the mistake is recited in the terms of the revoking instrument or, possibility, is established by clear and convincing evidence. The alternative plan of disposition is usually in the form of another will, either duly or defectively executed.”

· Hypo: In a formal will: “I give a total of $10,000 to A & B.” Later, T crosses out B and writes in “$5,000.” The effect, without DDR would be that neither A nor B get anything.

· Dependent Relative Revocation Elements:

· Valid Revocation Based on a Mistake (Factual or Legal)
· Evidence of Mistake:
· Act – Failed attempt to make a new will (Failed alternative plan of disposition)
· Writing – Expression of terms in the new will
· Testator wouldn’t have revoked the will but for the mistaken belief.
· Causation (“But for”)

· A DRR Problem: pg. 231
· A clause of T’s typewritten will provides: “I bequeath the sum of $1,000 to my nephew, Charles Blake.” T crosses out the “$1,000” and substitutes “$1,500” – a larger bequest. T then writes her initials and date in the right-hand margin opposite the entry. After T’s death some years later, her will is admitted to probate. Blake contends that he is entitled to the $1,500, or in the alternative, $1,000.
· A: What about a holographic wills argument? - Gift fails and is dropped into the residue
· B: What if two witnesses attest? – Valid gift
· C: No partial revocation – The gift falls into the residue
· D: DDR? – Maybe, because it seems intent is clear when the gift is increasing
· E: What if T substituted a small bequest? – Seems like maybe they should just let the gift fail at this point

· Another DRR Problem: pg. 233
· In his typewritten will, which contains a legacy of $5,000 to “John Boone,” T crosses out “john” and writes in “Nancy.” In nearly all states, Nancy cannot take because the gift to her is not attested.
· Courts do not like changing the “who,” so both people will probably get nothing and the bequest would fall into the residue

· An Alternative Disposition that Fails – Pg. 233
· Situation – T writes VOID across her duly executed current will. Several days later she shows the defaced will to her lawyer and instructs the lawyer to prepare a new one. The lawyer prepares a draft, but when he shows it to T, she tells the lawyer that it describes some property incorrectly and is wrong in some other ways that must be changed. Before the draft can be corrected and executed, T dies. The lawyer testifies who the beneficiaries were to be under the new will. Does DRR apply so as to cancel the revocation of the earlier will? – NO
· DRR does not apply unless there is a “mistake” in that there was an alternative scheme of disposition that failed.
· Mistake of Fact & DRR – T’s will bequeaths $5,000 to his old friend, Judy, and the residue of his estate to his brother, Mark.
· A: T later executes a codicil as follows: “I revoke the legacy to Judy, since she is dead.” In fact, Judy is still living and survives T. Does Judy take $5,000? – Court held the gift didn’t fail because it was pretty clear evidence of intent in the “since she is dead” language”
· B: Suppose the codicil had read: “I revoke the legacy to Judy, since I have already given her $5,000.” In fact, the testator did not give Judy $5,000 during life. What results? – Not as strong, but a court may apply DRR
· C: Suppose the codicil had read: “I revoke the legacy to Judy.” Evidence is offered that shows that three weeks prior to execution of the codicil, T was told by a friend that Judy had died, believing it to be true. In fact, Judy survives T. What Result? – 2 Results (Both California Cases)
· Salmonski – Holding DRR not applicable because the mistake was not recited on the face of the will
· Anderson – Holding DRR applicable because the mistake was inferable from the dispositive instruments and supported by the drafter’s testimony

[bookmark: _Toc309907171]4. Revival
· Hypo – Will #1 executed. 10 years later, Will #2 executed, expressly revoking Will #1. T then revokes Will #2. Is Will #1 now effective?
· California Rule – Need to have evidence that makes “it evident” that the Testator intended Will #1 to become active again.
· Evidence of Intent:
· Revocation by Physical Act – Court will consider anything to determine whether the first will should take effect
· Revocation by Writing – Court will only look to new will

· CPC § 6123 – Second Will Revoking First Will; Effect of Revocation of Second Will
· (a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts under Section 6120 or 6121, the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or from the testator's contemporary or subsequent declarations that the testator intended the first will to take effect as executed.
· (b) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will, the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect.
[bookmark: _Toc309907172]C. Components of a Will 
· Will Expansion Doctrines (3)
· Republication by Codicil
· Incorporation by Reference
· Acts of Independent Significance
[bookmark: _Toc309907173]1. Integration of Wills - Pg. 241
· Integration – Wills are often written on more than one sheet of paper. Under the doctrine of integration, all papers that are present at the time of execution and are intended to be part of the will are treated as part of the will.
· What Papers Constitute the Will? – Focus on the physical relationship. If they are present at the time of execution & are intended to be part of the will, they are part of the will.
[bookmark: _Toc309907174]2. Republication by Codicil – Pg. 244
· Republication by Codicil – Publication of a will occurs when a testator conveys to the witness, by words or by action, that a document is the testator’s will. Under the doctrine of republication by codicil, a validly executed will is treated as re-executed (i.e., republished) as of the date of the codicil.
· Can be used to cure defects, like interested witnesses – Example:
· The jurisdiction has a statute purging any gift to an attesting witness. In 2011, T executes a will devising all his property to A. A and B are witnesses to the will. In 2012, T executes a codicil devising $5,000 to C. D and D are witnesses to the codicil. In 2013, T executes a second codicil devising a diamond ring to C. D and E are witnesses to the second codicil. Under the doctrine of republication by codicil, the will and the first codicil are deemed to be re-executed in 2013 by the second codicil, which has two disinterested witnesses. A and C are not purged of their gifts.
· California Case – Nielson – The testator drew lines through the dispositive provisions of his typewritten will and wrote between the lines: “Bulk of Estate – 1. – Shrine Hosptial for Crippled Children – Los Angeles, $10,000 – 2. Society for Prevention of Cruelty to Animals.” Near the Margin of these cancellations and interlineations were the testator’s initials and date. At the top and bottom of the will were the handwritten words, “Revised by Lloyd M. Nielson November 29, 1974.” The court held the handwritten words constituted a holographic codicil that republished the typewritten will as modified.
[bookmark: _Toc309907175]3. Incorporation by Reference (CPC 6130, 6132) - Pg. 245
· Incorporation by Reference – Allows for a writing that was in existence but not present at the time of execution and that was not itself executed with testamentary formalities to be absorbed into the testator’s will.

· CPC § 6130 – Writing in Existence at Execution; Incorporation by Reference
· A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.

· CPC § 6132 – Writings that Direct Disposition of a Testator’s Tangible Personal Property
· (a) Notwithstanding any other provision, a will may refer to a writing that directs disposition of tangible personal property not otherwise specifically disposed of by the will, except for money that is common coin or currency and property used primarily in a trade or business. A writing directing disposition of a testator's tangible personal property is effective if all of the following conditions are satisfied:
· (1) An unrevoked will refers to the writing.
· (2) The writing is dated and is either in the handwriting of, or signed by, the testator.
· (3) The writing describes the items and the recipients of the property with reasonable certainty.
· (b) The failure of a writing to conform to the conditions described in paragraph (2) of subdivision (a) does not preclude the introduction of evidence of the existence of the testator's intent regarding the disposition of tangible personal property as authorized by this section.
· (c) The writing may be written or signed before or after the execution of the will and need not have significance apart from its effect upon the dispositions of property made by the will. A writing that meets the requirements of this section shall be given effect as if it were actually contained in the will itself, except that if any person designated to receive property in the writing dies before the testator, the property shall pass as further directed in the writing and, in the absence of any further directions, the disposition shall lapse.
· (d) The testator may make subsequent handwritten or signed changes to any writing. If there is an inconsistent disposition of tangible personal property as between writings, the most recent writing controls.
· (e)(1) If the writing directing disposition of tangible personal property omits a statement as to the date of its execution, and if the omission results in doubt whether its provisions or the provisions of another writing inconsistent with it are controlling, then the writing omitting the statement is invalid to the extent of its inconsistency unless the time of its execution is established to be after the date of execution of the other writing.
· (2) If the writing directing disposition of tangible personal property omits a statement as to the date of its execution, and it is established that the testator lacked testamentary capacity at any time during which the writing may have been executed, the writing is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.
· (f)(1) Concurrent with the filing of the inventory and appraisal required by Section 8800, the personal representative shall also file the writing that directs disposition of the testator's tangible personal property.
· (2) Notwithstanding paragraph (1), if the writing has not been found or is not available at the time of the filing of the inventory and appraisal, the personal representative shall file the writing no later than 60 days prior to filing the petition for final distribution pursuant to Section 11640.
· (g) The total value of tangible personal property identified and disposed of in the writing shall not exceed twenty-five thousand dollars ($25,000). If the value of an item of tangible personal property described in the writing exceeds five thousand dollars ($5,000), that item shall not be subject to this section and that item shall be disposed of pursuant to the remainder clause of the will. The value of an item of tangible personal property that is disposed of pursuant to the remainder clause of the will shall not be counted towards the twenty-five thousand dollar ($25,000) limit described in this subdivision.
· (h) As used in this section, the following definitions shall apply:
· (1) “Tangible personal property” means articles of personal or household use or ornament, including, but not limited to, furniture, furnishings, automobiles, boats, and jewelry, as well as precious metals in any tangible form, such as bullion or coins and articles held for investment purposes. The term “tangible personal property” does not mean real property, a mobile home as defined in Section 798.3 of the Civil Code, intangible property, such as evidences of indebtedness, bank accounts and other monetary deposits, documents of title, or securities.
· (2) “Common coin or currency” means the coins and currency of the United States that are legal tender for the payment of public and private debts, but does not include coins or currency kept or acquired for their historical, artistic, collectable, or investment value apart from their normal use as legal tender for payment.

[bookmark: _Toc309907176]4. Acts of Independent Significance (CPC 6131) - Pg. 255
· Acts of Independent Significance – If the beneficiary or property designations are identified by reference to acts or evens that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance.
· Example – T’s will devises “the automobile that I own at my death” to her nephew, N, and gives $1,000 “to each person who shall be in my employ at my death.” At the time the will is executed, T owns an older Toyota. Shortly before her death, T trades in the Toyota for a new BMW, with the result that T dies owning a $40,000 automobile rather than one worth $14,000. In the year before her death, T fires two long-time employees and hires three new ones. The gifts are valid.

· CPC § 6131 – Reference to Acts and Events
· A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether the acts and events occur before or after the execution of the will or before or after the testator's death. The execution or revocation of a will of another person is such an event.

[bookmark: _Toc309907177]5. Contracts Relating to Wills (CPC 21700) – Pg. 256
· Law of Contracts is Controlling – Think about the SOF and other contract principles. There are no legal consequences peculiar to joint or mutual wills, or contracts to make a will, the difficulty is in proving the fact of such a contract and its terms.

· Contracts to Make a Will – Typically arises in premarital or divorce agreements or as part of an agreement to take care of a sick or older person.
· Example – Suppose T agrees in a contract with A to leave everything to A at T’s death if A takes care of T for life. T executes a will leaving her estate to A. Subsequently, A changes her mind and decides not to care for T. T rescinds the contract. Upon T’s death, is A entitled to take under T’s will? – Yes, A will get the estate but then will be sued for breach of contract.
· Contracts Not to Revoke a Will – Typically involve a married couple that has executed a joint will or mutual wills.
· Joint Will – One instrument executed by two persons as the will of both. When one of them dies, the instrument is probated as the decedent’s will. Then, when the other dies, the instrument is probated against, this time as the will of the second decedent. Well-counseled testators do not use them.
· Mutual Wills (or reciprocal or mirror-image wills) – Separate wills of two persons that contain reciprocal or mirror-image provisions. Mutual wills are common because spouses often want to favor the surviving spouse and then the same beneficiaries after the death of the survivor.

· CPC § 21700 - Contract To Make Will Or Devise; Establishment; Effect Of Execution Of Joint Will Or Mutual Wills; Applicable Law
· (a) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made after the effective date of this statute, can be established only by one of the following:
· (1) Provisions of a will or other instrument stating the material provisions of the contract.
· (2) An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract.
· (3) A writing signed by the decedent evidencing the contract.
· (4) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity.
· (5) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.
· (b) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.
· (c) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made prior to the effective date of this section, shall be construed under the law applicable to the contract prior to the effective date of this section.

· Hypos
· Adam and Eve have mirror image wills that make the beneficiaries their children. There are also provisions not to revoke or change the testamentary plan. Eve dies and Adam remarries Beth. Adam changes his will to make Beth the beneficiary. What is the outcome?
· Adam can revoke his will and Beth becomes the main beneficiary, but in doing so he will breach the contract and give his children standing to sue. Once the breach occurs, the kids go from beneficiaries to creditors. This is important because creditors are first in line when someone dies.


[bookmark: _Toc309907178]III. Wills: Capacity and Contests  

[bookmark: _Toc309907179]1. Mental Capacity (CPC 6100-6104)  
· Capacity – The capacity to contract is considerably higher than the capacity required to make a will. There is even less capacity required to enter into marriage. The contestant has the ultimate burden of persuasion in California.
· California Example – In re Wright’s Estate – Crazy old guy in the neighborhood. Executing witnesses later testified that they thought the Testator lacked capacity. The court didn’t buy it: “There is no evidence that testator suffered from settled insanity, hallucinations or delusions. Testamentary capacity cannot be destroyed by showing a few isolated acts, foibles, idiosyncrasies, moral or mental irregularities or departures from the normal unless they directly bear upon and have influenced the testamentary act . . . The opinions or beliefs of those who testified that he was not of sound mind rest upon testimony of the most trivial character and do not establish testamentary incapacity. . . .

· CPC § 6100 – Persons Who May Make Will
· (a) An individual 18 or more years of age who is of sound mind may make a will.
· (b) A conservator may make a will for the conservatee if the conservator has been so authorized by a court order pursuant to Section 2580. Nothing in this section shall impair the right of a conservatee who is mentally competent to make a will from revoking or amending a will made by the conservator or making a new and inconsistent will.

· CPC § 6100.5 – Persons Not Mentally Competent to Make a Will; Specified Circumstances
· (a) An individual is not mentally competent to make a will if at the time of making the will either of the following is true:
· (1) The individual does not have sufficient mental capacity to be able to (A) understand the nature of the testamentary act, (B) understand and recollect the nature and situation of the individual's property, or (C) remember and understand the individual's relations to living descendants, spouse, and parents, and those whose interests are affected by the will.
· (2) The individual suffers from a mental disorder with symptoms including delusions or hallucinations, which delusions or hallucinations result in the individual's devising property in a way which, except for the existence of the delusions or hallucinations, the individual would not have done.
· (b) Nothing in this section supersedes existing law relating to the admissibility of evidence to prove the existence of mental incompetence or mental disorders.
· (c) Notwithstanding subdivision (a), a conservator may make a will on behalf of a conservatee if the conservator has been so authorized by a court order pursuant to Section 2580.

· CPC § 6101 – Property Which May Be Disposed of By Will
· A will may dispose of the following property:
· (a) The testator's separate property.
· (b) The one-half of the community property that belongs to the testator under Section 100.
· (c) The one-half of the testator's quasi-community property that belongs to the testator under Section 101.

· CPC § 6102- Persons to Whom Will May Dispose of Property
· A will may make a disposition of property to any person, including but not limited to any of the following:
· (a) An individual.
· (b) A corporation.
· (c) An unincorporated association, society, lodge, or any branch thereof.
· (d) A county, city, city and county, or any municipal corporation.
· (e) Any state, including this state.
· (f) The United States or any instrumentality thereof.
· (g) A foreign country or a governmental entity therein.


[bookmark: _Toc309907180]2. Insane Delusion - Pg. 274
· Insane Delusion – A delusion is a false conception of reality. An insane delusion – which bears on testamentary capacity – is one to which the testator adheres against all evidence and reason to the contrary.
· Majority (California Approach) – In most states, if there is any evidence to support the testator’s delusion, the delusion is not insane
· "In order that an alleged insane delusion of a testator may result in the denial of probate of his will, such delusion necessarily must have operated upon and directly caused the inclusion in the will of the testamentary provision in question; and it must be shown that such delusion was spontaneous, that is to say, without any basis or foundation, either in reason, in fact, or in any evidence, however slight; that in such circumstances the said delusion was persistently and continuously adhered to by the testator against and contrary to reason, facts, and evidence, up to and including the instant of the execution of the will; and that in reliance upon and as the result of such spontaneous belief or delusion, the testator executed the will propounded for probate." Re Horton (1932) 128 Cal App 249, 17 P2d 184.
· Minority – A reasonable person in the testator’s position could not reach the same conclusion.

· “Unnatural Disposition” – Often if a testator does something highly atypical in his/her will, courts will entertain insane delusion arguments in an attempt to explain the testator’s actions (like a husband disinheriting his wife or a mother disinheriting her only living child).

· Proving Causation – Pg. 282

· Often, insane delusion cases turn on whether the challenger can prove causation. Courts have applied different standards of varying strictness.
· In re Honigman’s Will – The court denied probate to a will on the grounds that its dispositive provisions “might have been caused or affected” by the testator’s insane delusion.
· Breeden v. Stone – The court concluded that Breeden’s insane delusions did not “materially affect or influence” the will’s provisions.
· California Approach/Majority Approach – The testator would not have altered the provisions in his/her will but-for the insane delusion.

· Categorical Insane Delusions
· Bigfoot, UFOs, Nessy? – Depends on whether there is any factual basis for the belief
· Religious Experiences? – Courts exempt religious experiences from the category of insane delusion, they clearly just don’t want to open that door.
[bookmark: _Toc309907181]3. Undue Influence (CPC 21380-21392) 
· CPC § 6104 - Duress, Menace, Fraud, Or Undue Influence; Effect On Execution Or Revocation
· The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence.

· Undue Influence – Restatement – The doctrine of undue influence protects against overreaching by a wrongdoer seeking to take unfair advantage of a donor who is susceptible to such wrongdoing on account of the donor’s age, inexperience, dependence, physical or mental weakness, or other factor. A donative transfer is procured by undue influence if the influence exerted over the donor overcame the donor’s free will and cause the donor to make a donative transfer that the donor would not otherwise have made.
· The paradigmatic case involves a caretaker who ingratiates himself with an elderly and infirm donor, isolating the donor from friends and family, after which the donor, at the suggestion of the caretaker, arranges to transfer property to the caretaker

· Common Law Elements
· The donor was susceptible to undue influence
· The alleged wrongdoer had an opportunity to exert undue influence
· The alleged wrongdoer had a motive to exert undue influence
· There was a result appearing to be the effect of undue influence (causation)
· At common law, there was a presumption of causation if the following facts are show:
· Confidential Relationship
· Alleged wrongdoer receives the bulk of the estate
· The testator is of weakened intellect

· California Elements – The common law is the backdrop to the California law, you would allege facts showing both.
· The alleged wrongdoer was in a confidential relationship with the testator (question of trust)
· The alleged wrongdoer was active in the procurement or execution of the will
· The alleged wrongdoer obtained an undue benefit (California looks at this subjectively)
· If the first four elements are show, the burden of proving non-causation is on the alleged wrongdoer.

· CPC § 86 – Undue Influence - “Undue influence” has the same meaning as defined in Section 15610.70 of the Welfare and Institutions Code.
· CWIC § 15610.70 – Undue Influence
· (a) “Undue influence” means excessive persuasion that causes another person to act or refrain from acting by overcoming that person's free will and results in inequity. In determining whether a result was produced by undue influence, all of the following shall be considered:
· (1) The vulnerability of the victim. Evidence of vulnerability may include, but is not limited to, incapacity, illness, disability, injury, age, education, impaired cognitive function, emotional distress, isolation, or dependency, and whether the influencer knew or should have known of the alleged victim's vulnerability.
· (2) The influencer's apparent authority. Evidence of apparent authority may include, but is not limited to, status as a fiduciary, family member, care provider, health care professional, legal professional, spiritual adviser, expert, or other qualification.
· (3) The actions or tactics used by the influencer. Evidence of actions or tactics used may include, but is not limited to, all of the following:
· (A) Controlling necessaries of life, medication, the victim's interactions with others, access to information, or sleep.
· (B) Use of affection, intimidation, or coercion.
· (C) Initiation of changes in personal or property rights, use of haste or secrecy in effecting those changes, effecting changes at inappropriate times and places, and claims of expertise in effecting changes.
· (4) The equity of the result. Evidence of the equity of the result may include, but is not limited to, the economic consequences to the victim, any divergence from the victim's prior intent or course of conduct or dealing, the relationship of the value conveyed to the value of any services or consideration received, or the appropriateness of the change in light of the length and nature of the relationship.
· (b) Evidence of an inequitable result, without more, is not sufficient to prove undue influence.

· Lawyers as Fiduciaries – pg. 307
· An interested drafter creates an irrefutable presumption of undue influence (21380), unless one of exceptions (21382) applies or there is a certificate of independent review (21384)
· Certificates of independent review don’t happen in real life because it puts a huge target on the approving lawyer’s back with relatively low financial reward

· CPC § 21380 – Presumption of fraud or undue influence for certain enumerated transfers; burden of proof; costs and attorney’s fees
· (a) A provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:
· (1) The person who drafted the instrument.
· (2) A person in a fiduciary relationship with the transferor who transcribed the instrument or caused it to be transcribed.
· (3) A care custodian of a transferor who is a dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period.
· (4) A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3), inclusive.
· (5) A cohabitant or employee of any person described in paragraphs (1) to (3), inclusive.
· (6) A partner, shareholder, or employee of a law firm in which a person described in paragraph (1) or (2) has an ownership interest.
· (b) The presumption created by this section is a presumption affecting the burden of proof. The presumption may be rebutted by proving, by clear and convincing evidence, that the donative transfer was not the product of fraud or undue influence.
· (c) Notwithstanding subdivision (b), with respect to a donative transfer to the person who drafted the donative instrument, or to a person who is related to, or associated with, the drafter as described in paragraph (4), (5), or (6) of subdivision (a), the presumption created by this section is conclusive.
· (d) If a beneficiary is unsuccessful in rebutting the presumption, the beneficiary shall bear all costs of the proceeding, including reasonable attorney's fees.
· CPC § § 21382 - Exclusion from Presumption for Certain Documents or Transfers
· Section 21380 does not apply to any of the following instruments or transfers:
· (a) A donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
· (b) An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
· (c) An instrument that is approved pursuant to an order under Article 10 (commencing with Section 2580) of Chapter 6 of Part 4 of Division 4, after full disclosure of the relationships of the persons involved.
· (d) A donative transfer to a federal, state, or local public entity, an entity that qualifies for an exemption from taxation under Section 501(c)(3) or 501(c)(19) of the Internal Revenue Code,1 or a trust holding the transferred property for the entity.
· (e) A donative transfer of property valued at five thousand dollars ($5,000) or less, if the total value of the transferor's estate equals or exceeds the amount stated in Section 13100.
· (f) An instrument executed outside of California by a transferor who was not a resident of California when the instrument was executed.

· CPC § 21384 - Gifts Excluded from Presumption; Certificate of Independent Review
· (a) A gift is not subject to Section 21380 if the instrument is reviewed by an independent attorney who counsels the transferor, out of the presence of any heir or proposed beneficiary, about the nature and consequences of the intended transfer, including the effect of the intended transfer on the transferor's heirs and on any beneficiary of a prior donative instrument, attempts to determine if the intended transfer is the result of fraud or undue influence, and signs and delivers to the transferor an original certificate in substantially the following form: [Gives Form]
· (b) An attorney whose written engagement, signed by the transferor, is expressly limited solely to compliance with the requirements of this section, shall not be considered to otherwise represent the transferor as a client.
· (c) An attorney who drafts an instrument can review and certify the same instrument pursuant to this section, but only as to a gift to a care custodian. In all other circumstances, an attorney who drafts an instrument may not review and certify the instrument.
· (d) If the certificate is prepared by an attorney other than the attorney who drafted the instrument that is under review, a copy of the signed certification shall be provided to the drafting attorney.

· CPC § 21386 - Presumption for Gifts that Failed Under this Part
· If a gift fails under this part, the instrument making the gift shall operate as if the beneficiary had predeceased the transferor without spouse, domestic partner, or issue.

· CPC § 21388 - Personal Liability for Certain Property Transfers
· (a) A person is not liable for transferring property pursuant to an instrument that is subject to the presumption created under this part, unless the person is served with notice, prior to transferring the property, that the instrument has been contested under this part.
· (b) A person who is served with notice that an instrument has been contested under this part is not liable for failing to transfer property pursuant to the instrument, unless the person is served with notice that the validity of the transfer has been conclusively determined by a court.

· CPC § 21390 - Contrary Provision in Instrument; Application of Part
· This part applies notwithstanding a contrary provision in an instrument.

· CPC § 21392. Application of Part; Application of Common Law
· (a) This part shall apply to instruments that become irrevocable on or after January 1, 2011. For the purposes of this section, an instrument that is otherwise revocable or amendable shall be deemed to be irrevocable if, on or after January 1, 2011, the transferor by reason of incapacity was unable to change the disposition of the transferor's property and did not regain capacity before the date of the transferor's death.
· (b) It is the intent of the Legislature that this part supplement the common law on undue influence, without superseding or interfering in the operation of that law. Nothing in this part precludes an action to contest a donative transfer under the common law or under any other applicable law. This subdivision is declarative of existing law.
[bookmark: _Toc309907182]4. Duress – Pg. 313
· Duress – When undue influence crosses the line into coercion, it becomes duress. “A donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making a donative transfer that the donor would not otherwise have made.” (Restatement)

· CPC § 6104 - Duress, Menace, Fraud, Or Undue Influence; Effect On Execution Or Revocation
· The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence.

· Father Divine – The testator changed her mind concerning her giving everything to Father Divine, but died under very suspicious circumstances before she could change her will. Court imposed a Constructive Trust.
· Constructive Trust - An equitable remedy by which a court recognizes that a claimant has a better right to certain property than the person who has legal title to it. This remedy is commonly used when the person holding the property acquired it by fraud, or when property obtained by fraud or theft (as with embezzled money) is exchanged for other property to which the wrongdoer gains title. The court declares a constructive trust in favor of the victim of the wrong, who is given a right to the property rather than a claim for damages. The obligation of the constructive trustee is simply to turn the property over to the constructive beneficiary; the device does not create a “trust” in any usual sense of that word. The name of the remedy came about because early cases applying it involved trustees who wrongfully appropriated funds from trusts, making it convenient to say that they remained constructive trustees of whatever they had wrongfully acquired. The term persists because the analogy between the remedy and a real trust is strong: in both cases the legal holder of title to property has no right to the enjoyment of it.

[bookmark: _Toc309907183]5. Fraud – Pg. 317
· Fraud – “A donative transfer is procured by fraud if the wrongdoer knowingly or recklessly made a false representation to the donor about a material fact that was intended to and did lead the donor to make a donative transfer that the donor would not otherwise have made.” Claims of fraud usually involve fraud in the execution or fraud in the inducement.
· Fraud in the Execution – A person intentionally misrepresents the character or contents of the instrument signed by the testator.
· Fraud in the Inducement – Occurs when a misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to induce particular provisions in the wrongdoer’s favor

· Fraud v. Undue Influence – A claim of fraud in the inducement is different from a claim of undue influence. In a case of fraud, the testator retains her free agency, and freely makes a new estate plan, but does so as a result of having been misled. In a case of undue influence, the testator makes a new estate plan because of influence that overcomes the testator’s free will.

· CPC § 6104 - Duress, Menace, Fraud, Or Undue Influence; Effect On Execution Or Revocation
· The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence.
[bookmark: _Toc309907184]6. Tortious Interference with Expectancy – Pg. 320
· Two Big Things to Remember:
· No Statute of Limitations 
· Plaintiff is entitled to damages and punitives

· Restatement (Second) of Torts §774B - One who by fraud, duress or other tortious means intentionally prevents another from receiving from a third person an inheritance or gift that he would otherwise have received is subject to liability to the other for loss of the inheritance or gift.
[bookmark: _Toc309907185]7. Planning for and Avoiding a Will Contest (21310-21315) – Pg. 309
· Strategies to Avoid Contests:
· Extra precautions at the will execution (e.g., selection of certain witnesses)
· Statement of Reasons – Must be careful to avoid testamentary libel (this is why most people will just put any reasons into a letter that the lawyer can distribute privately).
· Letter to lawyer
· Video recording
· Stenographer
· Family meeting
· Professional Examination
· No Contest Clause – But they have to be “baited” (Lipper – pg. 306)
· Inter vivos Trust
· Check Gimmick

· California Rules Regarding No Contest Clauses:
· CPC § 21310 – Definitions
· (a) “Contest” means a pleading filed with the court by a beneficiary that would result in a penalty under a no contest clause, if the no contest clause is enforced.
· (b) “Direct contest” means a contest that alleges the invalidity of a protected instrument or one or more of its terms, based on one or more of the following grounds:
· (1) Forgery.
· (2) Lack of due execution.
· (3) Lack of capacity.
· (4) Menace, duress, fraud, or undue influence.
· (5) Revocation of a will pursuant to Section 6120, revocation of a trust pursuant to Section 15401, or revocation of an instrument other than a will or trust pursuant to the procedure for revocation that is provided by statute or by the instrument.
· (6) Disqualification of a beneficiary under Section 6112, 21350, or 21380.
· (c) “No contest clause” means a provision in an otherwise valid instrument that, if enforced, would penalize a beneficiary for filing a pleading in any court.
· (d) “Pleading” means a petition, complaint, cross-complaint, objection, answer, response, or claim.
· (e) “Protected instrument” means all of the following instruments:
· (1) The instrument that contains the no contest clause.
· (2) An instrument that is in existence on the date that the instrument containing the no contest clause is executed and is expressly identified in the no contest clause, either individually or as part of an identifiable class of instruments, as being governed by the no contest clause.

· CPC § 21311 – Enforcement of Clause
· (a) A no contest clause shall only be enforced against the following types of contests:
· (1) A direct contest that is brought without probable cause.
· (2) A pleading to challenge a transfer of property on the grounds that it was not the transferor's property at the time of the transfer. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
· (3) The filing of a creditor's claim or prosecution of an action based on it. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
· (b) For the purposes of this section, probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery.

· CPC § 21312 – Construction of Clause
· In determining the intent of the transferor, a no contest clause shall be strictly construed.

· CPC § 21313 – Legislative Intent; Codification; Common Law
· This part is not intended as a complete codification of the law governing enforcement of a no contest clause. The common law governs enforcement of a no contest clause to the extent this part does not apply.

· CPC § 21314 – Contrary Provision in an Instrument
· This part applies notwithstanding a contrary provision in the instrument.


[bookmark: _Toc309907186]IV. Wills: Construction  
[bookmark: _Toc309907187]A. Mistaken or Ambiguous Language  
[bookmark: _Toc309907188]1. Interpretation (CPC 21101-21118, 21120-21122)  
· Common Law Rules of Interpretation
· Plain Meaning/No Extrinsic Evidence – Extrinsic evidence may be admitted to resolve certain ambiguities, but the plain meaning of the words of a will cannot be disturbed by evidence that the testator intended another meaning.
· No Reformation Rule – Courts may not reform a will to correct a mistaken term to reflect what the testator intded the will to say.
· Patent v. Latent Ambiguity
· Patent Ambiguity – evident from the face of a will (e.g., “I give to Dan two hundred thousand dollars ($25,000).”)
· Latent Ambiguity – Manifests itself only when the terms of a will are applied to the facts. Usually takes one of two forms:
· Equivocation - A description for which two or more persons or things fit exactly (e.g., “to my niece Alicia,” when in fact the testator has two nieces named Alicia); or
· Personal Usage – A type of equivocation.
· No Exact Fit - A description for which no person or thing fits exactly but two or more persons or things fit partially

· CPC § 21101 – Application of Part
· Unless the provision or context otherwise requires, this part applies to a will, trust, deed, and any other instrument.

· CPC § 21102 - Intention of transferor as controlling; rules of construction; use of extrinsic evidence
· (a) The intention of the transferor as expressed in the instrument controls the legal effect of the dispositions made in the instrument.
· (b) The rules of construction in this part apply where the intention of the transferor is not indicated by the instrument.
· (c) Nothing in this section limits the use of extrinsic evidence, to the extent otherwise authorized by law, to determine the intention of the transferor.

· CPC § 21103 – Local Law of State
· The meaning and legal effect of a disposition in an instrument is determined by the local law of a particular state selected by the transferor in the instrument unless the application of that law is contrary to the rights of the surviving spouse to community and quasi-community property, to any other public policy of this state applicable to the disposition, or, in the case of a will, to Part 3 (commencing with Section 6500) of Division 6.

· CPC § 21104 – “At-Death Transfer” Defined
· As used in this part, “at-death transfer” means a transfer that is revocable during the lifetime of the transferor, but does not include a joint tenancy or joint account with right of survivorship.

· CPC § 21105 - Transfer of property by will; after-acquired property
· Except as otherwise provided in Sections 641 and 642, a will passes all property the testator owns at death, including property acquired after execution of the will.

· CPC § 21107 – Conversion of Real Property into Money; Personal Property
· If an instrument directs the conversion of real property into money at the transferor's death, the real property and its proceeds shall be deemed personal property from the time of the transferor's death.

· CPC § 21108 - Common law rule of worthier title; interest transferred to transferor's own heirs or next of kin
· The law of this state does not include (a) the common law rule of worthier title that a transferor cannot devise an interest to his or her own heirs or (b) a presumption or rule of interpretation that a transferor does not intend, by a transfer to his or her own heirs or next of kin, to transfer an interest to them. The meaning of a transfer of a legal or equitable interest to a transferor's own heirs or next of kin, however designated, shall be determined by the general rules applicable to the interpretation of instruments.

· CPC § 21112 – Issue; Conditions
· A condition in a transfer of a present or future interest that refers to a person's death “with” or “without” issue, or to a person's “having” or “leaving” issue or no issue, or a condition based on words of similar import, is construed to refer to that person's being dead at the time the transfer takes effect in enjoyment and to that person either having or not having, as the case may be, issue who are alive at the time of enjoyment.

· CPC § 21114 – Transfers to Heirs; Designated Persons
· A condition in a transfer of a present or future interest that refers to a person's death “with” or “without” issue, or to a person's “having” or “leaving” issue or no issue, or a condition based on words of similar import, is construed to refer to that person's being dead at the time the transfer takes effect in enjoyment and to that person either having or not having, as the case may be, issue who are alive at the time of enjoyment.

· CPC § 21115 - Halfbloods, adoptees, persons born out of wedlock, stepchildren and foster children; inclusion; intestate succession
· (a) Except as provided in subdivision (b), halfbloods, adopted persons, persons born out of wedlock, stepchildren, foster children, and the issue of these persons when appropriate to the class, are included in terms of class gift or relationship in accordance with the rules for determining relationship and inheritance rights for purposes of intestate succession.
· (b) In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless the person lived while a minor as a regular member of the household of the natural parent or of that parent's parent, brother, sister, spouse, or surviving spouse. In construing a transfer by a transferor who is not the adoptive parent, a person adopted by the adoptive parent shall not be considered the child of that parent unless the person lived while a minor (either before or after the adoption) as a regular member of the household of the adopting parent or of that parent's parent, brother, sister, or surviving spouse.
· (c) Subdivisions (a) and (b) shall also apply in determining:
· (1) Persons who would be kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor under Section 21110.
· (2) Persons to be included as issue of a deceased transferee under Section 21110.
· (3) Persons who would be the transferor's or other designated person's heirs under Section 21114.
· (d) The rules for determining intestate succession under this section are those in effect at the time the transfer is to take effect in enjoyment.

· CPC § 21117 – Classification of At-Death Transfers
· At-death transfers are classified as follows:
· (a) A specific gift is a transfer of specifically identifiable property.
· (b) A general gift is a transfer from the general assets of the transferor that does not give specific property.
· (c) A demonstrative gift is a general gift that specifies the fund or property from which the transfer is primarily to be made.
· (d) A general pecuniary gift is a pecuniary gift within the meaning of Section 21118.
· (e) An annuity is a general pecuniary gift that is payable periodically.
· (f) A residuary gift is a transfer of property that remains after all specific and general gifts have been satisfied.

· CPC § 21118 - Satisfaction of pecuniary gift by distribution of property other than money; valuation of property
· (a) If an instrument authorizes a fiduciary to satisfy a pecuniary gift wholly or partly by distribution of property other than money, property selected for that purpose shall be valued at its fair market value on the date of distribution, unless the instrument expressly provides otherwise. If the instrument permits the fiduciary to value the property selected for distribution as of a date other than the date of distribution, then, unless the instrument expressly provides otherwise, the property selected by the fiduciary for that purpose shall fairly reflect net appreciation and depreciation (occurring between the valuation date and the date of distribution) in all of the assets from which the distribution could have been made.
· (b) As used in this section, “pecuniary gift” means a transfer of property made in an instrument that either is expressly stated as a fixed dollar amount or is a dollar amount determinable by the provisions of the instrument.

· CPC § 21120 - Interpretation of words to give every expression some effect; preference given to avoid intestacy or failure of a transfer
· The words of an instrument are to receive an interpretation that will give every expression some effect, rather than one that will render any of the expressions inoperative. Preference is to be given to an interpretation of an instrument that will prevent intestacy or failure of a transfer, rather than one that will result in an intestacy or failure of a transfer.

· CPC § 21121 - Construction of parts in relation to each other; consistent whole; ambiguity
· All parts of an instrument are to be construed in relation to each other and so as, if possible, to form a consistent whole. If the meaning of any part of an instrument is ambiguous or doubtful, it may be explained by any reference to or recital of that part in another part of the instrument.

· CPC § 21122 – Ordinary Grammatical Meaning; Technical Words
· The words of an instrument are to be given their ordinary and grammatical meaning unless the intention to use them in another sense is clear and their intended meaning can be ascertained. Technical words are not necessary to give effect to a disposition in an instrument. Technical words are to be considered as having been used in their technical sense unless (a) the context clearly indicates a contrary intention or (b) it satisfactorily appears that the instrument was drawn solely by the transferor and that the transferor was unacquainted with the technical sense.

[bookmark: _Toc309907189]2. Reformation - Correcting Mistakes 
· Types of Bequests:
· Specific - A bequest of a specific or unique item of property, such as any real estate or a particular piece of furniture.
· General - A bequest of a general benefit, rather than a particular asset, such as a gift of money or a gift of all the testator's stocks (A bequest payable out of the general assets of the estate).
· Demonstrative - A bequest that, by its terms, must be paid out of a specific source, such as a stock fund.
· Residuary - A bequest of the remainder of the testator's estate after the payment of the debts, legacies, and specific bequests. — Also termed remainder bequest.
Est. of Russell – California E.Ev. Rule (1968)
· Admissibility of Extrinsic Evidence – pg. 352

· Facts – Testator gave her entire estate to her dog and close friend as residual beneficiaries. 
· First Off – You can’t make your dog a beneficiary of a gift in your will, you have to use a trust (void)

· Extrinsic Evidence Rule: 
· Estate of Russell emphasized that whether or not a will is “ambiguous” cannot always be determined “until the surrounding circumstances” and possibly other forms of “extrinsic evidence” are “first considered.” If “in light of such extrinsic evidence the provisions of the will are not reasonably susceptible of two or more meanings,” evidence is not admissible to show “an intention different from that expressed by the words”--that is, to show a meaning of which the words are not “reasonably susceptible.”
· Look at T’s intent at the time of execution and draw conclusions about ambiguities (things that are open to more than one interpretation). Extrinsic evidence is allowed if it is consistent with one interpretation.

· Application: “Viewing the will in the light of the surrounding circumstances as are disclosed by the record, we conclude that the will cannot reasonably be construed as urged by Quinn and determined by the trial court as providing the testatrix intended to make an absolute and outright gift of the entire residue of her estate to Quinn who was “to use whatever portion thereof as might be necessary to care for and maintain the dog. No words of the will give the entire residuum to Quinn, much less indicate that the provision for the dog is merely precatory in nature.”
· Outcome - The Dog’s half of the residual bequest fell into intestacy and was distributed to her niece (her closest living relative). (No Residue of a Residue Rule)
Est. of Duke, handout  (California E.Ev. Rule (2015)
· Facts - Irving Duke prepared a holographic will providing that, upon his death, his wife would inherit his estate and that if he and his wife died at the same time, specific charities would inherit his estate. The handwritten will, however, contained no provision addressing the disposition of his estate if, as occurred here, he lived longer than his wife. The specified charities contend that at the time the testator wrote his will, he specifically intended to provide in his will that the charities would inherit his estate in the event his wife was not alive when he died. The courts below excluded extrinsic evidence of the testator‟s intent, finding that the will was unambiguous and failed to provide for the circumstance in which his wife predeceased him. Therefore, finding that Duke died intestate, the court entered judgment in favor of the heirs at law, Seymour and Robert Radin. 

· New Extrinsic Evidence Rule (California essentially adopted UPC § 2-805):
· The court may reform the terms of a governing instrument, even if unambiguous, to conform the terms to the transferor’s intention if it is proved by clear and convincing evidence what the transferor’s intention was and that the terms of the governing instrument were affected by a mistake of fact or law, whether in expression or inducement. 

· Application: [The Charities] contend that Irving actually intended at the time he wrote his will to provide that his estate would pass to [them] in the event Beatrice was not alive to inherit his estate when he died, but that his intent was inartfully expressed in his will and thus there is a mistake in the will that should be reformed to reflect his intent when the will was drafted. Their contention, if proved by clear and convincing evidence, would support reformation of the will to reflect Irving‟s actual intent. 
· Outcome - We hold that an unambiguous will may be reformed to conform to the testator’s intent if clear and convincing evidence establishes that the will contains a mistake in the testator‟s expression of intent at the time the will was drafted, and also establishes the testator’s actual specific intent at the time the will was drafted. We reverse the judgment of the Court of Appeal and remand the matter to the Court of Appeal with directions to remand the case to the trial court for its consideration of extrinsic evidence as authorized by our opinion.
[bookmark: _Toc309907190]B. Death of Beneficiary Before Death of Testator: Lapse 
· Lapse – If a devisee does not survive the testator, the devise fails and is said to have lapsed. There are two ways to save a failed gift: (1) Antilapse; (2) Class Gift.
· Common Law – A gift made by will is subject to a condition that the devisee survive the testator, unless the testator specifies otherwise.
· California – Like most states, has enacted an antilapse statute (21110) that, under certain circumstances, substitutes another beneficiary for the predeceased devisee.

Common Law Lapse (Only if Antilapse is not applicable)


· Class Gifts – If a devise is to a class of persons, and one member of the class predeceases the testator, the surviving member of the class divide the gift. A transfer to one member of a class can be saved under antilapse in California unless the transferee’s death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed. Class gifts do not require a degree of relation.
· Determining if a Gift is a Class Gift: (Rules of Thumb)
1. Description of Beneficiaries: By Name (Not Class) or Generally (Class)
2. Description of Gift: Fixed % (Not Class) or Lump Sum (Class)
3. Common Characteristics: E.g., former employees, family members, club members
4. Overall Testamentary Scheme

· Void – If a devisee is already dead at the time the will is executed, or the devisee is a dog or cat or some other ineligible take, the devise is void. The same antilapse statute (21110) also applies to void devises.

· California Antilapse Elements:
· Lapse:
· Beneficiary predeceases Testator
· Beneficiary is Treated as Predeceasing the Testator:
· Slayer Doctrine
· Operation of Law (Divorce)
· Disclaimer
· Relationship (Between Predeceased Beneficiary and Testator)
· A person who is kindred of the transferor, or
· A person that is kindred of a surviving, deceased, or former spouse of the transferor
· Issue (Of the Predeceased Beneficiary)
· No Contrary Intention
· Must be expressed in the will (or other testamentary instrument)
· Substitute dispositions are contrary intention
· Requirements of survival are contrary intention

· CPC § 21110 – Transferee’s Death; Taking by Representation; Contrary Intent to Instrument
· (a) Subject to subdivision (b), if a transferee is dead when the instrument is executed, or fails or is treated as failing to survive the transferor or until a future time required by the instrument, the issue of the deceased transferee take in the transferee's place in the manner provided in Section 240. A transferee under a class gift shall be a transferee for the purpose of this subdivision unless the transferee's death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed.
· (b) The issue of a deceased transferee do not take in the transferee's place if the instrument expresses a contrary intention or a substitute disposition. A requirement that the initial transferee survive the transferor or survive for a specified period of time after the death of the transferor constitutes a contrary intention. A requirement that the initial transferee survive until a future time that is related to the probate of the transferor's will or administration of the estate of the transferor constitutes a contrary intention.
· (c) As used in this section, “transferee” means a person who is kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor.

· Note Who Can Never be a Transferee – Spouse (hopefully not kindred)
· Imagine this Situation:

· If antilapse applied to W, then all of H’s bequest to W would go to W’s kids if she predeceased him. But it would apply if H named either one of W’s kids individually and they predeceased him.

· CPC § 21109 – Transferees; Failure to Survive
· (a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument.
· (b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.

· CPC § 21111 – Failed Transfers
· (a) Except as provided in subdivision (b) and subject to Section 21110, if a transfer fails for any reason, the property is transferred as follows:
· (1) If the transferring instrument provides for an alternative disposition in the event the transfer fails, the property is transferred according to the terms of the instrument.
· (2) If the transferring instrument does not provide for an alternative disposition but does provide for the transfer of a residue, the property becomes a part of the residue transferred under the instrument.
· (3) If the transferring instrument does not provide for an alternative disposition and does not provide for the transfer of a residue, or if the transfer is itself a residuary gift, the property is transferred to the decedent's estate.
· (b) Subject to Section 21110, if a residuary gift or a future interest is transferred to two or more persons and the share of a transferee fails for any reason, and no alternative disposition is provided, the share passes to the other transferees in proportion to their other interest in the residuary gift or the future interest.
· (c) A transfer of “all my estate” or words of similar import is a residuary gift for purposes of this section.
· (d) If failure of a future interest results in an intestacy, the property passes to the heirs of the transferor determined pursuant to Section 21114.

· Problems – Pg. 359
· Case 6. T devises her entire estate “one-half to my son A and one half to my daughter B, but if A or B or both do not survive me, then I give such predeceasing child’s share to my friend F.” B predeceases T, leaving a child, C. At T’s death, T’s estate will pass one half to A and one half to F. The antilapse statute does not apply to B’s share, because T has provided expressly for the possibility of B predeceasing T. “Express Gift Over”
· Case 7. T devises her estate “to my living brother and sisters, A, B, C, D, and E, to share and share alike.” A, B, and C predecease T, each leaving descendants. T dies. Do the descendants of A, B, and C take the respective shares of each? No, language precludes the application of the antilapse statute.

[bookmark: _Toc309907191]C. Changes in Property After Execution of Will  (CPC 21131- 21135, 21139, 21400, 21402) 
· Ademption by Extinction – An ademption that occurs because the unique property that is the subject of a specific bequest has been sold, given away, or destroyed, or is not otherwise in existence at the time of the testator's death.
· Note: Ademption applies only to specific devises.
· General Bequest – If there is not enough cash in the testator’s possession at death, the legacy is not adeemed; other property must be sold to satisfy the general bequest
· Demonstrative Bequest – Most courts hold that the bequest is to be taken from the specified account (or stock, bond, etc.) but that if the intended fund is insufficient, other assets must be sold to satisfy the bequest.
· Residuary Estate - Residuary clauses cover everything you earn after execution and nothing you spend before death because wills are only operative as to time of death.
· Identity Theory (California Rule) – If specifically bequeathed property is not found in the estate at the time of death, the bequest is adeemed.
· Modified Intent Theory – CPC § 21134(a) – If a conservator or someone acting under power of attorney sells the testator’s specific bequest, the beneficiary has a right to a general gift equal to the net sale price – Unless testator regains capacity for one year before death (§21134(c))

· CPC § 21134 - Specifically given property sold or encumbered by a deed of trust, mortgage, or other instrument by a conservator, agent, or trustee; transferee’s rights; eminent domain awards, insurance proceeds, or recovery for injury; application of section
· (a) Except as otherwise provided in this section, if, after the execution of the instrument of gift, specifically given property is sold, or encumbered by a deed of trust, mortgage, or other instrument, by a conservator, by an agent acting within the authority of a durable power of attorney for an incapacitated principal, or by a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, the transferee of the specific gift has the right to a general pecuniary gift equal to the net sale price of the property unreduced by the payoff of any such encumbrance, or the amount of the unpaid encumbrance on the property as well as the property itself.
· (b) Except as otherwise provided in this section, if an eminent domain award for the taking of specifically given property is paid to a conservator, to an agent acting within the authority of a durable power of attorney for an incapacitated principal, or to a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, or if the proceeds on fire or casualty insurance on, or recovery for injury to, specifically gifted property are paid to a conservator, to an agent acting within the authority of a durable power of attorney for an incapacitated principal, or to a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, the recipient of the specific gift has the right to a general pecuniary gift equal to the eminent domain award or the insurance proceeds or recovery unreduced by the payoff of any encumbrance placed on the property by the conservator, agent, or trustee, after the execution of the instrument of gift.
· (c) For the purpose of the references in this section to a conservator, this section does not apply if, after the sale, mortgage, condemnation, fire, or casualty, or recovery, the conservatorship is terminated and the transferor survives the termination by one year.
· (d) For the purpose of the references in this section to an agent acting with the authority of a durable power of attorney for an incapacitated principal, or to a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, (1) “incapacitated principal” or “incapacitated settlor” means a principal or settlor who is an incapacitated person, (2) no adjudication of incapacity before death is necessary, and (3) the acts of an agent within the authority of a durable power of attorney are presumed to be for an incapacitated principal. However, there shall be no presumption of a settlor's incapacity concerning the acts of a trustee.
· (e) The right of the transferee of the specific gift under this section shall be reduced by any right the transferee has under Section 21133.

· Stock Splits & Problem of Increase
· Examples 
· “My 100 Share of XCorp Stock” – Specific, Beneficiary gets 100 shares
· “100 Shares of XCorp Stock” – General, Beneficiary gets 100 shares or cash equivalent
· Stock Split – What if the corporation initiates a stock split and the 100 shares of Testator’s original XCorp stock are now 200 shares? – In California, if the requirements are met, the beneficiary receives the benefit of corporate initiated actions (CPC § 21132). This does not include dividends.

· CPC § 21132 – At-Death Transfer of Securities
· (a) If a transferor executes an instrument that makes an at-death transfer of securities and the transferor then owned securities that meet the description in the instrument, the transfer includes additional securities owned by the transferor at death to the extent the additional securities were acquired by the transferor after the instrument was executed as a result of the transferor's ownership of the described securities and are securities of any of the following types:
· (1) Securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options.
· (2) Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor, related, or acquiring organization.
· (3) Securities of the same organization acquired as a result of a plan of reinvestment.
· (b) Distributions in cash before death with respect to a described security are not part of the transfer.

· Satisfaction – The doctrine of satisfaction (sometimes known as ademption by satisfaction) may be applicable if a testator makes an inter vivos transfer to a devisee after executing the will. Similar to advancement in intestacy except antilapse will not apply to beneficiaries’ issue. See CPC § 21135.

· CPC § 21135 - Lifetime gifts; satisfaction of at-death transfer; conditions
· (a) Property given by a transferor during his or her lifetime to a person is treated as a satisfaction of an at-death transfer to that person in whole or in part only if one of the following conditions is satisfied:
· (1) The instrument provides for deduction of the lifetime gift from the at-death transfer.
· (2) The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
· (3) The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
· (4) The property given is the same property that is the subject of a specific gift to that person.
· (b) Subject to subdivision (c), for the purpose of partial satisfaction, property given during lifetime is valued as of the time the transferee came into possession or enjoyment of the property or as of the time of death of the transferor, whichever occurs first.
· (c) If the value of the gift is expressed in the contemporaneous writing of the transferor, or in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.
· (d) If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift, as the case may be, in applying Sections 21110 and 21111 unless the transferor's contemporaneous writing provides otherwise.


· Exoneration of Liens – What if specifically devised property is subject to liens, mortgages, or is otherwise encumbered? – It passes with the property (CPC § 21131)

· CPC § 21131 – Specific Gifts; Right of Exoneration
· A specific gift passes the property transferred subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, regardless of a general directive to pay debts contained in the instrument.

· Abatement - The reduction of a legacy, general or specific, as a result of the estate's being insufficient to pay all debts and legacies. See order of abatement (CPC § 21402)

· CPC § 21402 – Order of Abatement
· (a) Shares of beneficiaries abate in the following order:
· (1) Property not disposed of by the instrument.
· (2) Residuary gifts.
· (3) General gifts to persons other than the transferor's relatives.
· (4) General gifts to the transferor's relatives.
· (5) Specific gifts to persons other than the transferor's relatives.
· (6) Specific gifts to the transferor's relatives.
· (b) For purposes of this section, a “relative” of the transferor is a person to whom property would pass from the transferor under Section 6401 or 6402 (intestate succession) if the transferor died intestate and there were no other person having priority.

· CPC § 21139 – Rules Not Exhaustive; Ademption
· The rules stated in Sections 21133 to 21135, inclusive, are not exhaustive, and nothing in those sections is intended to increase the incidence of ademption under the law of this state.

· CPC § 21400 – Effectuation of Instrument, Transferor’s Plan, or Purpose of Transfer
· Notwithstanding any other provision of this part, if the instrument provides for abatement, or if the transferor's plan or if the purpose of the transfer would be defeated by abatement as provided in this part, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.

· Abatement Example – Pg. 383
· Case 13. Testator executes a will in which she devises $300,000 to charity B, $100,000 to charity C, and the residue of her estate to her son, A. At the time of the will’s execution, testator has $800,000 in assets. Testator then becomes ill and undergoes an experimental treatment costing $500,000. The treatment fails, and Testator dies with an estate of $300,000. Under traditional abatement rules, A takes nothing, B takes $225,000 and C takes $75,000.
· Likely outcome in California (where courts are allowed to exercise discretion): A proportional division: (A: $300,000; B: $112,500; C: $37,500)

· CPC § 21133 - Receipt of at-death transfers of specific gifts; recipient's rights
· A recipient of an at-death transfer of a specific gift has a right to the property specifically given, to the extent the property is owned by the transferor at the time the gift takes effect in possession or enjoyment, and all of the following:
· (a) Any balance of the purchase price (together with any security agreement) owing from a purchaser to the transferor at the time the gift takes effect in possession or enjoyment by reason of sale of the property.
· (b) Any amount of an eminent domain award for the taking of the property unpaid at the time the gift takes effect in possession or enjoyment.
· (c) Any proceeds unpaid at the time the gift takes effect in possession or enjoyment on fire or casualty insurance on or other recovery for injury to the property.
· (d) Property owned by the transferor at the time the gift takes effect in possession or enjoyment and acquired as a result of foreclosure, or obtained in lieu of foreclosure, of the security interest for a specifically given obligation.


[bookmark: _Toc309907192]V. Nonprobate Transfers - Will Substitutes

[bookmark: _Toc309907193]A. Introduction – Revocable Trusts 
· Pg. 440: The revocable inter vivos trust has come into widespread use as a will substitute. It is the most flexible of all will substitutes, because the settlor can draft its provisions precisely to her liking. It is also the most will-like of the will substitutes. Like a will, a revocable trust is not inherently asset specific. And like the testator of will, the settlor of revocable trust remains free to amend or to revoke the trust at any time and for any reason.
· Pour-Over Will – A revocable trust avoids probate and allows the settlor to consolidate the disposition of all her property, probate and non-probate under one instrument. Consolidation is accomplished by naming the trustee as the beneficiary of all the settlor’s will substitutes and as the beneficiary under the settlor’s will (a pour-over will). The concept of a pour-over will is simple. Testator sets up a revocable trust with himself or a third party as trustee. Testator then executes a will devising his probate estate to the trustee of that trust. Example Provision:
· “I give my residuary estate to the then acting trustee under the trust agreement executed by me on DATE, and known as the NAME Revocable Trust, of which I am now trustee and X is named as successor trustee, to be added to the trust estate and held under that trust agreement as in effect at my death.”
· See Page 463 for Pour-Over Wills Info

· Two Ways to Create:
· (1) Deed of Trust – The settlor transfers to the trustee property to be held in trust. On the settlor’s death, the trust property is then distributed or held in further trust in accordance with the terms of the trust. By statute or judicial decision, all states now allow a revocable trust created by deed of trust without Wills Act formalities to effect a nonprobate transfer on death.
· (2) Declaration of Trust – The settlor simply declares himself to be trustee of certain property for his own benefit during his life, with the remainder to pass at his death in accordance with the terms of his declaration. (Still subject to the statute of frauds, so can’t be used to transfer real estate).

· Gift v. Inter vivos Trust
· Gift: (Intent + Delivery)  Acceptance = Valid Gift
· Trust:
· Intent to Create: (a) Magic Words (“Trust” or “Trustee”) or (b) Overall Intent (The transfer to one for the benefit of another, parties’ wording is not controlling)
· Control: The settlor cannot retain so much control as to render the trust testamentary.
· Present Interest: No longer necessary (Compare Farkas w/ Moon)

· Revoking or Amending a Revocable Trust
· The majority view today is that an inter vivos trust is revocable unless declared to be irrevocable.
· The majority view is that a revocable trust can be amended or revoked in any manner that clearly manifests the settlor’s intent to do so, unless the trust instrument specifies a particular method of amendment or revocation and expressly makes that method exclusive.
· “It is black letter law that a testator has complete control to amend, modify, or revoke his will during his lifetime.” Patterson v. Patterson (pg. 454)
· California follows the majority view on revocation and modification

· Creditors and Revocable Trusts
· The modern rule is that the settlor’s power to revoke the trust and take back the trust property is regarded as equivalent to ownership and, hence, the trust property is subject to the claims of the settlor’s creditors during life and at death. California follows this rule:
· CPC § 18200: If the settlor retains the power to revoke the trust in whole or in part, the trust property is subject to the claims of creditors of the settlor to the extent of the power of revocation during the lifetime of the settlor.”
· Types of Non-Probate Transfers Typically Exempt from Creditors:
· Joint Tenant Property
· Life insurance (if payable to a spouse or child)
· Retirement Benefits
[bookmark: _Toc309907194]B. Payable-on-Death Contracts (CPC 5000) 
· Important Points:
· Changing Beneficiaries:
· The only way to change the beneficiary of an insurance policy is by following the insurance company’s protocols. There is no exception. (§ 5600(e))
· Individual Retirement Accounts (IRAs) – The investment contract determines the death beneficiary and must be modified in order to change the designated beneficiary (same rule as Insurance policies)
· Egelhoff – Washington State Rule was that gifts to ex-spouses are revoked upon divorce. But the ex-wife was the named beneficiary of a federal retirement plan. The Supreme Court held that federal rules preempt state statutes and that following the procedures established by Federal Law is the only way to change a beneficiary.
· Antilapse does apply to trusts (§ 5600)

· CPC § 5000 - Written instruments; compliance with requirements for execution of will; rights of creditors
· (a) A provision for a nonprobate transfer on death in an insurance policy, contract of employment, bond, mortgage, promissory note, certificated or uncertificated security, account agreement, custodial agreement, deposit agreement, compensation plan, pension plan, individual retirement plan, employee benefit plan, trust, conveyance, deed of gift, marital property agreement, or other written instrument of a similar nature is not invalid because the instrument does not comply with the requirements for execution of a will, and this code does not invalidate the instrument.
· (b) Included within subdivision (a) are the following:
· (1) A written provision that money or other benefits due to, controlled by, or owned by a decedent before death shall be paid after the decedent's death to a person whom the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later.
· (2) A written provision that money due or to become due under the instrument shall cease to be payable in event of the death of the promisee or the promisor before payment or demand.
· (3) A written provision that any property controlled by or owned by the decedent before death that is the subject of the instrument shall pass to a person whom the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later.
· (c) Nothing in this section limits the rights of creditors under any other law.

· CPC § 5600 - Nonprobate transfer to former spouse executed before or during marriage; failure of transfer due to dissolution or annulment of marriage; situations that do not cause a nonprobate transfer to fail; rights of subsequent purchaser
· (a) Except as provided in subdivision (b), a nonprobate transfer to the transferor's former spouse, in an instrument executed by the transferor before or during the marriage, fails if, at the time of the transferor's death, the former spouse is not the transferor's surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage. A judgment of legal separation that does not terminate the status of husband and wife is not a dissolution for purposes of this section.
· (b) Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:
· (1) The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor's death.
· (2) There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
· (3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor's death.
· (c) Where a nonprobate transfer fails by operation of this section, the instrument making the nonprobate transfer shall be treated as it would if the former spouse failed to survive the transferor.
· (d) Nothing in this section affects the rights of a subsequent purchaser or encumbrancer for value in good faith who relies on the apparent failure of a nonprobate transfer under this section or who lacks knowledge of the failure of a nonprobate transfer under this section.
· (e) As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy, of either of the following types:
· (1) A provision of a type described in Section 5000.
· (2) A provision in an instrument that operates on death, other than a will, conferring a power of appointment or naming a trustee.

[bookmark: _Toc309907195]C. Multiple-Party Bank Accounts (CPC 5301) 
· CPC § 5301 - Lifetime ownership; excess withdrawal; claim to recover ownership interest in excess withdrawal; P.O.D. accounts; Totten trusts
· (a) An account belongs, during the lifetime of all parties, to the parties in proportion to the net contributions by each, unless there is clear and convincing evidence of a different intent.
· (b) If a party makes an excess withdrawal from an account, the other parties to the account shall have an ownership interest in the excess withdrawal in proportion to the net contributions of each to the amount on deposit in the account immediately following the excess withdrawal, unless there is clear and convincing evidence of a contrary agreement between the parties.
· (c) Only a living party, or a conservator, guardian, or agent acting on behalf of a living party, shall be permitted to make a claim to recover the living party's ownership interest in an excess withdrawal, pursuant to subdivision (b). A court may, at its discretion, and in the interest of justice, reduce any recovery under this section to reflect funds withdrawn and applied for the benefit of the claiming party.
· (d) In the case of a P.O.D. account, the P.O.D. payee has no rights to the sums on deposit during the lifetime of any party, unless there is clear and convincing evidence of a different intent.
· (e) In the case of a Totten trust account, the beneficiary has no rights to the sums on deposit during the lifetime of any party, unless there is clear and convincing evidence of a different intent. If there is an irrevocable trust, the account belongs beneficially to the beneficiary.
· (f) For purposes of this section, “excess withdrawal” means the amount of a party's withdrawal that exceeds that party's net contribution on deposit in the account immediately preceding the withdrawal.
Varela v. Bernachea
· Facts – Mistress cleaned out a joint bank account the plaintiff was in the hospital (after suffering a heart attack). The plaintiff didn’t die, and when he realized that the mistress had cleaned out the account ($280K), he sued claiming that a joint tenancy wasn’t intended:
· Holding – The plaintiff failed to rebut the presumption that he intended to give Varela an equal interest in their joint bank account.
· Reasoning – The plaintiff openly admitted that he gave the defendant access to their joint account via check card. She had 24 hour access to any or all of the funds, and on death (at law) the plaintiff intended a right of survivorship.
[bookmark: _Toc309907196]D. Joint Tenancies in Land 
· Tenants in Common – TIC can devise their interest in the land however they want during life or in their will. 

· Joint Tenants – Cannot be transferred if there is a surviving Joint Tenant.
· The Joint Tenancy Four Unities Requirement
· Unity of Time – Interest of each JT must vest at same time
· Unity of Title – All JTs must acquire title by same deed or will, or by joint adverse possession
· Unity of Interest – Interest of each joint tenant must be equal in an estate of one duration (identical interests)
· Unity of Possession - Each JT must have right to possession of the whole

· At Death Transfers by Deed
· Ex. Transfer by deed: Joe  (by deed) JVS for life, remainder to wife, unless JVS provokes prior to his death.
· Transfers to himself for life and a remainder to his wife - He gave himself a Life Estate – he can do this
· Contingent Remainders are recognized as Legal Interests
· By deed is an issue because he has reserved a right to revoke --- can you create a revocable deed?
· You CAN create a revocable trust
· Can you make a Revocable Deed:
· Common Law: No, CANNOT make a revocable deed
· A revocable deed was disfavored
· Modern Trend: All about intent
· Intent Clear?
· Evidence of Fraud
· California:
· Has been trying to adopt the Transfer on Death Deed (T.O.D.D.) – this was adopted in the last session and it will be effective in January 2016
· Classing Language: I transfer to me for life and upon my death to X while reserving the power to revoke.
· You revoke by filing another deed at the County Recorder where the first deed was that had the possibility to revoke
· TOD Deeds are available in CA in January 2016
[bookmark: _Toc309907197]E. Planning for Incapacity 
· Property Management
· Conservatorship – A conservator may be appointed if the court finds by clear and convincing evidence that the person ‘is unable to manage property and business affairs because of an impairment in the ability to receive and evaluate information or make decisions’ and by a preponderance of the evidence that the person ‘has property that will be wasted or dissipated unless management is provided or money is needed for support, care, education, health, and welfare of the person. Conservator basically acts as a trustee.
· Revocable Trust – Used as an alternative to conservatorship. The settlor provides for a successor trustee in the event the settlor/trustee is incapacitated
· Durable Power of Attorney – A durable power of attorney is effective during the incapacity of the principal and until the principal dies. (a regular power of attorney terminates on the principal’s incapacity)

· Health Care
· Default Law – Every person has a constitutional right to make health care decisions for herself, including the right to refuse medical treatment. A person may exercise this right by an advance directive that states her wishes about refusing or terminating medical treatment. In the absence of an advance directive, responsibility for an incompetent patient’s health care decisions usually falls to the patient’s spouse or next of kin.
· Advance Directives – Three Types
· Instructional Directives – Like a living will, which specify either generally or by way of hypothetical examples how one wants to be treated in end-of-life situations or in the event of incompetence.
· Proxy Directives – Like durable power of attorney, which designate an agent to make health care decisions for the patient;
· Hybrid or Combined Directives – Incorporates the first two approaches together
· Physician Aid in Dying – Was signed into law in California in 2015, will become effective some time in 2016

· Disposition of the Body
· Post-Mortem Remains – You can direct the disposition of your body, but the state reserves the right to perform an autopsy if they feel it is a suspicious death.
· Organ Donation – California has an opt in system


[bookmark: _Toc309907198]VI. Limits on the Freedom of Disposition: Protection of the Spouse and Children
[bookmark: _Toc309907199]A. Rights of the Surviving Spouse 
· Choice of Law
· The laws of where you are domiciled at the time of your death determine the spousal protection statutes that apply
· Factors to determine property rights at the time of acquisition (Whether property is Separate or Community):
· Time of acquisition
· Where you are domiciled
· Marital status at the time of your acquisition

· Separate v. Community Property
· Community
· Acquired while you are married and domiciled in CA (Quasi-Community Property Is treated the same as community property)
· Transmutation – Changing the nature of property from community to separate
· Has to be in writing and some other requirements, not important for the purposes of this class.
· Property Exempted from Community Property:
· Gifts
· Inheritances
· Property Acquired Before Marriage
· Separate Property
· Spouses own separately all earning and acquisitions form earnings during the marriage, unless they agree to a joint for of ownership.

· Spousal Protection (Comes down to Share and Support)
· Community Property - In a community property state, the surviving spouse automatically owns ½ of the property the predeceased spouse acquired during the marriage, which offers a high level of protection
· Separate Property - The critical question is what limits should be put on spouses to disinherit the surviving spouse in a separate property state – Every separate property state (except for Georgia) has answered this question by giving the surviving spouse an elective share, sometimes called a forced share, of the decedent’s property. The typical elective share is 1/3 of all the decedent’s probate property plus certain non-probate transfers. Spouses may waive their elective share rights by premarital or marital agreement.
[bookmark: _Toc309907200]1. Share or Support 
· Elective Share - The percentage of a deceased spouse's estate, set by statute, that a surviving spouse (or sometimes a child) may choose to receive instead of taking under a will or in the event of being unjustifiably disinherited. — Also termed forced share; statutory share; statutory forced share.
· In many states today, common-law dower and curtesy have been wholly replaced by statutes that make the surviving spouse an ‘heir’ of the deceased spouse and fix a minimum percentage of the decedent's estate (real and personal) to which the survivor will be entitled regardless of efforts of the deceased spouse to prevent it by will. This statutory minimum — called the statutory forced share — is typically an estate in fee simple, not merely a life estate. A serious disadvantage to the surviving spouse under many of these statutes, however, is that the minimum percentage applies only to property owned by the decedent at death. Both husbands and wives can, under such statutes, defeat their spouses' forced shares by inter vivos transfer.
· California – No elective share in California, property that was acquired in a separate property state is transmuted to Quasi Community Property when the couple moves to California (so the surviving spouse automatically gets ½)
· Takeaway – Separate Property, surviving spouse automatically gets at least 1/3, in community property surviving spouse automatically gets ½.

· Support – Dead spouse provides for the lifetime support of their surviving spouse
· Social Security – A spouse can generally draw his own earned benefits, if any, or one-half the other spouse’s benefits, whichever is greater. At the death of the other spouse, the surviving spouse is entitled to his own earned benefits, if any, or the full amount of the decedent spouse’s beneits.
· Pension and Retirement Accounts – Most private pension plans provided as a benefit of employment are governed by ERISA, which Egelhoff held preempts inconsistent state law. Under modern law, your pension will be paid to your surviving spouse.
· Homestead – Most states have a homestead law that is designed to secure the family home to the surviving spouse and minor children, free of the claims of the decedent’s creditors. California holds that the maximum value of the homestead that can be protected is $175k.
· Personal Property Set-Aside – Related to the homestead is the right of the surviving spouse to receive tangible personal property of the decedent up to a certain value.
· Family Allowance – Every state allows for the maintenance and support of the surviving spouse during the probate proceedings (only a problem if there is not a life insurance policy)
[bookmark: _Toc309907201]2. Putting a Spouse to An Election
· Pg. 548-49
· Hypo - Kuralt Case: Assume Mr. and Mrs. Kuralt lived in Beverly Hills on Wilshire in a $4 million high-rise condo. Mr. travels he meets Shannon and buys the house Montana for $400K. In his will he says, “I give my wife the Beverly Hills condo if she agrees to my gift of Montana property to friend Pat Shannon. If she does not agree, I give all my property, wherever situated to LLS.”
· Mr. Kuralt’s Property
· ½ of the Beverly Hills Condo
· ½ of the Montana Property (Because he was married an domiciled in California at the time he acquired it)
· Mrs. Kuralt’s Predicament
· Elect to Give Away Montana Property – Give up $200k interest in that property
· Elect Not to Give Away Montana Property – Become 50/50 TIC with LLS in both Properties
· Totally Legitimate in California

· Hypo - Kuralt is a resident of CA and provides for his wife and family. He leaves his mountain cabin in Montana to his bowling team. He has titled it in his name because he purchased it many years ago. He thinks of this when he is alone. But, Mrs. Kuralt believes the cabin was purchased when they were married, and the mortgage payments were made out of the proceeds of his salary while they were married. Mrs. Kuralt brings this up in probate court, so the probate court must determine the nature of the property.
· No Contest Clause
· If Mr. Kuralt’s will had a no contest clause, does Mrs. Kuralt trigger it by challenging the designation of property?
· CPC § 21311 – Enforcement of Clause
· (a) A no contest clause shall only be enforced against the following types of contests:
· (1) A direct contest that is brought without probable cause.
· (2) A pleading to challenge a transfer of property on the grounds that it was not the transferor's property at the time of the transfer. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
· (3) The filing of a creditor's claim or prosecution of an action based on it. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
· (b) For the purposes of this section, probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery.

[bookmark: _Toc309907202]3. Migrating Couples and Multistate Property Holdings (Civ. Code Sec. 682.1 handout) 
· Hypo - H and W. H works at a plant. He lives in Ohio, which is SP. House is in his name and car is his name. No one is dead or divorced. They sell the house and drive to  CA. They put down roots in San Gabriel Valley. They rent an apartment and open a bank account. Then they go golfing, and H has a stroke and dies. H’s Will gives everything he owns to his bowling team.
· Spousal Protection
· If they were in Ohio, she would have been entitled to the Elective Share
· CA: There isn’t any CP for them, but there is Quasi-CP
· Quasi-CP: They treat the SP as if it is CP. 
· Look at the assets that were acquired and see if it would have been CP if you been living in CA
· They look aback at what was had in Ohio and do the what if you were in CA when you were acquired, then you will treat that stuff as CP. 
· This gives the surviving spouse the benefit of the look back at what would have been CP if you were living in CA at that time
· Hypo Continued – Suppose that W died first. H finds her will and then he see that she left her half of everything to her Pilates instructor. 
· She is trying to leave her half of what --- her half of his SP? --- can’t give his half of SP to Mario in Ohio, and in CA, the doctrine only applies to the non-propertied spouse of that spouse is the survivor. It does not create devisable interests.

· CCC § 682.1 - Community property of husband and wife; subject to express declaration in transfer documents; application and operation of section
· (a) Community property of a husband and wife, when expressly declared in the transfer document to be community property with right of survivorship, and which may be accepted in writing on the face of the document by a statement signed or initialed by the grantees, shall, upon the death of one of the spouses, pass to the survivor, without administration, pursuant to the terms of the instrument, subject to the same procedures, as property held in joint tenancy. Prior to the death of either spouse, the right of survivorship may be terminated pursuant to the same procedures by which a joint tenancy may be severed. Part I (commencing with Section 5000) of Division 5 of the Probate Code and Chapter 2 (commencing with Section 13540), Chapter 3 (commencing with Section 13550) and Chapter 3.5 (commencing with Section 13560) of Part 2 of Division 8 of the Probate Code apply to this property.
· (b) This section does not apply to a joint account in a financial institution to which Part 2 (commencing with Section 5100) of Division 5 of the Probate Code applies.
· (c) This section shall become operative on July 1, 2001, and shall apply to instruments created on or after that date.

· Hypo - H and W decide to leave CA. All the assets were CP. They sell everything. Then they drive East and cross the border. They go to Ohio and rent a house. H dies of a heart attack and his will leaves everything to his bowling team. W gets upset and request her 1/3 elective share in probate court.
· Problem- With reverse migration, she has already reaped the benefits of the community property (1/2 of the former community property is now her separate property), so she shouldn’t be entitled to 1/3 of her dead husband’s ½.
· Solution - Uniform Disposition of CP Rights at Death Act: Any property that had previously been CP is not subject to the spousal share election.
· Idea is: if there is any CP in the mix, you have already benefitted from it. 
· In SP JDX, any property that had a prior life in CP, cannot be subject to the elective share
[bookmark: _Toc309907203]4. Spouse Omitted from Premarital Will (CPC 21610-21611) 
· Timeline for the Pre-Omitted Spouse: If this fact pattern arises, there is a statutory presumption that the omission of the spouse was accidental, and the statute provides for an enhanced disposition.
· (1) Will (or other testamentary instrument)
· (2) Marriage
· (3) Death w/o Will Revision

· CPC § 21610 – Share of Omitted Spouse
· Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent's surviving spouse who married the decedent after the execution of all of the decedent's testamentary instruments, the omitted spouse shall receive a share in the decedent's estate, consisting of the following property in said estate:
· (a) The one-half of the community property that belongs to the decedent under Section 100.
· (b) The one-half of the quasi-community property that belongs to the decedent under Section 101.
· (c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one-half the value of the separate property in the estate.

· CPC § 21611 – Spouse Not to Receive a Share; Circumstances
· The spouse shall not receive a share of the estate under Section 21610 if any of the following is established:
· (a) The decedent's failure to provide for the spouse in the decedent's testamentary instruments was intentional and that intention appears from the testamentary instruments.
· (b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent's testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence. (otherwise provided for)
· (c) The spouse made a valid agreement waiving the right to share in the decedent's estate.




[bookmark: _Toc309907204]B. Rights of Descendants Omitted from Will (CPC 21620-21622) 
· Timeline for the Pre-Omitted Child: If this fact pattern arises, there is a statutory presumption that the omission of the child was accidental, and the statute provides for an enhanced disposition.
· (1) Will
· (2) Child
· (3) Death

· CPC § 21620 - Child born or adopted after execution of will; share in estate
· Except as provided in Section 21621, if a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent's testamentary instruments, the omitted child shall receive a share in the decedent's estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument.

· Hypo – Gray v. Gray (pg. 568)
· Events: (1) Marriage #1, 2 Kids  (2) Divorce #1  (3) Executed Will  (4) Marriage #2, 1 Child (Jack) (5) Divorce #2 (Settlement in divorce gave Jack some $).
· Uncle claims that Jack is not entitled to a share, even though the will was executed before Jack’s birth.
· Uncle wins because of the two prior children and the outside transfer to Jack.

· CPC § 21621 – Child Not to Receive Share; Circumstances
· A child shall not receive a share of the estate under Section 21620 if any of the following is established:
· (a) The decedent's failure to provide for the child in the decedent's testamentary instruments was intentional and that intention appears from the testamentary instruments.
· (b) The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.
· (c) The decedent provided for the child by transfer outside of the estate passing by the decedent's testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is show by statements of the decedent or from the amount of the transfer or by other evidence.

· CPC § 21622 - Decedent's erroneous belief or lack of knowledge; child's share of estate
· If, at the time of the execution of all of decedent's testamentary instruments effective at the time of decedent's death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments.

· CPC § 21623 - Manner of satisfying share of omitted child; intention of decedent
· (a) Except as provided in subdivision (b), in satisfying a share provided by this chapter:
· (1) The share will first be taken from the decedent's estate not disposed of by will or trust, if any.
· (2) If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of decedent's testamentary instruments in proportion to the value they may respectively receive. The proportion of each beneficiary's share that may be taken pursuant to this subdivision shall be determined based on values as of the date of the decedent's death.
· (b) If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision of a testamentary instrument may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.


[bookmark: _Toc309907205]VII. Trusts: Characteristics and Creation  
[bookmark: _Toc309907206]A. Introduction 
· Two Types of Trusts:
1. Inter vivos trusts
2. Testamentary Trusts (Must be Wills Act Compliant)

· Four Elements of Trust:
1. Intent – The transfer to one for the benefit of another
2. Ascertainable Beneficiaries
3. Specific Property
4. Writing (sometimes)

· Three Elements of Gift:
1. Intent
2. Delivery
3. Acceptance

· Parties to a Trust:
· Settlor
· Trustee
· Beneficiary

· Bifurcation – of Legal and Equitable Title (3 levels)
· (I) – Legal Title
· Equitable Title
· (II) Possessory v. Future
· (III) Income v. Principle

· Master These Scenarios
· Outright Gift
· Precatory Gifts – A gift with a wish attached: “Here’s $20, I would like you to buy “X” Dinner.” (Hopes, dreams, and aspirations are not duties). The question is how definite the wish is, if it becomes a requirement than it is a trust.
· Trust
· Secret/Semisecret Trusts
· Promise to Make a Gift – Not enforceable

[bookmark: _Toc309907207]B. Creation of a Trust  
[bookmark: _Toc309907208]1. Intent to Create a Trust - Pg. 400
· Intent Generally – No particular form of words is necessary to manifest an intent to create a trust. Not even the word trust or trustee is required. The settlor need only manifest an intent to create the fiduciary relationship known by the law as a trust. A person who is ignorant of trust law may therefore create a trust. The focus is on function rather than form. A transfer to one for the benefit of another is typically held to create a trust.

· Jimenez v. Lee – Grandmother gave the father money when the grandchild was born “for her education.” A trust was created because the grandma intended the funds to be transferred to the father for the benefit of the daughter.

· Hebrew v. Nye – Book collection case. Was it a gift or a trust. The court held it was a gift with a constructive delivery. Couldn’t be a trust because there were no enforceable duties on the alleged trustee.

· Unthank v. Rippstein – Decedent wrote a letter and the question was whether the marginal notation constituted “a declaration of trust whereby [the trustee] agrees to thenceforth hold his estate in trust for the explicit purpose of making the payments.”
· Resulting Trust - A remedy imposed by equity when property is transferred under circumstances suggesting that the transferor did not intend for the transferee to have the beneficial interest in the property.
· “The main distinction between express and resulting trusts is this: In an express trust an intention to create a trust is always expressed or declared. In a resulting trust the intention is not expressed, but is inferred by operation of law from the terms of the conveyance or will, or from the accompanying facts and circumstances.”
[bookmark: _Toc309907209]2. Ascertainable Beneficiaries – Pg. 417
· Ascertainable Beneficiaries Generally – A private trust must have on or more ascertainable beneficiaries to whom the trustee owes fiduciary duties and who can call the trustee to account. A private trust must be for the benefit of beneficiaries. The beneficiaries need not, however, be ascertained when the trust is created – only ascertainable (so if a settlor creates a trust for the benefit of his children, when he is childless, it is still valid). If at the time the trust becomes effective the beneficiaries are too indefinite to be ascertainable, the attempted trust will fail for want of an ascertainable beneficiary.

· Clark v. Campbell – Settlor tried to establish a trust for the benefit of his “friends.” Issue, “friends” has no legally acceptable definition. The result was that the property in the trust falls into the residue of the estate
· Power of Appointment - A power created or reserved by a person having property subject to disposition, enabling the donee of the power to designate transferees of the property or shares in which it will be received; esp., a power conferred on a donee by will or deed to select and determine one or more recipients of the donor's estate or income. If the power is exercisable before the donee's death, it is exercisable wholly in favor of the donee. If the power is testamentary, it is exercisable wholly in favor of the donee's estate.

· Honorary Trusts – The beneficiary principle is not absolute. It is not applicable to a charitable trust, which instead must be for a charitable purpose. In addition, the trend in the cases has been toward allowing trusts for pet animals and certain other noncharitable purposes, which used to be invalid.
· Pet Trusts – CPC § 15212 – Allows for trusts to benefit animals. Gives the public at large standing to enforce.
· Grave Site Maintenance Trusts 
· Religious Services Trusts

[bookmark: _Toc309907210]3. Trust Property (Funding)
· Funding – A trust may be created by declaration of trust without a transfer of property. All that is necessary is a manifestation of intent by the settlor to hold certain of his property, over which he already has legal title, in trust for one or more beneficiaries.
· NOT Funding: (1) Expectancies; (2) Future Profits

· Trusts Need Funding – A signed trust is just an empty bucket. Until you put something in it, there is nothing. Trust is (1) Intent; (2) Ascertainable beneficiaries; (3) Writing; (4) Funding (may be the most important)
· How do you fund:
· Deed things into the trust
· List things that you want to put in the trust
· Open a checking account in the name of the trust
· Problem – Assets come and go and banks open and close
· Staple a $20 bill to the back

[bookmark: _Toc309907211]4. Written Instrument (sometimes)
· Not technically a requirement in trusts, only applicable because of the statute of frauds and wills acts.
· Two Times a Writing Is Required:
· Testamentary Trusts
· Transfer of Real Estate (and property over $100k?)
5. Secret Trusts
· Oliffe v. Wells (pg. 431)
· Facts
· “Ellen Donovan died in 1877, leaving a will devising her residuary estate to the Rev. Eleazer M.P. Wells” – Sounds like an unambiguous residuary bequest…But
· “Ellen Donovan died in 1877, leaving a will devising her residuary estate to the Rev. Eleazer M.P. Wells ‘to distribute the same in such manner as in his discretion shall appear best calculated to carry out wishes which I have expressed to him or may express to him.” – Now it sounds more like the testator told the reverend a secret, and he agreed to carry it out.
· Can we tell what the reverend agreed to do? – No, not by the terms of the will
· Testamentary Trust, that is going to be funded out of the probate estate of the decedent.
· Testamentary trusts need to be in writing
· According to the reverend, the testator wanted the trust to benefit charity, “and especially for poor, aged, infirm, and needy under the care of St. Stephen’s Mission of Boston.
· But the beneficiaries are not in writing.
· There is not enough here for the court to grant the bequest.
· Common Law Distinction – Secret v. Semisecret Trusts: pg. 433
· Testamentary trusts need to be in writing for the courts to enforce them
· If the court can’t determine intent or beneficiaries, the trust must fail – and because it is from the residue, it drops into intestacy
· Semisecret – Nothing more than a patent ambiguity in that it’s obvious from the terms of the will itself – like Olliffe. At common law we would not allow evidence to clear a patent ambiguity, so it would fail (drops into the residue or intestacy).
· Secret trust – Like a latent ambiguity, don’t know there is a problem until you apply the terms of the trust to the estate. At common law, the trust is unambiguous, so they will create a constructive trust if there is extrinsic evidence to show the testators intent.
· Modern Trend – They have eliminated the distinction between secret and semisecret trusts. Now they will apply the constructive trust so long as they can figure out the intent of the testator. (California follows this rule)


[bookmark: _Toc309907212]VIII. Trusts: Fiduciary Administration  
[bookmark: _Toc309907213]A. Duty of Loyalty
· Duty of Loyalty Generally – The most fundamental principle of the fiduciary obligation in trust law is the duty of undivided loyalty to the beneficiary. A trustee must administer the trust solely in the interests of the beneficiaries.
· Self Dealing – A trustee cannot engage in business with the trust, even if there is no mal intent. A per se violation of the duty of loyalty, because you can’t separate your pecuniary gain from the interest of the beneficiary. A trustee can be made to return the property. A fundamental violation
· Conflicts of Interest – Avoid anything that even appears to create a conflict of interests. Creates a presumption of breach, which the trustee may be able to overcome, but it raises the presumption of a breach of the duty of loyalty.
· Duty of Care – Trustee must act with a duty of care (no putting it all on black or crazy risky investments)
· Collect and Marshall
· Segregate Funds – or the assets will be at risk (at common law this a hard requirement), now it is just a requirement to separate from other personal funds
· Conserve and Protect – Keep insurance on all valuable assets
· Keep assets productive – a duplicate of the bigger duty, must provide the income beneficiary with income and the residual beneficiary the remainder.
· At common law, this was a nondelegable duty
· Modern Trend – it is now almost a breach of duty not to hire expertise or to bring in investment advisors. 
· “Prudent Investor Rule” – If you adhere to this by doing things like diversifying, you will be found not in breach of the duty of care

[bookmark: _Toc309907214]B. Duty of Prudence  
· Duty of Prudence Generally – After loyalty, the next great principle of trust fiduciary law is the duty of prudence, which imposes on the trustee an objective standard of care. The UTC codifies the duty of prudence thusly: “A trustee shall administer the trust as a prudent person would, by considering the purposes, terms, distributional requirements, and other circumstances of the trust. In satisfying this standard, the trustee shall exercise reasonable care, skill and caution.” The duty of prudence applies to all functions of trusteeship: custodial, administrative, investment, and distribution.

· Marsman v. Nasca – pg. 603
· Facts – Widow had $, and remarried “Cappy.” They were wealthy and lived well. The widow died. The house went to Cappy under a joint tenancy and 1/3 of the widow’s estate was to go into a trust for Cappy. The trust was set up by the family attorney, Farr, who was well respected in the area.
· Testamentary Trust – with the provision: “comfortable support and maintenance.” Basically the wife made it mandatory that the income from the trust get paid to Cappy quarterly and also made it optional to give more money to Cappy if they thought It was necessary. (see page 603)
· Discretionary and Mandatory Provisions – It is the trustee’s discretion
· Interest (Mandatory) and Principle (Discretionary)
· Cappy has a life estate – On death, it reverts to the widow’s daughter from the first marriage
· Ascertainable Standards – The language that has evolved in creating standards in ascertaining the beneficiaries’ needs. It is reasonable as determined by the totality of the circumstances when the testator dies.
· Cappy’s Financial Conditions – Cappy is getting older and business is drying up. He gets remarried and retires due to old age. He still has the large family house and can’t maintain it.  Cappy eventually takes out a mortgage on the house. When that money dries up, he asks Farr for money. Farr gives him $300 and told Cappy that he has to ask in writing with the  reasons Cappy needs the money. Cappy never asked for money again, assumedly because it was humiliating.
· Sally ends up buying the house for the cost of maintenance and taxes, with Cappy having a life estate.
· Sally dies, and her husband wants to kick Cappy’s wife out of the house. That is what starts the lawsuit

· Breach of Trust – All about the settlor’s intent:
· Mandatory Distributions - √ they were being satisfied
· Discretionary Distributions - ? – The trustee didn’t look into Cappy’s assets, and Cappy was forced to dispose of his property.
· Overriding theory is that the trustee must act in the best interest of the beneficiary, the problem is that there are two beneficiaries here.
· The trustee must inquire – A trustee must inquire to know what type of pressures the beneficiary is facing. Even though Farr asked Cappy for a letter, that was not enough. You must a reasonable effort to inquire.
· Common Law – Trustees were not allowed to inquire into the assets of the beneficiary
· Modern Trend – The trustee should inquire into the assets of the beneficiary to make sure that there is a fair allocation
· Default Standard for exercise of discretion – “Reasonably and in good faith.”
· Objective standard (reasonable) – would a reasonable trustee have come to the conclusion
· Courts will waive the reasonable standard
· Subjective Standard (Good Faith) – what was the trustee’s state of mind when he/she made the decision.
· Courts will not waive the good faith standard
· The settlor is free to change this as they see fit.

· Exculpatory Clause – “No trustee hereunder shall ever be liable except for his own willful neglect or default.”
· Settlor includes this to insulate the trustee and incentivize people to take the job of trustee. (from a policy perspective it makes sense)
· Dark side – The trustee might take advantage of the situation, especially if he is the draftsmen of the document
· Courts will respect them as long as the settlor really intended to do it
· Where the draftsman is the trustee, it will be presumed to be not enforceable, unless the settlor signs in the margin or makes it explicit that they are asking for an exculpatory clause.
· Outcome – Cappy’s wife stepped into his place and was allowed damages in the amount that Cappy would have received under the principle distributions if Farr had given him $.
[bookmark: _Toc309907215]C. Duty of Impartiality
· Duty of Impartiality Generally – “If a trust has two or more beneficiaries, the trustee shall act impartially in investing, managing, and distributing the trust property, giving due regard to the beneficiaries’ respective interests.
· Duty of Impartiality – Requires that you treat all beneficiaries fairly, not necessarily equally, but fairly. The classic example is S  T  ALife  BRemainder. The only thing that A is interested in is the income, so you can imagine that there is a conflict between B and A. If T invests in a long term CD (at about 1.5%) B is happy, if T goes out and buys risky stock (at about 7%) A is happy. So necessarily the beneficiaries cannot be treated perfectly equal, but he can make it fair. 
· Traditional common law approach favored conservation, not generating income
· Modern Trend – Elevated the relative rights of the income holder and diminished the power of the remaindermen to make them equal. 
[bookmark: _Toc309907216]D. Duty to Inform & Account
· Duty to Inform and Account Generally - The duty runs to the beneficiary. 
· Statute of limitations does not run until the beneficiary receives notice or a full accounting, so trustees give full accountings at least every year
· California requires:
· Any major action in the trust, the trustee must give notice (ex. Trust become irrevocable, death of a beneficiary . . .)
· Beneficiaries are entitled to a complete copy of the trust

[bookmark: _Toc309907217]IX. Trusts: Alienation and Modification  
[bookmark: _Toc309907218]A. Alienation of the Beneficial Interest  
· Rights of Creditors to Enforce Their Claims Against Beneficiaries:
· If a beneficiary owes someone money, can they seek payment from different the payments? Can the creditors seek the principal?
· As a general principal, if the property interests is transferable, it can be reached by creditors. But what do the beneficiaries actually have, what is the natural of their interest.
· Creditors can reach the mandatory distribution, but not before the beneficiary is entitled to use it.
· Discretionary distributions of principal cannot be forced, a trustee can still exercise their discretion.
· The only time the creditors can force a distribution of a discretionary distribution is when there has been a breach. See Shelley v. Shelley (Pg. 701).  When the grandpa made the trust, he named his grandchildren beneficiary rights, so that is how they were entitled to take. The court denied the mothers’ rights to take.

· Spendthrift Trust – Pg. 694
· A beneficiary of a spendthrift trust cannot voluntarily alienate her interest in the trust. Nor can her creditors attach her interest. This is true even if the beneficiary is entitled to mandatory distributions from the trust. A spendthrift trust is created by imposing a disabling restraint on alienation of the beneficial inters. Thus:
· Case 1. O conveys property to X in trust to pay the income to or for the benefit of A for life and on A’s death to distribute the property to A’s then-surviving descendants per stirpes. The trust instrument provides:
· The interests of beneficiaries in principal or income shall not be subject to the claims of any creditor, or to legal process, and may not be voluntarily or involuntarily alienated or encumbered.
· A cannot alienate and her creditors cannot attach her interest in the trust. X is free to make a distribution to or for the benefit of A irrespective of any claims by a creditor of A.
· If a spendthrift clause is not in place, a creditor can file an order with the trustee forcing the trustee to give the creditor
· Spendthrift clauses serve valid purposes, but at common law there were four exceptions for creditors:
· Ex-Spouses Entitled to Alimony (and Kids in some JDXS)
· Children entitled to support
· Supercreditor (government)
· Providers of Necessities (Doctors, landlord, utility, food providers)

· Sheffel v. Krueger – Pg. 698
· Facts - Π brought suit against ∆ because he was molesting her child. Π sued ∆ when he was in jail for child molestation and got a judgment for $500,000. ∆ had an income interest in the trust (Mandatory) and a principal interest which was discretionary.
· Issue – The trust had a spendthrift provision, and the π needed to get around it.
· New Hampshire recognizes the spendthrift provision, but the mom thinks that they should ignore it because of public policy.
· Law - New Hampshire has two exceptions:
· Transfer in fraud
· Special Needs Trust
· Holding - Court said that there were no more exceptions and didn’t allow for payment
· Rule in California – Can you defeat a spendthrift clause? – Not clear, I think they follow the rule in Krueger)
· Look at the California exceptions: (1) 15305; 15305.5; and 15306

· Support Trust – Pg. 691
· “Only so much that is necessary for the support of the beneficiary . . .”
· Deemed by their very nature to be a spendthrift trust

· Asset Protection Trust – 703
· The Trustee looks for potential threats and ceases mandatory distributions and eliminate discretionary trusts.
· These are more often used in asset protection planning (have to trust your trustee)
· They set them up in exotic foreign jdxs
· Not in every state, I don’t think they are in California at all.

· Special Needs Trust – Congress, in 1983, came up with a specific response. Allows parents to set aside a fund for the benefit of a state individual that specifically prohibits paying basic necessities. They give you a buffer above the basic necessities. They provide for the enhancement of life for the person with special needs.

[bookmark: _Toc309907219]B. Revocable Trusts in Contemporary Estate Planning  
· Revocable – In California, the presumption is that gifts in trust are revocable unless expressly provided for otherwise.

· State Street Trust Case – Pg. 457
· Facts - Decedent had transferred all of his assets into an inter vivos trust and then died with a $75k unsecured loan. (was a self-settled trust)
· Bank was now creditors of the probate estate, which means they only get the crumbs
· Holding:
· Could have recovered while the settlor was still alive
· But because the settlor retained so much control, and the document was so much like a will, the bank was allowed to go after the assets in the self settled inter vivos trust
· Law: 
· This is a judicially crafted doctrines, only followed in certain jurisdictions and subject to certain exceptions:
· Needs to be filed in probate court
· Need to deplete probate estate before going after the trust
· This is only the rule for self-settled trusts
[bookmark: _Toc309907220]C. Modification and Termination of Trusts 
· When does a trust die of natural causes?
· No more property
· Purpose of the trust ends (providing for the education of children)
· What happens to the remainder? – Goes back to the settlor (Resulting Trust)

· Can a trust be modified or terminated? - 717
· Modification – Courts have been more willing to embrace this
· Termination – Courts have been less willing to embrace this
· Revocable trust is completely revocable, obviously
· Irrevocable trusts – this is the thing: Under the modern view the settlor is ancient history and the beneficiary who really controls the trust)


· In re Trust of Stuchell – pg. 724 - Modification
· Issue – One of the grandchildren is subject to a special need. So they didn’t want the trust to paid for him outright.
· Equitable Deviation – They want to modify the terms of the trust to hold the disabled child’s share in his benefit for lifetime.
· 3 Requirements: (at common law)
· All beneficiaries must consent
· Unborn children need to have guardians’ consent (court process)
· Disabled people – need to have an independent court appointed guardian
· It is difficult to get consent because guardians’ don’t want to put a target on their back.
· Unanticipated circumstance
· Defeat or substantially impair the purpose the trust.
· Holding – not sufficient to change the trust – court have a high threshold

· Modern Trend in Modification
· Doctrine of Virtual Representation: Allows all equally situated beneficiaries to consent for one of the disabled beneficiaries.


· In re Riddell – Pg. 726
· One of the intended beneficiaries was a scitzo, very similar circumstances to Stuchell. Parents of the disabled child (son of the settlor) brings suit to modify the trust.
· Court order an equitable deviation because they think it would further the settlor’s purpose.
· Modern trend is that the trust is for the benefit of the beneficiary

· Partitioning a Trust – Pg. 730

· In re Estate of Brown – Pg. 719






















· CPC § 6300 – Testamentary Additions to Trusts
· A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator or by the testator and some other person or by some other person (including a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts) if the trust is identified in the testator's will and its terms are set forth in a written instrument (other than a will) executed before or concurrently with the execution of the testator's will or in the valid last will of a person who has predeceased the testator (regardless of the existence, size, or character of the trust property). The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator. Unless the testator's will provides otherwise, the property so devised (1) is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and (2) shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including any amendments thereto made before or after the death of the testator (regardless of whether made before or after the execution of the testator's will). Unless otherwise provided in the will, a revocation or termination of the trust before the death of the testator causes the devise to lapse.


[bookmark: _Toc309907221]X. Charitable Trusts  
[bookmark: _Toc309907222]A. Charitable Purposes (pg. 743-52)
· Charitable Trusts – a person can make a gift in support of a charitable purpose across time. In general, the same rules that apply to the formation and administration of a private trust also apply to a charitable trust. There are three significant differences:
· Charitable Purpose – A charitable trust may be created for the relief of poverty, the advancement of education or religion, the promotion of health, governmental or municipal purposes, or other purposes the achievement of which is beneficial to the community.
· A trust to promote a particular political party is not charitable.
· Cy Pres – See Below
· Enforceable by State Attorney General (modern trend is to give settlors standing






[bookmark: _Toc309907223]B. Cy Pres and Deviation  (Pg. 752-68)
· Cy Pres – Cy pres is shorthand for the Norman French phrase cy pres comme possible, meaning “as nearly as possible.” Under the cy pres doctrine, if a charitable trust’s specific purpose becomes: (1) Illegal; (2) Impossible; or (3) Impracticable, the court may direct the application of the trust property to another charitable purpose that approximates the settlor’s general charitable intent. The doctrine addresses the risk that, because a charitable  trust may have a perpetual existence, changed circumstances will render the trust’s original purpose obsolete.
· Impossibility or Impracticability – Restatement Explanation:
· If a testator devises property in trust to establish and maintain an institution of a particular type but a similar institution already exists and is sufficiently effective that the testator’s plan would serve no useful purpose, the intended purpose will not be enforced . .  . If property is given in trust for a particular charitable purpose and the amount given is insufficient to accomplish the intended purpose in a socially useful manner, the specified purpose fails and may be modified cy pres.
· General Charitable Intent – Neher (Pg. 753)
· Common Law – needed a specific finding that the donor had a general rather than a specific charitable intent.
· Modern Approach – modifies the doctrine of cy pres by establishing a presumption that the donor had a general charitable intent:
· Traditional doctrine did not supply that presumption, leaving it to the courts to determine whether the settlor had a general charitable intent. If such an intent is found, the trust property is applied to other charitable purposes. If not, the charitable trust fails . . . IN the great majority of cases the settlor would prefer that the property be used for other charitable purposes. Courts are usually able to find a general charitable purpose to which to apply the property, no matter how vaguely such purpose may have been expressed by the settlor.

· Deviation – While Cy pres is only applicable to charitable trusts, deviation is applicable to all trusts. A court will permit a trustee to deviate from the administrative terms of a trust if compliance would defeat or substantially impair the accomplishment of the purposes of the trust in light of the changed circumstances not anticipated by the settlor. It is sometimes said that cy pres allows for modification of the donor’s stated purpose (the “ends”), whereas deviation authorizes departure from administrative terms (the “means”)

XI. Final Exam
	The Fall 2015 final exam consisted of 70 multiple choice questions. I’d estimate the breakdown of questions to be: (1) 20 questions on wills; (2) 20 questions on trusts; (3) 20 questions on intestacy; and (4) 10 questions on non-probate transfers and other miscellaneous topics. The exam was three hours long and most people finished early.
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M = Mother; F = Father; GM = Grandmother; GF = Grandfather; GGM = Great-

grandmother; GGF = Great-grandfather; GGGM = Great-great-grandmother; GGGF = 

Great-great-grandfather; GA = Great Aunt; GU = Great Uncle; FC = First Cousin. 

 

Calculate the degree of relationship between A, B, C and D and the Decedent. 
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