 BACKGROUND

1. English Antecedents 


a. Bankruptcy was a creditor remedy to preserve assets of merchant debtor.



i. Proceedings commenced by creditors only, no discharge, assets seized, 


appraised, sold and proceeds distributed pro rata to creditors.




1. Arose mostly where merchants failed to pay their vendors, 



vendors could force the merchants into a bankruptcy like 




proceeding in order to get payment


b. First comprehensive bankruptcy law passed in 1570.


c. Statute of Anne passed in 1705.



i. Introduced concept of a discharge for cooperating debtors.



ii. Also introduced death penalty for fraudulent bankrupts.



d. 1732 Statute of George II: Law when U.S. Constitution ratified.

2. American Bankruptcy Law 



a. U.S. Constitution:




i. Article I, Sec 8: empowers Congress to “pass uniform laws on the 


subject of bankruptcies”


b. Federal inaction: except for brief periods until 1898



i. 1800 until 1898 bankruptcy power largely unexercised except in 



response to specific economic crises.



ii. States picked up the Slack during this period.


c. Bankruptcy Act of 1898 (the “Act”)



i. First permanent bankruptcy law under Article I, Sec. 8.


d. The Bankruptcy Code of 1978 (11 U.S.C.§§101 et. Seq.) 



i. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. 


(“BAPCA”)



ii. debtor and creditor remedy: either party can commence a bankruptcy 


proceeding and seek protection

3. Sources of Current Bankruptcy Law



a. The Constitution


b. United States Code



i. Title 11 - Bankruptcy Code



ii. Title 28 -Judiciary Code



iii. Title 18 – Penal Code


c. Federal Rules of Bankruptcy Procedure


d. Local Rules for each judicial district



i. 91 judicial districts and each has district court with multiple bankruptcy 


court courtrooms


e. Guidelines promulgated by the Office of the United States Trustee



i. Branch of the DOJ which administers the bankruptcy system and they 


promulgate their own set of guidelines 


f. State law: all rights in bankruptcy arise under applicable state law for assets 
and real property, and federal law of intellectual property rights 


( Bankruptcy law is “civ pro on steroids”: focuses on the procedure for 

channeling the division of assets amongst creditors

4. Common Themes 


a. Creation of a bankruptcy estate


b. Imposition of an automatic stay



i. Stops creditor action against the debtor




1. Liquidation: allows the trustee to distribute and liquidate assets




2. Reorganization: breathing room to restructure 


c. Trustee roles 


d. Meeting of creditors



i. trustee holds a meeting w/in 45 days of filing and the debtor must attend, 

testify to their assets and answer creditors’ questions 


e. Claim filing and allowance


f. Distribution of assets: Priorities


g. Discharge: only individuals with some exceptions for entities 

5. Office of the United States Trustee


a. Created in 1978 to remove the bankruptcy courts from the administration of 
bankruptcy cases 


b. 11 U.S.C. §307 – The U.S. Trustee may raise and be heard on any issue in any 

case or proceeding under title 11 but may not file a plan under §1121(c).  


c. Role of the U.S. Trustee



i. 28 U.S. C. §586 specifies the duties of each U.S. Trustee.  



ii. In addition to establishing the panel of private trustees, the U.S. Trustee 

is to supervise the administration of cases and trustees under Chapters 7, 


11 and 13.


d. Duties of the Office of the U.S. Trustee (“OUST”)



1. Reviewing applications for compensation and reimbursement filed by 


“professionals” pursuant to 11 U.S.C. §§330 and 331



2. Monitoring plans and disclosure statements filed in Chapter 11 cases 


and filing comments in relation to such documents



3. Monitoring plans filed under Chapters 12 and 13 and filing comments 


with the court concerning the same



4. Taking such action as the OUST deems to be appropriate to ensure that 


all reports, schedules and fees required under the Bankruptcy and 



Judiciary Codes by the Debtor are properly and timely filed.



5. Monitoring creditors’ committees appointed under the Bankruptcy Code



6. Notifying the U.S. Attorney of any actions which may constitute a 


federal crime



7. Monitoring the progress of cases under Chapter 11 and taking such 


actions to prevent undue delay in such progress



8. Monitoring employment applications and filing comments, when 


appropriate with the court.



9. Appoint one or more standing trustees under Chapters 12 and 13.


e. Additional Duties Imposed by BAPCA 



1. create a system to approve credit and budget counselors (for debtors?)



2. perform random audits of debtors



3. Police and prosecute motions to dismiss Chap 7 cases for abuse or 


violation of the means test 11 U.S.C. §707(b).



4. monitoring abuses by debt relief agencies



5. motions to appoint Chap 11 Trustee where reasonable grounds exist to 


suspect that current members of debtor’s management participated in 


actual fraud, dishonesty, or criminal conduct in management of the debtor 


of public financial reporting 



6. motions to convert or dismiss. 11 U.S.C. §1112



7. additional oversight duties with regard to small business debtors, 


including initial debtor interviews, visiting the debtor’s premises and 


viewing the debtor’s books and records



8. appoint healthcare and consumer ombudsman

TYPES OF BANKRUPTCIES

1. Liquidations: assets are sold and the proceeds distributed to creditors 


a. Chapter 7 



1. voluntary or involuntary 



2. Trustee is appointed to liquidate debtor’s non-exempt assets and 



distribute money to creditors.




a. Trustee is private attorney or accountant appointed by U.S. 



Trustee 



3. Individual debtors receive a discharge, corporations do not.


b. Chapter 11: rare, but do occur

2. Reorganizations 


a. Types of Reorganizations



1. Chapter 9 municipalities



2. Chapter 11 business reorganizations



3. Chapter 13 individual wage earners




a. Persons w/ regular earnings seeking to reorganize their affairs 



while maintaining their assets



4. Chapter 12 Family farmers and fishermen

 
b. Chaps 11, 12 and 13, debtors retain control of assets and business operations. 


c. Normally no trustee is appointed 



1. Exception: Chap 13 trustee receives certain payments and pays 



according to the debtors plan


d. Focus on values and payment of creditors over time


e. Detailed reporting requirements to trustee and U.S. Trustee


f. Plan for repayment of claims required



1. voting is required in Chap 11 



Secured Claims

1. Types of Secured Claims 


a. Consensual Liens: debtor voluntarily offers a property in exchange for 
financing




i. The Bankruptcy Code defines a “security interest” as a lien created by 


agreement. 11 U.S.C. §101(51).




1. Relates to both personal and real property liens 




2. Security interest =consensual lien according to bankruptcy code 



ii. Personal property liens: cars, accounts receivable




1. An interest in personal property which secures payment or 



performance of an obligation. Cal. Com. Code §1-201(37). 




2. Creation or “attachment” of a security interest requires:





a. Value has been given by the creditor





b. Debtor has rights in the collateral; AND




c. Debtor has authenticated a security agreement describing 



the collateral, OR 





d. has agreed to the security interest and the collateral is in 




the possession of the secured party pursuant to that 





agreement.




3.  Article 9 of the Uniform Commercial Code governs the creation 


and enforcement of security interests in most forms of personal 



property in all states





i.  Substantial uniformity throughout the U.S.



iii. Real property liens: mortgage ( promise to finance in exchange for 


real property in the case of default 




1. Governed by the real property law of the jurisdiction in which 



the underlying property is located. 




2. Varies greatly from state to state. 



b. Involuntary Liens



i. Statutory Liens: liens arising from statute, not court judgment



ii. Judicial Liens: judgment against defendant giving creditor a lien on 


debtor’s property 




1. Enforcement of judicial liens:





a. Record notice of personal property lien filed in 





Sacramento






i. gives notice that you have security interest in the 





property of the debtor




2. Sheriff can go into the business of the jmt debtor and take 



money from the business as it is transacted




3. Sheriff can seize property of the jmt debtor 





i. this tells the world that someone is asserting interest in 




the property (creates a lien)



4. Judicial liens are filed in the capital and assets are seized 




by Court Marshall pursuant to jmt lien 




5. FL and TX are exempt




6. Pension plans are exempt from jmt liens 

2. Rights of Secured Creditors are Governed by State Law 


a. Although bankruptcy is a federal law, in a bankruptcy case the rights of debtors 
and creditors will be governed in large part by the rights existing under applicable 
state law.  Butner v. United States 


b. To understand the rights of creditors in bankruptcy it is important to understand 
rights and remedies afforded creditors under state law.


c. Rights of debtors in property will also be determined by applicable non-
bankruptcy law.

3. Perfection of Security Interests 


a. “Perfection” ensures that the security interest will be effective against 3rd 
parties, including a bankruptcy trustee.



i. As opposed to “attachment” which means security interest may be 


enforced against the debtor.



ii. Paper must be filed by the secured party (lien holder) to put the world 


on notice that they have a security interest




a. Rationale: bankruptcy law abhors secret liens and does not wan 



to encourage people to keep liens




b. Irrespective of how the security interest is created, perfection 



must be completed or else there are consequences 



iii. Generally the first in time to perfect is first in right. 




a. if a creditor B obtains a lien later in time but perfects earlier in 



time than creditor A, they are first in line




b. bankruptcy tends to mitigate the first in time, first in right rules 



with unsecured creditors getting an equal share of the liquidated 



estate, but secured creditors are different 



iv. Unperfected security interests loose to judgment creditors.


b. Perfection Process



1. Secured Transactions in Personal Property 




a. Creditors must file UCC financing statement 




b. Individual debtors: creditor must file in the office of the 




secretary of state in debtor’s home state




c. Corporate debtor: creditor must file in the office of the secretary 



of state where they are incorporated




d. Special rules for certain types of collateral such as motor 




vehicles, aircraft, vessels and fixtures.




e. Special rules for security interests in consumer goods (e.g.. 



Goods used or bought primarily for personal, family or household 



purposes).



2. Secured Transactions in Real Property 




a. Governed by the real property law of each state as to mortgages, 



deeds of trust, and installment land sale contracts 




b. real property liens are commonly perfected by filing in the 



county where the real property is located:





1. Title in the county clerk officer, OR





2. Deed of trust in county recorder office (in a trustee state)



c. Priority depends on the type of recordation statute (e.g.. race, 



race notice or notice).



3. Secured Transactions in Stock




a. Creditor can take possession of debtor’s stock, coupled with an 



agreement that the creditor is holding stock as collateral for the 



debtor’s performance





i. This agreement puts third parties on notice that the 




creditor has a secured claim when they make stock 





inquiries 

COMMENCING A CASE

1. Voluntary


a. §301 (individual) and 302 (joint cases - spouses)


b. filing a petition with the bankruptcy court a such chapter 
in which the debtor is 
eligible for relief= commencement 


c. commencement = order for relief


d. order for relief is dated when the petition is filed 


2. Involuntary case §303


a. commenced by creditors, not the debtor


b. Requirements:



1. must have three or more creditors 




a. Excepton: where the debtor has fewer than 12 creditors, one 



creditor can initiae the proceedings



2. creditors must be unsecured



3. aggregate debt must total at least $12,300




i. aggregate debt CANNOT be:





1.  contingent as to liablity, OR





2. the subject of a bona fide dispute as to liability or 




amount


c. If the debtor is a partnership, a petition filed by less than all the partners 
is 
involuntary


d. only applicable to Chap 7 and 11



1. NOT against a farmer, family farmer, or a corporation which is not a 


moneyed, business or commercial corporation. §303(a).


e. similar to a complaint §303(d)



1. The petition must be served on the debtor 



2. debtor has a right to respond.



3. Prior to trial on the merits the debtor continues in possession of its 


assets and/or continues to operate its business. §303(f)




1. Exception: to preserve property an interim trustee may be 



appointed. §303(g)  



4. If the petition is contested then the court must conduct a trial on 



whether grounds for relief exist. §303(h). 


g. Order of Relief



1. Unlike voluntary cases, filing the petition is NOT the order for relief



2. Order for Relief is granted when the creditors filing an involuntary case 


prove either:




a. Debtor is generally not paying such debtor’s debts as they 



become due 





a. EXCEPTION: such debts are subject of a bona fide 




dispute as to liability or amount




2. Within 120 days before the petition was filed a custodian was 



appointed and took charge of substantially all of the debtor’s 



assets.  11 U.S.C. §303(h).



3. Petition is NOT the Order for Relief




a. Difference from voluntary cases 



4. Timing for entering the order for relief, after peititon is filed: 




1. upon the debtor’s failure to respond, OR




2. After a trial on an involuntary bankruptcy petition


h. Sanctions on dismissal of involuntary petition other than with parties consent



1. the creditors have to pay:




a. Attorneys fees §303(i)




b. Damages sustained by the debtor





a. if the case is filed in bad faith, the court may award:





1. damages proximately caused by the filing OR 





2. punitive damages. §303(i).




3. Sanctions

3. Eligibility 


a. debtors under Title 11 must be either: 



1. Persons that reside, are domiciled, or have a place of business in U.S. 




a. Persons ( natural persons or corporate entities 



2. Municipalities  


b. Chapter 7 debtors may not be:



1. Railroads



2. Insurance company (domestic and foreign)



3. Bank (domestic and foreign)



4. Other financial institution in 109(a)(2)


c. Chapter 9: municipalities 109(c)


d. Chapter 11:



1. Includes those may be debtors under Chapter 7



2. A railroad


e. Chapter 13: individuals 109(e)



1. Must have regular income



2. Unsecured debts must be less than $307,675



3. Secured debts must be less than $992,975



4. Individual = human being 

4. Mandatory Credit Counseling 

a. Individual (human) debtors must seek credit counseling in order to be eligible 
to file a bankruptcy case under any chapter. §109(h).


b. Must seek counseling within 180 days of filing.


c. 11 U.S.C. §111 proscribes the requirements for credit counseling or financial 

management instructional courses.


d. Court website has reference to list of approved credit counseling purveyors.

PROPERTY OF THE ESTATE [“POE”]

1. Filing a petition transforms debtor’s property into a bankruptcy estate from which creditors are paid. 541(a).


a. POE= pool of assets available to pay creditors


b. POE is protected by the automatic stay



1. not POE=outside bankruptcy court jx


c. commencement of a case (filing of a petition) under 301, 302, or 303 creates an 
estate 

2. Definition: POE includes all legal or equitable interests of the debtor in property as of the commencement of the case. 


a. State substantive law (e.g. applicable non bankruptcy law) defines the property 
rights of the debtor 



i. Although bankruptcy is federal procedure, the rights of creditors and 


debtors is determined by applicable non-bankruptcy law Butner v. United 


States, 440 U.S. 48 (1979).


b. POE broadly defined

3. POE includes:


a. All interests of the debtor and debtor’s spouse in community property, 
wherever located, that is:



1. Under sole, equal or joint control of the debtor; or



2. liable for an allowable claim against the debtor or the debtor and 


debtor’s spouse. 


b. Certain transfers avoided by the trustee are preserved in order for the benefit of 
the estate (see avoidance power actions)


c. Property Acquired After Commencement of the Case:



1. property acquired by bequest, devise, inheritance, under a settlement 


agreement with debtor’s spouse or a divorce decree or as a beneficiary 


under a life insurance policy  w/in 180 days of filing petition 




2. interests acquired by the estate after the commencement of the case. 




Ex: post petition K entered into by the trustee with third parties.



3. Post-Petition Income: all proceeds, product, offspring, rents or profit 


from estate property



a. Income from any POE becomes POE





Ex. rents from apt building


d. Debtor’s property possessed by a third party 



1. §542, 543 allow the trustee to bring property into the estate possed by 


others



2. Turnover of property possessed by a custodian §543 




a. custodian usually have almost ALL the debtor’s property




b. Duties imposed on custodian after case commencement. §543(b)





1. Fill in duties




c. Court required to protect certain third parties, compensate 



custodian, and surcharge for improper or excessive disbursements.. 


§543(c).





1. Fill in from statute




d. Courts excuse compliance if:





1. the debtor is solvent and the interests of creditors and 




shareholders would be better served by permitting the  




custodian to continue, OR





2. if the custodian is an assignee for the benefit of the 




debtor’s creditors that was appointed or took possession  




more than 120 days before the date of the filing of the 




petition, 






a. Exception: compliance necessary to prevent fraud 




or injustice.  






b. Burden shifts if bankruptcy filed after 120 days  



3. Turnover of property possessed by all other creditors §542




a. creditors usually have less than all the property




b. 542(a) authorizes turnover of property seized by a secured 



creditor prior to bankruptcy




c. Upon turnover the secured creditor is entitled to protection of its 



interests in the property seized.





Whiting Pools: debtor must provide adequate protection 




for the debtor forced to turnover the property in their 




reorganization plan





United States v. Whiting Pools, Inc: IRS had tax lien on 




WP and seized WP equipment and WP files bankruptcy 




under Chap 11.  WP wanted IRS to give the property back 




under 542 because it was POE and the seized assets were 




necessary for WP to continue making money under the 




reorganization plan.  IRS said that 542 doesn’t apply to 




them because they deserved the collateral.  Court says that 




542 applies to all creditors.  Thus its POE, but that the 




debtor must provide adequate protection for the creditor in 




their reorganization plan.




e. Debts owed by third parties are POE. §542(b)




f. applies to government agencies Whiting Pools



g. Turnover of books and records related to finances may be 



required. §542(e).




h. Exceptions





1. insurance companies






1. Insurance companies can transfer property of the 





estate where the transfer is to pay certain premiums 





or carry out a non-forfeiture option so long as such 





payment was required to be made automatically 





under the insurance contract and before petition. 





§542(d).





2. Parties owing debts to the debtors or holding property 




that don’t have knowledge of the commencement of case 




can transfer POE or pay a debt owed the debtor other than 




to the trustee


g. Property with restrictions on transfer §541(c)(1)(a)



1. property providing that the debtor cannot transfer its interest does not 


prevent the property from becoming POE 




a. Exception: Spendthrift trust: Two Part Test





a. A restriction on the transfer of a trust enforceable under 




applicable non-bankruptcy law





b. Debtor is a beneficiary of the trust







Ex: Pension plans, Self Employed ERISA plans, 401k

h. Property with Ipso Facto clauses become POE



1. provide that the party is in default on bankruptcy 


i. Property in which the debtor holds only legal title is POE only to the extent of 
the legal title held §541(d)



1. Examples mortgage secured by real property, mortgage interest sold by 


debtor where debtor retains legal title to supervise or service 


j. Constructive trust 

5. Trustee/DIP use of POE


a. Chap 7, trustee liquidates POE and distributes proceeds according to priorities,  
b. Chap 11 DIP can use POE to operate their business.



1. Court must approve sale, use or lease of property outside the ordinary 


course of business 




HYPO: corporation manufactures widgets and it wants tot sell the 



building it uses( this is outside the ordinary course of business 



b/c their business does not include selling land 


c. The trustee/DIP may use, sell, or lease POE in the ordinary course of 
business w/o court approval 



1. Exception: cash collateral cannot be used, sold or leased by trustee or 


DIP w/o consent of each party w/ an interest in the cash collateral or court 


approval




1. Two-part test for determining cash collateral





a. debt in the nature of cash or accounts(obligations 




customers of the debtors owe for goods sold/rendered: 




cash, negotiable instruments, documents of title, securities, 




deposit accounts, or other cash equivalents whenever 




acquired in which the estate and an entity other than the 




estate have an interest and includes the proceeds, products, 




offspring, rents, or profits of property and the fees, charges, 



accounts or other payments for the use or occupancy of 




rooms and other public facilities in hotels, motels, or other 




lodging properties





b. secured creditor has an interest in the accounts 


d. Where debtor owns property as an undivided tenant in common, the court can 
order the sale of the non-debtor parties interest in the property only if:



1. Partition in kind of such property among the estate and such co-owners 


is impracticable



2. Sale of the estate’s undivided interest in such property would realize 


significantly less for the estate than sale of such property free of the 


interests of such co-owners



3. Benefit to the estate of a sale of such property free of the interests of co-


owners outweighs the detriment to such co-owners; AND



4. Non-debtor owner is given the right to buy under the same terms and 


conditions of 3rd parties 


e. The trustee may sell property free and clear of any interest in such property of 
an entity other than the estate, only if §363(f):



1. Applicable non-bankruptcy law permits sale of such property free and 


clear of such interest; or



2. The entity consents; or



3. the interest is a lien and the price at which such property is to be sold 


is greater than the aggregate value of all liens on such property; or



4. Such interest is in bona fide dispute; or



5. Such entity could be compelled, in a legal or equitable proceeding, to 


accept a money satisfaction of such interest.



( Applies where trustee or DIP wishes to sell encumbered property




HYPO: real property w/ four secured creditors.  The value of the 



property is less than the amount owed all secured creditors, putting 


it underwater.  In order for the trustee to sell it free and clear of the 


encumbrances, allowing a transfer of wealth into the POE, it must 



satisfy §363(f).

6. EXCEPTIONS, POE does not include: 541(b)


a.  individual earnings after commencement of the case 


1. The Allocation Problem/Ryerson 




a. work that begins pre-petition but concludes post-petition





1. bankruptcy happens in the middle so the debtor has both 




pre and post petition earnings 






Ex: Contingency case or sale of real property where 




the transaction has begun before bankruptcy but 





will conclude after.  




b. courts apportion earnings pre and post bankruptcy based 
on how 


much work was done in each time period. 



2. Exception: Chap 11 POE includes individual earnings for services 


performed by the debtor after commencement of the case but before the 


case is closed, dismissed or converted to a case under chapter 7, 12 or 13.  


§1115(a)(2). 

b. Any power which the debtor may exercise solely for the benefit of an entity 
other than the debtor. §541(b)(1).



1. Examples: trustee under a testamentary trust or power of appointment.  


c. debtor/tenant in non-residential real property where the lease expired of its own 
terms prior to filing the petition



1. Only applies to non-residential real property: shopping centers, office 


leases, commercial real estate 541(b)(2). 



2. If the term expires by its own terms during case (after the petition), also 


not POE 


d. Funds placed in education IRA’s and state tuition programs under IRC 
§529(b)(1) are, under certain conditions, excluded from the debtor’s estate under  
§541(b)(5)&(6).


e. Funds withheld by employers from employees wages as contributions to certain 
employee benefit or deferred compensation plans under certain IRC sections 
referenced in 541(b)(7).


f. Certain property pledged to and in the possession of pawn brokers involving 
personal property for which the debtor has no obligation to repay the money, 
redeem the collateral or purchase the property at a stipulated price and neither the 
debtor nor trustee has timely exercised its redemption rights. §541(b)(8).  

7. EXEMPTIONS – these are POE but exempt


a. Entities do not get exemptions, only individual debtors


1. Fresh Start Policy: allows debtor to retain minimal assets on which 


debtor and dependents can live and provide a basis for maintaining a 


living.


b. Exemptions are based on state law



1. state law recognizes certain exemptions from enforcement of jmt 


creditor claims 



2. Texas and Florida have generous exemptions



3. other states more limited.


c. 522(d): gives states the right to allow debtors to pick state or federal 

exemptions, OR, states can “opt out” and require debtors only to have state 
exemptions 



1. In non “opt out” states debtors can choose one of two sets of 



exemptions, either:




a. Federal exemptions contained in §522(d). §522(b)(1) 




b. Applicable non-bankruptcy exemptions (typically state 




exemptions) under §522(b)(3), 





1. includes tenancy by entirety, joint tenancy, and 





retirement funds to extent exempt under applicable non-




bankruptcy law 



2. In “opt out” states debtors limited to the §522(b)(3) exemptions.




a. CA is opt out state, but CA has enacted federal exemptions into 



law and it allows debtors the choice between the federal and the 



state exemption 



3. in the case of joint spouses filing under 302, only one set of exemptions 


can be chosen (state or federal)




a. unless the state is opt-out


d. Procedure for claiming exemptions 



1. Debtor immediately files a schedule of exempt assets together with the 


schedules of assets and liabilities. §522(l).




a. part of bankruptcy schedule form C




b. must be filed w/in 15 days of filing petition




c. in CA, two sets of schedules based on exemptions chosen



2. Trustee and creditors have a right to object to claimed exemptions 



a. must object within 30 days  after the meeting of creditors, or 





1. date set fot he meeting becomes very important




b. 30 days after any amendment to the schedules is filed, 




whichever is the later to occur. Fed. R. Bankr. Proc. 1007 and 



4003.





1. if the debtor files an amendment to the schedule, the 




trustee and creditors have an additional 30 days to object



3. Wrongful Claim of Exemption 




a. where property doesn’t satisfy the 
monetary requirements for 



exemption or is not actually exempt





1. the property is exempted if the parties fail to object in a 




timely manner then the 
 



4. If debtor late in claiming the property will not be exempted. 


e. State exemption domicile requirements



1.  where the debtor lived for the last two years (730 days) 




determines the domicile for the application of state exemptions



2. If the debtor was not in one continuous place, the place where the 


debtor was 180 days BEFORE the two year period controls 


f. Insulation of exempt property from claims of pre-petition creditors carries over 
to the post-petition period. §522(c).



1. debtors retain exempt property free from pre-petition claims.



2. Exceptions: the following claims can proceed against exempt property




a. domestic support claims §522(c)(1);





1. Claims that arise in connection w/ family law matters




b. Debt secured by exempt property that is not avoided 




c. A tax lien properly perfected. §522(c)(2)




c. Certain non-dischargeable debts owed primarily by principles of 



failed financial institutions. 11 U.S.C. §522(c)(3)




d. Debt in connection with fraud in obtaining any scholarship, 



grant, loan etc. for purposes of education financing. §522(c)(4).


g. IRAs/Retirement accounts are exempt



1.  The exemptions address IRA/Roth IRA/Other deferred compensation 


b/c 401k and ERISA are not POE,



2. Prior to the 2005 Act U. S. Supreme Court held that debtors can exempt 

IRA’s under §522(d)(10)(E) b/c they are similar plans or contracts to plans 

specified in 522(d)(10). 



3. 2005 Act allows debtors to exempt: 




a. qualified plans




b. annuities




c. IRAs 





i. $1Mil Cap on IRAs





ii. no cap on rollovers: if you are terminated by one 





employer you can rollover your 401k into an IRA and there 



is no cap on this §522(n)




d. Roth IRAs




e.  hybrid plans




f. deferred compensation plans 




g. Employee contribution plans



4. The above plans are exempt under both the state [§522(b)(3)(C)] and 


federal [522(d)(12)]. 


i. Homesteads are exempt



1. Allows debtors to exempt from creditors the land and building which 


make up the family residence.



2. Many states place dollar limits such as California ($100,000), Texas and 

Florida have no limit.



3. 2005: amounts asserted as exempt over $125,000 are not exempt if:




a. the Debtor was convicted of a felony under circumstances that 



the filing was an abuse of the bankruptcy code; or




b. Debtor owes a debt arising from violations of security laws, 



fraud while acting in a fiduciary capacity or in connection with 



securities transactions.




c. Domicile requirement: 





1. debtor must live in the domicile for 40 months 





continuously before bankruptcy with the homestead to 




claim more than 125k 





2. If not, debtor homestead capped at 125k




d. this is in addition to the general domicile requirement 


j. Impairment of Exemptions( some non-purchase money liens that impair 
exemptions may be set aside  



1. §522(f) authorizes the avoidance of the following types of non-purchase 

money liens:




a. The debtor can avoid the amount of the impairment (the amount 



in liens above and beyond his non-lien interesting the property




b. Judicial liens (other than domestic support obligation claims) 



[§522(f)(1)(A)];




c. Non-possessory, non-purchase money security interests in any 



of the following: 





1. Household furnishings and goods, wearing apparel,





appliances, books, animals, crops, musical instruments, or 




jewelry that are held primarily for personal family or 




household use of the debtor or a dependent of the debtor;






a. liens on consumer goods have little $$ value to 





creditor but great coercive value.






b.  buy fridge, grant security interest in fridge and 





other items already in the house (non purchase 





money security interest – you didn’t use the money 





to buy these that you used to buy the item that these 





goods secured)




2. Implements, professional books, or tools of the trade of 




the debtor or dependent of the debtor;





3. Professionally prescribed health aids for the debtor or 




debtor’s dependent.





4. tools of the trade capped at $5,475 §522(f)(3) 


3. Impairment of exemption: §522(f)(2)(A) 




a. an exemption is impaired to the extent that the sum of:






1) The lien [for which impairment is claimed] 






2) All other liens on the property; and 






3) The amount of the exemption that the debtor 





could claim if there were no liens on the property




exceeds the value of the debtor’s interest in the property 




in the absence of any liens



b. In re Silviera: 





Home w/ FMV of 157,000.  





1st Mortgage of 118,000. 





Judicial Lien on Property for 210,000.  





Homestead Exemption: 15,000





Subtotal: 24, 320





(First in time is mortgage, second in line is J/L.  Any 




residual at foreclosure sale goes to jmt lien.  This renders 




the debtors property meaningless.  





Analysis: to the extent that certain liens impairs an 





exemption, the debtor can avoid the fixing of these liens:






a. impairment occurs w/ the sum of the involuntary 





lien, all other liens on the property (consensual and 





non consensual), and the exemptions, exceed 





debtors interest in the property absent any liens






b. 118 + 210 + 15 = 343







a. exceeds value of property: 343- 157 =186 







b. J/L impairment here of 186







c. Debtor is entitled to avoidance on 186







d. J/L gets: 210-186 = 24 



4. Process for setting aside a lien that impairs an exemption 




a. 7001 FRBP: file an adversary proceeding 




b. 7003: commencement is based on FRCP 3 ( filing a summons 



and complaint





1. service by mail is valid and you don’t need to personally 




served in a bankruptcy case






5. Exemption Planning (the conversion of non-exempt assets into exempt 

assets are not exempt if the conversion was fraudulent 




a. Two Types of Fraudulent Transfers





1. Transfer made to hinder, delay or defraud creditors





a. the conversion of property alone is generally not 





sufficient 






b. indicia of fraud/totality of ht circumstances: 





borrow money to place into except assets, cash 





received from sales not accounted for, goods on 





credit, selling for less than FMV 







ex: debtor deeds Porsche to parents for $1 






Hanson v. First Nat’l Bank (1988): Family farmers 





on the advice of counsel, sold nonexempt 






property to acquire exempt property consisting of:







a. 11,000 paid to mortgage on exempt 






residence







b. 20,000 in cash value of exempt insurance 






policies, purchased with money from the 






sale of a car and some household goods to 






son for FMV







Holding: using the totality of the 







circumstances, the transfers did not meet 






any indicia of fraud






Northwest Bank v. Tveten: Debtor was a physician 





who invested in highly leveraged real estate project. 




He owed 19,000,000 in personal guarantees on 





investments gone sour.  On advice of counsel he 





took non-exempt assets, sold them, and used the 





proceeds to acquire $700,000 of exempt life 






insurance annuity contracts. Court holds that this 





was a fraudulent transfer because Tveten was 





looking for a head start, not a fresh start





2. Transfer made for less than equivalent value 




c. §522(o): real or personal property that the debtor claims as a 



homestead exception will be reduced to the extent that the value 



(of the homestead or of the real/personal property) is the result of a 


transfer made to hinder, delay or defraud creditors within the 10 



years before filing the petition 

CLAIMS

1. Claim defined in §101(5):  Broad definition:


(a) Legal claims: right to payment, whether or not such right is reduced to 
judgment, liquidated, fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured or unsecured; or 


(b) Equitable claims: right to an equitable remedy for breach of performance if 
such breach gives right to payment, whether or not such right to an equitable 
remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, 
undisputed, secured or unsecured.’

2. Claims define the type of obligation which will receive a distribution or dividend in a bankruptcy and also the types of claims which can be discharged


a. Debt defined in §101(12): liability on a claim.


b. Creditor defined in §101(10): an entity that has a claim against the debtor that 

arose at the time of or before the order for relief: establishes right to POE



1. Voluntary claim (301a/b): date the voluntary petition is filed



2. Involuntary: the date the court files a order

3. Procedure for Filing a Claim


a. May file a proof of claim §501 



1. Creditors file a proof of claim 



2. Equity security holders (shareholders, members of LLC’s and the like) 


file a proof of interest. §501


b. Proof of claim must be filed in accordance with FRBP 3001(f) 



1. Proof of claim is a national claim form 



2. Requires a copy of the writing on which claim is based to be attached. 


FRBP 3001(c).



ex: for breach of K claim


3. Also requires the security agreement or mortgage as the case may be.



a. requires attachment of evidence of the security interest (e.g. the 



agreement) and the perfection document

4. Allowance of claims: A claim filed in accordance with Section 501/FRBP 3001(f) is deemed allowed unless a party in interest objects. §502.


a. Allowance means the claim is recognized as valid and entitled to distributions


b. Only allowed claims are entitled to payment 


c. Objection by a party in interest 



1. Party in interest includes the trustee


2. Once an objection has been filed on the requisite form, the court must 


determine the allowability of the claim.  




a. allowability hearing is held to determine the extent and validity 



of the claim 



3. FRBP 3007 governs the process for objecting to claims.



4. Local federal district rules also exist which often track FRBP




a. Central District CA: trustee has to produce some evidence as to  



why the creditor isn’t valid because there is a burden in favor of 



allowability 


d. Time Limits



1 Chap 7, 12 and 13 claims must be filed w/in 90 days after the first date 


set for the meeting of creditors. FRBP 3002(c).




a. even where hearings are continued, the first date set governs



2. Chap 11




a. no deadline in Chap 11




b. Party in interest can apply to the court to set a bar date 




(deadline) for creditors to file claims





1. debtor, trustee or creditors 




c. Courts only set a bar date where the claims are scheduled by the 



debtor as disputed, unliquidated or contingent 





1. In Chap 11, schedule of liabilities constitutes prima facie 



evidence of the validity and amount of claims of creditors, 




UNLESS they are disputed (debtor says he doesn’t owe), 




contingent (guarantor for a loan), or unliquidated (claim 




that hasn’t reached a definite amount yet – tort claim that 




hasn’t reached jmt)





1. Creditors must file a proof of claim where there is a 




dispute, contingency or unliquidated debt


f. allowability v. discharge



1. allowability: allows creditors to participate in the distribution pool from 


POE



2. discharge: the claim does not survive bankruptcy but the creditors are 


entitled to the pool

3. Right to Payment of a Claim §101(5)(A)


a. To constitute a claim the right to payment can be:


1. Contingent




Ex: guaranty dependent on the occurrence of a future condition



2. Unliquidated




ex: personal injury claim



3. Unmatured




ex: promissory note which is not yet due.


b. Future Tort Claimants- Unliquidated Debts



1. Three Theories




a. Accrued State Law Claim: claim exists when it ripens under 



state law 




1. widely repudiated b/c the definition of claim is broader 




than this test allows  





Frenville:  debtor borrowed money from the bank pre 




petition.  To borrow the money, debtor’s CPA produced 




financial statements and gave it to the bank.  Debtor files 




bankruptcy and bank sues the CPA post petition for giving 




bogus financial statements.  CPA post petition files a claim 




against the debtor. Court said that the CPA’s suit was not a 




pre petition claim b/c the CPA’s right to sue under state law 



did not inure to him until the bank sued him post-petition.




b. Conduct Test 





1. when conduct giving rise to alleged liability arose





2. broadest possible reading ( every pre-petition 





relationship constitutes a claim




c. Pre-petition Relationship Theory 





1. some pre-petition relationship required 






ex: contract, exposure, impact, privity between the 





debtor’s pre-petition conduct and the claimant





In re Piper Aircraft Corporation:: Chap. 11. debtor is 




preparing to sell their business.  Buyer wanted to acquire 




assets free of pre bruptcy claims, and proposes appointing a 



representative to deal with future tort claims based on 




products made and sold by debtor before the bankruptcy 




and the sale.  Court appoints a representative for future 




claimants, and the representative argues that the future 




claimants fit the definition of 101 and he asks for the 




amount of these future claims to be fixed.  Other creditors 




object to the potential set aside.  The court modifies the 




pre-petition relationship test, stating that future claimants 




hold a claim where the exposure/contact occurred post 




petition and pre confirmation, and the liability arose from 




the debtor’s pre petition conduct.  Based on the modified 




test, the court held that the future claimants did not have a 




claim. 

4. Equitable Rights to Payment


a. where an equiable remedy is based on breach capable of monetization, the court 
will pay it is  a claim and discharge



In re Ward: debtors signed a non competition agreement w/ Maids 



international w/in a 50 mile radius of any Maids franchise.  Debtors 


started their own company in violation of the non-competition clause after 


leaving Maids.  Debtors were sued by Maids, Maids go an arbitration 


award and then got an enforceable jmt based on that award.  They also got 


an injunction to prevent the competition.  Debtor then files bruptcy and 


wants to challenge non competition clause by saying that it should be 


discharged under bankruptcy.  Maid wanted it to remain post-bruptcy.  


Court held that the injunction was a claim, subject to discharge and a 


distribution from POE.  By enforcing an injunction, Maids would get 


preferential treatment because usually there isn’t enough money to pay 


anyone, so Maids, by getting full enforcement of the injunction, would be 


receiving more value than the other unsecured creditors.


b. 2 bankruptcy policies justify treating a right to equitable remedy as a claim:



1.  Fresh start: equitable right to be discharged



2. Equitable treatment of creditors: 




a.  by enforcing an injunction, creditor gets preferential treatment 



because they get full enforcement of their judgment, while other 



creditors of the same class are subject to the ratable pool where 



there is usually not nearly enough money to pay their judgments. 


c. if the injunction is a claim, it can be discharged and the creditor seeking the 
injunction is treated equally in relation to the other creditors

STATUTORY LIMITATIONS TO CLAIMS

1. limitations to the allowance of claims §502(b) 


a. Unenforceable by virtue of an agreement §502(b)(1)



1. Release: parties agree to release one or both of the parties of a debt




Ex: litigation settlement; signing a release when you rent a 




surfboard


b. Unenforceable under applicable non-bankruptcy law other than because it is 
contingent or unmatured. §502(b)(1)



1. Illegal contract: usery contracts


c. Unmatured interest §502(b)(2)



1. Applies to interest that will accrue in the future or interests that haven’t 


matured (time hasn’t run yet)




Ex: company issues a bond for 100k, and the lender buys the 100k 



bond for 80k.  The company files for bankruptcy before the 100k 



bond comes to maturity.  The unpaid 20k interest is not part of the 



claim because it is interest that will accrue in the future, and it is 



not part of the current bankruptcy claim.



2. Exception: where a creditor is over-secured, they can get post-petition 


interest §506(b)


d. Property tax claim to the extent that it exceeds the value of the estate’s interest 
in the property §502(b)(3)


e. Claims of an insider or attorney for the debtor to the extent that the claim 
exceeds reasonable value of their services §502(b)(4) 



i. Pre-bankruptcy fees can be disallowed if found to exceed reasonable 


value


f. Unmatured debt for domestic support obligations §502(b)(5) 


g. Limitation on landlord damage claims §502(b)(6) 



1. tenant/debtor: LL can recover the greater of 1 years rent or 15% of the 


remaining term of the lease (not more than 3 years) on the earlier of: 




(a) the petition date; and 




(b) the date the lessor repossessed or the debtor surrendered the 



premises





Ex: if you have a ten year lease, with ten years left, the LL 




damages amount to either 1 year or 15% of ten years (1.5 




years), whichever is greater



2. Any unpaid rent due, without acceleration, on the earlier of the 



foregoing dates.




a. Tenant also gets to avoid unpaid rent due, LL attorneys fees, 



costs LL accrued in seeking to enforce their rights under the lease



( This provision is the reason big companies file for Chap 11, b/c they 


are able to get rid of unprofitable land or commercial businesses easily by 


cutting future damage claims 


h. Employment K claims §502(b)(7) 



1. damages for termination of the employment K are limited to one year



2. Applies to long term employment Ks




a. Most employees are at will, so this provision is usually only 



implicated where there are high paid executives or those w/ 



expertise in a field and lots of bargaining power




b. Helps companies get rid of upper management


i. Resulting from a reduction, due to a late payment, in an otherwise applicable 
credit available to the debtor in connection with an employment tax. §502(b)(8) 


j. Late filed claims, subject to 726(a) §502(b)(9) 



1. the court sets a bar date/deadline and you file after, claim is disallowed



2. late filing of a Chap 7 claim does not disallow the claim, 
however late 


filing has the same effect since the creditor goes to the bottom of the 


priority ladder and usually there is not enough money left to pay them 


§726(a) 

SECURED CLAIMS

1. Secured claims enjoy top level of priority( they are paid first from the collateral before any other creditor may be paid.


a. §506(a) Bifurcates secured claims: an allowed claim of a creditor secured by a 
lien on property in which the estate has an interest, or is subject to setoff under 
Section 553, is a secured claim to the extent of the value of that creditor’s interest 
in the estate property, or the extent of the amount subject to setoff as the case may 
be, and is an unsecured claim to the extent that the value of such creditor’s 
interest or the amount so subject to setoff is less than the amount of such allowed 
claim.



1. Claim is secured to the extent of the collateral’s value




a. Bifurcates under-secured claim into a secured and unsecured 



claim





1. If the debt is greater than the collateral is worth, the 




remainder owed to the creditor is unsecured





2. Creates an under-secured secured creditor





3. Important in Chap 11




b. Where the debt is less than the value of the collateral, this is an 



over-secured secured creditor





1. To the extent that a secured claim is “over-secured” the 




creditor is entitled to “interest on such claim, and any 




reasonable fees, costs or charges provided for under the 




agreement or state statute under which such claim arose. 




§506(b).



2. The claim must be allowed meaning proof of claim needs to be filed if 


required



Hypo: debtor has 100k in bank (personal bank accounts are loans to the 


bank), but debtor borrowed 200k from same bank unsecured.  The bank is 


considered secured to the extent that it has a right of offset.  Here, the 


bank can offset your debt with your bank account.  It would be secured to 


the extent of 100, and unsecured to the extent of 100, and has a total claim 


for 200.

2. Treatment of Secured Claims 


a. Chap 7: the task of the trustee is to:



1. dispose of property of the estate, including property subject to security 


interests §725; and 




a. If creditor under secured, the trustee will not realize a benefit 



and can either abandon the property (§554), or stipulate to relief 



from the automatic stay.





1. If an asset is fully encumbered (value is less than the 




amount owed), the trustee will get rid of the asset because 




its too burdensome for the trustee to hold onto




b. In chapter 7 this leads to abandonment of the property





1. What trustee does w/ property in chap 7 is very different 




in the other bruptcies where debtor will try and keep 




property and reorganized 



2. liquidate the remaining assets of the estate and distribute the proceeds, 


pro rata,  according to the priorities set forth in §726.





a. if the creditor is over secured, when the property is sold, the 



secured creditor is paid and the net proceeds are distributed 




according to section 726.





1. payment to secured creditor includes post-petition 




interest 


b. Chapter 11, 12 and 13: By contrast to chapter 7, debtor can avoid liquidation by 
gaining approval of a plan which allows the debtor to retain most of the estate 

property, including that which is subject to secured claims, by payment over time 

of some or all of the debt.  



1. In exchange secured creditors must be furnished with adequate 



protection of their rights.



2. secured claims can be modified under these chapters


c. If a secured claim is not paid in bankruptcy, the creditor retains its right to 

foreclose on the collateral, however, the creditor loses its right to delinquent 
payments (all chapters??)

3. Valuing Secured Claims 


a. It often becomes necessary to value a secured creditor’s collateral to determine 
the amount of the secured claim(Meaning of value is vague in §506(a)



Ex: Relief from stay (362(d)); Use or sale of property (§363); post-petition 

financing (§364) and plan confirmation (§1129).


b. the value of collateral shall be determined §506(a):



1. in light of the purpose of the valuation



2. the proposed disposition  or use of such property, and



3. in conjunction with any hearing on such disposition or use or on a plan 


affecting such creditor’s interest.


c. replacement value is used where debtor retains collateral 



a.  cost debtor would incur to obtain a like asset for the proposed use in the 

open market (“cram down power”)




Associates Commercial Corporation v. Rash: debtors sought to 



invoke cram down power to retain a truck used in their business, 



arguing that the foreclosure value of the truck represented the 



collateral’s value. USSC held that replacement value was the 



proper standard. This standard accurately gauged the debtors' 



actual use of the property, and valued the creditor's interest in the 



collateral from the creditor's perspective, based on what the 



collateral was worth on the open market, rather than in the hands 



of another party.


d. Individual debtors under Chaps 7 or 13 value personal property collateral at 

replacement value as of the date of the petition. §506(a)(2)


e. Consumer goods value means the price a retail merchant would charge for such 
property of like age and condition at the time of valuation.



1. Consumer cases under Chaps 7 and 13 do not use the Rash standard, but 

instead use “retail or like age or condition”




i. This is b/c homes and cars are generally easier to value using 



bluebook, etc

4. Surcharge of Collateral


a. Degree to which secured creditor’s collateral can be used to pay certain 
expenses


1. Trustee may surcharge of collateral for the reasonable, necessary costs 


and expenses of preserving, or disposing of the collateral to the extent of 


any benefit to the holder of such claim, including the payment of all ad 


valorem property taxes with respect to the collateral. §506(c)




a. Difficult to invoke, direct benefit to the secured creditor required





Hypo: large complex and secured creditor has lien on real 




property and rents, debtor’s lawyer runs out of money on 




the case and the lawyer wants payment (admin claim).  The 



secured creditor cannot be forced to pay this claim from the 



rents because under Cascade, a direct benefit to the secured 



creditor must be shown to surcharge the collateral.



b. Usually arises in real estate

5. Avoiding Liens §506(d)


a. Allowed secured claims pass through bankruptcy unaffected. §506(d)(2)



1. under 506(d), secured claims can flow through bankruptcy, even if 


they are rendered valueless b/c they are under-secured, unless they are 


avoided for another reason

b. Problem: when the debt is greater than the value of the collateral, the excess 
debt is not technically an allowed secured claim because the excess debt is 
unsecured.



1. debtors sough to strip down liens to the amount of the allowed secured 


claim as defined in 506(a).




a. strip down: a claim to limit the creditor’s lien to the value of the 



collateral, preventing the unsecured portion of the creditor’s lien 



from passing through bankruptcy unaffected. 


d. Resolution



1. Court read “secured” out of 506(d), allowing under-secured claims to



pass through bankruptcy Dewsnup v. Timm



a. 506(d) only avoids liens that secured disallowed claims, 




meaning that the debtor didn’t legally owe the debt 



2. Code incorporated this holding for Chaps 11 and 13




a. §§1123(b)(5) and 1322(b)(2) can not “strip” lien on personal 



residence


3. Dewsnup extended to prevent stripping a valueless junior lien from real 


property In re Talbert




a. the mortgagee’s bargain is that a consensual lien remains on the 



property until payment or foreclosure

d. Rationale: disallowing the liens allows the debtor to gain the value earned on 
the house to the detriment of the bargain made w/ the creditor

CONTINUATION OF PRE-PETITION SECURITY INTERESTS

1. General Rule: pre-petition security interests in property acquired post-petition are invalid §552(a)


a. Invalidates after-acquired 
property clauses which grant security interests to 
items acquired after the date of the agreement 



1. Typically involves collateral such as inventory, accounts and proceeds.




a. applies where security interest attaches post-petition but is 



acquired pre-petition


b. EXCEPTION: secured creditors who have effective security interests in 
proceeds of property which the secured creditor had a security interest at the time 
of bankruptcy.



1. If the property acquired post petition is a proceed, product, offspring or 


profit of property acquired as a pre-petition security interest then the 


clause is not invalid 



2. The court can alter the exception based on the equities of the case after 


appropriate notice and opportunity for a hearing. §552(b)(2).



3. Proceeds of Proceeds also covered by §552(b)




a. §552(b) security interests continues in proceeds to the extent 



provided by applicable non-bankruptcy law



In re Bumper Sales, Inc: SP loaned $510,000 secured by a blanket 



security interest.  At BK SP was owed about $500,000 and the 



value of the debtor’s inventory was $769,000. Debtor operated as 



Debtor in Possession and sold pre-petition inventory. He parties 



stipulated that the post-petition inventory was purchased by the 



proceeds of pre-petition inventory.  Issue is whether SP had a SI in 



inventory and accounts acquired by the Debtor after BK.  The 



court held yes, b/c §552(b) security interests continues in proceeds 



to the extent provided by applicable non-bankruptcy law. Since 



Article 9 was the applicable non-BK law anything that is proceeds 



under Article 9 is proceeds under §552(b).

2. Section 363(a) & (c) affords secured creditors additional protections.


a. trustee may not sell §522(b) security interest without the consent of the parties 
and a court hearing §363(a)(c) 

PAYMENT OF CLAIMS ( Priority Ladder

1. Secured Claims §506: Paid first from collateral

2. Super-priority claim §507(b): If adequate protection fails 

3. Priority Claims: unsecured priority paid from remaining assets 


(1) Domestic Support Obligations 507(a)(1)



a. DSO defined in 101(14): 




(A) owed to or recoverable by—a spouse, former spouse, or child 



of the debtor or such child’s parent, legal guardian, or responsible 



relative; or a governmental unit;




(B) in the nature of alimony, maintenance, or support (including 



assistance provided by a governmental unit) of such spouse, former 


spouse, or child of the debtor or such child’s parent, without regard 


to whether such debt is expressly so designated;




(C) Established or subject to establishment before, on, or after the 



date of the order for relief in a case under this title, by reason of 



applicable provisions of—





(i) A separation agreement, divorce decree, or property 




settlement agreement;





(ii) An order of a court of record; or





(iii) A determination made in accordance with applicable 




non-bankruptcy law by a governmental unit; and




(D) Not assigned to a nongovernmental entity, unless that 




obligation is assigned voluntarily by the spouse, former spouse, 



child of the debtor, or such child’s parent, legal guardian, or 



responsible relative for the purpose of collecting the debt.



b. DSO’s take precedent over all other unsecured priority claims



c. Applies only to individuals, not corporations



d. Property settlements in connection with a divorce are considered 


DSO and given priority 


(2) Administrative expenses 507(a)(2)



a. actual costs incurred to preserve the estate for services rendered after 


commencement of the case §503



b. Purpose of an administrative expense is to induce creditors to 



help the estate post bankruptcy 



c. creditors must confer a benefit onto the estate




In re Jartran: Debtor contracted creditor to place ads in the 
yellow 



pages before the petition was filed.  The creditor then placed the 



order for the ads to be run and they could not be pulled.  The 



debtor was not required to pay until publishing, which was after 



bankruptcy.  Creditor claims that these are post petition 




administrative expenses. Debtor claims they are pre petition 



expenses.  The Court said that these were not administrative 



expenses because the purpose of an administrative expense is to 



induce the creditor to 
help the recovery of the business, but 



because the ad agreement was made pre-petition, this does not 



further the policy of encouraging creditors to aid the estate post-



petition.





Note: if the ad was revocable and the advertisers 





could have canceled the ad pre or post petition, and 





chose not to, a Court might find that the failure to 





cancel was a benefit conferred upon the estate.



d Payment of professional fees:  court must approve administrative claim 


for payment from the estate for rendering services







1. Payment of the fees after incurred requires application to 



the court §330





2. Payment on interim basis §331





3. Employment by the trustee §327



(3) Gap creditors pursuant to Section 502(f)



(4) Priority Wage Claim



(5) Employee Benefits



(6) Grain Producers



(7) Deposit for Consumer Goods 



(8) Taxes



(9) Obligation to maintain funding of an insured depository instit.



(10) P.I. claims related to drunk driving

4. General Unsecured Claims subject to §502 limits on allowability

DISCHARGE

1. The court shall grant the debtor a discharge 727(a).


a. Discharge is for the benefit of the debtor ONLY



1. Any plan to include non-debtors in a bankruptcy discharge is 



unenforceable




Ex: If a partnership files bankruptcy, individual partners of the 



corporation cannot be included in the discharge


b. To get a discharge, debtor must complete an instructional course concerning 
personal finances 

2. Effect of a Discharge §524 


a. Voids any judgment for personal liability as to any discharged debt


b. Operates as an injunction against the commencement or continuation of an 
action, the employment of process or any collection action on a personal 
judgment obtained on a pre-petition debt whether or not the discharge of such 
debt is waived.


c. Operates as an injunction against the commencement or continuation of an 
action, the employment of process, or an act, to collect or recover from, or offset 
against community property, subject to certain exceptions. 


d. Each chapter has its own discharge provision: §727, §1141, §1228 ,§1328


3. Debtor is protected from discriminatory action resulting from a discharge §525a


a. State laws cannot discriminate regarding a “license, permit charter or franchise 
or other similar grant” based on debtor’s past bankruptcy



1. Home loan is not an “other similar grant”




Toth: Debtor filed a bankruptcy and applies after for low income 



home improvement loan. State of MI determines debtor is not 



credit worthy for the loan and considered the bankruptcy status of 



the debtor.  The Court holds that the home improvement loan does 



not meet the language of 525a “license, permit, charter or franchise 


or other similar grant”


Perez: State withholds a license from debtor b/c of his bankruptcy.  Court 


says that the Supremacy clause puts bankruptcy law over state statute and 


a state cannot try to protect certain classes of state law claims from the 


discharge from withholding a license a that the debtor needs simply b/c the 

debtor was in bankruptcy.


b. Only applies where debtor has already filed for bankruptcy



Majewski: Debtor works for hospital, borrows money and incurs debt.  


Tells hospital he cannot repay the debt, he will file for bankruptcy and the 


hospital fires him.  He is fired and files a bankruptcy petition.  Debtor 


claims that he is protected by discrimination statute in the bankruptcy 


code.  B/c he had not yet filed for bankruptcy, he did not get protection of 


the statute, only applies AFTER debtor has filed
4. Exceptions to Discharge


a. Procedure: FRBP Rule 7001 –Creditor must commence an adversary 
proceeding to bar a debtor’s discharge


b. 727 is a complete bar to discharge 


c. Exceptions are based on either:



1. status of the debtor; OR

· 


1. Under Chap 7, only individual’s receive a discharge §727(a)(1)

· 


2. Under Chap 11, corporations can get a discharge



2. the debtor’s misconduct




1. Debtor, with intent to hinder delay or defraud a creditor or 



an officer of the estate, has (or has permitted property to be) 



transferred, removed, destroyed, mutilated, or concealed property 



of the debtor within one year of bankruptcy or property of the 



estate. §727(a)(2)





Tveten: argument was that the transfer was made to hinder 




creditors, thus debtor was denied the conversion into 




exempt assets and a discharge




2. Failure to keep adequate records §727(a)(3)





Ex: D files Chap 7 and all his records are in a checkbook.  




Looking at the checkbook, D could not explain what he had 



done based on the checkbook but could off of his memory.  



A court found that this was insufficient record keeping 




where he would have to explain his checkbook




3. Knowingly or fraudulently made a false oath, false claim, bribes 



and withholding of information §727(a)(4) 




4. Failure to satisfactorily explain loss of assets §727(a)(5) 




5. Refusal to testify §727(a)(6) 




6. If debtor granted a discharge under 727 or 1141 within 8 years 



§727(a)(8)




7. If debtor granted a discharge under §§1228 or 1328 within 6 



years. §727(a)(9)




8. Court approved waiver of discharge §727(a)(10) 




9. Reasonable cause to believe that debtor committed certain 



specified felonies or fraud. §727(a)(12) 

5. Non-Dischargeable Debts


a. Despite granting a discharge, certain debts may still be excepted from discharge 
and survive bankruptcy


b. Two categories of non-dischargeable debts §523 



1. Debtor’s conduct




a. These debts require commencement of an adversary proceeding





i. Must file a complaint for the non-dischargeability of the 




claim




b. B/c bankruptcy is an equitable proceeding, those who act 



inequitably will be precluded from discharge 



2. Status of the debtor




a. Adversary proceeding is not required


c. Debtor’s Status



1. Unscheduled Debts §523(a)(3): debt survives bankruptcy where the 


debtor fails to schedule debt and the creditor doesn’t find out about the 


bankruptcy in time to either:




a. Timely file a claim, unless creditor had actual knowledge in time 


to file; 
OR




b. If the debt is a type non-dischargeable under §523(a)(2)(4)(6), in 


time to request a determination of dischargeability, unless creditor 



had actual knowledge in time to file




c. Exception: No Asset Case





a. No proof of claim necessary





b. No asset case FRBP 2002e: where the debtor only has 




exempt assets and there is nothing left to pay creditors 





In re Madaj: child takes loan from parents and files for 




Chap 7 and doesn’t tell parents or schedule the debt.  The 




foster son is granted a full discharge because he has no 




assets.  The foster son then asks to reopen his schedule to 




include the parent’s debt.  The Court 
holds that in a no 




asset case, the creditor will be notified by the trustee that 




there is a no asset case and thus there is no need to file a 




proof of claim.  Thus there is no deadline for filing proof of 



claim because there is nothing to collect



2. Domestic Support Obligations and Marital Dissolution Debts




a. Defined in 101(14A)




b. Consistent with long standing policy that dependent spouses and 


children should not be deprived of support by virtue of the 




discharge of the obligated spouse.




c. Includes other debts incurred in connection with a divorce or 



separation. §523(a)(15).


d. Debtor’s Conduct



1. Debts for willful or malicious injury to a person or property §523(a)(6) 




a. Applies to acts intended to cause harm ( intentional acts are 



NOT sufficient  





Kawaauhau v. Geiger: Med mal suit against doctor who 




gave a 
penicillin pill instead of a shot.  He gets a 355k 




damage award against him, and he files bankruptcy.  The 




Court holds that in order for the debt to be non-





dischargeable, the doctor must have intended to cause harm 



by the pill, not just have intended to give the pill.




b. High standard



2. Educational Loans §523(a)(8). (status or conduct?)




a. Excepted from discharge 




c. Exception: Hardship ( Extremely difficult to prove





1. Brunner test – Debtor must prove:






a. Debtor cannot maintain, based on current income 





and expenses a minimal standard of living for the 





debtor and dependents if forced to pay the loan






b. Debtor’s inability to maintain a minimal standard 




of living is likely to persist for a significant portion 





of the repayment period of the loan; and 






c. Debtor made good faith efforts to repay the loan.




2. In re Tirch: debtor has 84k in educational degrees. 




Interest at 568$ and had various counseling positions from 




27k-28k.  She got sick and stopped working and went on 




disability.  Filed for bankruptcy.  Court said she failed 




Brunner test b/c she did not make a good faith effort to 




repay her loans b/c she only paid 4k on them over 20 yrs.



3. Fraudulently Incurred Debts: 3 part Test §523(a)(2)




1. Debts for money, property, services or an 
extension, renewal or 



refinancing of credit to the extent obtained by false pretenses, a 



false representation, or actual fraud, other than a statement 




respecting the debtor’s or an insider’s financial condition;




2.  Creditor Reliance




3.  Creditor Justifiably relied on the representation: 





a. Test: so long as the falsity of the 
representation is not 




obvious to someone of the creditor’s knowledge and 




intelligence, even though an investigation would have 




disclosed the falsehood. 





b. Exception: Liar’s Loan: 






1. liar loans are given solely based on the collateral 





and not whether the debtor could pay. 






2. where the creditor fails to undertake an 






independent investigation on a liar’s loan, the debt 





is dischargeable






In re Hill: April 06 Hills take out 200k loan w/ a 





146k income.  In October 06, 50k increase on the 





loan w/ a 195k income.  Then there was a 






foreclosure and Hills bankruptcy.  Hills actually 





made only around 60k a year and would not have 





qualified for the loan.  Is this fraud so that the claim 




should be non-dischargeable?







a. Misrepresentation: yes, their salary







b. Did the creditors rely on the 







misrepresentation: no b/c loan would have 






been given anways based on collateral.







c. Did the creditors justifiably rely on the 






misrepresentation:







Holding: no reliance and the debt was 






dischargeable even though the debtor clearly 





misrepresented their income




4. Credit Cards





a. Majority: 






1. were debts incurred fraudulenty:







a. objective factors define intent






2. was there reliance:







a.  each swipe of your credit card is a 






representation to the credit company  that 






you intend to pay 






1. Length of time between charges and bankruptcy 





filing: less time = more suspicious






2. Whether attorney consulted for bankruptcy 





before charges were made






3. The number of charges made: the more the worse






4. The amount of the charges: 






5. The financial condition of the debtor at the time 





of the charges: the worse the more suspicious






6. Whether charges were above the credit limit: no






evidence of that here, but poor indication generally






7. Whether debtor made multiple charges on the 





same day






8. Whether or not the debtor was employed






9. The debtors prospect for employment






10. The financial sophistication of the debtor






11. Whether there was a sudden change in the 





debtors buying habits






12. Whether the purchases made were luxuries or 





necessities 






Hashemi: Debtor charges 60k on vacation in France 




w/ his family on Amex.  Then files for bankruptcy 





in Chap 7, and debtor lists Amex as a debt (claim) 





and Amex files a complaint for fraud (must file a 





complaint to claim fraud) to make it non 






dischargeable.  Debtor also had 300k in debt before 





leaving for Europe, little income, and a failing 





condo investment.





b. Minority: credit card issuer must make adequate inquiry 




into financial position and absent inquiry, they cannot 




justifiably rely on intent to repay





c. 523(a)(2)(C): Congress response to the minority 





position 






1. If debtor runs up a creditor for more than $550 





incurred on or within 90 days of filing for 






bankruptcy for luxury goods or services its non 





dischargeable







i. Court usually allows discharge for 







necessities






2. Cash advances of $825 on or within 70 days are 





non-dischargeable 



4. Any debt for money, property, services, or an extension, renewal, or 


refinancing of credit, to the extent obtained by use of a statement in 


writing §523(a)(2)(B)




(i) That is materially false;




(ii) Respecting the debtor’s or an insider’s financial 
condition;




(iii) On which the creditor to whom the debtor is liable for such 



money, property, services, or credit reasonably relied; and




(iv) That the debtor caused to be made or published with 




intent to deceive; or




1. If you are representing the debtor, you want to get all of the 



bank files on the loan to know what the credit committee who 



approved the loan really looked at in granting the loan




2. if the debtor is being attacked for giving a false financial 




statement 





a. Look to see if debtor was dishonest, and if they were 




dishonest





b. See what the documents the banks really relied on




d. §523d: if creditor requests a determination of non-




dischargeability of CONSUMER debt an the debt is discharged, 



the court can award costs and attorneys fees where the creditors 



“position was not substantially justified”





i. This section does not apply to business debts



4. Penalties and Fines Arising out of Fraud, Wilful or Malicious Conduct




a. Debt that is not compensation for actual loss suffered by the 



holder of the claim




b. Punitive claims along w/ actual damage claims arising from 



fraud and willful and malicious conduct are non-dischargeable





1. Rationale: they are part of the action that gave rise to the 




non-dischargeable claim 




c. creditors w/ non-dischargeable claims must compete for 




payment out of the debtor’s future earnings and after acquired 



property w/ penalities and fines





1. B/c punitive damage claims or a claim for  ‘fine penalty 




or forfeiture” are subordinated, non-dischargeability is the 




only way these get paid




d. Applies to settlements arising out of fraudulent, willful or 



malicious conduct 



5. Restitution Damages for Crimes




a. Non dischargeable, part of the punishment against D is to pay V



6. Priority Tax Claims




a. Only priority tax claims are non dischargeable




b. Income Taxes are not priority taxes under 507(a)(8), but are
 


dischargeable, if:





1. Due more than 3 years before the bankruptcy; 






a. If income taxes is for a year less than 3 years 





before bankruptcy, they are not dischargeable 






b. Malpractice can arise if you are close to the three 





year date, b/c you want to make sure you wait 





enough time to file b/c you don’t want to have a 





non-dischargeability problem





2. Debtor filed timely returns; AND





3. No fraud committed




c. Payroll Tax: always non dischargeable subject to SOL





1. Definition: portion of the income taxes the employer 




takes from the employees check and lots of businesses will 




take the money out of the check and use it for cashflow 




purposes





2. Penalties on unpaid payroll taxes are also non 





dischargeable 

AUTOMATIC STAY 

1. Automatic Stay: filing of a petition in bankruptcy operates as an injunction against a variety of acts affecting the debtor, POE or property held by the estate


a. only for the benefit of the debtor in Chaps 7 & 11 


b. broad provision



(1) the commencement or continuation, including the issuance or 



employment of process, of a judicial, administrative, or other action or 


proceeding against the debtor that was or could have been commenced 


before the commencement of the case under this title, or to recover a claim 

against the debtor that arose before the commencement of the case under 


this title;



(2) the enforcement, against the debtor or against property of the estate, of 


a judgment obtained before the commencement of the case under this title;



(3) any act to obtain possession of property of the estate or of property 


from the estate or to exercise control over property of the estate;



(4) any act to create, perfect, or enforce any lien against property of the 


estate;




a. if you grant a security interest in loan documents but fail to 



perfect, once bankruptcy is filed you cannot then perfect



(5) any act to create, perfect, or enforce against property of the debtor any 


lien to the extent that such lien secures a claim that arose before the 


commencement of the case under this title;



(6) any act to collect, assess, or recover a claim against the debtor that 


arose before the commencement of the case under this title;




a. asses= tax (but there is a big exception to this)



(7) the setoff of any debt owing to the debtor that arose before the 



commencement of the case under this title against any claim against the 


debtor; and




a. if the debtor borrowed money from the bank, and debtor has a 



bank account, the bank cannot setoff the debt with the bank 



account once the bankruptcy is filed



(8) the commencement or continuation of a proceeding before the United 


States Tax Court concerning a corporate debtor’s tax liability for a taxable 


period the bankruptcy court may determine or concerning the tax liability 


of a debtor who is an individual for a taxable period ending before the date 

of the order for relief under this title.




a. Even tax court is stayed from proceeding once its filed


c. EXCEPTIONS: §362(b)



1. state criminal proceedings



2. actions to establish paternity, domestic support obligations, child 


custody or visitation, dissolution of a marriage, or domestic violence




EXCEPTION: where a divorce proceeding seeks to determine the 



division of property that is property of the estate





a. this is a §302 strategy b/c joint filing creates POE



3. administrative proceedings to determine tax liability




a. e.g. audits, notices of deficiency 




b. this is the “big exception” referred to above



4. non-residential landlords can seek possession of the premises if the 


lease terminated pre-petition as if the bankruptcy did not occur 



§362(b)(10)



5. residential landlords can proceed with an eviction if they obtained the 


eviction jmt before bankruptcy §362(b)(22)


d. §105 gives the bankruptcy court the power to issue any order, process or jmt 
that is necessary or appropriate to out the provisions of the Code



1. this can be invoked as a separate basis for obtaining injunctive relief 


from creditors



2. this is a way for 3rd parties to obtain injunctive relief since the automatic 

stay is only for debtors



3. must be pursued like a normal injunctive order outside of bankruptcy

2. Termination of the Automatic Stay


a. real and personal property: automatic stay is lifted when the property ceases to 
be POE


b. stay ceases to exist on the earliest of the following:



1. case is closed



2. time the case is dismissed



3. time the discharge is entered


c. Limitations on the automatic stay



1. §362(c)(3): where the debtor filed a petition within a year of the instant 


petition the automatic stay only lasts for 30 days




a. EXCEPTION: the debtor files a motion stating that the case was 



filed in good faith 




b. BUT if there was more than one case filed in the previous year 



of the current petition, the case is presumptively filed not in good 



faith





1. debtor can rebut this presumption with a showing of 




good faith



2. §362(c)(4): where two or more previous bankruptcies have been filed




a. no automatic stay




b. party can move for implementation of the automatic stay if the 



moving party can show that the case filed in good faith

3. Violation of the Automatic Stay



a. actions in violation of the automatic stay are void, not voidable



1. void: there is no remedy for a violation, it’s a nullity



2. voidable: the action is remediable



In re Soares: debtor fell behind, and secured creditor started to foreclose 


in court. Before state court entered foreclosure jmt, debtor filed for 


bankruptcy.  After bankruptcy, state court judge signed the foreclosure and 

ordered it.  The bank goes through with the foreclsoure.  The creditor 


knew about the bankruptcy but continues w/ the foreclosure.  The creditor 


was asking the bankruptcy court to retroactively lift the stay so that the 


foreclosure is valid.  Bankruptcy court granted the retroactive stay.  


Circuit court reverses.




Holding:  The state court judge had discretion to decide whether to 



sign the foreclosure.  As such, the act was not merely ministerial, it 


was a situation where judicial discretion was involved.  Thus the 



automatic stay will not be lifted retroactively. 


b. §362(k): an individual inured by any willful violation of a stay shall recover 
actual damages, including costs and attorneys’ fees, and punitive damages where 
appropriate. 



1. natural persons not legal entities 


c. 362(d) allows bankruptcy court to lift the automatic stay retroactively 

4. Secured claims in bankruptcy


a. if a judicial foreclsoure occurs before bankruptcy, the debtor has a right to 
redeem



1. creditor has to sit on the property for a year and give the debtor 



an opportunity to pay the sale price



2. if the debtor comes up with everything owed under the jmt (house, 


interest, attorneys fees), he can get the property back


b. §362a: deals only with affirmative acts by the creditors, and redemption is an 
act of the debtor, thus the redemption period cannot be indefinitely stayed



1. B/c stay is geared at acts of creditors and not failures to act by debtors, 


the redemption period will not be halted by debtor filing in bankruptcy



2. To hold that §362(a) operates as an automatic stay of the running of 


the statutory period of redemption would be to enlarge property rights 


created by state law



3. §105(a) cannot be used to override the express langugge of the Code



and this section usually applies where there is some wrongdoing which is 


not the case here


c. Extension of the redemption period is permitted under §108(b) 



1. this section applies to the extension of periods under contracts of 


statutes 




a. only Chaps 12 and 13



2. Debtors right to redeem can be extended to the end of the redemption 


period or 60 days after the order for relief, whichever is later.



Johnson v. First Nat’l: Johnson owned Oak Farms. Oak Farms had 



a first mortgage on parcels of real estate to secure a $300,000 



promissory note in favor of First National and a second mortgage 



to First National on the same property to secure nineteen additional 


promissory notes totaling approximately $650,000. Each mortgage 



contained a clause allowing First National to sell the mortgaged 



property at public auction in the event of default.  Johnson’s 



default in September of 1980 and First National commenced 



foreclosure proceedings. A sheriff's auction was held on October 



31, 1980, in conformity with the requirements of Minnesota 



statutes. At that auction First National purchased the mortgaged 



property for the sum of $566,355.34.  Minn.Stat. Sec. 580.23(2) 



provides that a mortgagor shall have twelve months following the 



sale of real estate within which to redeem the property by paying 



the sale price plus interest from the date of the sale.  In this 




instance that redemption period would have expired on or about 



October 31, 1981. Approximately three weeks prior to the 




expiration date, without having redeemed the property, the debtors 



filed a joint petition for reorganization under Chapter 11 of the 



Bankruptcy Code (the "Code"), and an adversary complaint 



alleging, in part, that they had substantial equity in the mortgaged 



property and were entitled to an order staying the expiration of the 



redemption period.

5. Relief from the stay:


a. Grounds for relief



1. For cause




a. lack of adequate protection §361 





1. 361(1): provide periodic cash payments: courts will 




sometimes order the debtor to make interest payments 




under the loan to protect the creditor 






a. creditor getting payments isn’t worse off by the 





implementation of the stay if they are getting these 





payments





2. 361(2): replacement or additional lien: if the debtor has 




some unencumbered property, debtor could offer the 




mortgage holder a lien on the other property






a. if not real property collateral, debtor can provide 





for replacement lien in new accounts and inventory 





generated after bankruptcy





3. 361(3): granting such other relief as will result in the 




realization by such entity of the indubitable equivalent of 




such entity’s interest in such property.






Indutibule equivalent: how is this defined




b. Lack of insurance





1. To the extent that creditors have a lien on real property, 




they are not protected from disasters if there is no insurance




c. Debtor fails to maintain and repair property (common in apt 



complexes or commercial prop)




d. Proceedings that are not related to POE or its distribution





In Re Holtkamp: there was a personal injury claim against 




debtor and he files for bankruptcy before the trial.  Court 




found cause to terminate the stay, because:






1. Jmt wouldn’t effect bankruptcy case: because 





action trial is not related to POE or its distribution







a. its not a claim against property of estate






2. If the jmt is given, the jmt creditor would not be 





able to enforce against POE, it will be sought from 





insurance proceeds




e.  Expertise of the bankruptcy court not implicated





Ex: Substance of the underlying litigation is a state tort 




claim 




f. bad faith filing of the bankruptcy petition





1. Sometimes invoked in a two party dispute where debtor 




files bankruptcy as a means to stay litigation 



2. §362(d)(2):




a.  lack of equity in the property, AND




b. the property is not necessary to an effective reorganization 




c. burden of proof §362(g): party requesting the relief has burden 



of proof on the issue of debtors equity



3. 362d3: single asset real estate





a. definition: 101(51B): The term “single asset real estate” means 



real property constituting a single property or project, other than 



residential real property with fewer than 4 residential units, which 



generates substantially all of the gross income of a debtor who is 



not a family farmer and on which no substantial business is being 



conducted by a debtor other than the business of operating the real 



property and activities incidental.





Ex: If you have an office building and a sandwich shop in 




the building, is the shop incidental or part of the real estate?





Is a hotel a single asset real estate? What about the 





commerce in the hotel?




b. a stay of an act against single asset real estate by a creditor 



whose claim is secured by an interest in such real estate, unless:





(A) the debtor has filed a plan of reorganization that has a 




reasonable possibility of being confirmed within a 





reasonable time; or






1. this must be done no later than 90 days after the 





order for relief or the court extends the period 





because the debtor makes a timely motion





(B) the debtor has commenced monthly payments to the 




creditor 






1. payments can come from rents




c. bc congress removed the cap on single asset real estate, these 



cases go fast because of the time requirements 



4. §362(d)(4): In Rem Proceeding 




a. if the court finds the debtor engaged in a scheme to hinder, 



defraud or delay creditors involving the transfer of ownership of 



the property or factionalized interest (multiple filings ont he same 



property), the court can order a record in the county records for 



two years and this order is effective to except the stay




b. §362(d) gets you the order, and the effect of the order is 




implemented by §362(b)(20) as an exception to the automatic stay 




c. in rem order = order effecting the property 


b. Grounds for relief do NOT exist: 



1. Equity cushion: Debtors’ attorneys often argue that adequate protection 


exists by pointing to a so-called “equity cushions.” 




a. An equity cushion exists when the debtor has sufficient equity in 


the collateral 
to protect against its depreciation and the accrual of 



interest and charges




b. This means the existence of junior liens, where the creditor has 



some equity, is not a basis for seeking relief from the stay





1. If you are the second of 3, you have a cushion






a. You can accrue interest, (fill in)





2. If you are 3 of 3, the automatic stay doesn’t protect and 




the court may buy that they are not adequately protected 




In Re Mellor: if the equity cushion is 20% its sufficient to 




constitute an equity cushion.  If the cushion is 10% more than the 



lien, that is sufficient.

6. Procedure for obtaining relief from the stay


a. In CA central district: must use standardized forms 


b. §362(e): file the motion



1. court must rule on the motion w/in 30 days




a. if it doesn’t act w/in 30 days the relief from stay is granted



2. the court can set it down for a final hearing in 60 days if they believe 


the party opposing will prevail




a. sometimes debtor and creditor will come to agreements and 



avoid the filing for relief 




b. §362(e) comes in when an agreement isn’t reached

7. Pre-petition waiver of the automatic stay 


a. Jx split



1. Enforceable




a. arose during the first major real estate recession in the 1980s




b. policy of encouraging debtors and creditors to work out their 



problems and will not penalize the creditor for trying to work it out



2. Not Enforceable




a. right is too fundamental under bankruptcy 




b. akin to the importance of discharge b/c fundamental right



3.  Factor in determining relief “for cause”




a. probative not dispositive 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES

1. except as provided, a trustee or debtor in possession subject to court approval may assume or reject any executory contract or unexpired lease of the debtor §365


a. § 365 addresses the question of what happens to an agreement in the event the 
debtor files a bankruptcy case.



1. Chap 7: unlikely that the trustee would proceed with the contract.



2. Chap 11: depends on whether the contract is advantageous to the debtor. 



HYPOS




1. On 2/1 Seller and Buyer agreed to sale of goods @$20 a unit 



with delivery and payment to be made on 4/1.  On 3/1 buyer files 



Chap 11.  Because goods can be purchased from another supplier 



for $15 a unit, Buyer, as DIP, seeks to reject the contract.




2:  Under the same contract, Seller rather than Buyer files Chap 11.  


Seller can sell goods to others at $25 a unit. Seller as DIP seeks to 



reject the contract.


c. Code is silent on the standard for decision to assume or reject



1. Generally business judgment rule

d. Term “Executory Contract” Not Defined in Code.



1. Minority: K confers a benefit to the estate



2. Majority/Countryman: the obligation of both parties to the contract are 


so far unperformed that the failure of either to complete performance 


would constitute a material breach 




a. Outstanding payment is not sufficient for material breach





HYPO 1: Seller and Buyer agree to a sale of goods with 




payment to be made six months after delivery of the goods.  



After Seller delivers the goods but before payment is due, 




either Seller or Buyer files in Chap 11.






•Seller as Debtor: not an executory K because eth 





seller delivered goods and all that is due payment 





thus there is no performance left and nothing to 





materially breach.  Buyer has an asset claim on the 





seller






•Buyer as Debtor: buyer already received the goods, 




leaving only payment which is not material breach.





HYPO 2: On Feb. 1, Seller and Buyer agreed to sale of 




goods with delivery to be made on April 1.  Buyer paid 




Seller the price of the goods at the time the agreement was 




signed as required by the agreement.  On March 1, before 




the time for Seller’s performance, either Buyer or Seller 




filed a petition under Chap 11.






•Seller as Debtor: Seller still has to deliver the 





goods, and failure to do so is a material breach. 





The K can be assumed or rejected






•Buyer as Debtor: Buyer performed by paying and 





there is no material performance remaining. 




b. Option Contracts: not executory Ks 





1. buying and selling the options constitutes the material 




obligations under the K.  Not exercising the rights.





HYPO: Seller gives buyer an option to buy for 200k w/in 6 




months.  Buyer paid 5k for the option.  Property values 




went up, and buyer filed for Chap 11.  




c. Intellectual Property Licenses





1. These are executory Ks, b/c the property rights are what 




are bargained for






Lubrizol: Debtor entered into a contract that granted 




appellee the nonexclusive license to utilize a certain 




metal coating process technology owned by debtor. 





In return for the license, appellee was to pay debtor 





certain royalties. Debtor then filed for Chapter 11 





bankruptcy. In its reorganization plan debtor sought 





to reject the contract that it had entered into with 





appellee. The bankruptcy court allowed the 






rejection.  The court held that the bankruptcy court 





was correct and debtor could properly reject the 





contract because it was executory on both sides and 





advantageous to debtor.







a. §365(n) passed in response to Lubrizol





3. 365n: if the trustee rejects an executory K under which 




the debtor is a licensor of a right to intellectual property, 




the licensee under such a K may elect to:






A. Treat such K as terminated: licensee would file 





a proof of claim for damages and that is the end of 





the K






B. Retain its rights, including a right to enforce any 





exclusivity provision or supplemenatary agreement 







1. Can keep rights for the remaining term of 






the license and for any extension applicable 






under non-bankruptcy law






C. If the trustee retains their rights under the 
K: 







1. The trustee shall allow the licensee to 






exercise their rights







2. The licensee must make all royalty 






payments due under the K for the term and 






any extension period







3. The licensee is deemed to have waived 






any rights to setoff or any administrative 






claim arising from the performance of the K







4. Upon the licensee’s written request, the 






trustee shall provide the licensee w/ any 






intellectual property requested that is due to 






the licensee in the K and held by the trustee







5. Trustee shall not interfere w/ the rights of 






the licensee as provided in the K regarding 






the intellectual property or the right to 






obtain it





4. 365n ensures that the non-debtor licensee will have the 




full benefit of the bargain in terms of access to the license


e. Unexpired Leases §365



1. Not defined yet




a. any person w/ an interest in an unexpired personal property lease 


can request that court adequately protect that interest





1. this is to the exclusion of any other relief, including a 




grant of relief from the automatic stay

 

3. true lease: subject to 365(d)(5) and 363(e)



4. Financing lease: treated like a security interest


f. Timing for Assumption/Rejection of Executory Ks



1. Chap 7: Trustee has 60 days to reject/assume, if nothing is done K is 


automatically rejected §365(d)(1)




a. No separate motion needs to be filed, if nothing is done w/in 60 



days its automatic rejection



2. Chaps 11, 12 and 13: DIP or trustee may assume or reject an executory 


contract at any time before the confirmation of a plan but the court, on 


request of a party to such contract, may order the DIP or trustee to 



determine within a specified time whether to assume or reject such 



contract. §365(d)(2). 




a. No deadline for assuming or rejection an executory K





1. Absent a request to fix the deadline, the trustee usually 




has up until the confirmation of the plan to decide




b. Court can order assumption/rejection w/in a particular time 



frame




c. Non-debtor parties to the K can ask the court to fix a deadline on 


the motion




d. Once the K is assumed it becomes an administrative expense for 


the entirety of the claim, so trustees will often delay as long as 



possible

2. Assumption §365(a): If the trustee decides to have the bankruptcy estate perform the 

K or Unexpired Lease then the contract must be assumed.  


a. Assumption requires court approval. 


b. The contractual obligations become administrative expenses.  


c. Breach or rejection after assumption: 



1. the entire claim for breach 
will be treated as an administrative expense.   



2. Date of breach is the time of post assumption rejection



3. No limitation on damages


d. if a an executory K or unexpired lease was assumed and the case has been 
converted, breach or rejection of such K or lease occurs:



1. At the time of breach/rejection if the case has not been converted under 


at the time of rejection, OR



2. If at the time of breach/rejection the case has been converted





a. breach occurs immediately before the date of conversion if the K 


or lease was assumed before the conversion




b. breach occurs at the time of rejection if the K or lease was 



assumed after the conversion,




Ex: Case filed under Chap 11.  Executory K is assumed, and then 



rejected.  Under §365(g)(2) the breach of K damages become an 



administrative expense.  However, the case is converted to Chap 7, 


and the breach of K damages are now dealt w/ as an administrative 


expense under this chapter.


e. Requirements for Assumption



1. Debtor must §365(b)(1)(A):




a. Cure pre-assumption defaults under the executory K or provide 



adequate assurance that the trustee or DIP will promptly cure such 



default



b. Exception: a non-monetary default in an executory contract 



that is not capable of cure is not assumable 



2. Compensate or provide adequate assurance that the trustee or DIP will 


promptly compensate the other party to the K for any actual pecuniary 


loss resulting from such default §365(b)(1)(B)



3. Debtor must provide adequate assurance of future performance under 


the K §365(b)(1)(C). 




a. This is proven by reorganization plan and income forecasts that 



will show if the debtor can operate at a profit so that it has the 



cash-flow to make the payments under the K



EXCEPTION: §365(b)(2)(D): debtor does not have to cure any penalty 


rate or penalty provision relating to a default arising from any failure by 


the debtor to perform non-monetary obligations under the executory K




Ex: Lease provides that a commercial lessee cannot remain dark 



for more than two days.  The lessee remains dark for a week.  This 



is not cure-able, thus any penalty provision related to this failure to 


perform is non-curable 


f. Limitations to Assumption



Exam Hint: if we see an employment K or licensing K, this section is 


probably implicated



1. An executory contract may not be assumed if §365(c)(1)(A):




a. Applicable law excuses a party, other than the debtor, to such 



contract or lease from accepting performance from or rendering 



performance to an entity other than the debtor or debtor in 



possession, whether or not such contract or lease prohibits or 



restricts the assignment of rights or delegation of duties; AND 





1. Where an agreement precludes assignment w/o the 




consent of the non-debtor party, the agreement maybe not 




assumable 




b. Such party does not consent to such assumption or assignment. 



2. Two Tests for Assumption under 365(c)(1)(A): Jx Split




a. Actual Test: bars assumption only where there will be actual 



assignment of the K to another





1. only where the DIP or trustee contemplate ACTUAL 




assignment of the K to a party whom the non-debtor does 




not have to render performance under applicable non-




bankruptcy law, the K is not assumable




b. Hypothetical test: the K is not assumable if, regardless of the 



intention of the trustee/DIP, the non-debtor does not have to accept 


performance from anyone other than the debtor or debtor in 



possession under applicable non-bankruptcy law 






HYPO: personal service Ks.  Under non-bankruptcy law, a 




non-debtor employee cannot be forced to work for a 




company he does not want to.  Thus if the company wants 




to assume the K over the objection of the non-debtor, it 




cannot.





In re Catapult Entertainment, Inc.: non-exclusive patent 




license under federal law, and federal law prohibits the 




non-assignability of patents.  Issue is whether these licenses 



could be assumed in spite of federal law.  The Court holds, 




under the hypothetical test that the licenses could not be 




assumed because under federal law (applicable non-





bankruptcy law) patents were not assignable w/o the 




consent of the licensor.


3. K to make a loan, extend other debt financing or financial 



accommodations to or for the benefit of the debtor or to issue a security of 


the debtor. §365(c)(2).




a. Rationale: risks have changed materially once the debtor files 



for bankruptcy because the risk to the lender has changed

3. Rejection of Executory Ks §365(a): If the trustee decides not to perform under the contract 


a. Not defined in the Code, best understood as the opposite of assumption


b. breached measured immediately before the petition date, creating a pre-
petition claim under §502


c. treats rejection as a breach of the debtor’s K b/c rejection means that the 
debtor’s obligations under the contract will not be performed. §365(g)



e.g. if the debtor, in the example, rejects a K with the manufacturer it 


means the debtor will not perform his obligations such as payment for the 


equipment.  The manufacturer would have a pre-petition damage claim. 


§§365(g) and 502(g)  


d. Trustee or debtor in possession must file a motion to reject



1. rejection requires court approval



2. Where the benefit of rejection is small compared to the harm the non-


debtor party will incur from rejection, the court may not approve rejection 


e. Trustee or debtor in possession must exercise their business judgment



1. Court usually doesn’t second guess

4. Rejection of Unexpired Leases


a. Rejection by Debtor as Lessor §365(h)- Real Property Leases Only



1. Non-debtor tenant has the option if the debtor-lessor rejects the lease




a. §365(h)(1)(A)(i): Non- debtor can elect to treat the lease as 



terminated, creating damage claim under §§365(g) and 502(g); or





1. Damages for breach of lease determined by state law




b. §365(h)(1)(A)(ii): If lease has commenced then debtor can retain 


rights under the lease including any renewal or extension





1. Tenant can remain in possession through the duration of 




the lease term and exercise any options for extension






a. If the tenant treats the lease as continuing, then 





the tenant has to observe its payment obligations 





under the lease (rent, insurance, tax)






b. Non debtor tenant can offset post-rejection 





damages against rent







1. this is to the exclusion of other remedies 




c. Purchasers of timeshares or under land sale contracts afforded 



similar protection. §§365(h)(2) and 365(i).





1. if timeshare company files bankruptcy, you can pay to 




keep your squatters rights




d. 365(h) only applies where the trustee or DIP actually rejects





1. non-debtor remedy to seek adequate protection under 




§363(e)





Precision Industries: Qualitech induced Precision to enter 




into a long-term supply relationship.  As part of that 




relationship Precision built a supply warehouse on property 



leased from Qualitech.  Precision paid $1 per year rent for 




property and at the end of the then year term, the property 




and all improvements would refer to Qualitech for $1.  The 




lease was never recorded.  After filing for Chapter 11 relief, 



Qualitech sold substantially all of its assets at a bankruptcy 




auction.  The prevailing bidder was an entity controlled by 




Qualitech’s senior and the sale “free and clear of all liens, 




claims encumbrances and interests” was approved by the 




bankruptcy court pursuant to §363(f). The bankruptcy court 



which found that its sale order had effectively extinguished 




Precision’s possessory interest.   Precision appealed and the 



District Court reversed holding that the specific terms of 




Section 365(h) governing post-rejection rights of lessees 




trumped the general language of §365(f) authorizing sales 




“free and clear.”





Holding:






363(e): adequate protection can be requested by the 





non-debtor lessee and the court grants this on 





request






365(h) did not apply: debtor did not actually reject 





the lease, they sold the lease






b. Rejection by Debtor/Lessee



1. if the lease has not been assumed, breach occurs due to rejection at the 


time of the order for relief  §§365(g) and 502(g)




a. 502(g) and 365(g) must be read together




b. Damage claim limited by §502(b)(6) cap on landlord damages





1. §502(b)(6): landlord damage claim may not exceed:






(A) The rent reserved by such lease, without 





acceleration, for the greater of one year, or 15 





percent, not to exceed three years, of the remaining 





term of such lease, following the earlier of—







(i) The date of the filing of the petition; and







(ii) The date on which such lessor 







repossessed, or the lessee surrendered, the 






leased property; plus






(B) Any unpaid rent due under such lease, without 





acceleration, on the earlier of such dates;


c. Liability Pending Rejection or Assumption( rights of the lessor against the 
bankruptcy estate before the lease is rejected or assumed



1. Ipso facto clauses are not enforceable in bankruptcy §365(e)




a. Definition: clauses terminating an executory contract based upon 


insolvency, financial condition, commencement of a bankruptcy or 


the appointment of a trustee under title 11 or a custodian before 



hand. §§365(b)(2) and 365(e)(1) 



2. Debtor/Tenant required to timely perform its obligations under the lease 

§365(d)(3)




a. this creates an administrative expense w/o conferring a benefit 



as required by Jartran




b. EXCEPTION: for cause shown, the court may delay 




performance for up to 60 days from the order for relief





1. HOWEVER; performance must occur on the 60th day




c. this provision does not apply to personal property leases



3. Personal Property Leases §365(d)(5)




a. Debtor/lessee under a persona property lease must make timely 



rental payments as required under the lease which come due 60 



days or more after the order for relief




b. EXCEPTION 1: if equities require, the amount or timing can be 



altered




c. EXCEPTION 2: personal property leased to an individual 



primarily for personal, family, or household purposes




d. Adequate protection of unexpired personal property leases can 



be granted by the court on request of a person w/ an interest in the 



personal property





HOWEVER: this is to the exclusive to other remedies such 




as the relief from stay 

5. Timing for Assumption or Rejection of Unexpired Leases


a. Date of Rejection (e.g. date of breach)



1. Majority: when the court rules on the motion



2. Minority: time the motion was filed




a. This rare holding giving retroactive effect to rejection requires a 



showing that there would be a huge damage claim by delaying and 



that the debtor/lessee was attempting to mitigate


b. Real Property Leases



1. Chapter 7 




a. Residential real property leases deemed rejected §365(d)(1)





1. Default is automatic rejection if trustee does nothing 




w/in 60 days from the order for relief 





2. This is the exception for needing to make a motion to 




reject 





3. court may extend the deadline for cause




b. Non-Residential real property leases are deemed rejected unless 


the trustee assumes or rejects such lease within 120 days from the 



order for relief. §365(d)(4)





1. The court may extend that period, on a motion made 




prior to the expiration of the first 120 day period, for up to 




90 days.





2.  No further extensions unless landlord consents.



2. Chapters, 9, 11, 12 and 13




a.  Residential real property leases may be assumed or rejected up 



to the time of plan confirmation §365(d)(2)





1. Anytime prior to confirmation of the plan unless a party 




in interest makes a request to the court to fix an earlier time




b. Non-residential the earlier of 120 days or date of entry of a plan 


confirmation order. §365(d)(4)





1. Bulk of chap 11





2. Debtor has 120 days from order of relief to assume or 




reject non-residential real property leases





3. Bad news is that the court has discretion to extend 




further for only an additional 90 days






a. Thus the extension period after order of relief is 





only 210 days






b. This can be done if the landlord needs the money, 




but if the burden is on the trustee if the landlord 





doesn’t consent b/c the trustee must then assume 


c. Expiration of the Unexpired Lease by its Own Terms



1. Automatic stay does not apply where a landlord seeks to evict a DIP 


where a lease has expired of its own terms




HYPO: 5 year lease of nonresidential real property expiring on 



July 1, 2010.  Lessee is not entitled to renew.  A month before the 



expiration date, the LL informed the lessee that the LL had found 



another tenant and that the lessee was required to quit the premises 



on the expiration date.  On June 15, 2010, while still in possession, 


lessee filed Chap 11.  On July1, 2010, the lessee refused to quit the 


premises.  Under §362(b)(10), the automatic stay does not apply


d. Termination Before Expiration of an Unexpired Lease



1. DIP cannot assume a lease if, before the lessee filed in bankruptcy, the 


lease terminated under state law




HYPO: 5-year retail lease restricting the use of the premises to sale 


of retail merchandise.  W/o the landlord’s consent, the lessee 



converted its store into a restaurant.  Under the lease, the violation 



for the use clause justifies termination of the lease.  The Landlord 



does terminate the lease and the lessee files in Chap 11.  The DIP 



cannot assume.


e. Assignment Prohibited by Use Clause



1. limits the use for which the lease premises can be use



2. Shopping Centers




a. Generally upheld b/c shopping centers are planned mixes of 



stores




b. lots of litigation regarding what constitutes a shopping center: be 


prepared to argue it




c. 365(b)(3): adequate assurance (AA) of future performance of a 



lease of real property in a shopping center includes 





(A) AA of the source of rent and other consideration due 




under such lease, and in the case of an assignment, that the 




financial condition and operating performance of the 




proposed assignee and its guarantors, if any, shall be 




similar to the financial condition and operating 





performance of the debtor and its guarantors, if any, as of 




the time the debtor became the lessee under the lease;





(B) AA that any percentage rent due under such lease will 




not decline substantially;






note: commercial leases often include percentage of 




sales





(C) AA that assumption or assignment of such lease is 




subject to all the provisions thereof, including (but not 




limited to) provisions such as a radius (certain spaces 




cannot be used for certain uses b/c they are within a radius 




of a similar store, e.g. ralphs next door to vons), location, 




use, or exclusivity provision, and will not breach any such 




provision contained in any other lease, financing 





agreement, or master agreement relating to such shopping 




center; and





(D) AA that assumption or assignment of such lease will 




not disrupt any tenant mix or balance in such shopping 




center.


3. Non shopping/stand alone lease: case-by-case assessment 




a. Generally if the assignment gives value to the estate the court 



will uphold it (is this a majority?)




UL Radio Corp: UL radio was a retailer in a building in NY 



containing 170 apartments and a few other stores.  They file for 



bankruptcy an assign to a restaurant in violation of their use clause.  


The landlord objected.  The assignee of the new restaurant 




provided adequate assurance of performance, put money aside for 



future payments, put in sound proofing for apartments and wanted 



to make substantial changes.





Holding: 






1. Court says that the operative effect of the use 





clause where there is no harm to landlord and 





benefit to the estate, is to prevent assignment in 





violation of 365(f)(1), 






2. Where adequate assurance is provided, the 





landlord interest is being protected and the 






assignment won’t be hindered






3. Court says that “to prevent an assignment of an 





unexpired lease by demanding strict enforcement of 




a use clause and thereby contradict clear 






Congressional policy, a landlord or lessor must 





show that actual and substantial detriment would be 





incurred by him if the deviation in use was 






permitted”



4. Lease provisions calling for all proceeds of the assignment to go lessor




a. Generally invalid b/c the estate does not earn the increased value




b. The benefit of the assignment must inure to the estate




In re Standor: Standor goes bankrupt and wants to assign the lease 



of its jewelry store.  Lessor included provision in the lease saying 



that on assignment, he gets 75% of any increase in value in the 



assigned lease.  Was this clause a restriction on assignment under 



§365(f)(1).  The court says that the clause was a restriction on 



assignment in violation of §365(f)(1). This hurts the estate because 


75% goes to landlord and 25% earned goes to estate and they lose 



the increased value and consideration.

6. Assumption and Subsequent Rejection of an Unexpired Lease


a. The subsequent rejection gives rise to an administrative claim for all damages 
under the lease



1. This includes future rent claims



2. 503(b)(7) passed in response to Klein’s holding that he lessor was 


entitled to an unlimited administrative expense claim for future rent




a. 503(b)(7) caps administrative expense claim for future rent at an 



amount equal to the rent for the period of two years following the 



later of:





1. the rejection date; OR





2. the date of actual turnover of the premises 




b. EXCLUDES penalties or damages for “going dark”



3. the future rent balance remaining after the 2 year period in 503(b)(7) 


gives rise to an allowable claim under §506(b)(6)



4. Effect: landlord will retain its cure payment, post-petition 



administrative rent and hold a second-priority administrative claim for up 


to 2 years future rent, and an unsecured capped claim for the balance



In re Klein Sleep Products: Klein sleep leased its store from Nostas.  Klein 

files for Chap 11 and assumed the lease as DIP with the approval of the 


bankruptcy court pursuant to §365.  Klein cured past due rent and 



continued to pay rent through October.  The reorganization failed and the 


petition was converted into a Chap 7, becoming clear that liquidating the 


firm’s assets would not cover even the administrative expenses of the 


estate.  Nostas argued that assumption converted all liability under the 


lease into an administrative expense, warranting first priority repayment.

7. Assignment of Executory K or Unexpired Lease


a. A trustee or DIP may assign an executory contract if: §365(f)(2)



1. The trustee/DIP assumes the contract under §365(b); AND



2. Adequate assurance of future performance by the assignee of such 


contract or lease is provided, whether or not there has been a default in 


such contract or lease. §365(f)(2)(B).


b. 365(c)(1)(A) vs. 365(f)(1)



1. An executory contract or unexpired lease may not be assigned if 



§365(c)(1)(A):




a. Applicable law excuses a party, other than the debtor, to such 



contract or lease from accepting performance from or rendering 



performance to an entity other than the debtor or debtor in 



possession, whether or not such contract or lease prohibits or 



restricts the assignment of rights or delegation of duties; AND 




b. Such party does not consent to such assumption or assignment. 



2. The trustee may 365(f):




a. Assign an executory K notwithstanding a provision the K or in 



applicable law prohibiting the assignment. §365(f)(1); AND





1. allows free assignability once the K is assumed




b. The K can be assigned only after it has been assumed



3. Reconciliation: C controls F: in order to be assignable it must be 


assumable, and once assumed it can be assigned freely




a. §365(f) embodies a special pro-assignment policy to maximize 



assets for the benefit of creditors.




In re Pioneer Ford: 365(c)(1)(A) which prohibited the assignment 



of executory contracts if such assignment violated non-bankruptcy 



law, made the franchise non-assignable because, under Rhode 



Island law, the franchise contract was non-assignable. Thus, the 



district court erred when the statute's applicability was held to 



apply only to personal service contracts.


c. Assignment relieves the trustee and the estate from any liability for any breach 
of such K occurring after assignment §365(k)

5. Obligations of Parties to an Executory K pending decision to Assume/Rejection


a. Parties’ are bound by K awaiting assumption/rejection: parties have to render 
performance and debtor has to pay for the post-petition performance §365d



Whitcomb & Keller: W was a mortgage service and they had a K w/ 


Datalink for services.  W is reorganizing and D is forced to provide 


services during hits period and W was paying Datalink in full.  Data wants 

the court to rule either that paying during reorganization was assumption 


or they want the court to force rejection.  The court holds that there is no 


such thing as de-facto assumption, and unless the court orders that the K 


has been assumed, it has not been assumed.

AVOIDANCE POWER OF THE TRUSTEE

A. PREFERENCES
1. Policy: In bankruptcy generally the value of assets in the estate are less than sufficient to pay creditors in full.


a. Attempt to treat creditors similarly situated in a similar manner: usually results 

in a pro rata distribution to unsecured creditors.


b. A preference, by which a creditor receives a payment or transfer in close 

proximity to bankruptcy, disrupts the distributive scheme 


c. Purpose of §547 is to undue certain pre- bankruptcy transactions which 
frustrate the distribution scheme


d. Service of Process in an a preference case:



1. 28 U.S.C. 1409(b): must sue where the D is located for preferences of 


10k or less




a. this provision makes it impracticable for a trustee or debtor to 



sue for preferences under 10k where the creditor or debtor resides 



in a different district or state

2. Five Elements §547(b)

A. Transfer


a. Transfer Broadly Defined §547(b)(1).



(A) the creation of a lien;



(B) the retention of title as a security interest;



(C) the foreclosure of a debtor’s equity of redemption; or



(D) each mode, direct or indirect, absolute or conditional, voluntary or 


involuntary, of disposing of or parting with:




(i) property; or




(ii) an interest in property.


b. Applies to voluntary and involuntary transfers 



Ex: unsecured creditors may file judgment liens or seek voluntary liens( 


the creation of the lien, if it occurs w/in 90 days of a bankruptcy is a 


transfer that may be avoided regardless of voluntariness


c. Earmarking Doctrine: where third parties, such as a guarantor provide the 
source of payment to the creditor in question. 



1. Bank is owed 100k by debtor.  Shareholder has given bank a guarantee 


on the debtor’s loan.  If the shareholder pays the loan on the debtor’s 


behalf when the debtor is insolvent w/in 90 days of bankruptcy, is this a 


preference?




a. This is not a preference b/c it is just a switching of creditors, and 


the estate has not been depleted by the transferring of the debt from 


the bank to the shareholder.



2. After the bank asks the shareholder/guarantor to pay the debt, the 


shareholder asks the debtor for a lien on property. Is this an avoidable 


preference?




a. The transfer of a NEW security interest that did not exist 
before 



has depleted the POE



3. Debtor owes 3 different creditors each 10k.  Debtor gets a loan 



from the bank for 30k to pay off the loans. 




a. If the money went directly from the bank to the creditors: net 



effect is non-preferential b/c you have substituted one creditor for 



30k w/ three creditors for 10k.




b. If the loan disperses into the debtors account, the courts 




sometimes find this preferential b/c the debtor had access to the 



funds so it appears as the debtor giving preference to these 




creditors with money that he had access to


d. Date of transfer where payment is by check



1. Date the check is honored by the bank




a. This has been held unequivocally for 547(b)(4)




b. Unclear for contemporaneous exchange and subsequent advance 


of new value whether the date of delivery or bank honoring is 



applied 


e. Perfection and Preferences 



1. Definition of Perfection §547(e)(1)




a. Real property: when a bona fide purchaser cannot acquire an 



interest that is superior to the interest of transferee




b. Personal property: creditor cannot acquire a judicial lien 




superior to interest of the transferee



2. Definition of Transfer §547(e)(2)




a. At the time the transfer takes place between the parties if 
the 



transfer is perfected on or w/in 30 days




b. At the time of perfection if perfection occurs after 30 days




c. Immediately before the filing of the petition if the transfer is not 



perfected at the later of:





1. The commencement of the case; OR





2. 30 days after the transfer takes effect between the parties



3. Contemporaneous exchange for new value is NOT a defense for 



perfection 




HYPO: perfection is recorded 8 days after the loan, which is 95 



days before bankruptcy. Here, there is no preference.  If the facts 



are the same and the loan and not recorded until 30 days later, the 



transfer is deemed to have occurred at the 30 day mark and now 



this is w/in the preference period.


f. Letters of Credit



1. A letter of credit consists of three obligations (Division 5 of UCC):




(1)The contract between the debtor and its creditor




(2)The letter of credit issued by the Bank or other issuer pursuant 



to which the creditor is typically entitled to draw on the credit for 



payment of contract (1) above; and 




(3) The reimbursement obligation pursuant to which the debtor 



pays the bank or issuer for the L/C.





Example: Debtor buyer wants goods from seller creditor.  




Seller gets a letter of credit from the bank saying if the 




buyer defaults, then the bank will pay the buyer’s 





obligation to the seller.  If the bank pays the seller creditor, 




the bank has a secured claim in bankruptcy against POE for 



buyer’s obligation.



2. In the commercial world, absent extraordinary circumstances which 


require a showing of actual fraud, court will not enjoin the draw on an L/C 

(payment to the beneficiary who is typically the creditor).



3. Letters of credit are secured claims in bankruptcy if drawn on


4. Focus on whether letter of credit depletes POE




a. is the letter of credit an indirect transfer of debtor’s property or 



is it a lien? 



In re Powerine:  Powerine (debtor) get a 250.6 million dollar line of 


credit, secured by most of its personal property.  P enters into an 



agreement w/ K for 3.2 million in oil, and 8.7 mil letters of credit are 


given by a bank, one of the holders of the security interest in P’s personal 


property, to K to secure repayment of the oil the debtor paid for.  Before 


the letters of credit expired, P paid K in full during the preference period, 


and the bank never had to honor the letter of credit and the exposure never 

materialized.  K and the banks are claiming its not a preference b/c it’s a 


contemporaneous exchange b/c he released a lien (letter of credit) and the 


asset is now free and clear to pay creditors. 




Holding:





1. The bank debt exceeded the letter of credit assets 
so 




“freeing the lien” doesn’t really help POE.  By not drawing 




on the letters, K wasn’t freeing up assets but he was 





lessening the deficiency claims to the bank





2. The letter of credit is irrelevant b/c payment comes from 




the bank, not POE( its just an extra 
encumbrance on the 




POE





3. The ability to draw on the letter of credit does not satisfy 




contemporaneous exchange for new value b/c K got more 




than he would have gotten in a straight liquidation b/c he 




got 3.2 million from the property of the estate and if he 




drew on the letter, he would have been paid from the ba

B. In a property interest of the debtor §547(b)(1).

C. To or for the benefit of a creditor. §547(b)(1).

D. For or on account of an antecedent debt owed by the debtor before the transfer 
was made. §547(b)(2).


1. Does not matter whether the creditor knew the debtor’s condition( strict 
liability 

E. Transfer made while the debtor was insolvent. §547(b)(3).


1. Presumption of insolvency. §547(f): debtor is presumed insolvent on and 
during the 90 days immediately preceding the date of the filing of the petition



a. Insiders:  transfers made b/w 90 days and one year of the 
petition date. 


§547(b)(4).




1. to rebut for an insider, must prove solvency over and beyond the 


regular 90-day period



b. The presumption is rebuttable: e.g. where SEC filings indicate solvency




1. Rare to rebut 


2. where the presumption is overcome, the trustee must provide some evidence to 
prove insolvency

F. Transfer enables the creditor to more than:


(a) if the debtor were liquidated under chapter 7; 


(b) the transfer had not been made; and 


(c) and the creditor received its pro rata share under the provisions of title 
§547(b)(5).

3. If the transfer is deemed a preference, the Trustee or the DIP have the option of recovering the property which is the subject of an avoidable transfer or the value of such property §550


a. That recovery may be from:



1. The initial transferee. §550(a)(1)



2. Any immediate or mediate transferee of the initial transferee. 



§550(a)(2).



( The trustee can recover from the first creditor, and any subsequent 


transferee unless an event occurs which cuts off the chain


b. Limitations (the chain is cut off if) on recovery from an immediate or mediate 
transferee:



1. Immediate or mediate transferee took for value in good faith and 


without knowledge of the avoidability of the transfer. §550(b).




HYPO: 80 days before bankruptcy, debtor owes 100k to creditor.  



Debtor transfers 50k in real property to A.  A transfers to B.  If B 



paid fair value w/o knowledge of the avoidability of the transfer, 



but A was aware of the transfer, the trustee can only proceed 



against A.



2. The Trustee/DIP is entitled to a single satisfaction under 550(a). 



§550(d).




a. no double recovery


c. Good faith exception: a lien is granted where the transferee has made 

improvements to property (personal or real) which is the subject of the avoidance 

action. §550(e).



1. The lien is to secure the lesser of:




a. The cost to the transferee of any improvement made after 



the transfer, less the amount of any profit realized by the 




transferee; and




b. Any increase in value in the property as a result of the 




improvements 


d. Any property recovered by trustee/DIP as the result of a preference becomes 
POE

4. Preservation of Avoided Lien - §551 

a.  A lien avoided under the various avoidance power sections (§§544, 545, 547, 
548, 549, 550 etc.) may be preserved for the benefit of the estate. §551



1. 551 Preserves avoided liens and transfers for the benefit of the estate



HYPO: debtor owns blackacre worth $150,000 and has two liens against 


the property: A for $100,000 and B, which is junior, for $100,000. 



Assume that A’s lien, which is senior, is avoidable as a preference.  The 


trustee can avoid the lien. The question is what happens to B’s lien.




a. The trustee gets rid of the first lien under §551 and its value 



inures to the estate.  Thus, when the property is liquidated, the 



estate receives 100k.


b. Statute of Limitations for avoidance power actions



1. SOL is the earlier of §546(a):




a. two years after the entry for the order of relief §546(a)(1); OR




b. one year after the appointment or election of a trustee if such 



election occurs before the expiration of the two year period or the 1 


year after the appointment or election of the first trustee if such 



appointment or such election occurs before the expiration of the 



period specified in subparagraph (A); or (2) the time the case is 



closed or dismissed. §546(a)(2)




( court could potentially push it out almost 3 years


HYPOS



1. On May 1, Smith was indebted to Jones on an overdue unsecured loan 


made the previous year.  On that date Smith paid Jones cash equal to the 


amount due on the loan.  At the time of the payment Smith had other 


unpaid debts that exceeded her assets.  On July 15, Smith filed a petition 


in bankruptcy under Chap 7.




a. Transfer of interest of the debtor: cash payment




b. benefit of the creditor: yes




c. on account of an antecedent debt due before transfer was made: 



yes, paying creditor for a debt from a year before




d. creditor received more: under Chap 7, unsecured almost always 



receive nothing, so yes


2. Suppose on 5/1 Smith had not paid the loan and that Jones on that date 


had obtained a prejudgment attachment lien on the property of Smith with 


a value exceeding the amount due on the loan. At the time of bankruptcy 


(7/15) Smiths assets included the property on which Jones had an 



attachment lien.




a.  This can be avoided, the definition of transfer includes an 



involuntary lien



3. 9/1 bank loans $10,000 to debtor secured by a lien on equipment worth 


more than the loan amount. One year later on 9/1 Debtor repays the 


$10,000 loan plus interest, assume that the equipment is worth more than 


the principle plus interest.  On 11/1 Debtor files a bankruptcy petition.




a. This is not a preference because the creditor would have gotten 



the same thing if the creditor liquidated under Chap 7





1. This is b/c the trustee would sell the property or it would 




abandon the property back to the creditor, and in either 




event the property, the collateral, exceeds the amount of the 



loan including interest, thus if there was a foreclosure 




someone would buy it at the interest sale, etc.  The creditor 




would have been paid in full regardless b/c collateral 




exceeded debt.




b. BUT, if there was a10k secured claim where the collateral is 



only worth 7k, this could be avoidable as a preference if there was 



payment in the 90-day period.





Why: creditor would get more than he would get here in a 




liquation.  This is because his claim would be satisfied to 




7k and the 3k is an unsecured claim that is subject to pro 




rata distribution.

5. Defenses or Exceptions To Preferences §547(c)


( Creditor burden to prove any defense 


a. Contemporaneous Exchange for New Value §547(c)(1)



1. Creditor and debtor must intend an contemporaneous exchange for new 

value at the time of the transaction




a. If the bank comes back later and asks for a lien, there is no intent 


for a contemporaneous exchange at the time of the transaction 



b. Applies to the so-called C.O.D. transaction.





Ex: goods are purchased and paid for on delivery.  These 




transactions are protected by contemporaneous exchange 




for new value exception




c. Often mortgages are not recorded until a few days after the 



transaction but usually OK b/c of intent


b. Small Claims Exceptions:



1. Consumer case (where the debtor’s debts are primarily consumer 


debts): aggregate value of all property which is the subject of the 



avoidable preference is $600 or less. §547(c)(8)




a. Aggregate value of the preference is $600 or less in a consumer 



case



2. Non-consumer case: aggregate value of all property transferred that 


constitutes the preference is less than $5,000.00. §547(c)(9).




b. Business case aggregate preference of 5k or less



Note: New venue provision may also affect preferences under $10,000. 

c. Enabling (PMSI) Loan Exception. §547(c)(3).



1. Transfer that creates a security interest in property acquired by the 


debtor to the extent such security interest secures new value that was:




a. Given at or after the signing of a security agreement that 




contains a description of such property as collateral




b. Given by or on behalf of the secured party under such 




agreement;




c. Given to enable the debtor to acquire such property; and




d. In fact used by the debtor to acquire such property; and




e. That is perfected on or before 30 days after the debtor receives 



possession of such property





1. Unperfected claims usually become unsecured claims but 



here it is avoidable as a preference if it takes place w/in 90 




days and its not a claim at all 



2. Loan has to be intended to enable the debtor to purchase the collateral 


and the perfected w/in 30 days or else a preference 



3. This exception typically applies to cars


d. Ordinary Course of Business §547(c)(2)



1. Policy: to protect regular business transactions



2. Elements: 




a. Payment of a debt incurred in the ordinary course of business of 



the debtor and the creditor; AND 





1. subjective test





2. Long term debt qualifies 





Union Bank v. Wolas: Debtor had borrowed money from 




petitioner bank and subsequently filed Chapter 7 petition in 



bankruptcy; 90 days prior he had made two interest 





payments. Respondent trustee sought to recover payments 




pursuant to §547(b).  Court held payments on long-term 




debt, as well as payments on short-term debt, could qualify 




for ordinary course of business exception to avoid 





preferential transfers under §547(b). The court found that 




§547(b) authorized a trustee to avoid certain transfers made 



by a debtor 90 days before bankruptcy, but §547(c)(2) 




made an exception for transfers made in the ordinary 




course of business.



b. either of the following:




1. Subjective Stnd: The transfer was made in the ordinary 




course of business of the debtor and the transferee 





§547(c)(2)(A); OR






a. focus on the course of dealings between these two 




parties




2. Industry Stnd: The transfer was made according to 




ordinary business terms. §547(c)(2)(B)






a. customary in the industry







1. Creditor’s industry is used to set the 






standard






b. How you define the industry is key b/c this 





defines the payment practice






Tolona Pizza: payments that are so idiosyncratic as 





to fall outside that broad range of terms that 






encompass ordinary business dealings 




Tolona Pizza: Tolona, debtor, was a pizza-maker.  It issued eight 



checks to its sausage supplier, Rose, within 90 days before being 



forced into involuntary bankruptcy by its creditors.  The checks, 



which totaled $46,000, were sought to be voided as preferences by 



the trustee.  Rose argues ordinary course of business exception.  



Rose’s invoices required for Tolona to pay w/in 7 days of receipt 



of goods.  However, Tolona and Rose’s other customers usually 



paid w/in 21 days and if they paid later than 28-30 days Rose 



would withhold future shipments.  Tolona was treated differently 



and was always permitted to make payments beyond the 21 and 28 



day periods.





1. Payment of a debt incurred in the ordinary course of 




business: yes incurred to buy pizza toppings






a. Subjective standard: this was ordinary business 





practice to pay late between these parties






b. Industry standard: in this industry late payment 





was common practice

e. New Value or Subsequent Advance Exception §547(c)(4)


1. occurs where creditor gave new value to or for the benefit of the 
debtor 


after the transfer:




a.  After the transfer the creditor gave new value to or for the 



benefit of the debtor and 




b. New value is subject to the following two limitations:





1. It is not secured by an otherwise unavoidable security 




interest; and





2. On account of which new value the debtor did not make 




an otherwise unavoidable transfer to or for the benefit of 




the creditor.



2. Ordinary course of business is usually applicable too




Example: If subsequent value was given for subsequent COD 



transaction.



3. Example: New Value Defense 




Day 1: Creditor ships $100 in goods to debtor




Day 15: Debtor pays creditor $100 for Day 1 shipment




Day 30:Creditor ships $125 in goods to Debtor




Day 45:Debtor pays creditor $125 for Day 30 shipment




Day 60:Creditor ships $150 in goods to debtor




Day 80: Debtor pays creditor $150 for day 60 shipment




Day 90: Bankruptcy petition is filed.




( Under IRFM only the day 80 shipment could be avoided b/c no 



subsequent extension of value was given after the payment


f. Improvement of Position §547(c)(5)



1. Intended to protect floating liens from avoidance to the extent there was 

no improvement of position within the 90 days preceding bankruptcy.




a. Floating liens are usually security interests in inventory and 



accounts.  





Ex: revolving loan from a bank usually gives the bank a 




line on all inventory and accounts receivable.  If the 




amount of accounts receivable increases w/in the 90 day 




preference period, this increase is avoidable as a 





preference.




b. Mitigates the effect of §547(e)(3) where a transfer would 



otherwise would occur on the date the collateral was acquired





 e.g. when the inventory was purchased.



2. §547(c)(5) voids as a preference the degree to which any creditor 


improves its position in a transfer which creates a perfected security 


interest in inventory, accounts and proceeds on the later of: 




(A) 90 days before the petition date (1 year in the case of an 



insider); or 




(B) the date on which the new value was first given under the 



security agreement.



3. HYPO: Bank has a security interest in substantially all of the debtor’s 


assets, including inventory and accounts. 




90 days prior to bankruptcy: Debt=$100,000; Accounts =$60,000




On petition date: Debt =$90,000; Accounts = $70,000




( Assume the trustee files a preference action against bank. To 



what extent does 547(c)(5) protect the Bank from a preference 



claim?  The transfer is not avoided except to the extent of the 



improvement of position $20,000 namely, $40,000 (deficiency 90 



days out) less the $20,000 (deficiency at the petition date).



4. Problem: valuation changes may account for improvement of position. 



a. this issue is unresolved 




b. Example: Inventory of crude oil.

B. SETOFF, FREEZE AND RECOUPMENT - §553

1. Setoff is a type of secured claim where the debtor has a claim against a creditor.  


a. Example: A owes B $100, and B owes A  $500= A can recover $400 under 
state law allowing parties to offset the difference



1. usually occurs where A is the depositer in B bank and A has $500 line 


of credit with the bank.  The bank has a right to offset A’s credit line with 


the bank account (note: bank accounts are loans that depositors make w/ 


the bank)


b. Right of setoff derives from the precept that a person should not be compelled 
to pay one moment what that person will be entitled to recover back the next. 



e.g. in the case of mutual debts, only the balance which is the real and just 


sum owing by or to the debtor.


c. §506(a) treats non-bankruptcy setoff rights as giving rise to a secured claim to 
the extent of the amount owed to the debtor is available for setoff and an 
unsecured claim to the extent that the creditor’s claim exceeds the amount of the 
debt owing to the debtor.



1. Creditor holding a right of setoff is treated as a secured creditor



2. Applies where the creditor has no exercised their right to set off pre 


bankruptcy



3. In the example above: $100 secured claim, $400 unsecured claim


d. §553 does not create an independent right of offset, but looks to state law 
instead to determine these rights


e. Offset can be unfair to other creditors where allowed



Ex: debtor owes bank 20k, and bank owes debtor 10k for a checking 


account.  Debtor’s non-exempt assets are 20k, including the 10k owed to 


the bank.  Debtor owes 10 other creditors each 20k.




a. Without offset: each creditor gets 10%




b. With offset: each creditor gets 5% and the bank gets 50% of its 



claim paid b/c it had offset rights

2. Limitations To Setoff


a. Mutuality: the debt has to be owed to both parties in the same capacity



E.g. if A is an individual and B is a trustee, this would not be mutual if B 


owed the money individually to A 


b. Cannot set off a pre-petition claim creditor against a post-petition debt which 
the creditor owes the debtor 




1. If A acquired it’s debt against B pre-bankruptcy, but B’s debt arose 


post-bankruptcy, there cannot be set-off



2. both debts MUST arise pre-bankruptcy 



3. EXCEPTION: Recoupment







a. post-petition recovery of amounts advanced to debtors




b. not formally offset b/c the debt arises out of the same K




Ex: record company advances money to an artist pre-bankruptcy.  `



The debtor has an obligation to allow the record company to 



recoup the amount of the amount of the advance before the debtor 



can get any shares of royalties.  




Ex: Medicare often advances payments to the provider, and 



Medicare has a right to recoup to the extent that they have overpaid 


the provider


c. Debt owed by the creditor was incurred during the preference period for the 
purpose of obtaining a set off §553(a)(3)



1. Cannot acquire set off during the preference period



2. The debt owed to the debtor by such creditor was incurred by such 


creditor: 




(A) After 90 days before the date of the filing of the petition;




(B) While the debtor was insolvent; and




(C) For the purpose of obtaining a right of setoff against the debtor 



HYPO: Debtor owed bank 20k on loan, and account overdrawn by 1k.  


Bank demanded payment, debtor said he couldn’t pay and bankruptcy was 

imminent.  Bank encouraged debtor to sell property, which debtor did and 


debtor placed proceeds in account so bank could offset.  Here, the debt 


incurred by the bank via debtor’s deposit in the bank account occurred 


during the preference period.  The purpose of obtaining the debt was for 


the bank to offset the debtor’s debt to the bank.  Thus its avoidable.




Note: had the bank not induced this action by the debtor, §553 



would not apply b/c the debt owed was not obtained for the 




purpose of getting a set off


d. §553(b) improvement of position during preferential period



1. Where pre-existing setoff rights are exercised during the preference 


period, the trustee can recover any improvement in position of the 



creditor, on the later of:




a. 90 days before the filing date of the petition; and




b. the first date during the 90 day period where a claim against the 



debtor exceeds a mutual debt owing to the debtor by the holder of 



such claim



2. Post-petition set off is not affected by §553(b)



HYPO: debtor owes 100k.  90 days before bankruptcy, there is 50k in 


bank account that bank mutually owes debtor.  On bankruptcy there is 75k 

in the account, creating a 25k change in position.  The improvement in 


position during the 90 day period cannot be offset.

3. Administrative Freeze


a. Where a bank has a right of set off, they may place a freeze (hold) on debtor’s 
account without violating the automatic stay



1. Debtor has burden of justifying their use of the money and the court 


must order the account unfrozen if the debtor satisfies this burden




a. Rationale: if the burden were on the bank to get relief from the 



stay and then freeze the account, the money would be gone and 



they would not be able to set off



2. 542(b) indicates that obligations don’t have to be honored where there 


is an offset right

C. FRAUDULENT TRANSFERS §§544(b) & 548: Precludes Discharge

1. Two fraudulent transfer provisions in the bankruptcy code


A. §548(a)(1) Two types of fraudulent transfers( on the final address both actual 
fraud and constructive fraud



a. Transfers made w/ the intent to hinder, delay or defraud creditors §


548(a)(1)(A)




1. “Bad guy” transfers




2. Indicia of intent/badges of fraud





a. The more indicia/badges there are, the more likely that 




intent will be inferred 





b. Insider relationships between the parties; retention of 




possession, benefit or use of the property; the lack of 




inadequacy of consideration for the transfer; the financial 




condition of the party sought to be charged both before and 




after the transaction at issue; the existence or cumulative 




effect of the pattern or series of transactions or course of 




suits by creditors; the general chronology of events and 




transactions under inquiry and an attempt by the debtor to 




keep the transfer a secret






HYPO: Debtor owned a residence worth $100K.  





Debtor gets into car accident and had no insurance. 





Fearing that he would be lose his home if sued for 





the accident, on March 1, the day of the collision, 





without consulting with an attorney, Debtor deeded 





the house to his mother for no consideration and the 




mother recorded the deed the following day.   





Debtor continued to live in the residence.  When the 




plaintiff in the auto accident sued the Debtor for 





$1,000,000 Debtor filed chapter 7 to discharge the 





personal liability. Debtor didn’t schedule the home.







1. insider transfer (mom is an insider); 






debtor retained control/possession (son lived 





in the house); transfer was disclosed or 






concealed (didn’t disclose to creditor but 






mom recorded); whether the transfer had 






been sued or threatened before the transfer 






(he knew the suit was coming); transfer was 






substantially all of the debtors assets (we 






don’t know); removed or concealed assets 






(don’t know); value of consideration (no 






consideration); transfer after sub. debt 






incurred (yes); txfer of assets





3. Where transferee gives/deeds back the fraudulently 




transferred property before bankruptcy, there is a circuit 




split on whether there can still be a discharge






9th Circuit: doesn’t preclude a discharge






1st Circuit: statute doesn’t mention undoing the 





fraudulent transfer and discharge is precluded



b. Transfers made for less than reasonably equivalent value, and 



§548(a)(1)(B)(i): 




1. Appraisals aren’t conclusive




2. Corporate Dividend Distributions





a. no value is given for the dividend, it is just paying 




shareholders excess profit/value





b. must be made while debtor is insolvent





Wangemann: Debtor corporation.  W owns 500 shares of 




corp and sells them for $55,000 note.  At the time the note 




issued and shares given to the debtor corp, the debtor corp 




was not insolvent b/c the corporation had enough money to 




redeem the shares if there was a hypothetical cash 





transaction.  Debtor corp files for bankruptcy.  Bank corp 




held that corporation had a right to purchase its own stock 




in good faith b/c at the time they have enough surplus.  






Issue: could the payments made later under the note 




be recovered for being less than equivalent value






Holding: Even though there was no fraudulent 





transfer at the time the shares 
were given b/c the 





corp was solvent, the problem was that the 






payments occurred later at a time when the corp 





was insolvent




3. value defined: §548(d)(2)(a): property, or satisfaction or 




securing of a present or antecedent debt of the debtor, but does not 



include an unperformed promise to furnish support to the debtor or 


to a relative of the debtor:





Wangemann Hypo: shareholder loans 55k to corp in 




exchange for 55k note.  Are the loan 
payments on the note 




fraudulent transfers? 548(d)(2)(a): payments on a note is 




value for purposes of fraudulent transfer act




4. Recovery from Insiders §548(a)(1): trustee can recovery 




payments or avoid obligations made to insiders under 




employments Ks by a showing that:





a. The services rendered by the employee were not 





reasonably equivalent value for the transfers or obligations; 



AND





b. That the transfers or obligations were not made in the 




ordinary course of business





( Allows the trustee to prove constructive fraud w/o proof 




the insolvency of the debtor




5. Reasonably Equivalent Value in Corporate Transactions





a. Indirect benefit rule: the debtor must get some benefit in 




exchange for a transfer





( Must look to see who really got the benefit of the 




transfer






1. Downstream obligations where a parent corp is 





guaranteeing an obligation of 
a subsidiary usually 





satisfies the rule






2. Upstream obligations where the subsidiary is 





guaranteeing an obligation of 
the parent are harder 





to find indirect benefit






Northern Merchandise: 3 partners formed Corp and shortly 




after they got a loan from B for 60k in exchange for a note 




secured by a commercial financing agreement. Bank also 




has a security interest in personal property assets of the 




debtor.  Not too long after corp asks for 150k, and bank 




didn’t want to loan that to the corp and instead loan it 




personally to the individuals.  The money went to Corp and 



bank was granted additional security interest in debtor 




assets even though the loan was made to the insiders.  Who 




got the value of the loan?






a. If debtor got the value of the loan in spite of the 





paper work giving the benefit to the individuals, 





then it would be upheld b/c it wouldn’t be for less 





than reasonable value b/c the security interest would 




be accounted for by the benefit



6. Exceptions to less than reasonably equivalent value: 





1. real property foreclosures






a. Regularly conducted real property foreclosure 





sales are presumptively not fraudulent







BFP: if the lender strictly complies with the 






foreclosure regime under applicable state 






law it will not be a fraudulent transfer






b. Only applies to real property foreclosures, NOT 





personal property foreclosures







1. Public sales of personal property are 






probably not invalid b/c the market has 






spoken and thus it is likely fair value







2. Private sales allow  the argument that it 






was not for reasonably equivalent value 





2. Charitable contributions §548(a)(2)






a. Charitable donations protected from avoidance as 




fraudulent conveyances






b. §548(a)(2): transfer of a charitable contribution to 




a qualified religious or charitable entity or 






organization shall not be considered to be a transfer 





covered under paragraph (1)(B) in any case in 





which: 







(A) The amount of that contribution does 






not exceed 15% of gross annual income of 






the debtor for the year in which the transfer 






of the contribution is made; or









(B) The contribution made by the debtor  






exceeded the percentage amount of gross 






annual income specified in subparagraph 






(A), if the transfer was consistent with the 






practices of the debtor in making charitable 






contributions.






c. Charitable contribution defined §548(d)(3)







(A) Made by a natural person







(B) Consists of








(i) A financial instrument; or








(ii) Cash.






d. Charitable entity or organization §548(d)(4)







(A) An entity described in section 170(c)(1) 






of the Internal Revenue Code of 1986; or







(B) An entity or organization described in 






section 170(c)(2) of the Internal Revenue 






Code of 1986.



b. Debtor was insolvent on the date that such transfer was made or 



such obligation was incurred; or




1. Insolvency defined §101(32)





a. Liabilities are greater than assets






1. Balance sheet test: liabilities > assets measured at 




fair value






2. Equitable insolvency: cannot pay debts as they 





become due



c. Debtor became insolvent as a result of such transfer or obligation; AND



d. Debtor was engaged in business or a transaction, or was about to engage 

in business or a transaction, for which any property remaining with the 


debtor was an unreasonably small capital; or



e. Debtor intended to incur, or believed that the debtor would incur, debts 


that would be beyond the debtor’s ability to pay as such debts matured; or



f. Debtor made such transfer to or for the benefit of an insider, or incurred 


such obligation to or for the benefit of an insider, under an employment 


contract and not in the ordinary course of business.




1. Applies to voluntary and involuntarily actions taken by the 



debtor




2. Rationale: harmful to POE where transfer is made for less than 



reasonably


g. Allows a trustee or debtor in possession to avoid fraudulent transfers 


made within two years of the petition date. §548




1. The two year limitation applies to 
cases filed after 4/20/2006





a. Pre- 4/20/06 the SOL is 1 year



d. Creditor’s claim can arise after the transfer or before the transfer for it 


to be voidable




1. Contrast w/ the state law requirement that the creditor must 



come into existence before the transfer was made


B. §544(b): trustee or DIP may avoid any transfer of an interest of the debtor in 
property or any obligation incurred by the debtor that is avoidable under 
applicable state law by an unsecured creditor holding an allowable claim at the 
time of bankruptcy regardless of whether the claim arose 



a. Ex: Cal. Civ. Code §§3439 et. seq.  




Exam hint: if state law applies on the final, he will give us the 



applicable statute



b. SOL varies based upon the applicable state law



c. 544(b) requires that there be a creditor holding a claim allowable in 


bankruptcy who could assert the state UFTA claim. 




1. To exercise the state law provisions, a hypothetical creditor 



holding a claim allowable in bankruptcy must exist BEFORE the 



transfer 





a. Usually not too hard since there is always a creditor in 




bankruptcy 



d. The avoidance power right of the unsecured creditor under §544(b) is 


given to the trustee or DIP



e. Damages are not limited to the damages suffered by the creditor who 


held the avoid power pre-bankruptcy




e.g. trustee gets to avoid the whole transfer, and either the property 


returns to the estate or the transferee has to pay value to the estate



f. States tend to have actual and constructive fraud transfer provisions


g. corporate distributions made in violation of state law can be avoided 




HYPO: Debtor made a fraudulent transfer of property worth $1,000,000.  


Under state law one creditor with a claim for $100 can avoid the transfer.  


No other creditor has a right under applicable state law to avoid the 


transfer and the creditor with the $100 claim is entitled to have that claim 


paid from the property transferred. What is the effect of bankruptcy if the 


$100 claim exists as of bankruptcy? The entire transfer is avoided. 


C. §550(a)(1) and (2) allow recovery from:



1. The initial transferee ; OR



2. The entity for whose benefit the transfer was made; OR



3. Any immediate or mediate transferee of the initial transferee


D. Asset Protection Trusts



a. §548e: enacted to deal with self settled asset protection trusts. 




1. 10 year reach back for transfers made to a self settled trust 





a. debtor must be a beneficiary of the trust





b. transfer into the trust must be made with actual intent to 




hinder, delay or defraud any entity to which the debtor was 




or became, on or after the date that such transfer was made, 



indebted.



b. Includes transfers made in anticipation of any money judgment in 


connection with any violation of: 1) securities laws, 2) fraud, 3) deceit


4) manipulation in a fiduciary capacity or 5) manipulation in connection 


with the purchase or sale of any security registered under the Securities 


and Exchange Act of 1934. 



c. the fight is whether the trust was set up for the purposes of good estate 


planning or defrauding creditors 

2. Policy


a. To protect creditors from a diminution of assets otherwise available to pay 
creditor claims


b. To discourage the dishonest debtor

3. Defenses to transfers avoided under §544 and §548


a. transferee or obligee that takes : 1) for value and 2) in good faith:



1. has a lien on any interest transfereed; or



2. may retian any intereste transferred; or



3. may enforce any obligation incurred



4. to the extent of the value given in wchange for the transfer




ex: Debtor owned Blackacre, an unencumbered parcel of real 



property purchased a few years earlier for $100,000.  The market 



value of Blackacre was recently appraised at $120,000 to 




$140,000.  Debtor needing cash to pay creditors, advertised the 



sale of Blackacre at a price of $110,000 payable with in 10 days.   



Buyer offered to pay $80,000 payable immediately. Debtor 




protested that the amount was far below market value. Several 



other people expressed interest in buying for $110,000 but none 



was able to raise the cash within 10 days.  Debtor reluctantly sold 



to buyer for $80,000 and used the proceeds to pay creditors.  At the 


time of sale, Buyer knew that the Debtor was being hounded by 



creditors but did not have actual knowledge that the debtor was 



insolvent. Two months later buyer sold Blackacre to a good faith 



purchaser for $120,000. Good faith purchaser had no knowledge of 


the transaction between Debtor and Buyer.  Shortly after the sale to 


Good Faith Purchaser, Debtor filed a petition in Chapter 7 




bankruptcy.  





First buyer: lien for 80k( the value given





If trustee sues the first buyer: if the property was worth 




140k the buyer owes the trustee 40k.  





Second buyer: because the trustee already recovered from 




the first buyer, the second buyer is protected 

4. LBO (Leveraged Buyouts)


a. Definition: Using debt financing to acquire an asset



1. Usually the asset you are buying is used as collateral for a loan for the 




Ex: 1billion transaction, bank puts up $500 million and takes a 



security interest in the personal property assets of the company.  



The remaining $500 mil will be obtained via bonds at a very high 



rate of interest.



2. Structured so that debt doesn’t exceed assets, which makes it difficult to 

attack these on fraudulent transfer grounds


Bay Plastics v. BT: Milhous wants to acquire all the shares of BP.  Milhous 
creates a subsidiary, BPI for this purpose.  BP takes a loan from BT for 3.5 
million, and in exchange grants BT a security interest in all its assets.  To get this 
security interest, BP convinces its main secured creditor to release its security 
interests.  BP immediately transfers the 3.5 million to BPI, who transfers the 3.5 
directly to selling shareholders of BP.  This transaction renders BP insolvent and 
BT as BP’s main secured creditor has left nothing for the rest of the creditors.  
The creditors seek to the void the transaction as fraudulent because Milhous 
received the benefit of the transaction, not BP who gave up its assets in a security 
interest for the loan.




Holding: The effect of the LBO transfer is taking out value from 



the property of the estate w/o putting value back in, since the 



money from the loan was immediately transferred out





1. Whether there was a transfer or obligation triggered: yes





2. Whether there was a receiving of reasonable, equivalent 




value in exchange: the company never benefited from the 




security interest b/c the money went to Milhous not the 




company( Did BP receive equivalent value?





3. Insolvency of the debtor: the transaction rendered the 




debtor, BP, insolvent

STRONG ARM CLAUSE - §544(a)( Avoidance Power

1. §544(a): trustee or DIP may void unperfected Article 9 security interests (personal property) and unrecorded mortgages (real property) by conferring on the trustee or debtor in possession the status of: 


(1) a judicial lien or judgment creditor;  or 



a. §544(a)(1): geared to personal property( if an obligation or transfer is 


voidable by a creditor who has a judicial lien on all property




1. this is a hypothetical judicial lien creditor





a. there doesn’t have to be an actual judgment lien creditor





b. so long as an interest could be avoided by a hypothetical 




jmt lien creditor, its avoidable by the trustee or DIP






Ex: unperfected security interest in personal 






property


(2) a bona fide purchaser of real property. 



a. §544(a)(3): real property: if the transfer isn’t perfected such that a bona 


fide purchaser would take it free and clear of encumbrances


a. The effect is that the trustee can avoid any security interest, lien or 
encumbrance that a judicial lien creditor or a bona fide purchaser would take free


 under state law. 



HYPO: D enters to into security agreement w/ M, but he doesn’t record.  


The lien may be valid between the parties, but not against anyone else, 


including a bankruptcy trustee.


b. Policy: avoid secret liens on real and personal property( Primary effect is to 
invalidate unperfected transfers

2. State and Federal Bankruptcy law work hand in hand to avoid the interest. 


a. State law determines the trustee or DIP’s rights, primarily the priority of the 
trustee’s claim, as a judicial lien creditor or BFP. 


b. Federal Bankruptcy law determines the consequence of those rights/priority: 


1. namely, that the inferior lien or transfer is avoided. 11 U.S.C. §544(a). 


2. Even if state law merely subordinates the unperfected lien or security 


interest, 544(a) makes it avoidable in its entirety.

3. Exceptions to §544(a)


a.  not avoided if applicable non-bankruptcy law provides for retroactive effect of 
perfection § 546(b)



Ex: purchase money security interests.



Ex: mechanics lien: you have supplied labor/materials to a job site, the 


provider of the work/materials has a period to file notice and the holder of 


the lien has to file a complaint and if not the lien evaporates.  Under 546b 


there is relation back perfection so long as the lien rights hadn’t elapsed 


prior to bankruptcy 



1. § 362(b)(3): automatic stay does not bar the trustee or DIP from 



perfecting rights subject to perfection under §546
b. Statute of limitations §546(a)

4. Actual Knowledge of the Trustee


a. trustee shall have…without regard to any knowledge of the trustee or of any 

creditor…the rights and powers of, or may avoid any transfer of property of the 
debtor or any obligation incurred by the debtor that is voidable by



a.  “without regard to any knowledge of the trustee or any creditor” is to 


clarify 
that the DIP may avoid an unrecorded mortgage executed by the 


debtor before bankruptcy 




1. Although a trustee or DIP can bring an avoidance claim, but the 



DIP is the same party, so they are going to know always and 



trustee will never have knowledge





a. trustee will never have notice, but the DIP will( 





Language is superfluous w/ regards to trustee but not to 




DIP




2. The question becomes: was there notice in an objective sense by 


filing financing statement for personal property or 





recording/possession in real property?



McCannon v. Marston: In 3/73 McCannon signed a contract to buy a 


condominium in a hotel which was owned and operated by the Debtor. 


She paid a $500 deposit toward the $18,000 purchase price and took up 


residence in the unit in 4/75.  McCannon never received record title to the 


unit and never recorded her contract of sale.  In 11/79 Debtor filed chapter 

11.  As of the petition date McCannon resided and continued thereafter to 


reside in the unit.  After bankruptcy McCannon filed a complaint seeking 


specific performance of the purchase contract.  The trustee counterclaimed 

to avoid McCannon’s interest under Section 544(a)(3).  Under state law 


McCannon had equitable but not record title to the unit.




Holding: under applicable state law a bona fide purchaser for value 


would have been on constructive notice, and thus a subsequent 



bona fide purchaser for value could not have acquired superior 



title.  Thus, the transfer could not be avoided under and the notice 



would not have satisfied §544(a)(3)

5. Property held by the debtor as nominee or trustee


a. §541(d): Property in which the debtor holds only legal title and not an equitable 
interest becomes property of the estate under subsection (a)(1) or (2) of this 
section only to the extent of the debtor’s legal title to such property, but not to the 
extent of any equitable interest in such property that the debtor does not hold.



Ex: mortgage secured by real property, or an interest in such a mortgage, 


sold by the debtor but as to which the debtor retains legal title to service or 

supervise the servicing of such mortgage or interest, David, an 



experienced investor, from time to time has invested money for family and 

friends.  For example, his Aunt Minnie gave him $40K to invest, Cousin 


Harry gave him $25K and George, his neighbor gave him $35K.  With the 


money David bought the following:




1. 100 shares of stock for $15,000 registered in David’s name: this 



does not become POE b/c investors still have the beneficial 




interest, and David only has title





a. estate only gets his legal interest (title), not any 





beneficial interest




2. Blackacre, a vacant lot, for $50,000 recorded in David’s name: 



Also nominal ownership, no beneficial interest




3. $35,000 loan to Roe who gave David a promissory note to 



evidence the debt and secured that obligation with a mortgage on 



Whiteacre, Roe’s residence. The note was payable to David and 



David was the mortgagee. The mortgage was duly recorded.




If David files bankruptcy does any of the property held by 



David as a result of the $100K investment become property of 



the estate? No

STATUTORY LIENS: §545( another avoidance power action

1. A lien arising solely by force of a statute on specified circumstances or conditions but . . . does not include security interest or judicial lien §101(53).


a. Ex: tax lien

2. Trustee or DIP may avoid the fixing of a statutory lien on property of the debtor to the extent that such lien – 


1. First becomes effective against the debtor-



(A) when a title 11 case is commenced( if the lien isn’t enforceable until 


bankruptcy, its not enforceable in bankruptcy 



(B) when an insolvency proceeding other than under title 11 concerning the debtor is commenced



(C) when a custodian is appointed or authorized to take possession



(D) when debtor becomes insolvent



(E) when debtor’s financial condition fails to meet a specified standard

(F) at a time of an execution against Debtor’s property by a creditor.

( Any lien that comes into existence under conditions in A-F is not valid in bankruptcy: this is ONLY for statutory liens (do not apply this analysis for security interests) 


2. Is not perfected or enforceable against a BFP on the petition date


3. Is for rent; or


4. Is a lien of distress for rent. 11 U.S.C. §545


Policy: to avoid reordering of bankruptcy distribution scheme.



a. many states try to reorganize priorities to favor creditors w/in their state



b. Many statutory liens have a common theme: they become first effective 


when there is an insolvency



c. To undo favoritism in state statutes, 545 comes in

EQUITABLE SUBORDINATION

1. ES: claims are generally given the priority they are entitled to as a matter of state law


a. Two types of subordination



1.  §510(a): express subordination




a. Subordination done via K





1. Senior lender by agreement may subordinate their right 




to subordination



2. 510(b): if debtor takes stock on a note as evidence of a purchase price, 


this is given the same priority as the underlying security




Ex: debtor corp redeems stock from shareholders by issuing a note, 


even though the note is secured by the stock its still a transaction 



for stock

2. Courts will sometimes recast priorities as a result of inequitable conduct


a. §510(c) provides that after notice and a hearing the court may –



(1) under principles of equitable subordination, subordinate for purposes 


of distribution all or part of an allowed claim to all or part of another 


allowed claim or all or part of an allowed interest to all or a part of another 

allowed interest; or



(2) order that any lien securing such a subordinated claim be transferred to 

the estate.


b. Test for Equitable Subordination



1. The creditor engaged in inequitable conduct



2. The misconduct resulted in injury to debtor’s creditors or conferred an 


unfair advantage on the claimant



3. The subordination is not inconsistent with the provisions of the 



Bankruptcy Act/Code. 



“4. Inequitable conduct” includes: fraud, illegality, breach of fiduciary 


duty, under capitalization, or use of debtor as a mere instrumentality.


c. Issue arises w/ non insiders (although more commonly w/ insiders)



1. exercise of bargained for rights is not cause for ES




Clark: Clark was a company that supplied pipe steel for offshore 



drilling.  They had an agreement w/ a lender to lend money on a 



revolving basis and in return lender had an assignment of accounts 



receivable.  Clark business goes down and lender gave Clark less 



and less of an advance.  Part of the loan agreement was a reduction 


allowed if the business dropped.  At the time, Clark was still being 



enriched by its other creditors, such as suppliers.  Clark filed for 



chap 13, which was converted to chap 7.  Trustee brought a claim 



to subordinate lender claim.





Holding: Lender claim not subordinated b/c they weren’t 




acting inequitably.  UCC and K gave lender certain 





bargained for rights which they enforced.  The rights 




allowed them to reduce the payments via K, they bargained 



for this in the K price and it wasn’t inequitable



2. Where lender goes beyond enforcing its claim and takes control of the 


debtor’s business, ES usually results




American lumber (referenced in Clark): Only case where non-



insider lender was equitably subordinated. Lender went beyond 



enforcing its claim, it took control of the debtor’s business


d. Claim is subordinated only to the extent of harm to the creditors

 

If you can prove that the harm caused by the creditors conduct was less 


than subordination to everyone then the court ought to restrict the 



subordination to that harm

Consumer Bankruptcy( Chapters 7 and 13

DISPOSABLE INCOME/MEANS TEST

1. The debtor must pledge all disposable income to the plan


a. Defined as all income projected by the debtor during the 3 to 5 year plan period 
that is not reasonably necessary for the maintenance and support of the debtor and 
the debtor’s dependents.  §1325(b)(2).

2. If the Debtor’s “current monthly income” [§101(10A)]  is greater than the median family income then the amounts necessary to be spent for maintenance and support shall conform to the expenditure limitations found in the means test of §707(b)(2). 11 U.S.C. §1325(b)(3).

3. Violation of the Means Test constitutes a presumptively abusive filing of Chap 13


( court, trustee or any creditor can move to dismiss based on means test violation

1. Means Test §704, 707(b)(2)



a. Primarily Consumer Debt



b. Current Monthly Income




1. average monthly income from the preceding six months X 12




2. Compare CMI to median income for the applicable state for the 



applicable household


c. Median Annual Family Income




1. if the CMI is below median, stop analysis





a. move to 707(b)(3)




2. if the CMI is above median, move to (d).



d. Calculate monthly expenses




1. these are used using the means test deductions




2. Excludes charitable obligations


e. Calculate monthly disposable income (CMI-Expenses)




1. If disposable income is under $100, stop analysis




2. If not, move to (f).



f. If monthly disposable income is greater than $100




1. monthly disposable income X 60




2. no presumption of abuse where the above number is less than 



the lesser of: 





a. $10,000, or





b. 25% of the debtor’s non-priority unsecured claims in the 




case, or $6,000, whichever is greater






1. if the disposable income is greater than 6k and 





less than 10k, the 25% number must be looked at



Hypo: Paul is single, earning 5k per month (60k annual).  For the last year, 

this is his only source of income.  CA median for one person household is 


46,814.  Total deductions from CMI are 4,414.




1. Are the debts primarily consumer?: If yes: what is cmi?




2. CMI: 5k x 12 = 60k




3: CA median for single family: 46, 814 and CMI well exceeds 



state median




4. Does the substantial abuse presumption arise?





a. CMI reduced by the expenses: 5k – 4,414= 586





b. Disposable income x 60: 586 x 60= 35k



Hypo: 



1. CMI: 8k x 12 = 96,000 (exceeds median by 30k)




2. CMI reduced by expenses: 8k – 7657= 343




3. 343 x 60= 20k (disposable income)





a. over 10k, and presumption of abuse arises

2. if the means test fails, consider 707(b)(3)



(A) whether the debtor filed the petition in bad faith; or



(B) the totality of the circumstances (including whether the debtor seeks to 

reject a personal services contract and the financial need for such rejection 

as sought by the debtor) of the debtor’s financial situation demonstrates 


abuse.


hypo: Debtor is a 3rd year law student.  Last summer she earned 3k/week 


and received an offer for employment after graduation at 160k.  Since 


returingint to school in Sept she has no income.  She has 5 credit cards 


with a balance of 75k as the result of primalry consumer debts (Bar-bri, 


mall, ski trips, Chrimstam vaction trips).  She files chapter 7 on May 15, 


2009.




1. Primarily consumer debts: yes




2. CMI: 0( thus means teast anlyais stops




3. totality of the circumstances: she spent all of her money, will be 



earning it in the future: big income in relation to the debts

CONSUMER DEBTOR DISCLOSURES


A. Prior to October 17, 2005 the following disclosures were required under §521:



1.  Schedule of Assets and Liabilities



2.  Schedule of current income and expenses



3.  Statement of financial affairs



4. Schedule of exempt property; and



5. Statement of intention as to consumer debt secured by property of the 


estate. 




E.g. abandon or retain?


B. After the 2005 Act, the following disclosures have been added:



1. Statement of current income calculated in accordance with §101(10A) 


along with the means test calculation



1. Copies of paychecks or payment advices and a statement of any 



reasonably anticipated increase in income or expenses over the 12 month 


period following bankruptcy. §521(a)(1)(B).



3. The most recent federal tax return (or a transcript of such return) must 


be provided to the trustee and any creditor who requests a copy.  



§521(e)(2)(A).


C. Credit Counseling



1. To file: debtors must obtain credit counseling before filing, and if not 


then the petition can be dismissed



2. To obtain a discharge: a second course is required for consumer debtors 


to obtain a discharge

REAFFIRMATION, REDEMPTION AND SURRENDER

1. options for the debtor w/ security interests in personal property 


a. Reaffirmation: Allows debtor to keep the property §524(c) and (k)[disclosures].



1. After the discharge is entered there is nothing to prevent a debtor from 


voluntarily repaying any debt. §524(f) 




a. re-affirmation forces the debtor to repay the debt after discharge 




2. Reaffirmation operates to make an otherwise dischargeable debt non-


dischargeable. 




a. Normally against debtor’s self interest. 





Ex: By keeping a car under re-affirmation, the debt 





becomes an enforceable post petition debt



3. Re-affirmation has to happen before the court enters the discharge



4. The requirements for re-affirming a debt §524(c):




a. An Affirmation Agreement (“AA”) entered into prior to the 



entry of a discharge;





1. AA must include §524(k)






a. The AA must clearly provide that the AA may be 




rescinded at any time before the later of the following: 




§524(k)







(1) any time prior to the discharge; or 







(2) within 60 days after the AA is filed with 






the court.  






b. The AA must provide that reaffirmation is not 





required by bankruptcy law.





2. The AA must be filed with the Court and accompanied 




by a declaration or affidavit of an attorney (representing 




debtor) that the AA represents a fully informed and 





voluntary agreement and does not present an undue 





hardship and that the attorney has fully informed the debtor 



about the consequences of the AA and default. If the debtor 



has not rescinded no court hearing is required






a. If represented by counsel, debtor must file






b. If the Debtor is not represented, then hearing is 





required and court must make a finding that the AA 





does not impose an undue hardship and in best 





interests of the debtor.


b. Redemption §722



1. debtor to may redeem property used primarily for household, personal 


or family purposes (“Consumer Goods”) from a secured claim by paying 


the holder of the secured claim the amount of the allowed secured claim 




a. Amount of the allowed secured claim: the lesser of the value of 



the collateral or the amount of the claim [see §506(a)]





1. 506(a)(2): if debtor is an individual under Chaps 7 or 13, 




value determined based on the REPLACEMENT value of 




as of the date of the filing of the petition without deduction 




for costs of sale or marketing.






a. Consumer Goods: the price a retail merchant 





would charge for property of the kind considering 





the age and condition of the property at the time 





value is determined.







1. redemption is no longer attractive b/c you 






have to pay too much and debtors don’t 






generally have the money to redeem even 






under a lesser amount

LAWYER RESPONBILITY §707b(4)/b(3)

1. when fill out the bankruptcy papers, lawyers have to sign the petition as counsel for the debtor


a. §707(b)(4)(c): lawyers signature constitutes certification that the information in 
the schedules is correct after the lawyer performed a reasonable investigation into 
the circumstances giving rise to the motion and well grounded in existing law 



(C) The signature of an attorney on a petition, pleading, or written motion 


shall constitute a certification that the attorney has—




(i) performed a reasonable investigation into the circumstances that 


gave rise to the petition, pleading, or written motion; and




(ii) determined that the petition, pleading, or written motion—





(I) is well grounded in fact; and





(II) is warranted by existing law or a good faith argument 




for the extension, modification, or reversal of existing law 




and does not constitute an abuse under paragraph (1).



(D) The signature of an attorney on the petition shall constitute a 



certification that the attorney has no knowledge after an inquiry that the 


information in the schedules filed with such petition is incorrect.




a. Schedules: (under 5-something section)




b. How far do lawyers have to go? What constitutes a reasonable 



inquiry? We don’t know 

Consumer Bankruptcy ( Chapter 13

1. As an alternative to chapter 7 it historically represented about 30% of all consumer cases


a. in exchange for submitting “disposable income” to the repayment of unsecured 
debt the debtor is able to retain property and also (prior to the 2005 Act) obtain a 
“super discharge.”



a. When a debtor files a chap 7, they surrender all non exempt assets to 


trustee and in exchange they get a discharge



b. Chap 13 is different: debtor not required to surrender assets and they 


remain in possession of their assets whether exempt or not




1. Instead of discharge, debtor is to commit disposable income to 



payment over a period of time (between 3-5 years) in exchange for 



keeping property
2. Two Limitations


a. The plan must provide each creditor at least what they would have received in 

a straight liquidation under chapter 7 (§1325(a)(4)) 



1. Creditors have to do at least as well under a Chap 13 as they would 


have in a chap 7




a. b/c creditors fare badly in Chap 7, this isn’t hard

b. The plan must provide that each secured creditor would receive deferred cash 

payments with sufficient interest to give that creditor the present value equal to 
the allowed amount of that claim. §1325(a)(5).



1. Each secured creditor must receive the value of its interests in collateral, 

in the form of deferred cash payments w/ interest

3. Conversion between Chaps 7 and 13


a. §727(a)(9): if a debtor was granted a discharge under Chap 13, a Chap 7 cannot 
be filed for six years, unless payments under the plan in the previous case totaled 
at least:



(A) 100 percent of the allowed unsecured claims in such case; or



(B)




(i) 70 percent of such claims; and




(ii) the plan was proposed by the debtor in good faith, and was the 



debtor’s best effort;



b. §1328(f)(1): if you file a Chap 13 w/in the four years after there was a Chap 7 
filed then you cannot obtain a discharge 


c. §1328(f)(2): there is a 2 year waiting period between Chap 13 cases



1. unclear how the two year period is measured




a. In re Bateman: look from filing date to filing date

4. Repetitive Filings 


a. §362(c)(3) addresses when debtor had prior bankruptcy case dismissed within 1 
year period. 


b. §362(c)(4) addresses a similar situation where the debtor had 2 or more cases

5. Commencing a Chap 13


a. file a petition


b. Documents under 521:


c. Must file a plan w/in 15 days of filing a petition



1. Even if the plan has not been confirmed, payments must be made under 


the plan to the chap 13 trustee w/in 30 days of filing the plan



2. If the plan is not approved, the money is returned to the debtor §1326a



3. Where the debtor fails to make the first payment on time, the case can 


be dismissed ( timely payments are important


d. Meeting of creditors must be called w/in 20-50 days of petition


e. Proof of claim must be filed w/in 90 days of meeting of creditors 


f. Debtor must provide notice of a hearing where the court will consider whether 

to approve the plan



1. the debtor must also provide creditors w/ a summary of the plan or the 


plan itself




a. no voting in a chap 13




b. only court is vested w/ power to approve/disapprove


g. timing for confirmation 



1. 20-45 days after the §341(a) meeting of creditors 

6. Chap 13 “Standing Trustee §1302


a. Doesn’t take control of debtor’s assets, unlike Chap 7



1. debtor remains in possession of assets



2. §1303: debtor vested w/ rights that they arent in chap 7




a. debtor has exclusive rights of trustee to use, sale and lease 



property under §363(d)(f)

7. Filing Chap 13 invokes automatic stay


a. After the order for relief under chap 13, a creditor may not act, commence or 
continue any civil action to collect all or part of:



1. A consumer debt



2. From any individual, including co-obligor on a debt (“co-debtor stay”)




a. e.g. co-signor

8. Chap 13 POE


a. POE in chap 13 defines the scope of the stay as to property


b. Problem:



1. 1306: POE includes, in addition to property in 541, earnings from 


services performed by the debtor after commencement and before 



closed/converted



2. 1327b: except as otherwise provided by plan or court, the confirmation 


of plan vests all POE in the debtor



3.  what happens to 1306 earnings on confirmation? Is the POE Or not?




a. Case law split:





1. Matter of Heath: debtor filing vests all POE and 





confirmation revests all the Property that is not necessary 




for fulfillment of the plan





2. Petricelli: plan or confirmation must clearly identify 




what remains POE






a. if not, it revests w/ the debtor


c. property not covered by plan is not covered by automatic stay, and post petition 
creditors can levy on the property



1. but pre petition creditors are stuck to the plan



2. Exception: DSO: pre-petition creditor who is an ex spouse w/ DSO can 


pursue their pre petition claim against post petition assets




a. This is not a dischargeable debt and its not precluded by 




automatic stay

9. Chap 13 Plan Requirements 


a. 1322a: mandatory requirements for all chap 13 plans



1. Submission of all or portion of future earnings to trustee for use under 


the plan



2. All priority claims must be paid in full by deferred cash payments over 


the life of the plan




a. all §507 priority claims have to be paid in full over the life of the 


plan unless they agree to something else



3. If the plan classifies claims, it must provide the same treatment of each 


creditor in that class




a. classification is not as important as it is in chap 11



4. A plan may provide for less than full payments of all amount owed for a 

claim, only if the plan provides that all the debtors projected disposable 


income will be applies to make payments under the plan




a. what is a 507a1b payment: DSO




b. if they are going to be paid less than in full, they are going to 



have to pay all projected disposable income


b. 1322b: discretionary requirements (fill in)



1. §1322(b)(1): a plan may designate a class or classes of unsecured 


claims as provided in §1122, but may not discriminate unfairly against any 

class so designated  




a. the classification must be fair, although a clear standard isn’t 



articulated 





1. court wants to ensure that the best interests of the 





creditors test is met: relevant in chap 11 and 13






a. 1325a4/1129a7: creditors have to receive at least 





what they would have in straight liquidation







1. thus they have to do at least as well under 






the debtors plan, including discrimination





2. Fair discrimination: increasing the pool of current 




income





3. Unfair discrimination: penalties and fines, b/c this makes 



the creditors bear the burden of the debtors conduct 





In Re Crawford: district court rejects P’s chap 13 plan.  P 




owed 18k to the county as a result of delinquent child 




support payments and 500$ to a pair of trade creditors and 




19k to the IRS.  The P classifies one group as: A( the 




county debt and B: the rest.  The plan said that he was 




going to pay 100% of plan A and then pay plan B between 




3-6% of what he was owed.  This is rejected.  A new plan is 



set forth 60% of plan A and 0 for plan B:






Holding: the court doesn’t articulate a standard, but 





it gives some factors as what would be “fair” 





discrimination.  This was held unfair., 


2. modify the rights of holders of secured claims, other than a claim 


secured only by a security interest in real property that is the debtor’s 


principal residence, or of holders of unsecured claims, or leave unaffected 


the rights of holders of any class of claims



3. provide for the curing or waiving of any default




a. when you cure you decelerate, and you don’t have to pay all of 



the penalties, default rates and fines


7. Subject to 365 (executory Ks) can provide for the assumption, 



assignment or rejection not previously assigned 




a. want to wait to assume or reject to planned confirmation stage

10. Duration of Chap 13 Plan §1322d


a. if CMI is below median, 3 year plan


b. if CMI above median, its 5 year


c. §1322(d)(2): concept is that if you are over the median, you should be obligated 
to pay more of your income to creditors

11. Payment of DSO’s



a. 1322a2: Chap 13 carries forward chap 7 notion


b. Any DSO must have first priority and pre petition DSO has to be paid in full 
under the life of the plan, unless the holder of the 
DSO agrees to lesser 
payment


c. DSO post petition payments that are delinquent must be brought current in 
order to confirm the plan



1. Failure to do so is grounds for dismissal under 1307 

12. Disposable income:  What if plan is to pay creditors 50% of their claims over a 3 year period and shortly after, debtor sold real estate and debtor wanted to keep proceeds?


a. Are the income proceeds that must be committed to the plan for payment, or 
can he keep as property?



1. 9th circuit: no debtor does not have to commit those proceeds to the plan 

obligations and it doesn’t count as disposable income




a. court viewed it as liquidation of capital asset and not income

13. Student Loan: Recent USSC decision: where a creditor doesnt object, and the plan includes for discharge of the student loan, the loan may be dischargeable 


a. Limited to where the plan provides for the discharge, creditor doesn’t object, 
and the bankruptcy court nevertheless confirms the plan

POST-CONFIRMATION PLAN MODIFICATION

1. modification: usually done to increase/decrease payment, modify the distributions to creditors


a. debtor or party in interest can seek to modify

2. Limitations on Modification


a. code doesn’t really specify a standard


b. several views have emerged:



1. Unless the debtor has experienced a substantial and unanticipated post 


confirmation change of financial condition, the debtor cannot seek 



modification of the plan



2. so long as the requirements of 1325 are met modification is okay




a. pro debtor view

PAYMENTS OUTSIDE THE PLAN

1. Chap 13 debtors make payments outside the plan because the Chap 13 trustee gets a % of the money received as part of his/her compensation, by paying money around the side more money can go the creditor


Ex: car loan that debtor is personally liable for.

2. §1326(c): Except as otherwise provided in the plan or in the order confirming the plan, the trustee shall make payments to creditors under the plan


a. payments to be made outside the plan must be stated in the plan, except: 



1. §1326(a)(1)(B) scheduled in a lease of personal property directly to the 


lessor for that portion of the obligation that becomes due after the order 


for relief, reducing the payments under subparagraph (A) by the amount so 

paid and providing the trustee with evidence of such payment, including 


the amount and date of payment; an



2. §1326(a)(1)(C) secured creditor in personal property debtor must make 


assurance payments to the creditor directly

3. usually outside payments are made on the mortgage


a. rationale:  



1. Debtor usually owes the same payments on the mortgage after the plan 


as he did before, thus debtor is used to the payment



2. Obligation on the mortgage has a duration longer than the plan

CHAP 13 DISCHARGE

1. §1328(a): discharge is not effective until the debtor has completed all plan payments and DSO through the date of the plan


a. the debtor usually doesn’t perform all plan obligations

2. The hardship discharge §1328(b)


a. different than discharge for full performance (super discharge)


b. requirements:



1. Failure to complete payments has to be beyond debtors control (loss of 


job, med emergency, divorce)



2. Not less than what the creditors would have received in straight chap 7



3. Modification is not practical

CLAIMS

1. §1325 Hanging Paragraph: where a creditor has a purchase money security securing a debt that is the subject of the claim, §506(a) bifurcation does not apply to unsecured portion if:


1. the debt was incurred w/in the 910-day preceding the date of the filing of the 

petition, and the collateral for that debt consists of a motor vehicle acquired for 
the personal use of the debtor, or



a. If the case is converted, the claim is still 15k and there is a lien that can 


be enforced to the full extent of state law



Ex: claim for 18k secured by a car w/ a value of 14k.  Debtor make 3k in 


payments during chap 13.  15k claim and secured creditor.




1. The plan has to provide the secured creditor has to have a lien 



securing 15k b/c hanging paragraph tells us no 506a.




2. In a chap 7:  Trustee abandons, secured creditor will seize it and 



sell it and they will have an unsecured claim for the deficiency 



under 506a


2.  if collateral for that debt consists of any other thing of value, if the debt was 
incurred during the 1-year period preceding that filing.



a. applies to purchase money security interests w/in one year 


( Treats an under-secured purchase money obligation as fully secured: can no 
longer strip down\

2. Adequate Protection 


a. Interest rate used to provide adequate protection (for all chaps/cases?)



1. Market based rate: the prime rate as announced adjusted for risk in the 


range of 1-3%



2. In consumer/individual chap 13 it is prime rate w/ the above adjustment 


for risk

3. Valuation of collateral: 


a. Collateral retained under Chap 13: replacement value (reatial value – cost of 
resale, warranties and accessions not subject to the lien)

4. Modification of Home Mortgages 


a. a plan may not modify the rights of parties with a lien on a home §1322(b)



1. applies to principle residence of the debtor only



2. §506(a) cannot be applied where it modifies the rights of secured 


creditors of a mortgage




a. the unsecured portion has to be paid if required under state law




Ex: where state law calls for repayment of the full principle, these 



rights cannot be modified by stripping down


b. Court treats junior underwater liens as as subject to 1322(b)

ELIGIBLITY REQUIREEMTNS 

1. Dollar limits for chap 13


a. cannot have non contingent, liquidated debts of more than:



1. Unsecured debts of less than $290,525;/336k 



2. Secured debts of less than $871,550./1.1


b. Most impt limitation: under any chapt cannot be individual debtor unless you 
have sought credit counseling w/in 180 days of filing the petition
