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Trusts and Wills Outline
1) Intestacy: An Estate Plan by Default
a) Introduction and Terminology

i) Intestate: to die without a will

ii) Testate: to die with a will

iii) Will: a written document containing the intent of the decedent for his property

iv) Probate: the effectuation (by a court) of the rules set forth by the legislature. The formal process by which the affairs of a decedent are concluded.

v) Who inherits your stuff when you die? It depends:
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b) Intestate Succession: Spouse and Descendants

i) Probate Code §6400: “Any part of the estate of a decedent not effectively disposed of by will passes to the decedent’s heirs as prescribed in this part.”

ii) Probate Code §6401: who gets your probate intestate property?

(1) First: community property goes to the surviving spouse (100% of the 50% that the deceased spouse owned), providing the surviving spouse all of the community property.
(2) Second: the surviving spouse takes 100% of the decedent spouse’s 50% of the quasi-community property.

(a) Quasi-community property is property which would have been community property if it was acquired during the marriage and when the couple was domiciled in the community property state.

(3) Last: separate property. Everything else.

(a) 100% goes to the surviving spouse if no one else is left behind (surviving issue, parent, brother, sister, or issue of a deceased brother or sister)
(b) 50% goes to surviving spouse if deceased spouse:

(i) Leaves one child or issue of a deceased child; OR 
(ii) Leaves a parent or issue of a parent
(c) 33% goes to the surviving spouse:

1. Where the decedent leaves more than one child; OR
2. Where the decedent leaves one child and the issue of one or more deceased children; OR

3. Where the decedent leaves issue of two or more deceased children

iii) Probate Code §6402 covers intestate property NOT passing to a surviving spouse..
(1) Issue of decedent take equally

(2) If there are no issue, the decedent’s parent(s) take equally

(3) If no parent or issue, to the issue of the parents equally

(4) If no issue, parent or issue of parents, then grandparents or issue of grandparents equally

(5) If none of the above, if issue of the predeceased spouse, the issue take equally

(6) If none of the above, if the decedent is survived by next of kin, next of kin take equally (per the table of consanguinity)
(7) If none of above, the parents or issue of parents of predeceased spouse equally

(8) If none of the above, the property escheats

iv) Probate Code §6402.5 attempts to mitigate the harsh results when spouses die in relatively close proximity where intestacy would usually favor the survivor’s family. This section allows for the recovery of assets on the second death then held by the surviving spouse but which were traceable to the first spouse’s death. Recapture.
(1) §6402.5(a) applies to real property, is triggered by death within 15-years and the surviving spouse has not remarried.

(a) If the surviving spouse (1) inherits from the decedent, (2) is not remarried, (3) has no issue and (4) dies intestate, the predeceased spouse can claw back some of the property which the surviving spouse inherited for his/her family.

(b) The clawed back property passes in this order:

(i) To the surviving issue of the predeceased spouse

(ii) To the parent(s) of the predeceased spouse

(iii) To the issue of the parents of the predeceased spouse or either of them

(iv) To the next of kin of the decedent

(v) To the next of kin of the predeceased spouse

(2) §6402.5(b) deals with distributing personal property within 5-years. The results are much the same as above.
(a) Also includes the requirement (same as above) that the property must be attributable to the predeceased spouse. The burden of proving attribution is on the claiming party. The party asserting the right of recapture must be able to trace the property back to the predeceased spouse.

v) Janus v. Tarasewicz
(1) Two spouses die nearly at the same time because of Tylenol which had been poisoned with cyanide. The issue for the court becomes who died first because of a $100,000 life insurance policy the husband had taken out payable to his wife. The trial devolved into an expert swear-off going into gross detail of who died first and how.
(2) California, as a result, enacted §6403, the 120-hour rule.

(a) In order to be treated as a survivor, must survive for 120 hours. And if not, each spouse will be treated as having predeceased the other. The estate will be partitioned and passed as if neither spouse had a surviving spouse.

(b) §6403, however, deals only with intestacy. For purposes of testacy, the old millisecond rule survives.

vi) §21109
(a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument
A transferee who fails to survive as long as the instrument requires does not take under the instrument (e.g., a will). This option (setting the required survival time) does not exist under the intestacy statutes.
(b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.
vii) Descendants

(1) What does it mean that issue shall take equally?

(a) Three approaches to distribution

(i) Per Stirpes (English Rule)

1. At which tier do you make the first cut?

a. ALWAYS at the first generation (children)

2. How many shares?

a. One for each child and one for each deceased child who leaves issue
3. What do we do with the dropping shares (those belonging to deceased children with issue)?

a. Straight bloodline descent. The share goes through the bloodline until we find a live descendant.

(ii) Per capita (§240 sets this as the default in California for intestacy) (American Rule)

1. At which tier do you make the first cut?
a. First generation with a live taker (ignoring a generation where there are no living issue)

2. How many shares?

a. One share for each live taker and one share for each deceased taker leaving issue

3. What do we do with dropping shares?

a. Straight bloodline descent to issue

(iii) Per Capita at Each Generation
1. At which tier do you make the first cut?

a. First generation with a live taker.

2. How many shares?

a. One for each live and one for each deceased with issue

3. What do we do with dropping shares?

a. Pool them.

(iv) California default is section 240 per capita approach.

(v) §246 allows for election for per stirpes approach by use of the words “per stirpes,” “by representation,” or “by right of representation.”

(vi) §245 allows election by will, trust, or other instrument to divide per capita per 240 or if the will, trust, or other instrument does not specify, the default is section 240.

viii) Next of Kin

(1) Someone in the table of consanguinity who shares some genes with you. To get there, there is no surviving spouse, no issue, no parents, no issue of parents, no issue of grandparents, no issue of predeceased spouse. But, there is someone who shares bloodline with you.
(2) How to determine which next of kin gets the estate?

(a) Parentelic approach
(i) For purposes of defining next of kin, move outward in the table of consanguinity until you find the next relation. The person in the closest line inherits.

(b) Degree of relationship

(i) Under this relationship, focus on the degrees of relationship between the deceased and the next person.

1. The fewer the degrees of relationship, the first to inherit.

2. Some jurisdictions treat individuals in different lines with the same degree of relationship the same.

(c) Hybrid

(i) Degree of relationship with a parentelic line tie breaker. Shortest chain wins and if same number of links between two, the one in the closest parentelic line wins. If in the same parentelic line, they both share equally.

(ii) California approach.

ix) Issue

(1) Issue refers to all generations of your bloodline descent; the chain of parent-child relationships.
x) Transfers to Children

(1) How do you establish a parent-child relationship?

(a) Traditionally, birth. The only question, who’s baby is it?
(i) At common law, there were presumptions:

1. If child born of married woman, husband was presumed father.
2. If child born out of wedlock, many other presumptions:

a. Inheritance from the mother.

b. But no inheritance rights from the father unless the father came forward

(ii) Now, parentage is much easier to establish through DNA

1. It is on the proponent to establish paternity.

2. Paternity suits are preferred brought when the father is still alive.

a. After the father dies, the higher clear and convincing standard is triggered.

b. Before death, the default burden of the probate code is by preponderance
i. This standard applies unless the statute expressly states otherwise

(b) By way of adoption

(i) Traditional/classic adoption

(ii) Equitable adoption

(iii) Stepparent adoption

(iv) Foster Parent Adoption (attempted adopted)

(v) Post-death adoption

(vi) Non-Stepparent Adoption
(2) §6452 states “a parent does not inherit from or through a child on the basis of the parent and child relationship if any of the following apply:
(1) The parent’s parental rights were terminated and the parent-child relationship was not judicially reestablished.
(2) The parent did not acknowledge the child.
(3) The parent left the child during the child’s minority without an effort to provide for the child’s support or without communication from the parent, for at least seven consecutive years that continued until the end of the child’s minority, with the intent on the part of the parent to abandon the child. The failure to provide support or to communicate for the prescribed is presumptive evidence of an intent to abandon.”

(3) Adopted Children

(a) Probate Code §6450

(i) California eliminates the distinction between child born of married couple and unmarried couple. Does not matter for inheritance if parents are married.
1. Child born of couple, married or not, has full from and through inheritance rights from both parents.

2. In addition, parents acquire full from and through inheritance rights from child.

(ii) Statute expressly includes adoption as method of establishing parent-child relationship.
1. A child adopted has full from and through inheritance rights from their adopting parents.

2. Per §6450, the child adopted acquires full from and through inheritance rights from the adoptive parents. But the from and through inheritance rights from natural parents are severed. Adoption takes the adopted child out of the natural family and places him/her in the new adoptive family tree.
(b) §6451; “an adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person…”
(i) Unless both of the following requirements are satisfied:

1. Natural parent and the adopted person lived together at any time as parent and child (child lived as part of the household) OR the natural parent was married to or cohabitating with the other natural parent at the time the person was conceived and died before the person’s birth (or the child was precluded from living as a part of the household because one of the parent’s died before the child’s birth); AND

2. The adoption was by the (new) spouse of either of the natural parents (a stepparent after divorce of natural parents) OR after the death of either of the natural parents (the post-death adoption)
(ii) The statute creates two exceptions:

1. The stepparent (new spouse) adoption and

2. The post-death adoption

(iii) This deviates from common law in that it preserves from and through inheritance rights of the child in relation to the natural parent

(iv) In the post-death exception, the child can then inherit from and through the mother, the deceased natural father, and the mother’s new spouse.

(v) If the natural father leaves before the child’s birth but after conception and the mother cannot marry a new spouse because the natural father has not divorced the mother. But, the new spouse can adopt the child (if allowed by the natural father). Section 6451 CANNOT APPLY. There is no exception for this situation. The adopting person is NOT the spouse of the natural parent. This is just a regular adoption. There are now inheritance rights between the adoptive father and natural mother, but inheritance rights from the natural father have been severed.
(c) Foster Parent and Attempted Adoption

(i) California has created a foster parent exception; §6454

1. “For the purpose of determining intestate succession by a person or the person’s issue from and through a foster parent or stepparent, the relationship of parent and child exists between that person and the person’s foster parent or stepparent if both of the following requirements are satisfied:
(a) the relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the person’s foster parent or stepparent.
(b) it is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.”

2. What evidence would satisfy this clear and convincing evidence standard? Statements made to friends and family about desire to adopt, and registration of child at school with foster parent’s name as child’s parents, letters attempted to be sent to natural parents, etc.

3. For this exception, the foster parent CANNOT inherit FROM and THROUGH the deceased child, only the foster child can inherit from and through the foster parent.

(d) Equitable Adoption

(i) O’Neal v. Wilkes
1. O’Neal’s father was gone and mother was dead. Child was placed with an aunt and then bounced around with family until Cook ended up raising her after the age of 12. Cook died intestate with no spouse or issue. Was this an equitable adoption?
2. Equitable Adoption Rule:

a. Agreement between natural and adoptive parents
b. Performance by the natural parents of the child in giving up custody

c. Performance by the child by living in the home of the adoptive parents

d. Partial performance by the foster parents in taking the child into the home and treating it as their child

e. And the intestacy of the foster parent.

3. O’Neal could not inherit from Cook. The aunt never obtained any agreement from the parents to move the child around in the home.

(ii) California’s Rule on Equitable Adoption; §6455

1. “Nothing in this chapter affects or limits application of the judicial doctrine of equitable adoption for the benefit of the child or the child’s issue.”

2. California by law acknowledges equitable adoption, but case law still focuses on the contract principals espoused in the O’Neal case from Georgia.

3. California’s most recent case on point was Ford – says California still adheres to contract rules of equitable adoption. The child would only be able to inherit from and not through the adoptive parent

(e) Disinheritance by Negative Will

(i) Can you disinherit someone in a will?

1. The problem becomes whether there are other provisions for where the estate should go. You can die both intestate and testate. A will does not have to cover absolutely everything you own.
2. What is not covered in the will is covered by the probate code. So, there is a historical preference against negative wills. You must give everything to someone in order to prevent somethings from going to the person you do not want to inherit.

3. Common law prohibition on disinheriting wills has softened, but there is still a preference against them

(f) Half-Blood Intestacy

(i) Whole-blood siblings are those that share both parents. If you share only one parent, you are a half-blooded sibling.
(ii) What does it mean for intestacy when there is a mix of whole-blooded and half-blooded siblings?

1. At common law, at the death of the common parent, the whole-blooded siblings would get a whole share and the half-blooded sibling would get half a share.

2. In California, whole and half-blooded siblings are treated the same per §6406

(g) Common Law Adoption: Hall v. Vallandingham
(i) Earl was survived by his widow Elizabeth. They had four children. After Earl’s death, Elizabeth married Jim Killgore who adopted the children. Earl’s brother, the children’s uncle, dies childless, unmarried and intestate. His sole heirs were his surviving brothers and sisters.
(ii) The probate court holds that the children could not inherit from the uncle because Killgore’s adoption had severed the from and through inheritance rights of their father. Common law adoption.

(h) Adult Adoption

(i) Minary v. Citizens Fidelity Bank (Kentucky)
1. Amelia died leaving a will devising her residuary estate in trust to pay the income to her husband and three sons for their respective lives. Upon the death of the last surviving beneficiary, the remaining funds would follow the state’s probate code (the issue of her three sons if there were any) or to a church. One son died without children and Thomas died leaving two children. Alfred, the third son, married Myra and adopted her so that she would have parent-child standing so she would inherit the remainder of the trust instead of it going to the church. This was an acceptable move by Alfred and Myra under the law.

2. Does the state’s definition of heir include an adopted adult? Yes. An adult may be adopted in the same manner as provided by law for the adoption of a child and with the same legal effect. But, the court interprets the intent of the testator here to not include an adopted spouse as a child and prevents Myra from taking.
(ii) Adopted spouses do not inherit through, even when they inherit from a spouse.
(iii) In the case of an adopted minor, an adopter is taking on the responsibilities and obligations of raising a child, so that minor is, for all purposes, treated as the adopter’s child. Therefore, the adoptee can inherit both from and through the adopter. The adoptee becomes part of the family.

(iv) So, should an adopted adult take on the spousal inheritance rule or the adopted minor inheritance rule?
1. Cal. Prob. Code §21115(b)

a. “In construing a transfer by a transferor who is not the natural parent…”

i. The transferor could be anyone
b. “a person born to the natural parent shall not be considered the child of that parent…”

i. This means the child cannot inherit through the natural parent unless…

c. “unless the person lived while a minor as a regular member of the household of the natural parent or of that parent’s parent, brother, sister, spouse, or surviving spouse.”
i. Under these situations, a child can inherit through a natural parent as well as from the natural parent.

d. This statute limits inheritance by a child through a natural parent when the family was unaware of the existence of the child; an unknown error. BUT, this does not affect inheritance from a parent. The child may inherit from his parent, but not from his grandparent through his parent if the family was unaware of the child’s existence.
e. “In construing a transfer by a transferor who is not the adoptive parent…”
i. Anyone except the adoptive parent

f. “… a person adopted by the adoptive parent shall not be considered the child of that parent unless the person while a minor (either before or after adoption) was a regular member of the household of the adopting parent or of that parent’s parent, brother, sister or surviving spouse.”
i. This provision prohibits an adopted adult (like the wife in Minary) from inheritance through his/her adoptive parent. The adopted adult can only inherit from, not through the adoptive parent.

ii. But, it does not affect the adopted minor from inheriting from and through his adoptive parent.

xi) Posthumous Children

(1) What inheritance rights does a child born after the death of a parent have?

(a) Posthumous birth

(i) Common law – any child born within 280-days of the father’s death was presumed to be the father of the child. Now it has been extended to 300-days for this presumption.
(ii) §7611 adopts the 300-day presumption as the California rule

1. §7611 applies to death, annulment, divorce, entry of judgment of separation.
a. So, these items which terminate a marriage do not terminate inheritance rights of the child from the father.

(b) Posthumously Conceived Children and Reproductive Technology

(i) Woodward v. Commissioner of Social Security
1. Three years after marriage, husband discovers he has leukemia. Treatment would affect his fertility so he had sperm preserved. He died shortly thereafter. A couple years later, the wife underwent artificial insemination and bore two children. She then applied for social security survivor’s benefits for the children. The SSA rejected the claim for the children because they were born after the death of the husband.
2. Were the children entitled to the SSA benefits? Court looks to (1) the best interests of the children, (2) the State’s interest in the orderly administration of estates, and (3) the reproductive rights of the genetic parent. Court does not opine on the best interests of the children. The court does note the issues with leaving open ended claims for probate (the state’s interests). As for the reproductive rights of the genetic parent, the court wants the intent of the donor expressed clearly in writing so they do not have to get into the weeds on the issue of fundamental rights. The court calls for clear and unequivocal consent not only to posthumous reproduction but also to the support of any resulting child.
(ii) California, to deal with the issue of the posthumously conceived children, enacted §249.5

1. “… a child of the decedent conceived and born after the death of the decedent shall be deemed to have been born in the lifetime of the decedent, and after the execution of all of the decedent’s testamentary instruments, if the child or his or her representative proves by clear and convincing evidence that all of the following conditions are satisfied:”
a. Burden born by child

b. Requires:

i. Writing
(1) Signed by the decedent and dated
(2) Specification may be revoked/amended only by writing, signed by the decedent and dated
(3) A person is designated by the decedent to control the use of the genetic material
(4) Designated person must give written notice by certified mail, return receipt requested, that the decedent’s genetic material was available for the purpose of posthumous conception (must give interested parties (those with financial interests) notice that there is this genetic material and potential issue to be born in the future (must notify insurance companies, banks, creditors, etc.))
Must be done within four months of date of issuance of death certificate
(5) The child must be in utero within two years of the date of the issuance of the death certificate.
2. In California, the Woodward case would come out differently. The children would not get to inherit from/through the father.
(iii) In re Martin B.
1. Father died of cancer but banked his sperm before his death. The father was the beneficiary of a trust created by the donor’s father. Father’s wife uses the banked material and gives birth to a son.
2. Do the terms “descendants” and “issue” in the trust documents include posthumously conceived children? Was the child issue for the purpose of interpreting someone ELSE’s will? Yes. The court assumes a grandfather would not want to cut out the child of his deceased son.
3. Would Cal. Probate Code §249.5 apply in this situation?

a. “For purposes of determining rights to property to be distributed upon the death of a (any?) decedent, a child of the decedent conceived and born after the death of the decedent shall be deemed to have been born in the lifetime of the decedent…”
i. For the purposes of interpreting the grandfather’s will upon the death of his child, can a posthumously conceived child of the decedent inherit?
The choice of “a” and “the” in the statute seem to suggest that yes. §249.5 applies.

xii) Non-marital Children

xiii) Advancements
(1) Common law – presumption; any property transferred to a child during lifetime by a parent was presumed to be counted against any share of estate for the child.

(2) Now, California has enacted §6409 which reverses the common law presumption

(a) “If a person dies intestate as to all or part of his or her estate, property the decedent gave during lifetime to an heir (larger group than the common law application) is treated as an advancement against that heir’s share of the estate only if one of the following conditions is satisfied
(i) The decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate or that its value is to be deducted from the value of the heir’s share of the estate.
Contemporaneity is not a hard and fast rule – just must be in some proximity to the gift/advancement
(ii) The heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir’s share of the estate.”

The donor has to make it clear at the time of the gift, but the donee does not have to do it contemporaneously. It can occur at any time so long as it is in writing.
(b) Hotchpot Approach (§6409) to advancements

(i) Example: Mother has two children. A goes to state school ($10,000 per year for 4 years = $10,000). B goes to private school ($35,000 per year for 4 years = $140,000). Mother dies intestate with an estate of $200,00. Assume the tuition payments were advancements.
1. All advancement are added back to the estate in the hotchpot.
$200,000
+$40,000
+$140,000
=$380,000
Each child gets $190,000

A has already received $40,000

B has already gotten §140,000



A gets the balance of $150,000

B gets the balance of $50,000
2. What if the mother’s estate was only $50,000
$50,000
+$40,000
+$140,000
=$230,000
Each child gets $115,000
A should get $75,000 but he can only get $50,000
B gets zero because he has already used up his share.
(ii) §6409(b)

1. “Subject to subdivision (c), the property advanced is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first.”
(c) The donor can set the value of the advancement in writing
(d) “If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient’s issue unless the declaration or acknowledgement provides otherwise.”

xiv) Guardianship and Conservatorship

(1) Can a minor child inherit property?

(a) Guardianship

(i) Guardian is to hold, preserve and protect the property for the exclusive benefit of the minor. Guardian has limited authority with what he can do with the property and the court often gets involved when the guardian wants to do anything with the property. It is similar to an ongoing probate through the minority of the child.

(b) Conservatorship

(i) The conservator’s job is the same as a guardian, but slightly more flexible and often involves the court.

(c) Custodianship

(i) Custodians have more power than guardians or conservators and less often involve the court.

(d) Trusteeship (inter vivos trust)

(i) The trust is the most flexible. The donor can set limits, authority, directions, and temporal limits/requirements. There is no court supervision. But, creation is costly.

(e) The default rule in California is the guardianship; the most cumbersome and least efficient

c) Bars to Succession

i) Homicide

(1) In re Estate of Mahoney
(a) Husband killed by wife (voluntary manslaughter). Husband died intestate. Wife, from prison, requests what she was entitled to take under the state’s probate code. But, the court is reluctant to allow her to inherit because of the manslaughter.
(b) Can the wife inherit from the husband? Technically, yes. But, the court imposes a constructive trust on the property to be held for the next descendant. The court crafts this remedy so that the wife cannot be unjustly enriched. The court orders the recipient (here the wife) to disgorge the property to the “rightful” taker.
(2) Cal. Prob. Code §250 – Slayer Doctrine

(a) “A person who feloniously and intentionally kills the decedent is not entitled to any of the following:…”

(i) Any property interest or any position of power of appointment conferred by a writing.
(ii) “feloniously and intentionally kills” means murder and voluntary manslaughter

(iii) §254 provides that a criminal conviction is conclusive of felonious and intentional killing. Otherwise, preponderance of the evidence applies.
(b) (b) “In the cases covered by subdivision (a):
(1) The property interest or benefit referred to in paragraph (1) of division (a) passes as if the killer had predeceased the decedent and Section 21110 does not apply.
(2) Any property interest or benefit referred to in paragraph (1) of subdivision (a) which passes under a power of appointment and by reason of the death of the decedent passes as if the killer had predeceased the decedent…”

(3) §251

(a) May a joint tenant take as a slayer of the other joint tenant? No. Same as the reasons above. The joint tenancy is partitioned and divided into a tenancy in common. The court will not take away what the slayer already owned, but will not allow him to take more.
(4) Slayer Hypotheticals:
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(a) What if J kills M feloniously and intentionally and M dies intestate?

(i) J cannot inherit

1. J’s children still collectively inherit 1/3 of M’s estate. Each child ends up with 1/12 of M’s estate each. D and P inherit the other 2/3 of the estate.

(b) M leaves a will leaving estate to J, D, and P equally. What if J kills M feloniously and intentionally?
(i) J is treated as predeceased and section 21110 anti-lapse does not apply. If the will says “to my sons equally,” J cannot take as a slayer and §250(b)(1) prohibits the application of 21110. D and P take equally and J is treated as predeceasing without issue.

(5) Two different rules apply:

(a) In testacy, 21110 does not apply.

(b) In intestacy, 21110 still applies.

(6) Doctrine of Anti-Lapse; §21110

(a) If the named beneficiary of whatever document dies prior to receiving, the transfer goes to the issue of the transferee, unless the instrument expresses otherwise.
(7) Cal. Probate Code §259; other situations where someone is treated as predeceasing the decedent
(a) “(1) it has been proven by clear and convincing evidence that the person is liable for physical abuse, neglect, or financial abuse of the decedent, who was an elder or dependent adult.
(2) The person is found to have acted in bad faith.
(3) The person has been found to have been reckless, oppressive, fraudulent, or malicious in the commission of any of these acts upon the decedent.
(4) The decedent, at the time those acts occurred and thereafter until the time of his/her death, has been found to have been substantially unable to manage his or her financial resources or to resist fraud or undue influence.”
ii) Disclaimer

(1) Cal. Probate Code §265

(a) “Disclaimer means any writing which declines, refuses, renounces, or disclaims any interest that would otherwise be taken by a beneficiary”

(b) Disclaimers must be in writing and timely filed. You can accept no benefit and you can take no action to otherwise direct it.

(c) When disclaimer occurs, the person disclaiming is treated as predeceasing the decedent and is considered at the time of the decedent’s death.

(2) Under anti-lapse the share will go to issue or under intestacy will pass directly to issue or otherwise be divided among others.

(3) Troy v. Hart
(a) Under disclaimer treated as predeceasing decedent. It is related back to the moment of the decedent’s death (the disclaimer is retroactive up to nine months of the decedent’s death back to the moment of the decedent’s death).
(b) In Troy, there were three siblings. One sibling was institutionalized and unable to care for his financial affairs. He was thus receiving substantial governmental benefits to pay for the care because he was otherwise impoverished. If he later inherited assets, the government would take the assets to aid in compensating for the cost of care or the inheritance would make him ineligible for government assistance and he would need to find medical care on his own until he ran out the inheritance and then he would need to requalify for the government benefits. So, the other two siblings understood that the assets which the third sibling would inherit would either jeopardize his care or would instantly evaporate. The siblings met with the brother with a notary and out of the meeting a disclaimer on behalf of the brother was produced. But, because the brother was incompetent, the disclaimer would not be valid. 
(c) Otherwise, a disclaimer cannot work against the government in the case of medical benefits.

(4) Drye v. U.S.
(a) Son of decedent is in heavy debt to the IRS. He disclaims money he is to receive from his mother so his daughter could inherit the assets without the IRS collecting. The daughter then set up a trust to benefit herself and her father.
(b) The Supreme Court rules that the IRS is a super-creditor and a disclaimer cannot defeat the claims of the IRS. The government, in collection of taxes and recovery of cost of benefits, collects over a disclaimer.
(5) Further limits on use of disclaimers:

(a) Cal. Probate Code §282; “Abuse provisions”
(i) (a) The disclaimer is treated as predeceasing the testator.
(b) Notwithstanding subdivision (a), where the disclaimer is filed on or after January 1, 1985:
(1) The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made under Part 6 (commencing with Section 240) or other provision of a will, trust, or other instrument.”
(6) Hypothetical:

(a) M has children A and B. A has one child C and B has nine children. A predeceases M. M passes. B disclaims. Does the division drop down to the second generation?

(i) NO! Section 282(b)(1) prevents the division from going ten ways. C gets 50% and B’s nine children divided the other 50%.
(7) Hypothetical:

(a) M has children A and B. A has children S and T. M advances A $100k. M dies intestate with $200k estate.

(b) Result: Hotchpot

(i) $200k+$100k= $300K
$150k for A and $150k for B.
A is less the $100K advancement for a total of $50k. B gets $150k.
(ii) But what if A disclaims the share of the estate?

1. When there is an advancement and then the recipient predeceases, the advancement does not count against the issue. But can disclaimer achieve the same result?
a. NO! §282(b)(2) prevents this outcome.
“the beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision (d) of §6409 or subdivision (b) of §6410.”

2) Wills: Formalities and Forms
a) Execution of Wills

i) Attested Wills
(1) First inquiry into any will is whether the person making the will had capacity to make the will.

(2) Assuming capacity, was the will properly executed?

(3) The Four Formalities

(a) Ritual (or cautionary) function

(i) The court needs to be convinced that the statements of the transferor were deliberately intended to effectuate a transfer. The ritual of the act is to drive home the nature and seriousness of the executing of the will and all the weight that it carries with it.

(b) Evidentiary function

(i) The requirement of the transfer may increase the reliability of the proof presented to the court.

(c) Protective function

(i) Some of the requirements of the statutes of wills have the stated prophylactic purpose of safeguarding the testator, at the time of the execution of the will, against undue influence or other forms of imposition.

(d) Channeling function

(i) Compliance with the formalities for executing witnessed wills results in considerable uniformity in the organization, language, and content of most wills. This makes it easier for a court to interpret and give effect to a will.

(4) All four of these formalities are served by having a will in writing, signed and witnessed

(a) Writing serves the evidentiary and protective functions

(b) Signature serves the ritual, evidentiary, and protective functions

(c) Witnesses serve the evidentiary and protective functions

(5) In re Groffman
(a) Groffman had two family friends present when he removed a folded an already signed will from his pocket and called the two friends into another room to witness the will. A lawyer had previously prepared the will. One of the family friends went into the other room and signed. The other family friend came into the other room and, after the first friend had left, signed. When Groffman died, his wife challenged the will based on the execution.
(b) Was the execution of this will proper, especially in regards to the witnesses? No. Strict compliance is required. The signature must be made or acknowledged by the testator in the presence of two or more witnesses present at the same time and such witnesses shall attest and shall subscribe the will in the presence of the testator, but no form of attestation shall be necessary.
(i) Writing

(ii) Signed

(iii) At the foot or end of the document (anything beyond is ignored)

(iv) By the testator or by some other person in his presence and by his direction (someone other than the testator could sign)

(v) Signature made or acknowledged (meaning the signature was already present but the testator tells the witness that it was the testator’s signature. It is then equivalent to a live, fresh signature)

(vi) In the presence of two or more witnesses

(vii) Witnesses present at the same time

(viii) Witnesses attest and subscribe

(ix) In the presence of the testator.

(6) Stevens v.Casdorph
(a) Miller’s nephew and nephew’s wife took Miller to a bank to execute a will and have bank employees witness it. Miller executed the will and then one employee signed as witness and then took the will to another employee who signed it as a witness and then took it to another employee who also signed as a witness (a supernumerary). No one saw another person sign the will.
(b) This will was invalid. The witnesses and testator were not present when the testator signed and the witnesses were not in each other’s presence when they signed.

(7) What does it mean to be “present?”

(a) Common law: line of sight – witness must be able to see the testator sign

(b) Modern approach: conscious presence – the witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing. The test is one of mental apprehension (this is one way around strict compliance with the presence rule)
(8) California has been a strict compliance jurisdiction

(9) Professor Langbein has formulated a more lenient theory of substantial compliance

(a) Perfect adherence to the statute should not be the rule. All that is needed is substantial compliance. A two prong test:

(i) The proponent can show by clear and convincing evidence that the document is the testator’s intended will and

(ii) The proponent can demonstrate substantial compliance with the statute

(b) Then, the will is probated.

(10) Langbein has taken this theory further to advocate for harmless error and a dispensing model

(a) The court should be permitted to dispense with any requirement so long as we have clear and convincing evidence that the testator meant for the document to be his/her will.

(11) Cal. Probate Code §6110; Requirements:
(a) Writing

(b) Signed by one of the following:

(i) Testator

(ii) Another in testator’s presence

(iii) By a conservator pursuant to a court order to make a will (allowing for an incompetent testator to make a will)
(c) Signed by 2 witnesses

(d) During the testator’s lifetime

(e) Witnesses present at the same time

(f) Witnessed signing of the will or acknowledgment of signature

(g) Witnesses understand the instrument signed is the testator’s will

(12) The only requirement of action in §61110 is that the testator sign in the presence of the witnesses. The witnesses may sign whenever they want and wherever they want. The only requirements are that they need to be present for the signing by the testator and must sign before the testator’s death (doctrine of delayed attestation)
(13) §6110(c)(2); “If a will was not executed in compliance with paragraph (1) (witness requirements), the will shall be treated as if it was executed in compliance with that paragraph if the proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator’s will.”

(a) This is a harmless error standard (though applies to a very limited extent)
(14) In re Estate of Stoker
(a) Stoker had a will and trust which left the bulk of his estate to his ex-wife and his girlfriend. He wanted to change his estate plan and had two friends over. One of the friends wrote a document under the testator’s instructions revoking the previous will and trust and giving everything to his two children. He then urinated on the will and trust documents and placed them in the fire.
(b) Can this new writing be probated as a valid will? But, this is not a valid holographic will because it was not in Stoker’s handwriting as required. But, the proponents of the new document were able to invoke 6110(c)(2) and the court probated the will. It was shown by clear and convincing evidence that the testator intended this document to be his will because of the destruction of the old documents and the presence of his two friends.
(15) Signatures

(a) A signature is anything the testator intends to be a signature. And, anyone can sign for you if you intend for it and they are in your presence.

(i) In re Estate of McCabe allowed an “X” with the testator’s name typed underneath to serve as a proper signature. The court said the parties had substantially complied so the signature was valid. But, this case was narrowly limited to allow substantial compliance to the signature requirement of CCP §17.

(b) CCP §17; A signature or subscription includes a mark so long as someone else signs name as witness. Three step requirement:

(i) Testator signs with mark

(ii) Witness writes the name of the individual near to the mark

(iii) Witness signs and writes the witnesses name as the person who wrote testator’s name under the mark.

(c) Taylor v. Holt
(i) Computer composed will. In presence of two witnesses, he typed in cursive his signature, printed it and had the two witnesses sign. He also had the document notarized. The issue was that the testator never put pen to paper. In California, mechanical pens, stamps, prints, etc., do not satisfy. It would be too easy to forge. In Tennessee, a signature means “any other symbol or methodology executed or adopted by a party with intention to authenticate a writing or record, regardless of being witnessed.”
1. Therefore, the signature in Taylor v. Holt satisfied the Tennessee statute.
(16) Order of Signing

(a) Old rule: testator would sign directly beneath the will to make sure nothing was added. And then the witnesses would “subscribe” (sign beneath) the testator’s signature. So, the traditional order was that the testator would sign and then the witnesses would sign.

(b) In re Colling
(i) Colling made a will in a hospital a few days before death. He signed in the presence of his roommate and a nurse. While signing, the nurse was called away. She returned and the witnesses signed. There was only one witness to the entire signature. When she returned, the roommate and the testator acknowledged their signatures.

(ii) Does the witness seeing part of the signing satisfy? The later acknowledgement did not satisfy. When roommate signed, he witnessed the signature. When the nurse signed, she witnessed the acknowledgement. If failed because the rule required two witnesses to either the signature or the acknowledgement. Not a witness to the signature and a witness to the acknowledgement.
(iii) California does not follow this order of signing rule. So long as the court is satisfied that there was no fraud, the will can be probated.

(17) Subscriptions and Addition After Signature

(a) What do we do with the stuff after the testator’s signature?
(i) California does not require the testator sign at the foot or end of the document or that the witnesses subscribe.

1. The question then becomes whether the material was present when the will was signed and witnessed or was it added? If it was added afterwards, it will not be probated and will be ignored. Unless the added material can qualify as a new will or codicil, it will be ignored. If the witnesses testify that the material was there, it will be treated as part of the will.
(ii) At common law, anything beyond the signatures was ignored.
(18) Interested Witnesses and Purging Statutes

(a) Estate of Morea
(i) Testator had three witnesses to the execution of his will. One witness took nothing under the will. Another was the testator’s son and was getting less under the will than he would have through intestacy and the third witness stood to get nothing without the will but some with the will. The state statute required two disinterested witnesses to a will. A disinterested witness is someone who receives no benefit or appointment of power under the will.
(ii) Are there two disinterested witnesses here so that the will may be probated? Yes. There was one good witness who would get nothing from the will. The testator’s son was also good because he was technically disinterested. He stood to take less under the will than in intestacy. The third witnesses could not be counted because he stood to get nothing without the will.
(b) Other rules:

(i) Interested witness could not witness and would be treated as not having witnessed. Therefore, a will, otherwise valid, could not be probated if there were not two disinterested witnesses.

(ii) An interested witness would be purged from taking any benefit.

(iii) An interested witness would be purged from taking any benefit above what he stood to inherit by intestacy.

(iv) California disinterested witness rule: not going to invalidate, not going to purge entirely. Look to intestacy and other estate planning documents and purge excess over what the interested witness stood to take in intestacy and by other documents.

(v) California Probate Code §6112: a modern purging statute

1. Any person generally competent to be a witness may act as a witness to a will

2. A will or any provision thereof is not invalid because the will is signed by an interested witness

3. Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption affecting the burden of proof.
4. If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) (number 3) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established (intestacy if no other will, old will if there was one).
(c) In re Pavlinko’s Estate
(i) Husband and wife have wills drafted and executed at the same time. At signing, the wills were switched and each signed the others mistakenly. The wills were mirror wills; each gave to the other and if both died, they gave to the same family members. When the wife died, her will was not probated at all (likely because assets were held in joint tenancy or property was held in husband’s name). But, the problem with the signatures was discovered upon the husband’s death. Wife’s will, signed by the husband, was offered for probate upon his death.
(ii) Can the wills be valid with each other’s signatures on the other’s will? No. Strict compliance is the standard. Both wills are invalid. The court is unwilling to correct the problem because the court would essentially have to rewrite the decedent’s will to make it valid and able to be probated.
(d) In re Snide
(i) Similar facts to Pavlinko.

(ii) Can the wills be probated as switched? This court holds that they can be probated. The court adopted a substantial compliance approach to the problem of the switched wills and finds there was substantial compliance here. The mistake was clear and there were no issues with the formalities or capacity.

(e) In re Will of Ranney
(i) A one-step self-proving affidavit combines the language of an attestation clause with that of a self-proving affidavit so that the testator and the witnesses sign the will just once, simultaneously executing it and swearing under oath as to its due execution. A two-step affidavit states that the will was already executed in compliance with the Wills Act and is meant to be signed after the testator and the witnesses execute the will itself.
(ii) Here, the testator’s lawyer meant to include a one-step affidavit but accidentally included a two-step affidavit, so the witnesses never actually signed as witnesses. Despite not having the witnesses, the court said the will substantially complied and probated it. The affidavit satisfied substantial compliance as to the witness signatures because there was clear and convincing evidence that witnesses were present and there was no fraud.
(19) In re Will of Ferree
(a) Right before committing suicide, Ferree obtained and filled in a preprinted will form and had it notarized. The form was found near the decedent’s body.

(b) Can the document be probated? No. The will cannot be probated because it did not substantially comply. It was a writing and signed, but only had one witness (if you count the notary).

(20) In re Estate of Hall
(a) Husband executed a will while unmarried. Thirteen years later, he had a new Joint Will drafted with his wife. The will was drafted and not finalized so the husband asked to make the draft valid and he notarizes the will and signs as witness. The husband and wife go home and destroy his original will. Husband dies before the new will is finalized. Wife goes to court and attempts to have the Joint Will draft probated while the husband’s children from a prior marriage attempt to have the will invalidated so they can inherit in intestacy.

(b) Can the joint will be probated? Yes. This jurisdiction applies UPC harmless error and requires two witness signatures. It was clear and convincing the testator intended the Joint Will draft to be his will. This intent was evidenced by the testator’s signatures on the draft and destruction of the old will.

(21) In re probate of Will and Codicil of Macool
(i) Husband and wife of second marriage. Husband had seven children from first marriage which new wife raised as her own. She had some nieces she was fond of. While both were living, they drafted wills leaving estate to her stepchildren and his children if the other spouse is not still alive. Husband dies and leaves everything to her. She goes to revise her will and wants to leave some property to nieces and wants to keep the family house in her husband’s family. Lawyer dictates will with wife and creates a rough draft. Before completion of the draft, wife leaves and dies before reviewing final draft.
(ii) Can this document, the draft, be probated as the wife’s will? No. Need clear and convincing evidence that the decedent intended this document to constitute her will, or alternatively, a partial revocation of her prior will. Need clear and convincing evidence that: (1) the decedent actually reviewed the document in question; and (2) thereafter gave his/her final assent to it. There was clear and convincing evidence that the decedent wanted to change her testamentary intentions. BUT, we do not know that she intended this document to be her new will considering she had never seen the document.
ii) Relief- Curative Doctrines
iii) Holographic Wills

(1) For a valid holographic will, the document must be in testator’s handwriting.
(2) In re Kimmel’s Estate
(a) Decedent sent letter to two of his children which stated “if enny thing happens all the scock money in the 3 Bank liberty lones Post office stamps and my home on Horner St goes to George Darl & Irvin Kepp this letter lock it up it may help you out.” Decedent dies shortly after mailing the document. 

(b) Can this letter be probated? Yes. The document was in testator’s handwriting. It was signed and it was dated. There was also evidence of testamentary intent in the phrase “if enny thing happens”
(3) Cal. Probate Code §6111; holographic wills
(a) A will that does not comply with Section 6110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator
No requirement that the will be dated.
(b) If a holographic will does not contain a statement as to the date of its execution and:
(1) If the omissions results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will.
(2) If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.
(c) Any statement of a testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.

(4) In re Estate of Gonzalez
(a) Testator filled in a pre-printed form will in his own handwriting but did not have it witnessed. Some words, including testamentary intent, were pre-printed. Testator took one form and showed it to his brother and sister-in-law and told them he intended to write a clean version on the second copy and have them witness it. Instead of filling in the new copy and then having the witnesses sign, he had the witnesses sign the blank copy intending to fill in the new one. 
(b) Can the will be probated? It is not a valid attested will because the witnesses did not sign the document. But, it can be probated as a valid holograph. The issue becomes how much of the writing needs to be in the testator’s hand. This court decides that the pre-printed material and the handwritten provisions may be considered together.
(5) Cal. Probate Code §6111(c)
“Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.”
(6) Cal. Probate Code §6111.5
“Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear.”
(7) Could a will like the one in Gonzalez be probated under the harmless error rule in California? §6110(c)(2) says we can do without witnesses as long as we can show by clear and convincing evidence that the testator intended that document to be his will at the time of execution.

(8) In re Estate of Kuralt
(a) Kuralt executed a holographic will bequeathing property in Montana to his mistress Shannon, on May 3, 1989. He sent this to her. On May 4, 1994, Kuralt executed a formal, attested will which mentioned nothing of the Montana property. Everything was to go to his wife though. On April 9, 1997, Kuralt deeded interest in part of the property to Shannon. He planned on deeding the rest later, but became ill. On June 18, 1997, from the hospital, Kuralt sent Shannon a letter which stated “I’ll have the lawyer visit the hospital to be sure you inherit the rest of the place in MT. If it comes to that.” It was signed with the letter “C.”
(b) Did the June 18, 1997 letter express testamentary intent to transfer the property in Montana to Shannon? Yes. Shannon, after Kuralt’s death, wanted to probate the letter. The issue with the letter being a holograph was that it may have been lacking testamentary intent. The letter contained no traditional expressions of testamentary intent, but the court probated it anyway. The court found the future intentions of the letter were clear enough to give them effect.
b) Revocation of Wills

i) All states permit revocation of a will (1) by subsequent writing executed with Wills Act formalities, and (2) by a physical act such as destroying, obliterating, or burning the will with intent to revoke.
ii) A new will may revoke an old will in part (e.g., by codicil) or in whole. Revocation can be express or implied (by inconsistency)

iii) Types of Bequests

(1) Specific

(a) (e.g., I give my watch to…)

(b) The first thing to go and gets priority over general and residual bequests.

(c) Identifies a specific item and a specific beneficiary.

(d) If the item is not present, the gift fails.

(2) General

(a) Usually deals with fungible items (e.g., cash or stock)

(b) But there is a peculiarity – if the item is not present, it is viewed as a direction to the executor to go out and get that item

(3) Residual

(a) Everything left over after general and specific bequests have been dealt with.

iv) Codicil

(1) Wills come first and then codicils. The focus is on what effect the second document has on the operation of the first – does the second document leave anything for the first document to perform? If yes, it is a codicil. If no, it is a new will.
v) Thompson v. Royall
(1) Testator wrote a will and a codicil and in an attempt to revoke both wrote on the reverse side of the codicil and on the coversheet to the will that they were both null and void. This was done with the aid of a lawyer, but the revocation notations were not witnessed.
(2) Had the will been revoked by the notations? No. If a revocation is by writing, as it was here, the revocation must comply with the wills act. It is clear that the testator was trying to revoke. But he did not comply with the wills act, so the revocation was not valid as a revocation by writing.
vi) Cal. Probate Code §6120
“A will or any part thereof is revoked by any of the following:
(a) A subsequent will which revokes the prior will or part expressly or by inconsistency.
(b) Being burned, torn, canceled, obliterated, or destroyed, with the intent and for purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.”

vii) In re Estate of Stoker
(1) Stoker had a will and trust giving the bulk of his estate to his ex-wife and current girlfriend. He decided to revoke it and had his friend write a new will which he signed. He then urinated on it and lit on fire a copy of the trust and will documents. The wife and girlfriend attempted to have the will and trust documents they had probated.
(2) Was the old will revoked? Yes, by writing. A physical act must be applied to the original document. Here, the new writing expressed intent to revoke. But, it was not a valid, attested will and it was not a valid holograph. So, the court applied 6110(c) which allowed for forgiveness of the witness issues where there was clear and convincing evidence. The old estate plan was revoked and the new will was probated.
viii) Harrison v. Bird
(1) Attorney was called by client to revoke a will. The attorney had possession of the will and in response to the phone call took the document, tore it into four pieces and then mailed the pieces with a cover letter indicating what he had done to the client. At the client’s death, the cover letter and envelope were found, but the pieces of the will were unable to be located.
(2) Was the will revoked? Revocation was improper, but inability to find it after she died lead to a presumption that the will was destroyed and revoked. The will was presumed revoked and not just lost because intention to destroy was clear.
ix) What do we do about a lost will?

(1) Under the lost will doctrine, you attempt to prove up the will with other evidence; such as the preparer of the will, copies of the original, or drafts. The original does not need to be present.

(2) But there is a second doctrine; Presumptive Revocation

(a) (1) If you as testator were the last person to have the document in your possession and (2) you had capacity while you had it and (3) it goes unfound at death, it is presumed the testator destroyed it.

(i) This is rebuttable by the person trying to advance the will presumed to be revoked.
(3) Cal. Probate Code §6124; California’s version of presumptive revocation
(a) “If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.”

(b) If the presumption of revocation (a relatively weak presumption) is successfully rebutted, then the lost will doctrine is triggered.

x) What happens when two valid, signed, and witnessed copies of a will exist?

(1) Cal. Probate Code §6121

(a) “A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.”

(2) The nexus between §6124 and §6121 means that if a revoked copy cannot be found, the duplicate steps in and counters the presumption of revocation. Something must be left behind if you intend to revoke a duplicate by destruction.

xi) Partial Revocation

(1) Cal. Probate Code §6120

(a) “A will or any part thereof is revoked by any of the following…”

xii) Revocation by Operation of Law

(1) Cal. Probate Code §5040 -- extends some of the traditional wills rules (see below §6122) to other forms of nonprobate transfers.
(a) “Except as provided in subdivision (b), a nonprobate transfer to the transferor’s former spouse, in an instrument executed by the transferor before or during the marriage or registered domestic partnership, fails if, at the time of the transferor’s death, the former spouse is not the transferor’s surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage or termination of registered domestic partnership. A judgment of legal separation that does not terminate the status of spouses is not a dissolution for purposes of this section.

(b) Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:
(1) The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor’s death.
(2) There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
(3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor’s death.

(c) …(e) As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy, of either of the following types:
(1) A provision of a type described in section 5000.
(2) A provision in an instrument that operates on death, other than a will, conferring a power of appointment or naming a trustee.”

(i) Life insurance is a matter of contract so if you want to change the recipient of the benefit, you must do so with the company.

(2) Cal. Probate Code §6122 – divorce and wills
(a) “Unless the will expressly provides otherwise, if after executing a will the testator’s marriage is dissolved or annulled, the dissolution or annulment revokes all of the following:

(i) Any disposition or appointment of property made by the will to the former spouse.

(ii) Any provision of the will conferring a general or special power of appointment on the former spouse.

(iii) Any provision of the will nominating the former spouse as executor, trustee, conservator, or guardian.

(b) If any disposition or other provision of a will is revoked solely by this section, it is revived by the testator’s remarriage to the former spouse.

(c) In case of revocation by dissolution or annulment:
(i) Property prevented from passing to a former spouse because of revocation passes as if the former spouse had failed to survive the testator.

(ii) Other provisions of the will conferring some power or office on the former spouse shall be interpreted as if the former spouse failed to survive the testator.

(d) For purposes of this section, dissolution or annulment means any dissolution or annulment which would exclude the spouse as a surviving spouse within the meaning of Section 78. A decree of legal separation which does not terminate the status of spouses is not a dissolution for purposes of this section.”
(3) What happens with joint tenancy if you are joint tenants with a spouse and get divorced?

(a) §5042 controls: “(a) Except as provided in subdivision (b), a joint tenancy between the decedent and the decedent’s former spouse, created before or during the marriage or registered domestic partnership, is severed as to the decedent’s interest if, at the time of the decedent’s death, the former spouse is not the decedent’s surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage or registered domestic partnership. A judgment of legal separation that does not terminate the status of spouses is not a dissolution for purposes of this section.
(b) Subdivision (a) does not sever a joint tenancy in either of the following cases:
(1) The joint tenancy is not subject to severance by the decedent at the time of the decedent’s death.
(2) There is clear and convincing evidence that the decedent is intended to preserve the joint tenancy in favor of the former spouse.”
(b) This section presumes the spouse wants revocation. It is a rebuttable presumption that the joint tenancy is severed by divorce. The rebuttable with clear and convincing evidence.
xiii) Dependent Revival and Dependent Relative Revocation 
(1) Doctrine of Revival

(i) Two approaches:

1. Strict: to revive, must execute the will again (not a recognition of revival)

2. Modern: treat the earlier will as revived if the testator intends to revive it. No need to execute because the first will complied with all the Wills Act requirement once. California takes this approach.
(b) Cal. Probate Code §6123; Revival
(a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts (revocation by physical act) under Section 6120 or 6121, the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or from the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed.
(b) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will (revocation by writing), the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect.
In this scenario, the second will is revoked by the third will. So, the court will look for evidence of intent in the third document, the express language of the third will. A court will not let in evidence beyond the four corners of the document.
(c) Revival; asks can we bring back a previously revoked will?

(i) Yes if;

1. Valid revocation

2. Revive if intent to revive

a. If revocation by act, look to circumstances (extrinsic evidence), including oral declarations of the decedent, for intent.
b. If revocation by subsequent writing (a new will), look to express language of third will for intent. Must write something expressing intent to revive
(d) In re Estate of Alburn
(i) Decedent had executed two wills. One in Milwaukee in 1955 and one in Kankakee in 1959. The decedent was unmarried and had no children. The Kankakee will expressly revoked the Milwaukee will in whole. Under American law, the moment the Kankakee will revoked the Milwaukee will, it was destroyed. The decedent later tore the Kankakee will and had the brother scatter the pieces and told her brother that she wanted the Milwaukee will “to stand.” When it comes time to probate a will, three groups appear. One group wanted the estate probated through intestacy, one asked for probate of the Kankakee will and one asked for probate of the Milwaukee will.

(ii) Is one of the two wills valid? The Milwaukee will is to be probated. The testator’s intent was clearly to bring back the first, Milwaukee, will. The doctrine of revival would apply here, but the state did not recognize it at the time, so the court fit it into DRR because it wanted to revive the will. The mistake? Of law; that she could revive Will 1 by revoking Will 2. But for the mistake would she have revoked will 2? There is no will. This was a failed attempt to revive Will 1 by revoking Will 2 which is a tactic not recognized in the jurisdiction. 
1. The problem here is that DRR focuses on the revocation of the first will and whether its revocation can be ignored. The problem here is that the will she wanted to be valid was not the will she had revoked. So, the court ignored the revocation of Will 2, the Kankakee will, and probated it.
2. (In California, the Milwaukee (first) will would be probated.)
(2) Doctrine of Dependent Relative Revocation

(a) If a testator undertakes to revoke his will upon a mistake assumption of law or fact, under the doctrine of dependent relative revocation the revocation is ineffective if the testator would not have revoked the will but for the mistaken belief.
(b) Set up:

(i) Valid revocation based on a mistake

(ii) But for the mistake, the testator would not have done what he did (the mistake caused the testator to do what he did; problem? The testator is dead and likely did not think there was a mistake, so there is not going to be much evidence of intent).

(iii) What evidence of mistake is allowed?

1. If by act, look for failed alternative plan of disposition (evidence of intent for the change; evidence of what the testator is trying to do)

a. Either the testator revoked the will or some mistake caused the revocation and it would not have otherwise been revoked.

2. If by writing, the mistake must be expressed in the terms of the new will (cannot look beyond the four corners of the new will for mistake)

(c) Limitations:

(i) Courts are reluctant to undo a valid testamentary act, so they only apply DRR in extreme scenarios.

(ii) With rare exception, courts have held DRR apply only (1) if there is an alternative plan of disposition that fails, OR (2) if the mistake is recited in the terms of the revoking instruments or, possibly, is established by clear and convincing evidence.
(iii) If there is an alternative plan of disposition that fails –this would occur in the scenario where revocation was by physical act.

(iv) If there is a revoking instrument, the earlier will must have been revoked by writing. So, the court will look only to the document.

(d) LaCroix v. Senecal
(i) Decedent had a will and executed a codicil before death. Decedent wanted to correct a mistake in names in the will and wanted to add a new middle initial for a mistake. The first will was a satisfactory will and entirely wills act compliant. The lawyer drafts a new will with the correct middle initial. The new will was drafted and had two interested witnesses only. It this case, any bequests to the witnesses would be voided.
(ii) Does DRR apply here to save the earlier will? There was a mistake of law as to the interested witnesses. But for this mistake, the testator probably would not have revoked the earlier will. The revocation was by writing, so the evidence of the mistake would be the signatures of the interested witnesses. This was beyond the knowledge of the testator (there is a general presumption that a mistake of law is beyond the testator’s (non-lawyer) knowledge). The court allowed the earlier will be to restored.
c) Components of a Will

i) Integration of Wills

(1) Doctrine of integration – all papers that are present at the time of execution and that are intended to be part of the will are treated as part of the will.

(2) In re Estate of Rigsby
(a) Testator died leaving a holographic will. Two pages were found together in the same envelope but unstapled. The second page did not state any testamentary intent and did not reference the first; it was just a list of property followed by names. The first page was signed and dated at the top and bottom and show testamentary intent.
(b) Are both pages the testator’s will? The first page, which was the will, did not integrate the second. The second page conflicts in part with the first page. The second page was unstapled and unsigned and the first page did not reference the second. “The second page could easily be interpreted as a work sheet listing Decedent’s assets as a preliminary step before drafting the first page.”

ii) Republication by Codicil

(1) Under this doctrine, a validly executed will is treated as re-executed (republished) as of the date of a codicil. The codicil can be treated as refreshing, and re-dating the underlying will to the date of the codicil.

(2) In re Estate of Nielson
(a) The testator drew lines through the dispositive provisions of his typewritten will and wrote between the lines: “Bulk of Estate – 1. – Shrine Hospital for Crippled Children – Los Angeles, $10,000 – 2. Society for Prevention of Cruelty to Animals.” Near the margin of these cancellations and interlineations were the testator’s initials and date. At the top and bottom of the will were the handwritten words, “Revised by Lloyd M. Nielson November 29, 1974.” The court held the handwritten words constituted a holographic codicil that republished the typewritten will as modified.
iii) Incorporation by Reference

(1) Allows for a writing that was in existence but not present at the time of execution and that was not itself executed with testamentary formalities to be absorbed into the testator’s will:

(a) Three requirements:

(i) Intent to incorporate something which exists beyond the will

(ii) Must be described adequately (does not need to be exact or precise)

(iii) Must be in existence at the time of execution

(2) Clark v. Greenhalge
(a) 1977- decedent wrote a will. The will made Greenhalge the executor of the decedent’s estate and gave him a substantial part of her estate. The will stated Greenhalge was to take everything except items listed in a memorandum of which Greenhalge knew. Memorandum was written first in 1972 and then changed in 1976. The will was written in 1977 and referenced the memorandum. The testator continued to write out specific gifts in a notebook (until around 1979). The testator expressed some intention to bequeath a painting to a neighbor. In 1980, the testator made two new codicils (which made only minor changes). In 1986, the testator passed away. Executor has the will, memorandum, and notebook. He gives effect to everything in the will and memorandum, but refuses to carry out the wishes in the notebook.
(b) Can the notebook be incorporated by reference? Yes. The court treats the memorandum and the notebook as the same thing. The notebook was not in existence when the will was executed, but this is cured by the 1980 codicils which republished the will and re-dated it to 1980. 
(3) Cal. Probate Code §6132 – affirms the use of a property list for distribution of tangible, personal property, with less than $5,000 individually and $25,000 total value.
(a) Notwithstanding any other provision, a will may refer to a writing that directs disposition of tangible personal property not otherwise specifically disposed of by the will, except for money that is common coin or currency and property used primarily in a trade or business (money and business assets are not eligible). A writing directing disposition of a testator’s tangible personal property is effective if all of the following conditions are satisfied:
(1) An unrevoked will refers to the writing
(2) The writing is dated and is either in the handwriting of, or signed by the testator
(3) The writing describes the items and recipients of the property with reasonable certainty.
(b) The failure of a writing to conform to the conditions described in paragraph (2) of subdivision (a) does not preclude the introduction of evidence of the existence of the testator’s intent regarding the disposition of tangible personal property as authorized by this section. In other words, even if it isn’t in the testator’s handwriting and it isn’t signed, we will still allow in evidence to prove intent.
(c) The writing may be written or signed before or after the execution of the will and need not have significance apart from its effect upon dispositions of property made by the will. A writing that meets the requirements of this section shall be given effect as if it were actually contained in the will itself, except that if any person designated to receive property in the writing dies before the testator, the property shall pass as further directed in the writing and, in the absence of any further directions, the disposition shall lapse
(d) The testator may make subsequent handwritten or signed changes to any writing. If there is an inconsistent disposition of tangible personal property as between writings, the most recent writing controls.
(g) The total value of tangible personal property identified and disposed of in the writing shall not exceed twenty-five thousand dollars ($25,000). If the value of an item of tangible personal property described in the writing exceeds five thousand dollars ($5,000), that item shall not be subject to this section and that item shall be disposed of pursuant to the remainder clause of the will. The value of an item of tangible personal property that is disposed of pursuant to the remainder clause of the will shall not be counted towards the twenty-five thousand dollar ($25,000) limit described in this subdivision.
(4) Johnson v. Johnson
(a) Testator was a lawyer. He prepared three typewritten paragraphs stating that the document was testator’s will and making various bequests. The document was not signed by testator or witnessed and it appears to cut-off mid-sentence. Beneath the type, testator wrote the following by hand: “to my brother James I give ten dollars only. This will shall be complete unless hereafter altered, changed or rewritten.” Testator signed and dated the document below the handwritten portion. The document is neither a valid attested will (no witnesses) nor a valid holographic will (not in testator’s handwriting).
(b) Can the document be probated? Yes. The handwritten portion alone looks like a valid holograph. It is signed, dated, and in the testator’s handwriting. But, the handwritten portion does not contain a residuary clause; that is in the typewritten text suggesting the handwriting is merely a codicil because the second document leaves something for the first to accomplish. Integration – we can integrate because it seems clear that was the testator’s intent, but it cannot be read because it is not wills act compliant. Incorporation by reference – must show: (1) intent to incorporate, (2) document must be sufficiently described, (3) document must have been in existence at the time of execution. The document was obviously in existence at the time of execution, document was sufficiently described, and the intent to incorporate was clear because the handwriting said “this will is complete.” BUT, the court in Johson did NOT USE INCORPORATION BY REFERENCE because the jurisdiction did not recognize it. They used republication by codicil, but this is bad law – republication by codicil assumes there was an underlying, validly executed will. You CANNOT republish something which was not a valid will to begin with.
iv) Acts of Independent Significance

(1) A will may make reference to some act or fact which exists outside of the will. It is an act or fact which will control in some way who gets what or how much they. The act must have some independent significance; some lifetime, non-testamentary impact. 
(2) Limitations:

(a) Fact and circumstance specific – courts are especially suspicious of large increases.

(b) Must identify what act or fact specifically is to be reviewed

(c) Must analyze whether the act/fact has independent significance.

(3) Typical example: “I leave… to my children.” Have one child at execution and more children later. Those after-born children get benefits under the will.
(4) Hypotheticals: Can a bequest of “the contents of” T’s home or T’s safe be enforced under the doctrine of acts of independent significance?
(a) T bequeaths “the contents of my house” to A. In T’s house are a variety of belongings, including furniture, jewelry, artwork, and clothing, as well as a safe containing stock certificates and cash. Does A take these items?
Contents descriptions are usually limited to tangible property (usual and customary items associated with the house). Items of peculiar significance or value (such as stock certificates) are not included – In re Estate of Light.
In re Estate of Isenberg – had a collection of expensive art hanging on the walls of his home. Would this art be included in a “contents of the home” clause in a will? Court said yes because he lived with it and enjoyed it just like the furniture

(b) T bequeaths “the contents of the right-hand drawer of my desk” to A. In the drawer at T’s death are a savings book passbook in T’s name, a certificate for 100 shares of General Electric common stock, and a diamond ring. Does A take these items?
The passbook may be normally kept in a drawer. A stock certificates probably would not be kept in a drawer because they are difficult to replace and valuable. If the diamond ring is expensive, it generally would not be left in a drawer.
These unusual items kept in the drawer seem to have been placed in the drawer for a testamentary purpose. If this was the way the testator normally kept her stuff, it may be non-testamentary and may be deemed to be a valid act of independent significance.
THE INQUIRY IS FACT SENSITIVE

(c) T bequeaths “the contents of my safe deposit box in Security Bank” to B and “the contents of my safe deposit box in First National Bank” to C. Do B and C take the items found in the respective box?
Courts are more willingly to honor these sorts of bequests because the risk of fraud is low. The box is kept secure and visits are recorded

(d) T’s will provides: “I have put in my safe deposit box in Continental Bank shares of stock in several envelopes. Each envelope has on it the name of the person I desire to receive the stock contained in the envelope.” At T’s death, several envelopes are found in T’s safe deposit box, each with the name of a person written on the envelope. Inside each is a stock certificate. In one envelope is a certificate for 200 share of Coca-Cola stock and on the envelope is written “For Ruth Moreno.” Do Ruth Moreno and the other persons take the stock in the envelopes bearing their names?
Risk of fraud is low because of safe deposit box. And we know what the testator was doing and intended. If T’s will was written after the envelopes were placed in the safe deposit box, incorporation by reference may apply. 
If the envelopes were placed there after the execution of the will: This is a testamentary act and therefore has no independent significance. There is no lifetime significance to the action. It is unlikely to be honored under this doctrine
v) Contracts Relating to Wills

(1) A person may enter into (1) a contract to make a will or (2) a contract not to revoke a will. As such, the law of contract applies, not the law of wills. This puts the claimant before the heirs in terms of collection.

(2) Cal. Probate Code §21700

(a) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made after the effective date of this statute, can be established only by one of the following:
(i) Provisions of a will or other instrument stating the material provisions of the contract REQUIRES WRITING
(ii) An express reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract. REQUIRES WRITING
(iii) A writing signed by the decedent evidencing the contract. REQUIRES WRITING
(iv) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity. NO WRITING REQUIRED
(v) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.
1. The execution of a joint will or mutual will does not create a presumption of a contract not to revoke the will or wills.

2. A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made prior to the effective date of this section, shall be construed under the law applicable to the contract to the effective date of this section.

(3) Contract Not to Revoke a Will (covered by §21700)

(a) Keith v. Lulofs
(i) Husband and wife. Husband had son from a previous marriage and wife had daughter from a previous marriage. The two created joint wills; each will left all to each other and if not, to the kids. Husband died and his will was probated. Then, the wife revoked her will and execute a new will leaving everything to her own daughter and nothing to the step-son.

(ii) Did the joint wills create a contract?

1. No. No contract was created. Just because they were joint wills and we know the intent, there is no restriction on the testator changing her mind before her death. They could have entered into a contract to not revoke, but they did not. A contract to not revoke CANNOT BE IMPLIED.
(b) If there is a contract to not revoke, may the will be revoked? Yes, but the revoker will be liable for damages in breach of contract. The breach occurs only when the testator dies.

(c) If a will says “shall not be revoked,” what property does this provision apply to?

(i) There is a trust theory that all property at the first death is given to the other spouse in trust for the children. The more popular theory is estoppel. 
(ii) Judicial intervention for a spouse “wasting property” is difficult to obtain because the difficulty is in determining whether the children are just third-parties to the contract or beneficiaries to the will.

3) Wills: Capacity and Contests

a) In order for a testamentary act to be valid, the testator must have had capacity at the time of execution – THIS IS WHERE ALL WILLS QUESTIONS BEGIN

b) For purposes of making a will, Cal. Probate Code §6100 just requires 18 years of age and sound mind. Sound mind traditionally requires a capability to understand:

i) The nature and extent of testator’s property;

ii) The natural objects of testator’s bounty; and

iii) The disposition that he or she is making of that property; and

iv) Be capable of relating these elements to one another and forming an orderly desire regarding the disposition of the property.

c) There is a strong presumption of a basic, general testamentary capacity.

d) Mental Capacity

i) In re Wright’s Estate
(1) Testator executed a will devising a significant portion of his property to his girlfriend. Then to his daughter a house and granddaughter an interest in an estate in another city. And then he gave to a bunch of people $1 each. A notary public/realtor drafted the will. It was witnessed by two others. Evidence came in that the testator was hit in the head and had never been “right” since then. Other said he would hang paper flowers from his plants, he would collect stuff out of the trash, he gave a neighbor a fish soaked in kerosene, he demanded sale of a neighbor’s furniture, he drank excessively, etc. But, when he went to have his will drafted, he had a list and other documents directing this disposition of his property at death. He seemed aware of what he was doing.
(2) Did the testator have mental capacity? Yes. He was odd, but not incapable at the moment of execution. Witnesses who now say the testator lack capacity, signed and attested at execution.
ii) Wilson v. Lane
(1) Elderly woman, beginning to suffer from dementia executed a will. Drafter of will said that at the point of execution, the testator was of sound mind. She had some other peculiarities, such as an irrational fear of flooding.
(2) Did the testator have sufficient mental capacity? Yes. She was odd, but not incapable. She may have also been suffering from dementia, but there were no facts showing she was demented at the time of execution.

e) Insane Delusion

i) In re Honigman’s Will

(1) Husband and wife married for 40 years. Husband began having fears that his wife was having an affair. The beliefs began after he was diagnosed with prostate cancer. Husband had a will drafted which left his wife the minimum to avoid her taking a forced share. So, the wife challenged the will. There was no execution defect, so she argued incapacity.

(2) Was the testator suffering an insane delusion? The husband had basic testamentary capacity. An insane delusion is a false conception of reality. An insane delusion is one to which the testator adheres against all evidence and reason to the contrary. If there is any evidence to support the testator’s delusion, the delusion is not insane. Thus, there is a difference between a mere mistake which a court will not correct and an insane delusion. Courts do not require that the contestant attempt to correct the mistake, just must show that even with the new information, the testator would not have changed his/her mind. Court in Honigman asks whether an average person in the husband’s position would have reach the same conclusion as the husband? NO. The court found that the husband was operating under an insane delusion.
(3) The modern standard changes the formulation and, instead, states if any factual basis exists to support the belief, it cannot be an insane delusion. California uses this approach.

(4) Must also show causation. The insane delusion must cause the testator to do what he/she did with the will.

ii) In re Strittmater’s Estate
(1) Testator was diagnosed as suffering from split-personality, schizophrenia or some other mental defect. She was unmarried and childless. She created a will leaving her estate to the National Woman’s Party. She began hating her parents and men in general after her parents’ deaths. She lived with them without issue until their deaths.
(2) Was the testator suffering from an insane delusion? The court here finds that there was. The insane delusion was her hatred of men. (side note: but, did this delusion have anything to do with the will? The court does not do much analyzing)
iii) Breeden v. Stone
(1) The testator wrote a holographic will shortly before he committed suicide the day after he was alleged to have committed a hit-and-run causing the death of the other driver. He had been partying and using drugs and alcohol prior to and right after the accident. The holographic will leaves everything to one person and was valid. The will was submitted to the court for probate. The family challenged.
(2) Was the testator capable at the time of execution? Yes. The only moment which mattered was the moment of execution. A handwriting expert had been called and stated that the writing did not appear to be in the hand of someone suffering motor impairment (e.g., from being under the influence). Nor did the testator suffer from an insane delusion. Family argued the testator suffered from an insane delusion that the government was after him and always listening. The court agrees that the testator was suffering an insane delusion, but there was no causation. The delusion did not affect his testamentary intent.
iv) For insane delusion, must show:

(1) Insane delusion

(a) A reasonable person could not reach the same conclusion (minority approach)

(b) There was not any factual basis which could have justified the conclusion. If there was one fact which could justify the conclusion, it is not an insane delusion (majority and California approach)

(2) Causation

(a) The insane delusion might have caused the testator to do as he did

(b) But for the insane delusion, the testator would not have done as he did (majority and California approach)

f) Undue Influence

i) Plaintiff-contestant must show:

(1) Testator’s susceptibility

(2) Influencer had opportunity

(3) Motive (disposition)

(4) Causation (different from the above three elements because the above three allow the introduction of evidence; they are factual elements. Causation is much more difficult to prove.)

ii) Lipper v. Weslow
(1) Testator, Sophie, had Julian by her first husband and Frank and Irene by her second husband. Julian predeceased Sophie leaving three children. Twenty-two days before Sophie dies, she revises her will to leave all of her estate to Frank and Irene, disinheriting Julian and his issue (her grandchildren). Frank acted as the lawyer in drafting Sophie’s last will. Frank had some animus towards Julian, the predeceased son. The new will gave Frank 50% of Sophie’s estate instead of the 33% she had left. 
(2) Was Sophie unduly influence by Frank? No. Undue influence asks whether such control was exercised over the mind of the testator as to overcome her free agency and free will and to substitute the will of another so as to cause the testator to do what she would not otherwise have done but for such control. A confidential relationship does not automatically shift the burden to the defendant to overcome presumption of undue influence. Sophie was old and required a caregiver, but not weak or frail. She lived in the same building as Frank who had access to her home and spent much time with her each day. Will was written by Frank and executed just 22 days before her death. Frank had opportunity. He was with her almost every day. He was also a lawyer and Sophie had him draft her will. She also may have trusted his opinions as to legal matters. He also had motive. He stood to get a large share of the estate and had animosity towards the disinherited brother. A problem laid in causation though. Witnesses testified that Sophie had expressed intent to disinherit the grandchildren for years because of alienation. There was also a very detailed article in the will explaining why the testator disinherited the grandchildren (though it is fairly apparent this was written by the lawyer, not the testator.
(3) Causation is often difficult to show, so courts have created a new rule. A common law presumptive doctrine:

(a) Confidential relationship?

(b) Influencer received the bulk of the estate?

(c) Testator of weakened intellect?

(d) When these three questions are answer yes, the burden is shifted to the influencer to disprove undue influence.

(4) California’s Approach to Undue Influence

(a) Same four common law factors (susceptibility, opportunity, motive, causation)
(b) But slightly different presumption:

(i) Confidential relationship

(ii) Influencer was active in the procurement or execution of the will

(iii) Influencer unduly benefits (providing motive).

(iv) If these elements can be proven by direct evidence, the burden is shifted to the influencer to disprove undue influence. If the alleged influencer cannot rebut, the benefit he received is purged.

(5) Two view of undue benefit:

(a) Objective

(i) Compare what the influencer would get in intestacy with what he gets under the will

(b) Subjective

(i) Consider the nature of the relationship itself. California takes this approach.

(ii) Consider factors other than intestacy; e.g., family relations, prior friendships, etc. California wants to preserve the intent of the testator.
(6) The will in Lipper v. Weslow had a no contest clause. Why didn’t it work? The clause said if the heir contests, he gets nothing. But the problem was that nothing was attached to the clause; the challengers would get nothing anyway – it was un-baited. 
(7) A no contest clause discourages challenges, but it can also shield bad actors.
(a) Cal. Probate Code §21310
(a) “Contest” means a pleading filed with the court by a beneficiary that would result in a penalty under a no contest clause, if the no contest clause is enforced.
(b) “Direct contest” means a contest that alleges the invalidity of a protected instrument or one or more of its terms, based on one or more of the following grounds:
(1) forgery
(2) lack of due execution
(3) lack of capacity
(4) menace, duress, fraud, or undue influence
(5) revocation
(6) disqualification
(c) “No contest clause” means a provision in an otherwise valid instrument that, if enforced, would penalize a beneficiary for filing a pleading in any court.
(b) Cal. Probate Code §21311
(a) A no contest clause shall only be enforced against the following types of contests:
(1) A direct contest that is brought without probable cause (but how do you know if there is probable cause without discovery?)
(b) For the purposes of this section, probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief would be granted after an opportunity for further investigation or discovery.”
(If you win, the no contest clause is invalid. If you lose and, in another proceeding, the SAME judge decides you had probable cause to contest, the clause will still NOT BE TRIGGERED. But, if the judge finds no probable cause, the clause will be triggered.)
Subsection (b) means the contestant can file and conduct discovery without risking forfeiting under the will. If discovery reveals lack of probable cause, the challenger can dismiss and still receive under the will.
iii) Estate of Lakatosh
(1) Lakatosh met Roger when she was in her mid-seventies. Roger was a handyman and began helping around Lakatosh’s home. Lakatosh had no contract with most of her family. Roger became very involved in Lakatosh’s personal affairs. Roger even suggested Lakatosh executed a power of attorney making Roger her attorney-in-fact and executed a new will leaving everything except $1,000 to Roger. Both documents were drafted by Roger’s cousin. Roger testified that he thought the power of attorney meant he could liquidate any of her assets as he saw fit, whether for her benefit or not. Roger squandered most of Lakatosh’s assets and then left Lakatosh to live in “squalor and filth” and behind on household bills. The will is challenged.
(2) Did Roger unduly influence Lakatosh? There was a confidential relationship here. Roger took the entire estate with the exception of only $1,000 and stood to get nothing without the will. Lakatosh did have weakened intellect. Roger did unduly influence and must return the benefits.
iv) In re Estate of Reid
(1) Cupit, 24, began an intimate relationship with 78-year-old, unmarried, childless woman, Reid. Reid begins gifting family farmland to Cupit. Cupit took Reid to a law firm and had her speak with Boutwell about deeding land to Cupit and adopting him. Then, she wrote a holographic will giving everything to him. Cupit helped with this this. Reid then visited the same firm as earlier but spoke with a different attorney about drafting a formal will. Reid then later adopted Cupit. There were no execution defects and no capacity issues with the formal will, so the will is challenged for undue influence.
(2) Was Reid subject to undue influence? Yes. Court uses presumptive approach to undue influence and finds a confidential relationship existed. Cupit, a law student when he met Reid, did some legal work for Reid after his graduation and the court believes they had a physical relationship. Reid’s will then left everything to Cupit and Reid suffered a weakened intellect. Cupit now bears the burden of disproving undue influence which he could not do. The will, power of attorney, and inter vivos gifts were voided.
v) Interested Drafter Provisions – irrebutable presumption of undue influence when lawyer, partner or shareholder of receiving lawyer drafts the document.
(1) §21380

(a) “A provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:

(i) The person who drafted the instrument.
(ii) A person who transcribed the instrument or caused it to be transcribed and who in a fiduciary relationship with the transferor when the instrument was transcribed.

(iii) A care custodian of transferor who is dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period.

(iv) A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3).

(v) A cohabitant or employee of any person described in paragraphs (1) to (3).

(vi) A partner, shareholder or employee of a law firm in which a person described in paragraph (1) or (2) has an ownership interest.
(b) The presumption created by this section is a presumption affecting the burden of proof. The presumption may be rebutted by proving, by clear and convincing evidence, that the donative transfer was not the product of fraud or undue influence. 

(c) Notwithstanding subdivision (b), with respect to a donative transfer to the person who drafted the donative instrument, or to a person who is related to, or associated with, the drafted as described in paragraph (4), (5) or (6) of subdivision (a), the presumption created by this section is conclusive (irrebutable!)
(2) If the client is insistent, tell them to get another lawyer. Otherwise use §21384 if the client orders you to draft; a certificate of independent review.
(a) “A donative transfer is not subject to Section 21380 if the instrument is reviewed by an independent attorney who counsels the transferor, out of the presence of any heir or proposed beneficiary, about the nature and consequences of the intended transfer, including the effect of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative instrument, attempts to determine if the intended transfer is the result of fraud or undue influence, and signs and delivers to the transferor an original certificate in substantially the following form…”
(3) But who would do this? This just makes the next attorney subject to litigation when the will is contested.
(4) §21382; Section 21380 does not apply to any of the following instruments or transfers:
(a) A donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
(b) An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
(5) §21382 does not mean that undue influence does not otherwise still exist. It just means the statutory presumption does not apply.
vi) These are “nesting requirements”

(1) If no statutory presumption (§21380) move to confidential relationship, if no confidential relationship, move to common law undue influence.

g) Duress

i) Latham v. Father Divine
(1) Decedent died testate leaving all of her estate to a religious cult leader, Father Divine. Prior to her death, she expressed an intention to revoke her will and draft a new will to leave everything to her cousins. She even contacted an attorney to draft the will, but she became suddenly ill and died on the surgery table. Cousins say she was prevented from executing the new will by false representations, undue influence, and physical force. They ask for a constructive trust to be placed on the estate for the benefit of the cousins.
(2) Was there duress? Yes.

h) Fraud

i) Fraud: wrongdoer knowingly and intentionally or recklessly makes a false representation to a donor about a material fact that was intended to and did lead the donor to make a donative transfer that the donor would not otherwise have made. Must show causation

(1) Fraud in the execution: a person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent.

(2) Fraud in the inducement: a misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to include the particular provisions in the wrongdoer’s favor.
i) Tortious Interference with Expectancy
i) Schilling v. Herrera
(1) Testator writes a will giving almost everything to her brother. Testator becomes ill and brother travels from a distant state to provide for her care. Testator gets a caregiver. Over time, the caregiver pressures the testator to execute a new will giving her the entirety of her estate. Brother maintains regular contact, but the caregiver delays in relaying and returning his calls. Testator dies and caregiver probates a second will which gives her the testator’s estate and does not notify the brother of the death until after the creditor’s period expires. The caregiver also ignores repeated calls from the brother. Court probates the will and distributes the assets. Brother therefore missed his opportunity to contest the will. Brother sues the caregiver in tort seeking damages.
(2) Was there tortious interference with an expectancy? Yes. Causation here was proved by the fact that the caregiver purposefully never notified him of the death. Usually, an expectancy in testacy is not protectable. The testator can at any moment change his/her will. It is the tortious conduct which makes this expectancy protectable and actionable because of the potential for unjust enrichment.
(a) Elements:

(i) The existence of an expectancy (either in intestacy or an earlier will)

(ii) Intentional interference with expectancy through tortious conduct

1. Undue influence

2. Fraud

3. Duress

(iii) Causation

(iv) Damages

(b) Note: a claim for tortious interference is NOT A CONTEST for the purpose of triggering a no contest clause

4) Wills: Construction
a) Mistaken or Ambiguous Language

i) Extrinsic evidence: anything which is not within the four corners of the will. At common law, extrinsic evidence was never admitted. A court would only look at the will.

ii) Interpretation

(1) Mahoney v. Grainger
(a) Testator told her attorney that she wanted a will which would leave her estate to her 25 first cousins. The attorney wrote “heirs at law living at the time of my decease.” This clause referred only to her aunt and did not include the first cousins.

(b) Can the will be interpreted to leave to the first cousins? No. Heirs at law has a common definition which is well-known. It is not ambiguous. This was a mistake which courts do not fix.
(c) The Plain Meaning Doctrine – the words in the will are given the meaning as written. When the words are clear and unambiguous, they will be given effect.

(2) Fleming v. Morrison
(a) Francis Butterfield had his lawyer, Goodrich, drat a will leaving Butterfield’s entire estate to Mary Fleming. After Butterfield signed the will and Goodrich signed as the first witness, Butterfield told Goodrich that this was a fake will meant to induce Fleming to sleep with Butterfield. The court denied probate to the will. The statement was allowed in because it was evidence of the testator’s intent of the signature. The will itself was not valid because the testator did not intend it to be his will at the time of his signing.
(3) Ambiguity in the will permits evidence. And then, only evidence as to that ambiguity will be allowed in. Plain meaning controls unless there is an ambiguity.
(a) Two types of ambiguities:

(i) Patent – apparent on the face of the will. No extrinsic evidence may be admitted to resolve it.

(ii) Latent – manifests itself only when the terms of a will are applied to the facts. Usually takes one of the two forms: (1) a description for which two or more persons or things fit exactly.

1. Missed description doctrine: Courts at common law allowed introduction of evidence that there was an ambiguity AND introduction of evidence as to the nature of the ambiguity. THEN, courts would just strike the improper term; not correct it.

(iii) Or (2) a description for which no person or thing fits exactly but two or more things fits partially. Extrinsic evidence is permitted.

1. Doctrine of equivocation – when a document identifies more than one beneficiary or more than one property.

(b) Arnheiter v. Arnhieter
(i) Testator left No. 304 Harrison Avenue, Harrison, New Jersey. Testator owned No. 317 Harrison Avenue. Court crosses out the street number and gives effect to the bequest.
(c) In re Estate of Gibbs
(i) Will gives to Robert J. Krause of 4708 North 46th Street, Milwaukee, Wisconsin. Robert J. does not know the testator. Robert W. Krause knows the testator well, lives in Milwaukee, but not at that address shows up to probate. This is an ambiguity.
(ii) Who takes? Court strikes the initials and address and allows in extrinsic evidence to determine that the testator meant Robert W. Krause. The court probates the will in favor of Robert W. Krause. 

(d) In re Estate of Cole
(i) Testator has a lawyer draft his will. Will bequeaths “the sum of two hundred thousand dollars ($25,000).” This is an ambiguity.

(ii) Which amount is the court to give effect to? The court allows in extrinsic evidence to establish the ambiguity but also discards the latent-patent distinction and plain-meaning rule. Court gives effect to the $25,000 amount. At common law, this would be a patent ambiguity and would fail because evidence would not be allowed in to resolve the ambiguity. This court decides to allow in extrinsic evidence when there is an ambiguity and the evidence is consistent with one or more reasonable interpretations.
iii) Reformation- Correcting Mistakes

(1) Est. of Russell
(a) Testator leaves residuary to “Chester H. Quinn & Roxy Russell” by a holographic will and a specific bequest of “($10.) Ten dollar gold Piece & diamonds… to Georgia Nan Russell.” Georgia Nan Russell, the testator’s niece, contests the holographic will. The court discovers a latent defect; Roxy Russell was a dog. Thus, extrinsic evidence is allowed in to resolve the ambiguity.
(b) What do we do with the bequest to Chester and Roxy? The court discarded the plain meaning rule and the patent/latent distinction. Where there is ambiguity, extrinsic evidence can be admitted so long as it relates to one or more of the possible interpretations. The result; Chester gets his ½ and Roxy’s ½ goes by intestacy to Georgia Nan Russell. Chester argues that the testator intended that he take all and use it to take care of the dog. Plaintiff argues the gift to the dog was clear and unambiguous and therefore void and must pass under the laws of intestacy. Court discards the traditional plain meaning rule and adopts one which looks through the testator’s frame of mind – look through the circumstances surrounding the execution of the will when provisions of the will are reasonably susceptible of two or more meaning. The court rejects Chester’s argument because there is no evidence of it in the will. Extrinsic evidence was admissible to establish the identity of Roxy Russell, BUT extrinsic evidence was NOT allowed to clarify the meaning of the bequest to the dog because it was clear and unambiguous. It therefore lapsed and fell into intestacy (because no-residue-of-the-residue rule prohibits adding to the residue in this way)
(2) In re Estate of Herceg
(a) Testator had a will which stated that she was leaving her residue but the sentence was incomplete. The attorney admitted to having made an error in his electronic drafting of the will and did not complete the sentence (scrivener’s error).

(i) Doctrine of Scrivener’s Error – the draftsperson makes an error. At common law, the court would not hear about scrivener’s error. Plain meaning would apply. Or, if the provision was as it was here, it would fall into intestacy because the judge would not want to fill in names. It was not a basis for relief. Would have to recover from lawyer through a malpractice action. Recently, courts have begun to bend on this rule.

(b) How is this faulty residuary to be read? Clear and convincing evidence of the testator’s intent can correct an error by filling in a blank. Here, the name lacking from the residuary could be filled in with the executrix’s name. One heir at law consented to this formulation and the other heir at law did not contest. Several prior wills had the executrix’s name in the faulty portion.
(3) Est. of Duke
(a) Irving Duke prepared a valid, holographic will providing that upon his death his wife would inherit his estate and that if he and his wife died at the same time, specific charities would inherit. The will did not contain a provision addressing the disposition of his estate if, as occurred here, he lived longer than his wife.
(b) What does the will provide for when Irving dies after his wife? This court tosses the categorical bar on reformation. New rule: an unambiguous will may be reformed if clear and convincing evidence establishes that the will contains a mistake in the expression of the testator’s intent at the time the will was drafted and also establishes the testator’s specific intent at the time the will was drafted. The California Supreme Court sees the two scenarios as provided for, but what happens if neither two happens. The third outcome, could lead to intestacy. But the Court does not like this outcome.
b) Death of Beneficiary Before Death of Testator: Lapse

i) How do we construe a will when there has been a change in beneficiaries?
(1) If a beneficiary is going to take under a will, he/she must survive. If he/she does not survive, the gift will lapse into the residue or intestacy.

(a) These gifts can be saved by anti-lapse.

(b) Doctrine of anti-lapse presumes that if a gift is made to a relative, it passes to his/her issue unless there is clear contrary intent.

(c) Elements:

(i) Lapse (beneficiary predeceased the testator)

(ii) Testator has relation to beneficiary (kindred)

(iii) Beneficiary leaves issue

(iv) Will expresses no contrary intent.

(d) Presumes that beneficiary’s issue will take (antilapse)

(e) Cal. Probate Code §21110
“(a) Subject to subdivision (b), if a transferee is dead when the instrument is executed (California eliminates the distinction between void and lapse gifts with one exception), or fails or is treated as failing to survive the transferor (presumptive revocation because of divorce, disclaimer, and slayer doctrine do not apply because of this out) or until a future time required by the instrument, the issue of the deceased transferee take in the transferee’s place in the manner provided in Section 240 (per capita). A transferee under a class gift shall be a transferee for the purpose of this subdivision unless the transferee’s death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed.
(b) The issue of a deceased transferee do not take in the transferee’s place if the instrument expresses a contrary intention or substitute disposition…
(c) As used in this section, ‘transferee’ means a person who is kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor.”
This is a very broad definition of transferee. It also includes the spouse’s family tree regardless of whether that was a former or current spouse. Who is the one person excluded from definition of transferee? SPOUSE. The assumption with spouse is that the issue are children of the spouse and testator so the property will pass to children through intestacy anyways. This is if H leaves all to W. If H and W have children A and B and W has child C from prior marriage and W predeceases H? C takes all because of antilapse.
(f) Ruotolo v. Tietjen
(i) Husband and wife have daughter Hazel. Husband dies and wife remarries. Stepfather dies leaving half to Hazel; “to Hazel Brennan of Guilford, Connecticut, if she survives me.” Hazel died 17 days before stepfather thereby effecting a lapse. 
(ii) Does antilapse apply due to the include of “if she survives me” in the will. Antilapse statute will apply unless the testator’s intention to exclude its operation is shown with reasonable certainty. Antilapse does apply here. The language used here was boilerplate so the court did not give it much weight and assumed the testator may not have even known it was there.
(g) Can also save a lapsing gift by making it a class gift.

(i) Class gift – a gift to a general class of people defined by an identifiable characteristic (likened to joint tenancy). A group of individuals are to share the gift share and share alike. But, the class stays open until the testator dies. The gift is divided among the living class members at the time of the testator’s death. Shares are not passed to issue.
(ii) Dawson v. Yucus
1. Wife of predeceased husband leaves farm lands 50% to one nephew and 50% to another nephew stating “believing as I do that those farm lands should go back to my late husband’s side of the house.” One nephew predeceased the testator.

2. Was this a class gift so that the surviving nephew would inherit the interest in the farm? No. The gift lapsed into intestacy because no applicable antilapse statute. The way the gift was described here does not suggest a class gift. Testator had also created class gifts elsewhere in her will and did not use the same language here.
3. Rule; Factors in finding whether the testator intended a class:

a. How are the members described?

i. If specifically, named, looks like gift to individuals

ii. If generic, such as cousins, team, etc., looks more like a class
b. How is the gift described?

i. If specific, (such as who gets what) less it looks like a class.

ii. If general, looks like a class gift

c. Do the individuals share a common characteristic?

d. Testator’s overall testamentary scheme?

i. What is the testator trying to do? Can it only be accomplished by a class gift?

(h) Can a share in a class gift pass to issue under antilapse?

(i) If the class member does not relate to the testator, no antilapse

(ii) If the class member does relate to the testator and leaves issue?

1. Which takes precedent; antilapse or class gift?

a. §21110(a): “Subject to subdivision (b), if a transferee is dead when the instrument is executed, or fails or is treated as failing to survive the transferor or until a future time required by the instrument, the issue of the deceased transferee take in the transferee’s place in the manner provided in Section 240. A transferee under a class gift shall be a transferee for the purpose of this subdivision (for the purpose of antilapse – that member’s gift can be saved unless) unless the transferee’s death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed.”
i. What does death before execution mean? VOID. SO antilapse would not apply. Or, it will be presumed that the deceased individual was not intended to be included in the class. IF the death was known, it could not have referred to the deceased. If the death was not known, antilapse still applies.
(2) A gift is void when the beneficiary was already dead at the time of execution of the will. The gift would have failed from the outset.
(a) A void gift never existed. It fails and there is no way to save it.

c) Changes in Property After Execution of Will
i) If at the time of the testator’s death, a specific gift cannot be found, it is adeemed. Strict identity approach at common law; if the asset it gone, the gift was revoked.

ii) In re Estate of Anton
(1) The testator wrote a will leaving a duplex to Gretchen and Robert. She became ill and Nancy was provided durable power of attorney. The testator was confined to a nursing home and unable to discuss finances with Nancy because of her condition. Nancy began selling off the testator’s property to provide for her care. Nancy later sold the duplex in order to cover the needs of the testator – court notes there was no malice or ill intent from the sale. At the testator’s death, there were proceeds from the sale remaining.
(2) Was the gift of the duplex revoked (adeemed by extinction)? No, the beneficiary gets a portion of the remaining proceeds of the sale. Nancy had no option but to sell the property to care for the testator. The sale was involuntary as to the testator.

iii) Often, to avoid the harsh outcome of ademption by extinction, a court will construe what usually appears to be a specific bequest to be a general one so the beneficiary can still get the gift.

iv) Other times, the court will see a change in the gift as a change in form, not substance. Such as the acquisition of one corporation by another and the gift of the first corporation’s stock to the beneficiary. The change is in form, not substance. It is the same stock, just a different name.

v) Or, a court will construe the gift at a different time. Either at time of execution or sometimes a court will consider some other time based on what the evidence shows the testator was trying to do.
vi) A more modern approach is the modified identity approach. If a court can see what happened to an asset, they can trace it. E.g., the money from the sale of the bequeathed Blackacre. The court can trace the money from the sale and may allow the devisee to participate in the sale. Most courts will not do this once the case has been mixed at all because tracing becomes too difficult. But, if the sale was in installments, the court may give the outstanding/remaining installment to the devisee.
vii) Involuntary disposition. What if the conservator or holder of durable power of attorney disposes of property which would have otherwise been distributed by the will and then the testator recovers and realizes the property was sold?
(1) Cal. Probate Code §21134 says if this happens and you do nothing to change your will and correct the now ademption problem for one year, then it is treated as an affirmation of the act taken by the conservator.
“(a) Except as otherwise provided in this section, if after the execution of the instrument of gift, specifically given property is sold, or encumbered by a deed of trust, mortgage, or other instrument, by a conservator, by an agent acting within the authority of a durable power of attorney for an incapacitated principal, or by a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, the transferee of the specific gift has the right to a general pecuniary gift equal to the net sale price of the property unreduced by the payoff of any such encumbrance, or the amount of the unpaid encumbrance on the property as well as the property itself.”
If the property is transferred by the conservator or agent, the court creates an exception to the ademption rule. Ademption does NOT apply. The beneficiary will receive a general, pecuniary bequest of the value of the property. The gift is saved. Though the gift is not of property.
“(c) For the purpose of the references in this section to a conservator, this section does not apply if, after the sale, mortgage, condemnation, fire, or casualty, or recovery, the conservatorship is terminated and the transferor survives the termination by one year.”
This provision applies when fire, condemnation. All are subject to be reclassified as general, pecuniary bequests, because they are all involuntary as to the testator. If the testator becomes able to control his property, the exception is excepted and it is assumed the testator endorsed the actions of the conservator and ademption begins to apply again after one year
(2) Cal. Probate Code §21132
(a) “If a transferor executes an instrument that makes an at-death transfer of securities and the transferor then owned (owned at execution) securities that meet the description in the instrument, the transfer includes the additional securities owned by the transferor at death to the extent the additional securities were acquired by the transferor after the instrument was executed as a result of the transferor’s ownership of the described securities and are securities of any of the following types:
(i) Securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options.
(ii) Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor, related, or acquiring organization.
(iii) Securities of the same organization acquired as a result of a plan of reinvestment.
(b) Distributions in cash before death with respect to a described security are not part of the transfer.”
This section does not limit itself to wills; it applies to wills, trusts, etc. §21132 talks only about the additional shares, not the underlying shares. The common law rules still apply to the underlying shares. 21132 says whether the bequest is general or specific and rules of 21132, the section apply.
viii) Doctrine of Satisfaction (Doctrine of Ademption by Satisfaction)
(1) Modern trend: any inter vivos gift, whether or not descendants, are presumed to not be in satisfaction of a bequest unless there is a writing showing that the gift was in satisfaction of the bequest.
(2) Cal. Probate Code §21135: “(a) Property given by a transferor during his or her lifetime to a person is treated as a satisfaction of an at-death transfer to that person in whole or in part only if one of the following conditions is satisfied:
(1) The instrument provides for deduction of the lifetime gift from the at-death transfer.
(2) The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
(3) The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer or that is value is to be deducted from the value of the at-death transfer.
(4) The property given is the same property that is the subject of a specific gift to that person.
(d) If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift, as the case may be, in applying Sections 21110 and 21111 unless the transferor’s contemporaneous writing provides otherwise.”
Satisfaction counts against the beneficiary’s children’s share passing through antilapse. Can only opt out by the transferor contemporaneously writing.
ix) Exoneration of Liens
(1) At common law, the presumption was that a gift by will of property be free and clear of debt. So, the executor was to pay off the debt from the residue and then give the property free of the debt to the beneficiary.
(2) The modern trend is that when one makes a bequest of Blackacre to a beneficiary which is encumbered, the equity in Blackacre is taken too. If the property is encumbered above and beyond the value of the property, the beneficiary is free to disclaim, but without a disclaimer is subject to the debt.
(3) Cal. Probate Code §21131: “A specific gift passes the property transferred subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, regardless of a general directive to pay debts contained in the instrument.”
x) Abatement
(1) The will purports to give away more than the testator has to give.
(2) Which goes first? Specific bequests are elevated and the last to be touched in the of insufficient bequests. General bequests are more specific than residuary bequests and protected after specific bequests. Residuary bequests are then the first bequests to go. Prior to any bequests, anything to pass through intestacy goes.
(3) Example: T executes a will in which she devises $300,000 to charity B, $100,000 to charity C, and the residue of her estate to son, A. At the time of the will’s execution, T has $800,000 in assets. T then becomes ill and undergoes an experimental treatment costing $500,000. The treatment fails and T dies with an estate of $300,000. What result?
(a) We pro-rate. We take the available amounts. 
Amount to be given to specific individual/ total amount to be given to all
300/400 = ¾ goes to Charity B = 225,000
100/400 = ¼ goes to Charity C = 75,000
Under traditional abatement rules, A who was to get the residue takes nothing. B takes $224,000 and C takes $75,000.
(b) Cal. Probate Code §21402; Order of Abatement
(a) Shares of beneficiaries abate in the following order:
(1) Property not disposed of by the instrument
(2) Residuary gifts.
(3) General gifts to person other than the transferor’s relatives.
(4) General gifts to the transferor’s relatives.
(5) Specific gifts to persons other than the transferor’s relatives.
(6) Specific gifts to the transferor’s relatives.
(b) For purposes of this section, a “relative” of the transferor is a person to whom property would pass from the transferor under Section 6401 or 6402 (intestate succession) if the transferor died intestate and there were no other person having priority.
(c) Cal Probate Code §21400. Effectuation of instrument, transferor’s plan, or purpose of transfer.
“Notwithstanding any other provision of this part, if the instrument provides for abatement, or if the transferor’s plan or if the purpose of the transfer would be defeated by abatement as provided in this part, the shares of the beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.”
This section allows a court to soften the blow of abatement and preserve the testator’s intent.
5) Non-probate Transfers- Will Substitutes
a) Introduction- Revocable Trusts

i) Trust: a transfer to one (the trustee) for the benefit of another (beneficiary)

ii) Trusts can be created during life (inter vivos) or at death (a testamentary trust).

(1) A testamentary trust is usually created by the terms of the testator’s will. The terms of this testamentary trust are not given effect until probate of the will and once the transfer of property by probate of the trustee. This is NOT a non-probate transfer
iii) Do trusts have to be in writing? There is not a specific rule that trusts must be in writing. But, the statute of frauds still governs. This means, if it transfers real property or extends for more than one year, it must be in writing. Though, contracts extending for some unspecified duration do not need to be in writing, so a trust may not need to be in writing if it does not hold real property. This requirement is a function of the statute of frauds, not trust law.
iv) Farkas v. Williams
(1) Farkas created a revocable trust for his own benefit and transferred assets into the trust over which he acted as trustee. These assets were to be used to provide him income for life and then upon his death the remainder was to be given to Williams.
(2) What rights do the beneficiary Williams have? A trust creates a contract between the trustee and settlor and creates a contingent interest in the beneficiary. Williams has rights to sue the trustee for waste and other things which attach as fiduciary duties to the trustee. But, the fallacy is that Farkas could just revoke the trust and obliterate any of Williams’ interest if Williams did sue. The court concluded that Williams did have some infinitesimal right to support which was created by the trust.
v) Moon v. Lesikar
(1) Lesikar created a revocable trust and at some point sold controlling interest in one airport which he owned to his son for a nominal price. The airport stock had been in the revocable trust which Lesikar was trustee over. The settlor’s daughter sued for waste by the settlor for taking the stock and practically giving it to the son.
(2) This court largely rejected the court’s reasoning in Farkas. The daughter was simply a contingent beneficiary and therefore had nothing owed to her by the beneficiary. The only person who matters here is the settlor. The settlor owes nothing to the beneficiary because it is revocable until death. At the death of the settlor, the trustee owes duties to the beneficiaries, but until then, the trustee owes only the settlor any duties.
b) Payable-On-Death Contracts

i) Were strictly construed at common law. Had to be contract between insurance company and decedent payable to a third party upon the death of the insured. Had to represent true life insurance contract. For example, the company could not invest life insurance proceeds on your behalf to be payable upon death for example.
ii) Now, the law has liberalized to recognize all third-party beneficiary, payable-on-death contract arrangements whether the vehicle be a bank, investment accounts, etc. An expansion of life insurance to all third-party beneficiary payable on death contract arrangments.

c) Multiple-Party Bank Accounts

i) This method can create problems. Sometimes, for example, a party may be named on a bank account simply so they may easily access the account to make payments for someone else (an agent account). Or, the party may be there so the person can have access to the money to be used for their own benefit. Or, the party may be there so they may have the money after the death of the other party.

ii) If it were intended to be a joint tenancy, both tenants have co-ownership in whole and in part and interest transfers immediately upon death.

iii) Banks were reluctant to create true agency accounts because they did not want to run the risk of misuse, and, at common law, the bank could not offer POD accounts. So, banks steered customers to joint tenant bank accounts. But, the problem was that creating joint tenancies effected an immediate transfer of funds. So, courts began to scrutinize the creation of these types of arrangements. As a result, courts began to look to extrinsic evidence.
iv) Varela v. Bernachea
(1) Attorney was married and began a relationship with another woman. The woman and attorney opened a joint bank account. The family of the attorney and his wife discovered the affair so the mistress cleans out the joint bank account and leaves.
(2) Can the attorney recover the money? No. The attorney and woman intended to open a joint tenancy account. The woman had a debit card allowing her access to withdraw any or all of the funds in the account. This gave the woman access in whole and in part (joint tenancy). She took it in whole and he could not recover.
(3) The modern trend is that the court will assume ownership in proportion to contribution during life. On death, the court will presume right of survivorship unless there is clear contrary intent.

d) Revocable Deed (aka Transfer on Death Deed)

i) Historically, this cannot be done. Too much like a will. Once a deed is recorded, it is done. Increasingly however, jurisdictions have adopted an exception

ii) Cal. Probate Code §5600
“(a) This part applies to a revocable transfer on death deed made by a transferor who dies on or after January 1, 2016, whether the deed was executed or recorded before, on, or after January 1, 2016.
iii) This allows for a deed to be filed and made revocable while avoiding probate.

e) Joint Tenancies in Land

i) Rights created at time of acquisition (four unities; time, title, interest, possession). On the death of a joint tenant that tenant’s interest is deemed extinguished. Nothing transfers at a joint tenant’s death. There is nothing for the probate court to reach. The surviving joint tenant is “transferred” the property without need for probate.
f) Planning for Incapacity

6) Limits on the Freedom of Disposition: Protection of the Spouse and Children

a) Rights of the Surviving Spouse

i) Share or Support

(1) Elective Share

(a) Designed to give the surviving spouse traditionally 1/3 (some states have increased to 50%) of the deceased spouse’s separate property.

(i) E.g., H and W are married. H dies testate leaving an estate of $100. H gives W $25 and A (third-party) $75. W may elect to take a statutory share; 1/3 = $33. Usually W would be credited her $25 and A’s bequest would be reduced by $8 to make-up the difference.

(ii) What if H is gifting to A and entering into joint tenancies with A to avoid the elective share?

1. Some states have adopted the augmented estate. All these gifts and joint tenancies (other transfers) will be brought back into the decedent’s estate and then the elective share will be drawn from this augmented estate.

ii) In Community Property

(1) Unlike separate property, in community property, property is divided upfront 50-50 between the spouses. Each spouse has an undivided 50% interest in all community property. This means that the testator can leave his half of the community to anyone he wants because it belongs to him.

(2) But, community property only applies to property acquired during marriage and while in a community property state.

(a) This raises issues. What if someone marries someone who was independently wealthy? There will be very little or no community property and a surviving spouse may get only 50% of the tiny amount of community property. But, in a separate property state, a surviving spouse gets 1/3 of all of this.

iii) Putting a Spouse to an Election

iv) Migrating Couples and Multistate Property Holdings

(1) H and W live in separate property jurisdiction. H has his salary deposited in his own account and has purchased his car and house with his salary and in his name separately. He retires and moves to California with W and H deposits the money in a bank account in California and buys a house in California. Does ownership of the car and money change when H and W cross the border into California? No. It is still separate property belonging to H.
(2) Death or divorce occurs while the two are in California. What result?

(a) Quasi-community property – anything which would have been community property if acquired in California will be treated as community property for purposes of death and divorce.
(b) The salary, pension, house, and car all would have been community property if acquired while in California, so W gets her 50% of it as if it was community property.

(3) If W had died first after moving to California with a will leaving 50% to a stranger M, what result?

(a) M takes nothing. W owned no interest in H’s property. It was still separate property and the quasi-community property rule is not triggered until H’s death.

(4) What if W and H had lived in California and acquired all they owned as community property and then moved to a separate property state?

(a) Nothing changes when the two cross the border. It is no longer called community property, but the two are now tenants in common as to all the once-community property.

(b) If H now dies, does W get to take her elective share of H’s 50% despite the fact that she already gets 50%?

(i) Uniform Disposition of Property at Death Act applies at this point. It states that the elective share does not apply to anything which was previously community property.

v) Spouse Omitted from Premarital Will

(1) What happens if H writes a will leaving property to a third person, marries W without changing the will and then dies before changing the will?

(a) Cal. Probate Code §21610; Doctrine of the Omitted Spouse: presumes the spouse was left out on accident and was meant to be included.
“Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property in said estate:
(a) The one-half of the community property that belongs to the decedent…
(b) The one half of the quasi-community property that belongs to the decedent…
(c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one-half of the value of the separate property in the estate.

(b) Cal. Probate Code §21611
“The spouse shall not receive a share of the estate under Section 21610 if any of the following is established:
(a) The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
(b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.
(c) The spouse made a valid agreement waiving the right to share in the decedent’s estate.”

(2) In re Estate of Prestie
(a) Maria and W.R. married and divorced after two years. W.R. executed a pour-over will and an inter vivos trust. W.R. amended the trust to grant Maria a life estate in his condo upon his death. Maria and W.R. then remarried. W.R. passed away.
(b) Did W.R. fail to make provision for his wife? No. There are three ways to overcome the presumption that the spouse was omitted:
1. Provision has been made for the spouse by marriage contract.
2. The spouse is provided for in the will.
3. The spouse is provided for in such a way mentioned therein as to show an intention not to make such provision.
Must look only to the will.

(3) California’s Probate Code allows viewing of ALL testamentary documents.

b) Rights of Descendants Omitted from Will

i) What happens when a child is not provided for in a will executed before child’s birth?

(1) It is presumed the kids are left out accidentally. Pretermitted child. Method for correction is similar as to omitted spouse.
ii) Pretermitted child presumption can be rebutted

iii) Cal. Probate Code §21620
(1) “Except as provided in Section 21621, if a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent’s testamentary instruments, the omitted child shall receive a share in the decedent’s estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument.”

iv) Cal. Probate Code §21621

(1) “A child shall not receive a share of the estate under Section 21620 if any of the following is established:
(a) The decedent’s failure to provide for the child in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
(b) The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.
(c) The decedent provided for the child by transfer outside the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.”
v) Cal. Probate Code §21622

(1) “If, at the time of the execution of all of decedent’s testamentary instruments effective at the time of decedent’s death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments (intestate share).”

vi) So, how do you create an intestate share out of an otherwise valid will?

vii) Cal. Probate Code §21612; the omitted spouse
(a) Except as provided in subdivision (b), in satisfying a share provided by this chapter:
(1) The share will first be taken from the decedent’s estate not disposed of by will or trust, if any.
(2) If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of decedent’s testamentary instruments in proportion to the value they may respectively receive. The proportion of each beneficiary’s share that may be taken pursuant to this subdivision shall be determined based on values as of the date of the decedent’s death.
(b) If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.”
viii) Cal. Probate Code §21623; the omitted child
(a) “Except as provided in subdivision (b), in satisfying a share provided by this chapter:
(1) The share will first be taken from the decedent’s estate not disposed of by will or trust, if any.
(2) If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of decedent’s testamentary instruments in proportion to the value they may respectively receive. The proportion of each beneficiary’s share that may be taken pursuant to this subdivision shall be determined based on values as of the date of the decedent’s death.
(b) If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision of a testamentary instrument may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.”
c) Professional Responsibility Issues

7) Trusts: Characteristics and Creation

a) Creation of a Trust

i) Requirements:

(1) Intent to establish a trust
(a) Could be triggered by language or intent conveyed through a transfer to one for the benefit of the other.

(2) Funding/ delivery

(3) Ascertainable beneficiaries

(4) Written instrument to create the trust if necessary

(a) There is no formal writing requirement for trusts. The writing requirement comes from the statute of frauds.
(i) So, if the trust contains no real property, it may be oral.

(ii) As a practical matter, a writing is necessary.

(5) Precatory gifts are not trusts. They are just gifts with some non-binding desires of what is to be done with the gift. If the recipient honors the wish, great. If he does not, there is no consequence and no one can enforce the wish.

ii) Intent to Create a Trust

(1) Jimenez v. Lee
(a) Decedent bought $1,000 US Savings Bond and give it to the plaintiff’s father (the defendant) for the plaintiff’s education. Later, $500 was given to defendant for the plaintiff’s education. Years later, the plaintiff’s father cashed the Bond and deposited it with the $500 in an account. When the plaintiff came of age, she asked for the money. But, the father said the money had already been expended for her education. Plaintiff sued seeking to recover the funds.
(b) Was a trust created? Yes. Defendant argued there was no trust created by the Bond and money because it was an outright gift to the defendant by his mother. But there was a letter from the defendant and other testimony which suggested the defendant knew he was holding the funds in trust. In the alternative, the defendant argued that the money was appropriately expended for educational purposes. This is a burden the defendant bears by showing accounting for the funds. He could not bear this burden. So, the defendant must give the money to the plaintiff in satisfaction of the purposes of the trust.
(2) Hebrew University Ass’n v. Nye
(a) Husband and wife. Wife acquired husband’s library upon his death. She wanted to keep the library intact so she found Hebrew University which agreed to house and preserve the library. She told Hebrew University that she was going to give the university the library. A newspaper article and public statement were made promising the gift. The wife was cataloguing the library for shipment when she died; the university having received nothing.
(b) Gift or trust? Neither. There is no gift here because there had not been any delivery. There was all of the intent of making the gift, but no delivery. So, it was just an unfulfilled promise. The University, fighting for the library, argued that a trust was created. There was intent (evidenced by a luncheon and newspaper article welcoming the new library). The ascertainable beneficiary was the university. There did not need to be a writing. But what was the funding? The decedent had created a memorandum listing all of the assets to be given to the university, but she didn’t create the trust to the public. Courts are reluctant to recognize oral inter vivos trusts making the settlor the trustee without any writing or other expression to the public. They present too many issues. So this was simply a failed gift.
(c) However, in Hebrew University Ass’n v. Nye II the plaintiffs argued it was a gift per constructive delivery by the memorandum. Constructive delivery just requires that the donor do that which, under the circumstances, will in reason be equivalent to an actual delivery.
(3) Unthank v. Rippstein
(a) Craft wrote a letter to Rippstein purporting to give him $200 a month for the next 5 years whether or not he lived. He stated that he would “bind [his] estate to make the $200 monthly payments provided for.” Rippstein attempted to probate the letter as a holographic will but the court rejected it for lack of testamentary intent. Then, Rippstein tried to enforce the letter as a trust providing her $200 month, funded with Craft’s estate, with Craft as trustee and Rippstein as beneficiary.
(b) Was this a trust? No. Rippstein argues Craft pledged his entire estate to make the $200 payments. The court points out the payments made up only 10% of this estate meaning that the entire estate would be held up for the 5 years the payments were to be made when finally, the trust would expire and the estate could be distributed per the testator’s will. The court concluded this did not make sense that the decedent would bind up his entire estate to make these payments. The court concluded there was no intent to make a trust and found this was just a gift which failed for lack of delivery.

iii) Trust Property

(1) Property may be tangible/intangible, choate/inchoate, real/personal, etc. for purpose of funding, BUT there must be SOMETHING to fund the trust; without funding, there is no trust. Two things are not considered property outright:

(a) Future profits:

(i) Brainard v. Commissioner – settlor declared himself the trustee of a trust to hold the future profits of stock trading for the benefit of his wife, mother, and children. He did this in an attempt to gain the preferable tax brackets of the beneficiaries. The court concluded the attempt to establish the trust here was ineffective because future profits do not constitute property for the purpose of funding a trust.
(b) Expectancies
(i) Expectancies are not considered substantial enough to constitute property for the purpose of funding a trust.
iv) Ascertainable Beneficiaries

(1) Courts need to know who gets the stuff and there needs to be someone to enforce their rights.

(2) Clark v. Campbell
(a) Clark purports to leave collectibles in trust for his friends as beneficiaries by a testamentary trust (the trust was created in his will). “Each of my trustees is competent by reason of familiarity with the property, my wishes and friendships, to wisely distribute some portion at least of said property.” He leaves it up to the trustee(s) to determine the beneficiaries.
(b) Were there ascertainable beneficiaries to give effect to this trust? No. The gift here fails. There was intent, there was funding, there was a writing, but there were NOT ascertainable beneficiaries. The gift drops into intestacy because this was a residuary bequest which funded the trust and failed.
(3) Is there a way that a testator/settlor can give someone else the power to do with the property what he wants?

(a) General power of appointment – the identified person can give to anyone, including themselves, the property.
(b) Specific/ special power of appointment – the identified person can give to anyone, except themselves, the property.

(c) The power of appointment allows the testator/settlor to give the appointee the power to distribute. But, this is not a trust so there is no fiduciary duty. The appointee does NOT have to do anything. It is non-binding and no consequences flow from following the direction or not.

(4) One exception to the general rule about ascertainable beneficiaries is that a trust may be set up for the benefit of UNBORN CHILDREN

(5) In re Searight’s Estate
(a) Searight bequeathed his dog to Florence Hand along with $1,000 in an account to be distributed $.75 a day to Florence Hand for care of the dog.
(b) Is this a trust? No. This is an honorary trust – the court will honor the settlor’s intent so long as the trustee is willing to honor the arrangement and the beneficiary is not illegal or capricious. There was intent, funding and a writing, but there was no ascertainable beneficiary because a dog cannot be a beneficiary. In this situation, the court will not intervene, so the trustee must be willing to abide by the terms of the trust.
(6) Classic examples of honorary trusts include: pet trusts, trusts set up for perpetual gravesite care, and saying of masses (a catholic tradition)
(7) Cal. Probate Code §15212

(a) California recognizes a true trust for care of pets. The attorney general enforces the right of the beneficiary, but California deputizes anyone who has an interest in protecting animals to bring claims (e.g., neighbors or nonprofits)

v) Written Instrument

(1) Testamentary trusts must be in writing because they must be Wills Act compliant. Inter vivos trusts do not always need to be in writing. Only need to be in writing when it contains property making it subject to the statue of frauds.

(2) Oral Trust

(a) In re Estate of Fournier
(i) Fournier asks some friends to hold some money for him to be given to his sister Faustina Fogarty upon his death. He gave these friends $400,000 cash to give to Fogarty. Nothing was in writing.

(ii) Is this a trust? Yes. This is not a gift to the neighbors. It was instead a transfer to one for the benefit of another. The neighbors were trustees and the sister was the beneficiary. He did not use the magic words, but he had the intent to create a classic trust. He funded it with the $400,00 cash and this was not a secret self-settled trust. The trust was not written, but a writing was no required.
vi) Trusts in California are presumed revocable unless expressly made revocable (the common law presumption was the opposite)

vii) Secret Testamentary Trusts and the Wills Act

(1) Semisecret Trust – there are terms in the will showing the existence of a trust, but the terms are undisclosed. This is a patent ambiguity. There is something in the will which is clearly ambiguous and if the court cannot fill in the blank, it fails and goes into the residuary. With a semisecret trust, the trust fails because the terms are not set forth in writing so the assets are just re-diverted. They never make it to the trustee so they cannot be subject to a constructive trust. The assets go back to the estate and flow to the residuary or through intestacy.
(2) Secret Trust – there are no terms in the will evidencing the existence of a trust. The will may just have an outright bequest. This is a latent ambiguity. The bequest to the party is found to be a trustee and the terms are unknown. So this gift also fails. But, if the proper recipient is discovered, can a constructive trust be imposed on those assets? Under classic secret trust, constructive trust is the remedy because the “trustee” has received the funds.
(3) Olliffe v. Wells
(a) Donovan died in 1877 leaving a will devising her residuary estate to Rev. Eleazer M.P. Wells “to distribute the same in such manner as in his discretion shall appear best calculated to carry out wishes which I have expressed to him or may express to him.”
(b) Trust? No. The bequest must fail because we do not have terms to know what Wells is to do. This is a semisecret trust.

8) Trusts: Fiduciary Administration

a) Duty of Loyalty

i) The trustee must act in the best interest of the beneficiary at all times.

(1) The trustee has a duty to not engage in self-dealing (a per se violation)

(2) The trustee should avoid any appearance of a conflict of interest (presumptive breach which can be overcome by showing an arms-length transaction sold at fair price).
(3) Duty of impartiality – must treat all beneficiaries fairly (not necessarily equally)

b) Duty of Prudence
i) Duty to act with care

(1) To segregate funds from their own, to preserve and protect those assets, to account for assets.

ii) Duty to make assets productive

(1) Historically this was a non-delegable duty.

(2) Now, the common law approach has been reversed – we know encourage trustees to delegate to investment professionals. But, the trustee must still monitor performance to make sure they are not under-performing.

(3) Prudent Investor Rule:

(a) If the trustee deviates from standard investment advice, the trustee must follow the prudent investor rule.

(b) We encourage diversification with the Portfolio Approach – we look at the entire portfolio of investments and if we see that some win and others lose, that is ok. 
iii) Marsman v. Nasca
(1) Sara Marsman died in 1971 and was survived by her second husband T. Fred “Cappy” Marsman. Sara had a testamentary trust which provided that income shall be provided from the income of the 1/3 of the rest, residue and remainder of her estate. And “after having considered the various available sources of support for him…” the trustee shall, “if they deem it necessary or desirable from time to time, in their sole and uncontrolled discretion,” distribute from principal “for his comfortable support and maintenance.” “It is my desire that my husband, T. Fred Marsman, be provided with reasonable maintenance, comfort and support after my death.” Cappy continues to live in Sara’s residence and gets income from the trust. He lost his job and had to reduce his standard of living. He mortgaged Sara’s house to make ends meet. He went to see the trustee in an attempt to get more money, but Farr, the trustee/attorney, gave him some money and then asked for a written explanation for why he needed the money. Cappy never wrote the letter or asked for more money. He continued to fall deeper into debt until he sold the house with a reservation of a life estate. He remarries during this time and when he dies, the buyer of the house orders his Cappy’s wife to vacate the home. She sues.
(2) Did Farr violate his duty to reasonably inquire into the beneficiary’s finances as called for by the trust? Yes. Cappy should have received principal so that he would not need to sell the home. Without inquiry, Farr could not have exercised his discretionary power to pay out principal without inquiring. Discretion is often difficult to show, but here it was not because the trustee did nothing. The settlor’s intent determines how this discretionary distribution is to be governed. Here, principal distributions were discretionary (while income distributions were mandatory). Remedy? The amount which should have been distributed from the trust. The house is still gone because the buyers were bona fide purchasers for value.

(3) Discretion must be exercised reasonably (object; what a reasonable trustee would do) and in good faith (subjective; this trustee’s state of mind).

(a) A settlor can modify this standard to make it lower making ease of administration and avoidance of suits by beneficiaries. At a minimum, a trustee must act in good faith and in the best interest of the beneficiary.
(b) Settlor can also set an ascertainable standard for the trustee to look to in determining when to exercise discretion.
(i) Here, the standard was “reasonable maintenance, comfort and support” which was not met because during Sara’s life she and Cappy traveled, threw parties, lived well, all of which he was unable to do after her passing for lack of funds.

(4) Now, modern law allows for a full inquiry into the beneficiary’s other sources of income.

c) Duty of Impartiality

d) Duty to Inform and Account

i) Until an accounting is made, the statute of limitations for a breach within that accounting will not run. This encourages accounting by the trustee by starting the statute against the trustee. 

ii) The accounting must be a proper one made reasonably to inform the beneficiary.

e) Exculpatory Clauses

i) In Marsman, the language “no trustee hereunder shall ever be liable except for his own willful neglect or default.” 

ii) Such language is designed to avoid potential litigation brought against the trustee by a disgruntled beneficiary.

iii) When do we disregard an exculpatory clause?

(1) In a trustee drafted exculpatory clause situation, the burden is shifted to the trustee to show:

(a) No abuse

(b) The clause’s existence was disclosed

(c) The clause was fair

(2) Otherwise, the clause has no effect.

9) Trusts: Alienation and Modification

a) Alienation of the Beneficial Interest

i) Interest in a trust is transferable just like any other property. This means it may be reached by creditor. But, can you sue a beneficiary and get the payments from a trust? It depends.

ii) Shelley v. Shelley
(1) Beneficiary is married several times. Has kids from each marriage. There are child-support and alimony payments imposed on him. He has fallen behind on these payments. The previous spouses sue him to collect but he is insolvent with the exception of payments from a trust, so the spouses pursue the trust. The trust contains a spendthrift provision.
(2) Can the creditors (the spouses) reach the assets of the trust? The beneficiary’s children were contingent beneficiaries of the trust. The court said that, as such, they were able to enforce their rights on the basis of economic hardship against the trustee directly. They were able to get payment despite the spendthrift clause because they were enforcing as beneficiaries, not creditors.
iii) Spendthrift Trusts
(1) A beneficiary of a spendthrift trust cannot voluntarily alienate her interest in the trust. Nor can her creditors attach her interest. This is true even if the beneficiary is entitled to mandatory distributions from the trust. A spendthrift trust is created simply be including a spendthrift provision. Example: “the interests of beneficiaries in principal or income shall not be subject to the claims of any creditor, or to legal process, and may not be voluntarily or involuntarily alienated or encumbered.
(2) Modern rule: most jurisdictions allow creditors to lodge an order with a trustee requiring a trustee to remit any payment to the creditor if there is any discretion (Hamilton Order/ Charging Order). Such an order does not require a distribution or use of discretion, but when it is exercised, the trustee must pay to the creditor or be personally liable. The creditor cannot demand payment or accelerate payment.

(3) Can a person create a trust for the benefit of himself with property behind a spendthrift provision to shield himself from creditors? No. A self-settled spendthrift trust will not protect anything.

(4) Four categories of parties will not be subject to spendthrift provisions:

(a) Former spouses – public policy in enforcing obligations to spouses

(b) Children entitled to support – public policy in enforcing obligations to children

(c) The government – e.g., IRS

(d) Providers of necessities – healthcare providers, housing providers, etc.

(e) Scheffel v. Krueger
(i) Beneficiary of trust is convicted of crimes related to sexual assault and creating child pornography. Families of victims also gain a civil judgment against him for over ½ million dollars. The trust includes a spendthrift provision. The state recognized only two exceptions to spendthrift trusts; (1) self-settled trusts and (2) assets were fraudulently transferred to the trust.
(ii) Can the tort claimants reach the trust over the spendthrift provision? No. State law was valid and included no exception for these tort creditors.

(5) Cal. Probate Code §§15304 and 15305
(a) Recognizes and embraces spendthrift trusts

(b) Does not recognize self-settled spendthrift trusts and excludes claims by children and spouses for support and alimony.

iv) Support Trusts

(1) Simple use of the word “support” does not make something a support trust. Need a formula for distribution.
e.g., “only so much as is necessary for support of the beneficiary”
(2) The purpose is only to keep the beneficiary at minimum levels, not to maintain some standard of living.

(3) Because the purpose is support, they are inalienable even when there is no spendthrift provision included.

(4) State Street Bank and Trust Co. v. Reiser
(a) Testator places all property and assets into trust. Then gets a bank loan and dies before it is repaid. Bank shows up to probate to satisfy the debt, but there is nothing to probate.

(b) Can bank recover from the trust property? Sometimes. Creditors must first attempt to seek recovery from the probate estate. Only so much as probate is insufficient will a court allow a creditor to take from trust property.

b) Revocable Trusts in Contemporary Estate Planning

i) The Pour-Over Will/UTATA

(1) A trust will fail for lack of funding.

(2) A settlor can draft a will to leave property to a trustee in his capacity as a trustee; pouring over what is left of the estate into the trust upon operation of the will. Necessarily though, these assets get to the trust through probate.

(3) What happens when some assets are in the trust and some are moved into the trust through probate?

(a) Courts make the determination about how much is needed before something is a testamentary trust of an inter vivos trust.

(b) If it is deemed testamentary, it becomes a matter for probate subject to attorney’s fees, court supervision, and publicity.
(4) UTATA resolves issues with pour-over wills and whether they need probated or are just trusts.

(a) UTATA says the funding of the trust does not matter so long as UTATA compliant document; it is an inter vivos trust not subject to probate court supervision (once the property gets transferred to the trust through probate. This applies even if the trust is entirely unfunded until death.

(b) Cal. Probate Code §6300
“(a) A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator, by the testator and some other person, or by some other person (including a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts) if the trust is identified in the testator’s will and its terms are set forth in a written instrument (other than a will) executed before, concurrently with, or within 60 days after the execution of the testator’s will or in the valid last will of a person who has predeceased the testator (regardless of the existence, size, or character of the trust property). The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator.
(b) Unless the testator’s will provides otherwise, the property so devised (1) is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and (2) shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including any amendments thereto made before or after the death of the testator (regardless of whether made before or after the execution of the testator’s will).
(c) Unless otherwise provided in the will, a revocation or termination of the trust before the death of the testator causes the devise to lapse.”
ii) Settlor as Beneficiary

c) Modification and Termination of Trusts

i) A trust comes into existence upon funding. As soon as a trust is funded, the rights of the beneficiaries are created.

ii) The trust terminates when the last dollar is gone or the purpose of the trust is satisfied.

(1) If the purpose is served, the remains of the trust return to the person who funded the trust

(a) If alive, the settlor gets the money

(b) If dead, the remains go back to the estate

(i) If will, goes into residue

(ii) If no will, goes through intestacy

iii) Modification

(1) Whether a trust may be modified once funded and beneficiary has begun receiving payments depends.

(a) Revocable trust – the trust may always be changed until death

(b) Irrevocable trust – usually, modification is better to give effect to the settlor’s intent.
iv) Deviation and Changed Circumstances

(1) In re Trust of Stuchell
(a) Grandfather set up irrevocable trust. Grandfather’s grandson is beneficiary upon his mother’s death. Grandson was mentally disabled and depended on state benefits for his care. If he received the money from the trust, he would lose his state benefits, have to obtain his own housing, care, etc. until he exhausted the trust and then would have to requalify for state benefits. So, his mother petitioned for modification so that the benefits would not be entirely distributed, but, instead, would be held in trust to be distributed to supplement the son’s care without affecting his state benefits.

(b) The court denied the request for modification and said the principal of the trust must be distributed even if those were the results. Just because it would be advantageous or convenient for the beneficiary does not justify modification. 
(c) The court created this rule. For modification need:

(i) Agreement of all beneficiaries

(ii) Unforeseen circumstance

(iii) And the unforeseen circumstance must substantially impair the settlor’s intent

(2) This outcome creates legitimate issues:

(a) The trustee is to act in the best interest of the beneficiary. But was the result in Stuchell really the best interest of the beneficiary? Courts have liberalized and allowed trustees and guardians to take into account non-economic interests of the beneficiary in exercising their discretion.
(b) The trick is still the requirement of agreement of all beneficiaries, including the unborn and minors who will need guardians or virtual representation.

(3) What is an unforeseen circumstance? 
(a) Common law said must be unforeseen as to the settlor.

(b) Modern view says that the unforeseen circumstance is a substantial frustration of the purpose of the trust.

(i) We no longer look to the mind of the settlor but the stated purpose of the trust as to the beneficiary. 

(4) In re Riddell
(a) Schizophrenic daughter was institutionalized and likely not able to live on her own. A trust was going to distribute its principal to he when she turned 35. So, the trustee petitioned to modify the trust to create a special needs trust for the daughter instead of distributing principal. The trustee argued that had the settlor known his daughter would be unable to manage the ½ a million dollars she stood to take, he would have created the special needs trust.
(b) The court looked at the purpose of the trust and saw that it was for medical care, education, etc. until 35 years of age on the assumption that at that point the beneficiary would be able to manage her own money. So, the court established the special needs trust to continue this structure.
(5) In re Estate of Brown
(a) Uncle set up irrevocable trust for nephew’s children’s education. Upon completion of education, “the income from said trust and such part of the principal as may be necessary shall be used by said Trustee for the care, maintenance and welfare of my nephew, Woolson S. Brown, and his wife, Rosemary Brown, so that they may live in the style and manner to which they are accustomed, for and during the remainder of their natural lives.” The nephew’s children completed their education and the nephew began receiving their distributions from the trust. But, the nephew decided that they did not need the distributions because they were financially stable. So, the nephew sought termination of the trust so the principal would be distributed directly to the nephew’s children.
(b) Can the trust be terminated? Court says for termination, need (1) consent of all beneficiaries (including unborn, minors and incompetent) and (2) the material purpose of the settlor must have been accomplished. The trust may not be terminated here. The trust here was not a support trust, did not include a spendthrift provision and all beneficiaries consented. But, one of the material purposes of the trust had not been satisfied – namely, the assurance of life-long income for the beneficiaries through the management and discretion of the trustee.
(c) If the settlor was still alive, he could come in and undercut the trustee’s argument that the settlor’s intent would not be served by termination. If the settlor is not alive, the trustee could validly argue that the settlor’s intent would not be carried out by termination.

(i) If the trustee objects, they will be respected so long as the trust has an unfulfilled material purpose.

(ii) Four exceptions to material purpose rule which a trustee may exercise:

1. Spendthrift provision – the purpose is so the money cannot be taken from the beneficiary and this purpose would be defeated by termination.

2. Support trust – cannot satisfy support purpose by termination

3. Discretionary trust – the trustee cannot exercise discretion if the trust is terminated.

4. If the trust contains a specific age for distribution, the trust cannot be terminated until that age.

(iii) If settlor is alive and consents, the trustee consents, and all beneficiaries consent, the trust will be terminated.

(iv) If settlor is alive and consents, all beneficiaries consent, and the trustee objects, the trust will be terminated.
(v) If settlor is dead, the trustee consents and beneficiaries consent, the trust will be terminated (can be enforced by estoppel – trustee cannot be sued for terminating the trust because the beneficiaries agreed)

(vi) If settlor is dead, the beneficiaries consent, and the trustee objects, look to whether the material purpose of the trust had been satisfied.

1. A simple life estate is generally not a material purpose (like the one in Brown)

(vii) With an irrevocable trust, the beneficiary and trustee can agree to terminate the trust and the settlor cannot do anything to stop it. The settlor no longer has any interest in the trust. The trustee holds legal title and the beneficiary holds equitable title.

v) Removal of a Trustee

(1) At common law, it was very difficult to remove a trustee unless there was a serious breach of trust on the theory that it was the settlor’s wish to have that person as trustee.

(2) The modern trend is easier to remove the trustee.
(a) It is still difficult, so a settlor should include some provision for removal of trustee by beneficiary if he wishes for it.
