
Trusts and Wills Outline

I. Introduction
A. Parameters
1. Exam is 60-80 multiple choice questions
2. Registered Domestic Partners are treated identically to spouses in Cali.
3. California has a STRONG policy favoring the rights of the surviving spouse
4. Issue = Anyone on a line of descent coming out from the decedent.
5. Quasi-Community Property = Property of the type that had the spouses been domiciled in California at the time of acquisition, it would have been community
6. Testator - a person who dies with a will
7. The probate code is the imposition of a philosophical order on people’s “right” to transfer their property at death.  
8. It is not a fundamental right though, it is just something that has developed through civil law.
9. Property is characterized at the moment of acquisition
10. Joint Tenancy - right of survivorship, each owns 50% of an undivided whole; at death the decedent’s share is extinguished
11. Tenancy in Common - each owns half/his portion
12. Community Property - 
a) Each owns half; 
b) he can will his half to whomever he chooses; 
c) anything that is acquired after marriage as a result of the work of a spouse; 
d) can only be changed to separate property by transmutation
e) NOT community - gift, inheritance, SP owned before marriage and profits therefrom
B. Rule
1. Roadmap
a) Probate v. Non-probate.  
b) If probate, THEN testate v. intestate
2. Probate Property - all that which passes through probate under the decedent’s will or by intestacy; without an exception, probate is the default
3. Nonprobate Property - that which passes outside probate under an instrument other than a will; such property has an adequate expression of intent to show who gets it
a) Joint tenancy property - right of survivorship passes the property
b) Life insurance - all you need to do is produce death certificate to get payout
c) Contracts with Payable on Death Provisions - like 401ks and the like with death beneficiaries
d) Interests in Trust - trustee holds the property for the benefit of one or more named beneficiaries, who may have life estates or remainders or other types of interests; trustee has the fiduciary duty
(1) Any time you see a gift to one for the benefit of another, sirens should go off: TRUST.
(2) Inter vivos trust - property put into trust during decedent’s life; preferred instrument for estate planning
(a) Testamentary trust - passes through probate
e) Future Interests - Life Estate; the remainder interest is a present, existing interest created at the moment of transfer; all they don’t have is possession (governed by deeds)
II. Intestacy
A. Parameters
1. Issue of a predeceased spouse are issue that are NOT from your blood; ie they are step children from the spouse and their issue.
2. Next of Kin - someone who has a single drop of your blood.  Furthest reaches of consanguinity
3. Laughing heirs - those so distantly related that they don’t care if someone had died and laugh all the way to the bank.  Many jdx’s have legislated to eliminate their possible inheritance
4. Parentelic system - looks for an heir coming from each “line” parent, grandparent, etc.; this is California’s Intestacy system
5. The default way to handle one’s property, if no will.
6. Under 6401 - don’t be tripped up by the fact that you get 100% of 50% of the CP.
7. Recapture Rule - Remember that it is only the PORTION that you gave to them...SO 50% of CP or 50% of joint real property.
a) § 21109 - also applies to joint tenancy
8. Survival - remember that different rights are triggered at legal death and at actual death
9. NOTE - INHERITANCE RIGHTS RUN UNTIL ACTUAL DIVORCE, the DECREE ORDERING THE DIVORCE
10. In order to be entitled to take you have to SURVIVE someone.
11. Intestate Inheritance Share Chart
a) NB - if you say “by representation” in California, it means Per Stirpes (§240); although in many other jurisdictions per capita is called “per capita by representation” so don’t get confused by this.
b) The chart is what is meant in the intestacy statute when it says “Equally” under the 3 different definitions.
c) Spouses have NO BEARING at all on the intestacy statute for determining which shares go to which heirs.
d) If under § 6402 - if there are multiple predeceased spouses, you would divide between them equally.
12. NB - inquiries of paternity during the father’s lifetime are preferred, because after the father dies, the burden of proof kicks up from preponderance of the evidence to clear and convincing evidence
13. Optimal Inheritance Scheme - The rights to inherit are both from and through the parent and child relationship.
14. Negative Disinheritance
a) Common law says that you can’t do it (I leave nothing to this person)
b) You are supposed to just leave things to OTHER people
(1) “rest and residue” bequest covers this, so leave it to them.
c) UPC says that it’s ok to disinherit.  You treat that person as though they predeceased you.
15. Half Bloods
a) Step-siblings
b) Common law - the half bloods get less
c) § 6406. Relatives of halfblood
(1) Except as provided in Section 6451, relatives of the halfblood inherit the same share they would inherit if they were of the whole blood.
16. Heirs - people who at the moment of death stand to inherit.  
a) An heir apparent has NO STANDING, NO RIGHTS, it is a mere expectancy (you have nothing in the bundle of sticks)
b) Court’s frown upon trading based on expectancies, but they will uphold contracts based upon them as long as they are made freely, at arms length negotiation, and fairly valued.
B. Rule
1. CPC § 6400
a) Any part of the estate of a decedent not effectively disposed of by will passes to the decedent’s heirs as prescribed in this part
2. Survival Statutes
a) CPC § 6403 Failure to survive by 120 hours (Probate & Intestate)
(1) (a) A person who fails to survive the decedent by 120 hours (5 days) is deemed to have predeceased the decedent for the purpose of intestate succession, and the heirs are determined accordingly.
(a) If it cannot be established by clear and convincing evidence that a person who would otherwise be an heir has survived the decedent by 120 hours, it is deemed that the person failed to survive for the required period. 
(b) The requirement of this section that a person who survives the decedent must survive the decedent by 120 hours does not apply if the application of the 120-hour survival requirement would result in the escheat of property to the state.
(2) (b) This section does not apply to the case where any of the persons upon whose time of death the disposition of property depends died before January 1, 1990, and such case continues to be governed by the law applicable before January 1, 1990.
b) CPC § 21109 Transferees; Failure to Survive (Wills, Trusts, Non-Probate Transfers)
(1) (a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument.
(2) (b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.
c) CPC § 220 Title To Property with Simultaneous Death
(1) Except as otherwise provided in this chapter, if the title to property or the devolution of property depends upon priority of death and it cannot be established by clear and convincing evidence that one of the persons survived the other, the property of each person shall be administered or distributed, or otherwise dealt with, as if that person had survived the other.
d) CPC § 223 Joint Tenants
(1) If property is held by two joint tenants it cannot be established by clear and convincing evidence that one survived the other, the property held in joint tenancy shall be administered or distributed, or otherwise dealt with, equal parts going to each joint tenant as if each had survived the others.
e) CPC § 221 When Survival Statutes Don’t Apply
(1) (a) This chapter does not apply in any case where Section 103, 6211, or 6403 applies.
(2) (b) This chapter does not apply in the case of a trust, deed, or contract of insurance, or any other situation, where (1) provision is made dealing explicitly with simultaneous deaths or deaths in a common disaster or otherwise providing for distribution of property different from the provisions of this chapter or (2) provision is made requiring one person to survive another for a stated period in order to take property or providing for a presumption as to survivorship that results in a distribution of property different from that provided by this chapter.
3. CPC § 6401 Intestate Estate Passing to Surviving Spouse
a) (a) the one-half of the community property that belongs to the decedent goes to the surviving spouse
b) (b) the quasi-community property is treated the same as community.
c) (c) As to separate property, the intestate share of the surviving spouse is:
(1) (1) The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.
(2) (2) 1/2 the intestate estate in the following cases:
(a) (A) Where the decedent leaves only one child OR the issue of one deceased child.
(b) (B) Where the decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them.
(3) (3) 1/3 of the intestate estate in the following cases:
(a) (A) Where the decedent leaves more than one child; or
(b) (B) Where the decedent leaves one child AND issue of one or more deceased children; or
(c) (C) Where the decedent leaves issue of two or more deceased children.
CPC § 6402 Intestate Estate not Passing to Surviving Spouse

4. Except as provided in Section 6402.5, the part of the intestate estate not passing to the surviving spouse or surviving domestic partner, as defined in subdivision (b) of Section 37, under Section 6401, or the entire intestate estate if there is no surviving spouse or domestic partner, passes as follows (down the line):
a) (a) To the issue of the decedent, the issue taking [equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.]
b) (b) the decedent's parent or parents [“]
c) (c) the issue of the parents or either of them, [“]
d) (d) the grandparent or grandparents equally, or to the issue of those grandparents if there is no surviving grandparent, [“]
e) (e) the issue of a predeceased spouse, to that issue, [“]
f) (f) the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.
g) (g) the parents of a predeceased spouse or the issue of those parents, to the parent or parents equally, or to the issue of those parents if both are deceased, [“]
h) IF NONE of these people exist, then it escheats to the state
5. CPC §6402.5 The Recapture Rule
a) (a) For purposes of distributing real property under this section if the decedent: 
(a) Had a predeceased spouse; 
(b) who died not more than 15 years before the decedent;
(c) and there is no surviving spouse; AND
(d) no issue of the decedent, 
(e) Died intestate
(f) the portion of the decedent's estate attributable to the decedent's predeceased spouse passes as follows (down the line if none):
(2) (1) the surviving issue of the predeceased spouse; [if they are all of the same degree of kinship to the predeceased spouse they take equally, but if of unequal degree those of more remote degree take in the manner provided in Section 240.]
(3) (2) a parent or parents of the predeceased spouse, to the predeceased spouse's surviving parent or parents equally.
(4) (3) the surviving issue of the parents of the predeceased spouse or either of them, [“]
(5) (4) the next of kin of the decedent in the manner provided in Section 6402
(6) (5) the next of kin of the predeceased spouse who shall take in the same manner as the next of kin of the decedent take under Section 6402.
b) (b) For purposes of distributing personal property under this section if the decedent had:
(a)  a predeceased spouse 
(b) who died not more than 5 years before the decedent, and 
(c) there is no surviving spouse; AND
(d) NO issue of the decedent, 
(e) Died intestate
(f) the portion of the decedent's estate attributable to the decedent's predeceased spouse passes as follows:
(2) (1) the surviving issue of the predeceased spouse; [“]
(3) (2) a parent or parents of the predeceased spouse, equally.
(4) (3) the surviving issue of the parents of the predeceased spouse; [“]
(5) (4) the next of kin of the decedent in the manner provided in Section 6402.
(6) (5) the next of kin of the predeceased spouse who shall take in the same manner as the next of kin of the decedent take under Section 6402.
c) (c) For purposes of disposing of personal property under subdivision (b), the claimant heir bears the burden of proof to show the exact personal property to be disposed of to the heir.
d) (d) For purposes of providing notice under any provision of this code with respect to an estate that may include personal property subject to distribution under subdivision (b), if the aggregate fair market value of tangible and intangible personal property with a written record of title or ownership in the estate is believed in good faith by the petitioning party to be less than $10,000, the petitioning party need not give notice to the issue or next of kin of the predeceased spouse. If the personal property is subsequently determined to have an aggregate fair market value in excess of $10,000, notice shall be given to the issue or next of kin of the predeceased spouse as provided by law.
e) (e) For the purposes of disposing of property pursuant to subdivision (b), “personal property” means that personal property in which 
(1) there is a written record of title or ownership and 
(2) the value of which in the aggregate is $10,000 or more.
f) (f) For the purposes of this section, the “portion of the decedent's estate attributable to the decedent's predeceased spouse” means all of the following property in the decedent's estate:
(1) (1) One-half of the community property in existence at the time of the death of the predeceased spouse.
(2) (2) One-half of any community property, in existence at the time of death of the predeceased spouse, which was given to the decedent by the predeceased spouse by way of gift, descent, or devise.
(3) (3) That portion of any community property in which the predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
(4) (4) Any separate property of the predeceased spouse which came to the decedent by gift, descent, or devise of the predeceased spouse or which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
g) (g) For the purposes of this section, quasi-community property is the same as community property.
h) (h) For the purposes of this section:
(1) (1) Relatives of the predeceased spouse conceived before the decedent's death but born thereafter inherit as if they had been born in the lifetime of the decedent.
(2) (2) A person who is related to the predeceased spouse through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.
6. Shares of Descendants
	System
	Where to make the First Cut?
	How Many Shares?
	What Happens with the Dropping Shares?
	Code Section

	Per Stirpes
	Children
	1 for each live child and dead child w/issue
	Bloodline
	CPC § 246 (only if specified in a writing)

	Per Capita
	First Generation with living issue
	1 for each live child and dead child w/issue
	Bloodline
	CPC § 240 (default for intestacy)

	Per Capita at each generation
	First Generation with living issue
	1 for each live child and dead child w/issue
	Pooling - recut at each generation with living issue
	CPC § 247 (only if specified in a writing)


7. Next of Kin (3 types of ways to find)
a) Parentellic - table of consanguinity (P. 93); you must exhaust down before going up and to the right
b) Degree of kinship - this way, you just count out degrees to find the closest in number of degree, no requirement that you exhaust.
c) Hybrid - We have a  degree of relationship model with a parentellic tie breaker, so the person in the closest parentellic line takes. (California)
8. How to create parent/child relationship (10 methods)
a) Natural Parents - a relationship of parent and child exists between a person and the person's natural parents, regardless of the marital status of the natural parents. (§6450)
(a) Presumptions of both maternity and paternity
(b) Full inheritance rights attach from and through both parents to child
(c) Full inheritance rights attach from and through child to parents
(d) Common Law - only inheritance rights from the mother, UNLESS the father acknowledged the child or left provisions in his will
(2) § 6452. Out-of-wedlock birth
(a) If a child is born out of wedlock, neither a natural parent nor a relative of that parent inherits from or through the child on the basis of the parent and child relationship between that parent and the child UNLESS:
i) (a) The parent or a relative of the parent acknowledged the child; AND
ii) (b) The parent or a relative of the parent contributed to the support or the care of the child.
b) Adoption - The relationship of parent and child exists between an adopted person and the person's adopting parent or parents (§6450)
(1) Traditional Common Law - when you were adopted, it completely severed the old inheritance rights that you acquired at birth and replaced them with those from and through the adoptive parents.
c) Step Parent - if either 
(a) The natural parent and the adopted person lived together at any time as parent and child, (establish relationship by living together) or 
(b) the natural parent was married to or cohabiting with the other natural parent 
(c) at the time the person was conceived and 
died before the person's birth. (relationship precluded by death)

(d) AND
(2) The adoption was by the spouse of either of the natural parents
d) Post Death - a parent-child relationship is formed if anyone adopts a child after one of his parents dies. (6451)
e) § 6455. Equitable adoption; application
(1) Nothing in this chapter affects or limits application of the judicial doctrine of equitable adoption for the benefit of the child or the child's issue.
f) § 6454. Foster parent or stepparent
(1) For the purpose of determining intestate succession by a person or the person's issue from or through a foster parent or stepparent, the relationship of parent and child exists between that person and the person's foster parent or stepparent if both of the following requirements are satisfied:
(a) The relationship began during the person's minority 

and 

(a) continued throughout the joint lifetimes of the person and the person's foster parent or stepparent.
(b) (b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.
g) Non Step-parent Adoption
(1) If a parent has a new live-in lover, and there is an official adoption that takes place, the child does NOT retain its inheritance rights from its natural parent, they are severed.
(2) Adult Adoption
(a) § 21115. Halfbloods, adoptees, persons born out of wedlock, stepchildren and foster children; inclusion; intestate succession
i) (a) Except as provided in subdivision (b), halfbloods, adopted persons, persons born out of wedlock, stepchildren, foster children, and the issue of these persons when appropriate to the class, are included in terms of class gift or relationship in accordance with the rules for determining relationship and inheritance rights for purposes of intestate succession.
ii) (b) Effect on Estate plan of ANOTHER
(1) In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless 
(a) the person lived while a minor 
(b) as a regular member of the household of the natural parent or of that parent's parent, brother, sister, spouse, or surviving spouse. 
(2) In construing a transfer by a transferor who is not the adoptive parent, a person adopted by the adoptive parent shall not be considered the child of that parent unless the person lived 
(a) while a minor (either before or after the adoption) 
(b) as a regular member of the household of the adopting parent or of that parent's parent, brother, sister, or surviving spouse.
iii) (c) Subdivisions (a) and (b) shall also apply in determining:
(1) (1) Persons who would be kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor under Section 21110.
(2) (2) Persons to be included as issue of a deceased transferee under Section 21110.
(3) (3) Persons who would be the transferor's or other designated person's heirs under Section 21114.
iv) (d) The rules for determining intestate succession under this section are those in effect at the time the transfer is to take effect in enjoyment.
h) Posthumous Birth - In California it is within 300 days of death of father, there is a presumption of parent/child relationship
(1) Old common law was 280 day
i) § 249.5. Posthumous conception
(1) For purposes of determining rights to property to be distributed upon the death of a decedent [ambiguous if this is others as well], a child of the decedent [genetic material donor] conceived and born after the death of the decedent shall be deemed to have been born in the lifetime of the decedent, and after the execution of all of the decedent's testamentary instruments, if the child or his or her representative proves by clear and convincing evidence that all of the following conditions are satisfied:
(a) (a) The decedent, in writing, specifies that his or her genetic material shall be used for the posthumous conception of a child of the decedent, subject to the following:
i) (1) The specification shall be signed by the decedent and dated.
ii) (2) The specification may be revoked or amended only by a writing, signed by the decedent and dated.
iii) (3) A person is designated by the decedent to control the use of the genetic material.
(b) (b) The person designated by the decedent to control the use of the genetic material has given written notice by certified mail, return receipt requested, that the decedent's genetic material was available for the purpose of posthumous conception. The notice shall have been given to a person who has the power to control the distribution of either the decedent's property or death benefits payable by reason of the decedent's death, within four months of the date of issuance of a certificate of the decedent's death or entry of a judgment determining the fact of the decedent's death, whichever event occurs first.
(c) (c) The child was in utero using the decedent's genetic material and was in utero within two years of the date of issuance of a certificate of the decedent's death or entry of a judgment determining the fact of the decedent's death, whichever event occurs first. This subdivision does not apply to a child who shares all of his or her nuclear genes with the person donating the implanted nucleus as a result of the application of somatic nuclear transfer technology commonly known as human cloning.
9. Advancements
a) § 6409. Property given to heirs during decedent's lifetime; advancement against share
(1) (a) If a person dies intestate as to all or part of his or her estate, property the decedent gave during lifetime to an heir is treated as an advancement against that heir's share of the intestate estate only if one of the following conditions is satisfied:
(a) (1) The decedent declares in a contemporaneous writing that the gift is an advancement against the heir's share of the estate or that its value is to be deducted from the value of the heir's share of the estate.
(b) (2) The heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir's share of the estate.
(2) (b) Subject to subdivision (c), the property advanced is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first.
(3) (c) If the value of the property advanced is expressed in the contemporaneous writing of the decedent, or in an acknowledgment of the heir made contemporaneously with the advancement, that value is conclusive in the division and distribution of the intestate estate.
(4) (d) If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient's issue 
(a) unless the declaration or acknowledgment provides otherwise.
b) Common Law
(1) Definition - a gift during life made from parent to child.  If a child wishes to share in intestate distribution of a parent’s estate, he must report such gifts.
(2) Only applied to children
(3) Child has burden of proving any inter vivos gift was NOT meant as an advancement
10. Guardianship and Conservatorship of Minors
a) Guardianship - someone appointed to be guardian of child during minority, just go to court for every little nickel and dime payout; rigorously policed by court (Default unless you provide otherwise)
b) Conservatorship - same as guardianship, BUT can use the assets to take care of the minor and just need to file an accounting annually
c) Custodianship - Uniform Transfers to Minors Act - no supervision of the court, but there is a fiduciary duty to the minor; the property of the minor is held and managed by the custodian until minor reaches 18 or 21
d) Trusts - very flexible and can be designed to carry out whatever the grantor wishes; this is the only one that allows you to build in obligations past age of majority
11. Slayer Doctrine
a) § 250. Person feloniously and intentionally killing decedent; entitlement to decedent's property; effect on decedent's estate
(1) (a) A person who feloniously and intentionally kills the decedent is not entitled to any of the following:
(a) (1) Any property, interest, or benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest, including any general or special power of appointment conferred by the will or trust on the killer and any nomination of the killer as executor, trustee, guardian, or conservator or custodian made by the will or trust.
(b) (2) Any property of the decedent by intestate succession.
(c) (3) Any of the decedent's quasi-community property the killer would otherwise acquire under Section 101 or 102 upon the death of the decedent.
(d) (4) Any property of the decedent under Part 5 (commencing with Section 5700) of Division 5.
(e) (5) Any property of the decedent under Part 3 (commencing with Section 6500) of Division 6.
(2) (b) In the cases covered by subdivision (a):
(a) (1) The property interest or benefit referred to in paragraph (1) of subdivision (a) passes as if the killer had predeceased the decedent and Section 21110 [does not apply.
(b) (2) Any property interest or benefit referred to in paragraph (1) of subdivision (a) which passes under a power of appointment and by reason of the death of the decedent passes as if the killer had predeceased the decedent, and Section 6731 not apply.
(c) (3) Any nomination in a will or trust of the killer as executor, trustee, guardian, conservator, or custodian which becomes effective as a result of the death of the decedent shall be interpreted as if the killer had predeceased the decedent.
b) § 251. Joint tenants; rights by survivorship
(1) A joint tenant who feloniously and intentionally kills another joint tenant thereby effects a severance of the interest of the decedent so that the share of the decedent passes as the decedent's property and the killer has no rights by survivorship. This section applies to joint tenancies in real and personal property, joint and multiple-party accounts in financial institutions, and any other form of coownership with survivorship incidents.
c) § 252. Named beneficiaries; felonious and intentional killing of decedent
(1) A named beneficiary of a bond, life insurance policy, or other contractual arrangement who feloniously and intentionally kills the principal obligee or the person upon whose life the policy is issued is not entitled to any benefit under the bond, policy, or other contractual arrangement, and it becomes payable as though the killer had predeceased the decedent.
d) § 253. Acquisition of property, interest, or benefit right by killer as result of killing
(1) In any case not described in Section 250, 251, or 252 in which one person feloniously and intentionally kills another, any acquisition of property, interest, or benefit by the killer as a result of the killing of the decedent shall be treated in accordance with the principles of this part.
e) § 254. Judgment of conviction as conclusive; preponderance of evidence
(1) (a) A final judgment of conviction of felonious and intentional killing is conclusive for purposes of this part. (Res Judicata)
(2) (b) In the absence of a final judgment of conviction of felonious and intentional killing, the court may determine by a preponderance of evidence whether the killing was felonious and intentional for purposes of this part. The burden of proof is on the party seeking to establish that the killing was felonious and intentional for the purposes of this part.
C. Application
1. § 6451
a) (b) Neither a natural parent nor a relative of a natural parent, except for:
(1)  a wholeblood brother or sister of the adopted person OR 
the issue of that brother or sister

(2) inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent that satisfies the requirements of Step Parent or Post Death Adoption, 
i) unless the adoption is by the spouse or surviving spouse of that parent.
b) For the purpose of this section, a prior adoptive parent and child relationship is treated as a natural parent and child relationship.
2. § 249.5
a) Writing Reequirement - does not need to be as formal as a will; also takes more to revoke than a will (which could just be torn up)
b) Notice requirement  - must be given to Trustee, executor of a will, insurance company; just the person that you are trying to enforce against needs to have had notice
c) Woodward v. Comm’ner of Soc. Sec. - husband dies of Leukemia and wife has twins through artificial insemination.  Issue is whether the kids are the issue of the father.  Held: YES, they are.  However, in Cali it would fail for lack of writing.
(a) Interests court considers: (1) parents’ reproductive rights, (2) state interest in orderly administration of estates, & (3) child’s best interest
d) Where a governing instrument is silent, children born of this new biotechnology with the consent of their parent are entitled to the same rights for all purposes as those of a natural child. (Not Cali.)
(1) In Re Martin B - Grandfather dies leaving trust which pays out to kids and their issue.  Father dies, and wife then uses his sperm to have 2 kids.  Held: the kids are considered issue of the Father, and thus they can take from the trust.  In California, this would fail for lack of a writing.
3. Advancements
a) Apply to all heirs
b) Only operates in intestacy
c) If the person who received the advancement predeceases the decedent, advancement is no longer counted.
d) Hotchpot - collecting the decedent’s advancements to kids to then equally distribute.
(1) If  child is given a gift during life in excess of his share, as calculated by hotchpot, then it is not an advancement, and he can keep it and doesn’t have to relinquish it to the hotchpot
4. Recapture Rule
a) General meaning - Any of the assets that passed to the surviving spouse, the assets are reclaimed and distributed to predeceased spouse’s family on surviving spouse’s death
b) writing requirement for personal property, just having a bank account with one’s name on it is an example of something that would be sufficient.
c) Value of personal property is assessed at the time of death.
d) “Attributable to” = This includes even joint tenancy and other non-probate property.  No matter how it was transferred it can be recaptured.
e) Janus v. Tarasewicz - two spouses die after they ingest poisoned tylenol.  Wife survives by like 2 days on life support.  Argument is over who is surviving spouse to determine whether wife’s heirs get husband’s life insurance payout (wife was beneficiary) or husband’s heirs get it.  Held: The wife’s heirs get it because she survived.
(1) Under California law, this is non-probate, so it goes to the wife’s heirs, BUT it is recaptured so it ends up with the husband’s heirs.
5. Foster Adoption
a) This can include any kind of loose arrangement, it doesn’t need to be formal gov’t foster anything.
b) The barrier is generally the absence of consent, SO once you hit the majority, you need to be adopted, otherwise you fall outside the purview of this provision.
6. Equitable Adoption - § 6455
a) Estate of Ford  - equitable adoption in California is a contract-based doctrine, and you need to meet a clear and convincing evidence standard in order to prove it.
b) Elements:
(1) agreement between natural and adoptive parents, 
(2) performance by the natural parents of the child in giving up custody, 
(3) performance by the child by living in the home of the adoptive parents, 
(4) partial performance by foster parents in taking the child into the home and treating it like their own
(a) O’neal v. Wilkes - a child is passed around, never acknowledged by father, mother dies, and aunt gives her to Cook who raises her as his own.  Held: no equitable adoption, because the aunt didn’t have the authority to enter into the adoption k.
i) Dissent thought equity should control and that this was NOT for the benefit of the child.  The k principles got it wrong.
7. Adult Adoption - §21115
a) when a person is adopted for the sole purpose of making them an heir, when the intent of the testator was clearly NOT for them to inherit, it is therefore improper and will not be enforced.
(1) Minary - son adopts his wife in order to make her an “heir” so that she can collect from a Trust that his mother had set up.  Held: although Kentucky law said she was an heir, they wouldn’t enforce it. (California Law renders same result)
b) Doris Duke Story - adopted Chandi stupidly, and then relationship turned sour, and upon Doris’s death Chandi sued to enforce a trust under which she was beneficiary as an adopted child and got $65 million...wow
8. § 7611. Status as natural father; presumption; conditions
a) A man is presumed to be the natural father of a child if he meets the conditions provided in Chapter 1 (commencing with Section 7540) or Chapter 3 (commencing with Section 7570) of Part 2 or in any of the following subdivisions:
(1) (a) He and the child's natural mother are or have been married to each other and the child is born during the marriage, or within 300 days after the marriage is terminated by death, annulment, declaration of invalidity, or divorce, or after a judgment of separation is entered by a court.
(2) (b) Before the child's birth, he and the child's natural mother have attempted to marry each other by a marriage solemnized in apparent compliance with law, although the attempted marriage is or could be declared invalid, and either of the following is true:
(a) (1) If the attempted marriage could be declared invalid only by a court, the child is born during the attempted marriage, or within 300 days after its termination by death, annulment, declaration of invalidity, or divorce.
(b) (2) If the attempted marriage is invalid without a court order, the child is born within 300 days after the termination of cohabitation.
(3) (c) After the child's birth, he and the child's natural mother have married, or attempted to marry, each other by a marriage solemnized in apparent compliance with law, although the attempted marriage is or could be declared invalid, and either of the following is true:
(a) (1) With his consent, he is named as the child's father on the child's birth certificate.
(b) (2) He is obligated to support the child under a written voluntary promise or by court order.
(4) (d) He receives the child into his home and openly holds out the child as his natural child.
(5) (e) If the child was born and resides in a nation with which the United States engages in an Orderly Departure Program or successor program, he acknowledges that he is the child's father in a declaration under penalty of perjury, as specified in Section 2015.5 of the Code of Civil Procedure. This subdivision shall remain in effect only until January 1, 1997, and on that date shall become inoperative.
(6) (f) The child is in utero after the death of the decedent and the conditions set forth in Section 249.5 of the Probate Code are satisfied.
9. Slayer Doctrine
a) In Re Estate of Mahoney - woman kills husband and then challenges the probate to inherit.  Held: she cannot inherit, because she killed him.  The court considers 3 approaches:
(a) Slayer takes pursuant to the laws, because anything different is additional and inappropriate punishment
(b) Slayer does not take, because can’t be permitted to profit from misdeeds
(c) Slayer is constructive beneficiary, and must then convey to heir or next of kin.
III. Wills
A. Paramaters
1. Types of Bequests
a) Specific bequest - describes one specific piece of property
(1) “I leave MY rolex watch to Fred” - if you owned one when made will, but NOT when you die, then Fred gets NOTHING.  Can’t give what you don’t have.
b) General bequest - usually money or fungible property, something you have many of
(1) Demonstrative bequest - ID the source of the general bequest, $10k from x bank
(2) “I leave A rolex watch to Fred” - if you don’t own a rolex watch when you make the will and when you die, this becomes an instruction for the executor to go out and buy one and then give it to him.
c) Residual Bequest - leaving the rest/residue to someone; everything left once the other bequests have been distributed.
2. § 6101. Property which may be disposed of by will
a) A will may dispose of the following property:
(1) (a) Testator’s SP
(2) (b) the 1/2 of CP that belongs to him
(3) (c) The 1/2 of quasi-community property that belongs to him
3. § 6102. Persons to whom will may dispose of property
a) A will may make a disposition of property to any person, including but not limited to any of the following:
(1) An individual, A corporation, An unincorporated association, society, lodge, or any branch thereof, A county, city,  Any state, The United States or any instrumentality thereof, A foreign country or a governmental entity therein.
4. 2 general techniques to prevent issues with wills:
a) Testamentary explanation in letter to the people;  
b) If you want to talk shit about heirs, don’t put it in the will, because open yourself up to testamentary libel claim.
5. No Contest Clause note - Even if you lose, as long as you brought the challenge with probable cause, then the no contest clause will not apply.
6. MR 1.8 shows that it is really disfavored to draft an instrument that gives it to you, unless related
7. 4 Functions of requirements for will:
a) Ritual function - make sure this was the testator’s official document
b) Evidentiary Function - increase reliability with the court
c) Protective Function - these rules make sure the testator isn’t being unduly influenced
d) Channeling function - standardized form makes for easier interpretation
8. Material provisions = dispositive provisions in a will or any other testamentary types of actions, e.g. Appointing guardians, executors, etc.
9. Conditional Wills - a will made subject to a condition precedent
a) E.g. I am afraid I may not return: so I leave x to Y.  
b) If someone dies NOT as a result of that condition, the will is still upheld.   Courts interpret such “conditions” as just explanations as to why someone is writing the will, not a necessary condition. (Default) (Eaton v. Brown)
c) A true condition must be drafted by an attorney into a will.  Very rare and needs to be cleanly done.
10. you must have capacity for ALL testamentary acts
11. Three possible standards for judicial review of wills:
a) Strict Compliance - Must adhere to statutory scheme to the letter.
(1) California is a STRICT COMPLIANCE jurisdiction.  BUT, Cali’s court’s have interpreted it to have flexibility so they can bend without breaking.
(a) BUT, Harmless Error Carve out for witnessing requirements - If didn’t satisfy the witnessing requirements, THEN C/C evidence will let survive.
b) Substantial Compliance - if you can show by c/c evidence that the testator substantially (1) complied with the statute; and (2) intended for it to be his will, then it will be probated.
(1) In Re Snide - Spouses sign each other’s mirror wills.  Held: the court will probate them because the court adopts a substantial compliance standard for execution (without expressly saying that).
(2) If the witnesses sign only the affidavits, but not the actual will, they will have substantially complied, and the will can be probated.
(a) In Re Will of Ranney - (California)
i) One step self-proving will - attestation clause at the end of the will where witnesses sign and it is then notarized
ii) Two-step self-proving will - separate affidavit attached to will and witnesses (and testator) must sign the affidavit in addition to signing will and the affidavit is notarized.
iii) Facts: the wits mix methods, signing affidavits, but NOT the will itself.  
iv) Held: this is substantial compliance, and it ADOPTS THE SUBSTANTIAL COMPLIANCE STANDARD for will execution.
c) Harmless Error Doctrine -If there’s C/C Evidence that the Testator intended this to be his will, then it will stand regardless of statutory compliance.
(1) In Re Estate of Hall - peeps make joint will, and sign and notarize the rough draft so they have something in place until they can sign final copy.  One testator dies.  A disinherited step daughter challenges it for lack of witneses.  Held: the will comes in as long as there is C/C evidence that it was decedent’s intent.  The court uses a harmless error standard and the will is in.
B. Rule
1. NEED TESTAMENTARY INTENT FOR ALL WILLS, HOLOGRAPHIC AND NORMAL - this intent is the intent that the PIECE OF PAPER be your will.
2. Capacity
a) An individual 18 or more years of age who is of sound mind may make a will. A conservator can also make the will for conservatee (§6100)
(1) Sound Mind = Capable of knowing and understanding in a general way:
(a) Nature and extent of his property;
(b) Disposition he is making; and
(c) Forming an orderly desire regarding the disposition
b) We read 2 cases where the testator had alzheimers.  The burden of proof was determinitive.  Where burden on proponent of will to show had capacity the will failed.  In (Re Estate of Washburn &Wilson v. Lane) 
3. Defects to Capacity (No Capacity if…)
a) Insane Delusion
(1) In order to overturn a will for insane delusion, the challenger must show that:
(a) The testator had an insane delusion
i) A testator does NOT have an insane delusion if any factual basis exists to support the belief. (Minority) (broader standard) (California)
ii) A testator has an insane delusion when the average reasonable person in the testator’s situation could NOT reach the same conclusion.  (Majority)
(b) The insane delusion caused the testator to draft the challenged term of the will 
i) But for the insane delusion (higher standard) (California)
ii) The insane delusion Might Have caused or affected the testators disposition (low standard)
(2) Honigman - man has prostate surgery and subsequently is convinced wife is cheating on him.  He drafts will to disinherit her as much as possible. Held: he has an insane delusion and the court overturns the will, letting wife get the property.
(a)  Facts suggesting crazy:
i) man thought his wife was cheating on him.  
ii) They had been married 40 years
iii) Thought she was hiding men in the cellar, and pulling them up with bedsheets
iv) Heard men running down the hall at all hours of the day and night
v) Thought she was passing notes through the fence
(b) Facts suggesting he’s NOT crazy
i) When phone would ring, wife would run into another room and close door
ii) When he picked up the phone, no one there
iii) Card came addressed to JUST HER from a friend they both know.  It was an anniversary card
iv) Whenever he left the house, she would ASK when he would be returning
v) One time when he said he was leaving, he hid in the bushes across the street and he saw anniversary man come to the door.
(c) Causation that the court ignored:
i) he had left it to his bro and sister and his wife was independently wealthy.  SO perhaps the delusion had no bearing.
(3) In Re Strettmater - a woman’s will is overturned because she is allegedly a man hater with a split personality. 
(4) Breeden v. Stone - a man makes a holographic will and shoots himself in the head 2 days after a public hit and run where he allegedly killed someone.  He has a history of coke and alcohol abuse, holding people hostage at gunpoint, and thinking the gov’t is after him.  He leaves everything to his dealer.  Held: the insane delusion existed, but did NOT cause him to do anything in his will.  His will handwriting is clear and logical.  Will upheld
(5) Note - courts are very reluctant to go into anything ethereal and spiritual, and they won’t subject them to attempts at proof.
b) Undue Influence (§6104) (3 brands)
(1) Common Law Undue Influence Claim:
(a) Donor was susceptible
(b) Alleged wrongdoer had opportunity
(c) Motive - Alleged wrongdoer had a disposition to exert undue influence
(d) Causation
i) Lipper v. Weslow - (1) susceptible - old woman drafts will to disinherit her daughter-in-law and grandchildren after her son dies.  The testator put in will specifically that she hated the daughter in law and explained why disinheriting.  (2) opportunity - One of the inheriting kids lived next door, he’s an atty, he drafted the will, and spends lots of time with the mother. (3) motive - drafter child had different father than dead one.  (4) causation - can’t be established.  3 independent, disinterested sources testify that testator hated daughter-in-law.  Daughter in law challenges will for undue influence of drafting child.  Held: no undue influence.
(2) Presumptive Undue influence Claim:
(a) California Claim
i) Confidential Relationship (more than just a fiduciary)
ii) Influencer was active in the procurement or execution of the will
(1) Execution - just had to have had some part in it.  Don’t need to have drafted it. Not just the moment when the will is being drafted.  Period of time leading up to and surrounding that moment
iii) The influencer unduly benefitted (vague)
iv) Then the burden shifts to the proponent/influencer to prove he DIDN’T cause the will to be altered
(b) There is a Presumption of Undue influence if the taker under the instrument is
i) a person who drafted the instrument. (or 3rd deg. Relative, cohabitant, employee, or same law firm) (21380)
ii) Fiduciary who transcribed the instrument or caused it to be transcribed  (or 3rd deg. Relative, cohabitant, employee, or same law firm) (21380)
iii) Care Custodian of a dependent adult transferor, if will executed during care. (or 3rd deg. Relative, employee, or cohabitant) (21380)
(c) REBUTTAL:
i) Clear and convincing evidence that there’s no causation (21380)
ii) In Re Will of Moses - testatrix is 15 years older than her former lawyer and now lover; she had a breast removed from cancer, heart disease, and she’s an alcoholic; She drafts a will leaving all to lawyer/lover; Will drafted by independent lawyer, but he seems incompetent and knows her lover.  She’s a sophisticated business woman.  Her sister challenges for undue influence.  Held: Burden shifts because lover was a fiduciary from start of their relationship, and he can’t rebutt.  Undue Influence; will overturned.
(3) Irrebuttable Presumptive Undue influence Claim: (CPC 21380)
(a) If the taker under the instrument is the drafter (or his 3rd deg relatives, cohabitants, or partner in firm where he has ownership interest) of the instrument, then the presumption of undue influence cannot be rebutted.
(b) Liesureworld  - CPC 21380 is Legislative response to James Gunderson operating a bullshit law practice next to liesureworld where he schmoozed the old folks and took bequests from his over 7,000 clients.
(4) EXCEPT THERE IS NO PRESUMPTION IF (21384):
(a) Related by blood or marriage within 4th degree to transferor
(b) Cohabitant of transferor
(c) Drafted by a person related within 4th degree to transferor
(d) Drafted by cohabitant of transferor
(e) if transferor gets a certificate of independent review from independent atty 
c) Fraud (§6104)
(1) Intentional misrepresentation to the testator renders the will or portion of the will obtained via fraud invalid.
(a) Fraud in the inducement - causes testator to create or destroy a will or refrain from doing the same or put in a provision or not
i) Puckett v. Krida - Two nurses lie to testator to convince her that her family is squandering her money and want to put her in a nursing home, in order to induce her to sign a will in the nurses’ favor. Held: this is fraud in the inducement and will overturned
(b) Fraud in the execution - when a person intentionally misrepresents the contents of the will, and gets the testator to sign something not carrying out his intent
(2) Presumptive Fraud:
(a) Same as undue influence, except excludes the 3-element California claim
d) Duress
(1) Undue Influence with a Vengeance
(2) Latham v. Father Divine - Testator had a will, leaving everything to father devine, a religious cult; She drafts new will to leave property to her family; Father divine coerces her into not signing it and then kills her (perhaps murder) by giving her surgery that she didn’t need.  Her family sues to get unsigned will enforced.  Held: as an exercise in equity, the court (instead of setting will aside and going to intestacy as they should have) creates a constructive trust, and uses it to execute the unsigned will.
e) Tortious Interference with an Expectancy
(1) Existence of an expectancy
(2) Intentional interference with the expectancy through tortious conduct
(3) Causation
(4) Damages
(a) Schilling v. Herrera - testatrix’s nurse, paid by brother, he was going to take in her old will, convinces testatrix to make a new will leaving her everything, she does not inform brother when testatrix dies, and then probates the will.  THEN after SOL for probate challenges has passed, she informs of death.  Held: he has a valid claim for tortious interference
4. Execution of Wills (§ 6110)
a) Must be in writing
b) Must be signed by testator 
(1) or someone at his direction in his presence
c) 2 persons witness the testator signing or acknowledging
(1) Present
(2) Simultaneously
(3) Witnesses sign the will also BEFORE testator dies (though don’t need to be together for signing)
Witnesses understand that the instrument is testator’s will
(4) BUT
(5) (Harmless Error Standard) If witnessing is defective, will survives if proponent can establish by c/c evidence 
(a) It’s the testator's will, AND 
(b) he had testamentary intent at the time of signing
5. Interested Witnesses
a) An interested witness is presumed  to have procured the gift through fraud/undue influence (CPC § 6112)  
(1) If fail to rebut, the interested Witness takes either what he would have through intestacy or a prior valid will.
(2) If rebut (by a preponderance), you get your gift in will
(3) IF the person actually DID commit fraud/undue influence/etc, he gets nothing
b) 4 Alternate Approaches if a witness receives a gift in the will:
(1) Entire will is void. 
(2) ONLY The gift to the interested witness is void.
(3) Purging Approach - The will provision is void, but you get your intestate share.
(4) No Effect - abolishes the doctrine of interested witness (UPC)
6. Lapse - when someone to whom a decedent leaves a gift predeceases the decedent, the gift lapses.
a) Applies to wills and trusts

b) § 21110. Anti-Lapse Provision
(1) If a transferee is dead when the instrument is executed, or fails or is treated as failing to survive the transferor or until a future time required by the instrument, the issue of the deceased transferee take in the transferee's place. 
(a) UNLESS the instrument contains a contrary intention. E.g. An express Requirement that (1) transferee survive, (2) survive until a specific future time, or (3) no antilapse, (4) alternative bequest in event of lapse.
(2) Anti-lapse applies to transferees taking under a class gift, UNLESS the transferee died before transferor executed instrument and he KNEW it.
(3) Transferee must be kindred of (1) transferor or (2) surviving, former, or deceased spouse
(4) In California - If you abuse an elderly person and you stand to inherit from them, you will be barred from inheriting, so NO anti-lapse
7. Disclaimer
a) When someone refuses to take property that has been left to them
(1) Must FILE a disclaimer in order to disclaim (§ 275)
b) Applies both to testate and intestate property
c) In order to avoid federal tax consequences, one must disclaim a gift within 9 months of the decedent’s death or 9 months of reaching the majority
d) When you disclaim, you are treated as if you predeceased the decedent, EXCEPT
(1) for purposes of determining where to make the first division under Per Capita share distribution or provision in a writing. (§ 282)
(2) for the purpose of APPLYING advancements.  Functionally this means your issue can’t get more than what YOU would have received, had you not disclaimed. (§ 282)
(3) The federal government can ALWAYS get at the disclaimed property to settle a tax lein, no matter what.  Drye v. US
(a) Father disclaims in order to get the property into his daughter’s hands, and bypass him to go to daughter, who wants to put it in a trust to then pay them both out as beneficiaries.
8. No Contest Clauses
a) To be effective, someone must be getting something in the will, otherwise no teeth
b) Someone who contests is treated as if they predeceased the decedent.
c) California permits no contest clauses
d) Enforcement of a No-Contest Clause (21311)
(1) A no contest clause MUST be enforced against the following types of contests:
(a) A direct contest that has NO probable cause.
i) (21310) “Direct contest” = challenge based on:
(1) Forgery.
(2) Lack of due execution.
(3) Lack of capacity.
(4) Menace, duress, fraud, or undue influence.
ii) probable cause = if a reasonable person would believe that there is a reasonable likelihood that the requested relief will be granted.
(2) A no-contest clause will NOT be enforced against the following contests, UNLESS expressly invoked by the instrument
(a) challenge a transfer of property on the grounds that it was not the transferor's property at the time of the transfer. 
(b) creditor's claim or prosecution of an action based on it. 
(3) This provision is NOT waivable in the instrument (§21314)
e) If challenger settles, then the no contest clause is not activated.
9. Holographic Will (CPC § 6111)
a) Must have handwritten signature and material provisions 
b) NO date required, UNLESS
(1) Unclear whether another will may be controlling, THEN need to prove that the holograph is later.  Otherwise holograph is void.
(a) Undated holographs: 2 undated documents, the inconsistencies must be written out of both wills.
(2) Possible that testator lacked capacity at the time he made will.  If so, must prove he had capacity, otherwise holograph is void.
c) Testamentary intent can be determined using extrinsic evidence (this means commercially printed forms in addition to the handwriting to assess intent) (CPC § 6111.5)
10. Codicils
a) Codicil - a later addition to a will.
(1) if there is no inconsistency, then this document just supplements the prior will
(2) If there is no express revocation, a subsequent will presumptively replaces and revokes the prior if there are inconsistencies.
b) Will v. Codicil test
(1) A will must come BEFORE a codicil.
(2) Focus on scope of 2nd instrument and relationship to the scope of the 1st instrument.  Does the 2nd leave anything for first to do? Completely subsume?
(3) A residuary clause in a later document, absent language to the contrary, is presumed to revoke all earlier documents (looks like a will)
(4) If just a specific bequest, then looks more like a codicil
(5) You can have multiple effective wills if NO overlap.
C. Application

1. Undue Influence
a) “Unduly Benefits”:
(1) Objective test - measure what you are getting under this will by looking at what you would be entitled to take in intestacy.  If more than intestate share, then no undue benefit. (problem is that it ignores people who are not blood heirs, so too narrow)
(2) Subjective test - Considers the following: 
(a) Relationship between parties, prior wills.
(b) CALIFORNIA TEST
2. Tortious Interference with an Expectancy
a) Benefits of this tort:
(1) Longer S.O.L. Because runs from date of discovery, unlike probate challenges which run from date of death
(2) Does NOT trigger a no contest clause
(3) You can get punitive damages
3. Execution of Wills
a) Stevens v. Casdorph - testator  signs will at a bank, then a notary brings the will to 2 other tellers who sign as witnesses, but they didn’t actually see testator sign.  Held: invalid for lack of presence of witnesses
b) In Re Groffman - testator makes will at a friend’s house, witnesses were not present simultaneously when testator acknowledges his signature.  They each go into room with him one at a time to sign and witness.  Held: invalid will for defective witness presence.
c) California is different from Old Common Law:
(1) There is no need that the testator see the witnesses sign
(2) Also no requirement that it be at the foot/end
(3) No requirement that the witnesses attest and SUBscribe
(4) ADDED requirement is that the witnesses need to sign before the testator dies.
d) 6110 (c)
(1) Stoker Case -
 (discussed in class) - Holographic will, no witness signatures, he misspells his kids names, he dictated the will to his friend Meyer.  He looked at it and signed it.  There were 2 witnesses present, and he then peed on the 1997 will and burned it. Invalid holographic will because it wasn’t all in his own handwriting. Held: the will was valid AND this was an effective revocation of the former will.
e) Presence of Testator
(1) Line of sight test - don’t have to actually see the signature, but must be able to see the people sign if they were to look
(2) Conscious presence test - satisfied if through sight, hearing or general consequences of the events is aware that the signature are being undertaken by the witnesses (California)
(a) PHONE is never valid for conscious presence
(b) Bank drive up window and testator doesn’t actually see the paper being signed in a CONSCIOUS presence jurisdiction --> NOT presence.
f) Signature of Testator
(1) Rule - Whatever you intend to be your signature is a signature for purposes of the Wills Act.
(a) full name, mark, even typewritten script has been held to be sufficient
(b) Someone else can sign at your direction, in your presence
(2) For a MARK to be valid:
(a) 1 witness, 
(b) witness must write the name of the person making the mark immediately under the mark, AND
(c) the witness then has to sign and print his own name as witness
i) McCabe Case - man signed x rather than name; but the witness didn’t print the testator name, it was preprinted.  Held: the will can be probated because this was substantial compliance with the requirements. (California Case)
(3) Unfinished Signature - it is incomplete and it is NOT a valid signature; e.g. Someone dies while signing.
(4) Assisted Signature - that is fine as long as the intent is there and they want your help.  If not their intent, then it would be Fraud.
(5) Order of Signing
(a) Traditional - Testator should sign first, and then witnesses sign second.
i) but if all 3 sign in the same transaction or continuous execution ceremony and nobody leaves the room, order doesn’t matter
(b) In Re Colling - man signs half his name, 1 wit leaves, remaining wit sees him finish and then attests, wit 1 returns and testator acknowledges signature, and then wit 1 signs and attests. Held: will not validly signed.
i) Here we have 1 wit to signing  who attests and then 1 wit to acknowledgment who attests.  
ii) You need 2 of a kind, and in the correct order.
iii) This was a shit result, because of strict compliance
(1) Note, in California this ends up being ok cuz harmless error for wits
g) Delayed Attestation
(1) California limits delayed attestation to death of testator. 
(2) Two standards for assessing whether delay is ok (within that boundary)
(a) Needs to be within a reasonable time.
(b) As long at the witnesses have a reasonably vivid recollection of the events, then their attestation as witnesses that are really delayed are ok. (California Standard)
4. Video Will
a) The problem is that videotapes really don’t look like wills as we know them.
b) Usually used for a contemporaneous snapshot of the written will as evidentiary to show that someone had capacity to make a will
c) Rioux v. Colombe - a will on a diskette, referenced in a suicide note and in testatrix’s diary was permitted to be probated.
(1) There was notably no signature, writing, or witness here.
5. Mistakes in Wills / Curative Doctrines
a) Misdescription Doctrine - courts will allow you to strike out mistakes in the will, and if what remains is enough to determine the intent of the testator, then they will engage in it.  They won’t provide missing terms or do damage to the will, but they will do what is possible from the remaining corrections.
(1) This is not about making a will valid
(2) It is about correcting a will to make it understandable
(3) In Re Pavlinko’s Estate - old couple have mirror wills and sign each other’s by mistake.  Held: the court will not enforce the wills, because they can’t use misdescription doctrine to fix the wills.

6. Interested Witnesses
a) Estate of Morea - Son and friend witness a will in which both get gifts; Son takes small portion; Friend takes more than would have otherwise (nothing). Held: son is not interested because will gives him LESS than intestate share, SO he can take his gift and be a wit, thus there are two wits (including testator) for the Friend to take his gift.
7. Holographic Wills
a) Kimmel’s Estate - man writes handwritten letter to his kids that has language of “if I don’t make it, x gets blah” and he signs it “father”  Held: this is a valid holograph.  
b) INTENT Factors court’s consider
(1) Paper showing future significance
(2) References to death
c) To be a valid holograph, the Material Provisions and the signature must be in the testator’s writing (California)
(1) Alternative standards:
(a) Entirely written, signed, and dated - strict standard
(b) Material Portions and extrinsic Evidence Allowed - this really allows courts to get more at the intent of the testator
d) Estate of Gonzales - a man fills in the blanks on a preprinted form, intends it to be a rough draft, and he signs it.  His daughter sees it. On identical, but empty form, wife and daughter attest.  He intends for THAT, once filled in, to be his will.  Held: this will can be probated, adopting the approach that you can consider the printed and handwritten to determine testamentary intent.
e) In Re Estate of Kuralt - man leaves mistress land in a handwritten letter, but the letter says that he is intending to have an attorney come to make his will.  Held: the court has a harmless error standard, so although no testamentary intent, they just use his intent that she should get the land to say that it is a valid holograph.  It is a writing, signed, and dated. (not outcome in California)
f) Estate of Harris - a man trapped by a tractor scratches his will to leave all to wife into the fender.  This is upheld as a  valid will.
g) A handwritten sentence at the bottom of a will with signature and date, that could be a valid addition as a holographic will addition.  It’s really a 2nd will.  Just need to show that there’s the intent.
(1) Burden - The proponent of the will must prove by a preponderance that that sentence was THERE when the testator signed.
IV. Revocation
A. Parameters
1. you must have CAPACITY in order to revoke a will
2. If you revoke an underlying will, you revoke ALL codicils thereto.
3. If you revoke a codicil, it has absolutely no effect on the will.
4. Revocation of one will revokes all duplicates. CPC 6121
B. Rule
1. Revocation by writing:
a) Subsequent writing that is done with testamentary formalities
(1) Either expressly or through inconsistencies 
b) Done by testator OR at his direction and in his presence
2. Revocation by ACT:
a) Physical act of destruction, obliteration, or burning the will
b) Done by testator OR In testator’s presence at his direction
3. Presumptive Revocation (CPC 6124)
a) If the testator's will was last in the testator's possession, 
b) the testator was competent until death, and 
c) neither the will nor a duplicate original of the will can be found after the testator's death, 
d) THEN it is presumed that the testator destroyed the will with intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.
4. Revocation by Operation of Law
a) Divorce/Annulment revokes everything in a will (CPC 6122)
(1) Treats the will as if ex-spouse predeceased testator
(2) If they remarry, the will is revived
(3) BUT testator can get around this will by expressly stating he wants bequests to survive divorce.
b) Nonprobate transfer to spouse, unless otherwise provided, is voided upon divorce. And the rest of the instrument treated as if spouse predeceased.  (CPC § 5600)UNLESS
(1) It is irrevocable
(2) Rebutted by C/C evidence that transferor intended to preserve xfer to former spouse
(3) Court order that the nonprobate transfer be maintained
(4) It’s a contract payable on death like a life insurance policy
c) Joint Tenancy is severed by a divorce so no right of survivorship. (CPC § 5601)
5. Defenses to Revocation
a) Dependent Relative Revocation and Revival - If the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will BUT FOR his mistaken assumption.
(1) What evidence will the court permit?
(a) If by ACT --> defective new will / failed alternative plan
(b) If by writing --> within the terms of the new will (the writing)
(2) End result is ONLY either you respect the revocation or use the OLD will.  Can NOT give the failed new gift.
b) Revival
(1) Traditional Common Law says will 1 is dead once revoked.  Revoking the second will does NOT revive the first will. (majority)
(2) Modern Trend -  California § 6123
(a) Revocation of a second will (that would have revoked the 1st in whole or in part) revives the PRIOR will, in whole or in part, IF the testator had intent to revive the first will.
(b) Evidence the court will permit:
i) Revoked by ACT --> anything, including statements by testator
ii) Revoked by writing --> terms of the new will
C. Application
1. Modern View - as long as destructive act affects even ANY PART of the will, it will revoke it. 
2. Revocatory act must have INTENT to revoke.
3. Thompson v. Royall - testatrix drafts duly executed will, drafts duly executed codicil, attempts to revoke by having judge write on back that she revokes, then she signs.  Held: no revocation, because writing on back not valid holographic will cuz not her writing, not valid normal will cuz no wits, and didn’t destroy.  Strict compliance.  (In california, this would be ok because harmless error for bad wits)
4. Presumptive Revocation
a) Harrison v. Bird - woman drafts will with atty, mails duplicate original to Harrison; woman then directs atty over phone to tear up will (not valid revoke), he mails her pieces. She dies and they can’t find pieces. Held: the will was revoked because she presumptively destroyed it.  (In Cali, this fails because there was remaining duplicate original)
b) You can NOT use the presumptive revocation to revoke all.
5. But See Lost Wills
a) Default - can be admitted to probate if contents are proved by CC evidence; this includes wills destroyed not in compliance with statute
6. Partial Revocation
a) Traditional Common Law - can’t do it; if you permit, then you are implying greater gift to someone else through intestacy or residuary clause, so not ok.
b) Modern View - perfectly fine; you can cross out the face of the will, sign and date, and you’re good. (California) (CPC 6120)
c) Hypo: I give $10k to A & B.  Typed up. (construed as joint to be split 50/50)
(1) If you cross out B, then it looks like you are giving $10k to A only, BUT this is not a valid gift, because it doesn’t comply with the wills act as attested will OR a holograph.
(a) Majority view is that you can NOT do this, because it increases a gift outside the residue.  SO, A just get $5k, and B’s 5K goes to residue. (California)
(b) Minority view is that the $5k all goes to intestacy.
(c) UPC says “let the gift pass as the will now reads” so A gets the full $10K, letting the testator’s intent control
d) Hypo: I give everything to W, if she survives, and if not to C.
(1) Does this cut out the family of that former spouse too?
(2) This is an express gift over here
(3) Broad Interpretation - Some JDX’s say that the revocation by operation of law also revokes gifts to all of her relatives as well.
(4) Narrow Interpretation - Other JDX’s say that they will preserve the named gifts to others in her family. (California)
e) If a person marries after having executed a will that has no spouse in it, some states will give the spouse his intestate share
f) Pretermitted children - children born after  a will was drafted, and most states give them something if the will was never modified to include them
7. Defenses to Revocation
a) Dependent Relative Revocation
(1) This is a doctrine of presumptive intent, not actual intent.  Presuming that if they had known of the mistake, they would not have revoked and would ahve wanted the old will back.
(2) Theory is that given the mistake, lacked intent to revoke
(3) LIMITS on DRR doctrine
(a) If the will was revoked by act, must also find a failed alternative plan of disposition (defective new will) in order to revive that torn up will.
(b) If the will was revoked by writing, must also find evidence in the new will of the mistaken belief you were laboring under in order to revive the old will.
(4) Only two possibilities of what you can do here are respect the revocation or ignore it.  Can NOT adopt the new term.
(a) If this had been signed, then perhaps this could be ok under BROAD reading of 6110(c)(2) BUT really, that was intended for formal wills that are not properly witnessed, so we need to wait for the caselaw to come down to know.
(b) Under a restrictive reading of 6110(c)(2) to NOT apply to what here is an invalid holograph, no hope for the 1500 gift.
(5) Estate of Alburn - woman revokes will 1 by making will 2, then tears up will 1 mistakenly thinking it will revive will 1.  Held: Will 2 is not revoked, because of her mistaken belief.  (Note: this court had a trad. Common law view of revival, so could never get will 1 back)
(6) When you change the beneficiary and fail there, it is a much more difficult determination whether to ignore or respect the revocation
(7) Hypo - a faulty assumption that she would survive long enough to excute new will is NOT a mistake.
(a) If testator revokes (knowingly and what she wanted to do), is waiting new will and dies in interim --> this is not a mistake and does not qualify for DRR.  
(8) In order to be a “mistake” it must be a fact beyond the testator’s knowledge.
(a) Hypo - “I revoke my gift of $5000 to Judy, because I have already given her $5000.”  T dies without ever having given Judy money.  This was knowable to testator, SO not a mistake.
(b) Presumption that mistakes of law are unknown to the testator
(9) Lacroix v. Senecal - tesatrix makes will, then attempts a codicil by modifying one person’s name in the will, but it is attested by an interested witness.  Held: codicil is ineffective, old will stands.  She validly revoked by crossing out (act), relying on mistake of law that she had valid attestation, within 4 corners of the failed codicil was her intent.
b) Revival
(1) Need actual intent to revive
V. Expansion of Components of a Will
A. Parameters
B. Rule
1. Integration of Wills
a) all papers present at the time of execution, intended to be part of the will are integrated into the will
2. Republication by Codicil
a) Doctrine - a will is treated as re-executed (republished) as of the date of the codicil, UNLESS inconsistent with the testator’s intent
(1) 2 important aspects: re-execution and re-dating
3. Incorporation by Reference (CPC 6130)
a) Valid will
b) will references a doc outside the will
c) Will sufficiently describes the other document
d) The writing being incorporated into the will must be in existence at the time the will is executed
e) CPC 6132
(1) A will can incorporate by reference a writing that disposes of tangible personal property.  It’s effective if:
(a) It’s dated (It can be made either BEFORE OR AFTER the will)
(b) Signed by testator OR in testator’s handwriting
(c) The will referring to it is unrevoked
(d) It describes the items and recipients with reasonable certainty
(2) What can be in it?
(a) NO MONEY
(b) Total value of personal property can’t exceed $25k
(c) Value of each item is limited to $5k
(3) If the writing is insufficient to be incorporated itself, it can still be used as extrinsic evidence of intent of testator (looks like harmless error)
4. Acts of Independent Significance
a) Rule - If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance
(1) Courts generally ask “Is this item somethign likely to be found in this place or does it look like it was placed here FOR the will.”  If the latter, then it is not a valid bequest.
(2) In California, the acts can occur before/after the execution of the will or death of testator. (CPC 6131)
(3) The execution/revocation of a will of another person has indep. Sign. (CPC 6131)
5. Contracts Relating to Wills
a) If party to a contract, you have creditor status and your claim is supreme to all others. 
b) You can establish a contract to make/not revoke/not make a will only if one of the following:  (CPC 21700)
(1) There’s a writing:
(a) Referenced by the will
(b) The contract is in the will
(c) There is a separate Contract; OR
(d) A writing signed by testator evidencing a K.
(2) There’s NO writing:
(a) C/C evidence of a promise by decedent---to claimant or 3rd party beneficiary---enforceable in equity.  
c) Joint or mutual will does NOT create a presumption of contract not to revoke.  (21700)
C. Application
1. Integration of Wills
a) Issues arise when there are no paged numbers, no internal coherence, and page numbers are not attached in will
b) Estate of Rigsby - 2 page holograph, both pages initialed and dated at top, first page had signature and 2 inches blank at bottom, second page had listed items of personal property, both entirely handwritten, not fastened, both folded together.  Held: 1st page is will and 2nd is not.
2. Republication by Codicil
a) Jarvis v. Ernhart - a testator revokes first will by making a second, but then makes a codicil to the first will and thereby republishes it, making the 2nd will revoked.
b) King v. King - shows that republication by codicil can cure witnessing defects in prior wills, because the codicil witnesses will be controlling for all.
c) This doctrine applies ONLY to prior, properly executed, wills.
3. Incorporation by Reference
a) Clark v. Greenhalge - testatrix makes will that references a memorandum that describes specific dispositions.  The memo exists at the time she executes the will.  Then she keeps a notebook in 1979 of other bequests, that’s not a formal memo, but peeps know about it.  She THEN makes codicil to her will, which republishes in 1980.  Executor doesn’t want to let the notebook into probate.  Held: it’s a “memo” within description of the will, and it’s incorporated by reference, also it was in existence before the codicil (at least some was...court was sloppy here).  SO it comes in.
b) Simon v. Grayson - man makes will and says that a separate letter of March 1932 date is incorporated by reference.  He dies, and they can only find a letter from a July 1933 date which makes the bequests.  But there’s a codicil from November 1933. It’s in his safe deposit box. Held: this is the letter
(1) Under classic doctrine, THIS IS ENOUGH FOR DESCRIPTION, and the codicil republishes the will, SO letter was in existence at the time of this republication.
c) Courts are sticklers for it existing at the moment of execution, but willing to give on the others ie whether the intent was there and the description.
(1) Courts don’t require that it be exactly described, just sufficiently. 
d) A holograph CAN incorporate by reference typed shit.  Just has to do it properly.
e) Johnson v. Johnson - document is a single sheet of paper with 3 typewritten paragraphs, then the last line that leaves $10 to his bro that he handwrote, signed, and dated, with no wits.  Held:  this is one valid will...but opinion is wrong as shit.
(1) Can’t integrate typing into holograph, cuz material terms must be handwritten
(2) Can’t incorp. By ref. Because there isn’t sufficient description of doc or suff. Display of intent in the hologrph to incorp the typing
(3) It’s just a one line holographic will.
4. Acts of Independent Significance
a) Like the will is general and life fill sin specifics.
(1) e.g. I leave my car to my friend.  They have a shitbox when they draft the will, but die with a bentley.  The bentley goes to the friend.
b) Refers to acts that have not yet happened.  It provides for future contingencies; changes to who or how much
c) Independent Significance - there is a nontestamentary reason why you are doing something.
d) Ultimately the question is whether there was some significance APART from the impact on the will.
e) Hypo - you put in your will “I give $1000 to everyone in my bro’s will”  if the will wasn’t in existence at the time, then the act of indep. Significance is the bro making his will and this is apart from one’s own will, so it qualifies.
f) Courts ask “is this the kind of shit someone would normally put in this place, or was it put here fraudulently?”
g) Problems on 324
(1) “I leave you contents of my house”
(a) Court held that putting stocks in a house were NOT independent significance, but rather had to have been put there for testamentary purpose
(b) A testator who customarily rotated his art collection in and out of his house, the court said that the paintings went with the bequest because it was his custom
(2) I leave the contents of the safe deposit box
(a) Court generally thinks that you put valuable shit there, and that is the indep. Significance we are looking for.
(b) Slam dunk
(3) I leave this shit to my secretary
(a) If you secretary changes, that act has significance outside of your will.
5. Contracts Relating to Wills
a) K to make a will - Generally contracts to make a will must be in writing to be enforceable
(1) Will in exchange for marriage or something
(2) If someone rescinds a K, or if someone doesn’t perform on a K, and the will still says that you get shit, THEN the estate would need to sue for breach of K or unjust enrichment or something like that.
(3) Wife promising to support husband --> gratuitous promise that can’t support a k.
b) K not to revoke a will - 
(1) most courts hold that the mere execution of a joint or mutual will does not give rise to a presumption of contract
(2) But in a JOINT will (same doc) some might argue that there’s an implied agreement, thus inviting such a claim
(3) Again, many states have statute of frauds provisions saying that “irrevocable will” contract would also need to be in writing.
(4) Applies to after acquired property as well.
(5) This will have more of an impact in Community Property states, because in common law states, the new wife would immediately acquire some ownership rights
(6) Principles of waste apply too, if someone is floundering the estate (protecting from gold diggers)
(7) Via v. Putnam - parents with mirror wills and K in the will saying that neither will change will.  Mom dies, dad remarries, and this marriage arguably grants pretermitted spousal rights to new wife.  New whore challenges the will for her intestate share.  Held: new wife wins.  In california, the Kids will because they are creditors who take first.
VI. Interpreting Wills
A. Parameters
1. No Reformation Rule - corrects mistaken terms in a will as an equitable remedy
2. Note that the plain meaning rule is a rule of construction, not validity.
3. Note the tension between rules applying to validity and those applying to construction.  Different assessments
B. Rule
1. Plain Meaning Rule - extrinsic evidence can be admitted ONLY to resolve latent ambiguities, BUT cannot disturb the plain meaning of words in the will (traditional common law)
a) Patent Ambiguity - no extrinsic allowed, but increasingly it is now allowed; ambiguous on the face of the document.
b) Latent Ambiguity - either the passage exactly describes NO one or more than one person/thing.  Will allow extrinsic to construe and identify the ambiguity. 
(1) Misdescription - there is a mistake in the will that misdescribes an item.  As written, the bequest is void, BUT the court will permit extrinsic evidence to show that there is an ambiguity and then to construe.  (court doesn’t correct, but rather strikes out the misdescription)
(a) Ex. I give 1331 Shit Lane to x. (really 1313 Shit Lane)
(2) Equivocation - two or more peeps fit one description; permit extrinsic to show (1) it exists and then (2) which one it means
(3) Personal usage exception - if the testator used language to mean something, use his meaning to cure ambiguity
2. California (Modern) Rule
a) IF, taking into account all of the facts and circumstances surrounding the testator’s execution of the will, there is an ambiguity, then extrinsic evidence relevant to that ambiguity will be admitted.
b) An ambiguity is something that is “reasonably susceptible of 2 or more meanings”
C. Application
1. Mahoney v. Grainger - Residuary clause leaves everything to her heirs at law to “share and share alike”; The only heir at law she had at death was an aunt; She had wanted to leave her residuary to her 25 first cousins;The atty misdrafted the will. Held: the plain meaning rule means that the aunt gets it.  No ambiguitiy.
2. Misdescription Doctrine
a) Mosely v. Goodman - gift to Mrs. Mosely, so the real life Mrs. Mosely tried to take gift, BUT he referred to Mrs. Trimble as Mrs. Mosely, the testator just called her that...SO the gift was given to Trimble.
b) Arnheiter v. Arnheiter - Will says that when dies to sell 304 Harrison Ave and give proceeds to nieces; Testator never owned that property, but she DID own 317 Harrison Ave.  Held: apply misdescription doctrine by striking out the house number, and bequest to nieces is good.
c) Estate of Gibbs - testators leave 1% of their estate to friend, BUT put in their will the wrong address and wrong middle initial.   Court allows in extrinsic to establish the latent ambiguity and then construe it. Held: apply misdscription doctrine by striking out wrong facts and gift is upheld.
3. California Rule on Ambiguities
a) Estate of Russell - Testatrix leaves residue to her dog and a friend, Quinn on holographic will on a card. Trial court held that will said all residue goes to Quinn and he’s to care for the dog too. Niece challenges it.  Quinn tries to introduce written evidence of how she wanted to disinherit the niece.  --> court says no cuz can’t find ambiguity hook.  Court rejects his argument about the meaning of AND being ambiguous which would say he’s supposed to take the dog.  Held: 1/2 goes to Quinn and the other half lapses to niece through intestacy.
4. Validity of Wills cases (not construction)
a) Scrivenor’s Error Rule (NOT RULE IN CALIFORNIA) - if a scrivenor’s error has misled a testator into executing a will on the belief that it will be valid notwithstanding the testator’s subsequent marriage, extrinsic evidence of thta error is admissible to establish the intent of the testator that his or her will be valid notwithstanding the subsequent marriage.
(1) Erickson v. Erickson - Testator was unmarried with 3 daughters; Makes a will; 2 days later he marries defendant; He dies 8 years later; The wife is provided for in the will; Local rule says that any marriage revokes prior wills.  Drafting atty was aware of this timeline and fucked up.  Held: the court adopts the scrivenor’s error rule and admits extrinsic evidence from atty to show the validity of the will.
b) Extrinsic evidence can be admitted to show that the testator lacked testamentary intent
(1) Fleming v. Morrison -  Butterfield makes a fake will to induce Fleming to sleep with him.  Butterfield signs the will and Goodrich signs it, THEN he tells Goodrich it is a fake, then the other wits sign. The will challengers wanted to intro extrinsic evidence that he lacked intent Held: extrinsic comes in to show that he lacked testamentary intent.  NOT his will.
VII. Lapse and Ademption
A. Parameters
1. Types of Bequests
a) Specific - names a specific item
b) General - names just a $100 or 100 shares of stock (valued at time of death), doesn’t say where it comes from
(1) If ademption occurs, there is an affirmative duty placed on the executor.
c) Demonstrative -
2. Majority of states have rejected CL rule and now say that all residue goes to surviving beneficiary named.
3. Class gifts and antilapse are the ONLY ways that you save an otherwise failing gift
B. Rule
1. Antilapse statutes - CPC § 21110
a) IF there is a lapse; 
b) necessary blood relationship is satisfied; AND
c) There are issue then living of that intended beneficiary, THEN
d) There is no lapse and that issue takes per capita
(1) UNLESS express language of contrary intention in the will of the testator
e) Details
(1) If a specific or general devise lapses it falls into the residue
(2) If residue lapses --> intestacy
(3) If one share of residue lapses --> that share goes to intestacy NOT other residuary beneficiary
(a) Modern/California view -  is that the residue of the residue goes to the other taker.
(4) Class gift lapses as to one member --> rest of class divides share (CPC 21110)
(5) Void devise is treated as a lapsed devise. (CPC 21110)
(a) Void if to animal, dead person at time of execution, or someone else who can’t take.
f) Class Gifts
(1) A class gift is a disposition to beneficiaries who are described by a group label and are intended to take as a group.  Taking as a group means that:
(a) The membership of the class is typically not static, but is subject to fluctuation by increase or decrease until the time when a class member is entitled to disttribuction; and
(b) Upon distribution the property is divided mong the then-entitled class members on a fractional basis.
(2) If the terms of the disposition identify the beneficiaries only by a group label, the disposition creates a class gift, unless the language or circumstances indicate that the transferor intended the beneficiaries to take as individuals.
(3) If group label AND names or number of peeps --> individual gifts 
(a) UNLESS circumstances show intended that they take as a group.
(4) Interaction of Anti-Lapse and Class Gifts
(a) California - a transferee under a class gift is also a transferee for antilapse UNLESS 
i) it’s a void gift because transferee was dead at time testator made will AND
ii) Testator KNEW transferee was dead
C. Application
1. Estate of Russell - see facts above.  Here is an application of the pre-antilapse statute in California where the lapsed residue goes to intestacy rather than the other residuary taker.
2. Contrary Intent 
a) Antilapse statutes are designed to implement presumed intent, SO contradict the actual intent of testator
b) CALIFORNIA (21110)- A requirement that the initial transferee survive until a future time that is related to the probate of the transferor's will or administration of the estate of the transferor constitutes a contrary intention (Majority Rule)
(1) Contrary Intent Language from Hypos
(a) “living” describing peeps
(b) “if he survives me”
(c) “share and share alike” (but I view this as getting you into class gift)
(d) words of survivorship establish contrary intention
(2) Modern Trend - (not cali) these words are boilerplate and it’s not enough.  Need something more.
c) Ruotolo v. Tietjen - testator leaves 1/2 of residue to stepdaughter “if she survived him”, stepdaughter predeceases, leaving daughter kathleen. Held: these words were NOT enough to show contrary intent and the anti-lapse statute applies (California outcome is different)
d) Some courts have used words of limitation in fee simple to avoid lapse
(1) Jackson v. Schultz - “I give, bequeath, and devise to my beloved wife bessie...to her and her heirs and assigns forever” was the bequest.  She predeceases, so should lapse, but court interprets as OR.
3. Degree of Relationship
a) California rule is transferee means kindred (one drop of blood) of the transferor or your spouse/former spouse’s next of kin
(1) DOES NOT INCLUDE SPOUSES!!!!
4. Class v. Individual
	Class
	Individual

	Generic description
	Specific description

	Aggregate gift
	Shares specified

	Common characteristic of takers
	If others who share characteristic, but don’t share in bequest

	Group label only
	Names of people / number of people

	Effect on testamentary scheme
	Effect on testamentary scheme

	Testator’s intent
	Testator’s intent


a) Dawson v. Yucus - testator leaves property to her nephews through marriage and names them individually; one of them predeceases testator, if class other nephew takes all, if not it goes to residue.  Held: not a class gift.  (in Cali this gift is preserved for his issue by antilapse statute)
VIII. Changes in Property after Execution of a Will
A. Parameters
1. Satisfaction is similar to advancement, except:
a) Advancement presumes there is NO deduction for purposes of anti-lapse
b) Advancement has no will
B. Rule
1. Doctrine of Ademption - 
a) Identity Theory (California rule)- if someone puts something in a will that they then sell before death, that specific devise is void
(1) Does not apply to demonstrative, general, or residuary devises
b) Intent theory - if the specifically devised item is not in the testator’s estate, the beneficiary may be entitled to the replacement for or cash value of the original item, if claimant can establish testator’s intent (UPC and modern approach)
2. Ways that Courts AVOID ademption
a) Change Gift Type - court says that specific gifts are actually general or demostrative.  xE.g. Stock or money in a certain account
b) Construction - construing the will at the time of death, rather than at the time of execution
(1) Note crossover with acts of independent significance
c) Outstanding Balance - IF the estate can trace the proceeds of a sale, they will treat the remaining unpaid proceeds of sale as the functional equivalent of the bequest.
d) Remainder - Whatever is LEFT of the asset, you give that to the beneficiary.
(1) E.g. If a car is broken upon death, you get the remains of the car and the insurance money to fix it.
e) Conservatorship - (CPC 21134) IF a conservator or agent of the testator acts with durable power of atty and causes the possible ademption, It’s converted to a general pecuniary bequest of equal value and transferee takes. UNLESS
(1) conservatorship is terminated and 
(2) testator survives for a year, 
(3) then all his acts are ratified and ademption applies
3. Construction of Wills/Specific Ademption Issues
a) Stock Split - (CPC 21132) 
(1) Stock is OWNED at time instrument is executed, AND
(2) Instrument makes a general or specific transfer
(3) THEN any increase in amount of stock (i.e. Split) caused by the corporation’s action will go to the transferee
(4) Exceptions:
(a) IF the stock is unowned at time of execution of instrument, then you do not get the benefit of the stock split, you just get exactly what described in the instrument.
(b) Stock in a Closely Held Corporation
i) If you own the stock at the moment of execution of the instrument, then you can transfer it
ii) If you do not own stock at the moment of execution, it’s treated as specific rather than a general bequest, but there is no affirmative duty for the executor to go out and acquire it
b) Satisfaction
(1) RULE - If a testator puts a general bequest in his will, but then give all or part of that gift in life, then it is deemed satisfied ONLY IF:
(a) Instrument provides for the deduction
(b) There’s a contemporaneous writing along with the gift saying it’s a deduction
(c) The recipient of the gift acknowledges in writing that it’s a deduction; OR
(d) The property given is the same property described in the specific gift.
(2) IF transferee predeceases transferor, then the lifetime gift is treated as a full or partial satisfaction of at death gift for purposes of both (1) antilapse and (2) express gift over UNLESS the transferor WRITES otherwise.
c) Exoneration (CPC 21131)
(1) Specific gifts pass subject to all liens, even if lien acquired after execution of the instrument.
(a) UNLESS there is a clear and specific express statement to contrary in the instrument
(b) A general directive to pay debts in the instrument won’t override it
d) Abatement
(1) (CPC 21402) If someone has debts or not enough to actually pay out beneficiaries, then gifts are reduced in the following order:
(a) Property not disposed of by the instrument.
(b) Residuary gifts.
(c) General gifts to persons other than the transferor's relatives.
(d) General gifts to the transferor's relatives.
(e) Specific gifts to persons other than the transferor's relatives.
Specific gifts to the transferor's relatives.

(f) EXCEPT
(g) If abatement defeats testator’s intent, THEN gifts instead abate as is necessary to carry out the testator’s purpose. VERY flexible (CPC 21400)
C. Application
1. Avoiding Ademption
a) In Re Estate of Anton - Mother drafts will, leaving 1/2 interest in her duplex to stepdaughter; mother gets in car accident and grants durable power of attorney to her daughter; daughter sells all mother’s assets and duplex to cover medical expenses in good faith.  When mother dies, $104,000 remains of the money gained from sale of duplex.  Stepdaughter challenges the ademption of this gift.  Held: NO ademption occurred here. Stepdaughter gets 1/2 of remaining value of house - $52k (like CPC 21134)
2. Sometimes It is Impossible to avoid Ademption
a) Hypo - Aunt Fannie’s Snuff Bottles
(1) Snuff bottles are left to neice, it is a whole collection of them; at death they are nowhere to be found. 
(2) Impossible to value them because they are unique and rare and vary in cost, don’t even know how many of them there were.
3. Satisfaction
a) Hypo
(1) “I give $10k to x” and X during life comes to you and asks for $5k, and you give it during life.
(a) On the MEMO of the check, you write “in satisfaction of the bequest”
(b) Held: X gets $5k at death, because it is sufficient writing of evidence of intent
b) Hypo 2
(1) “I give $10k to x”  and X during life comes to you and asks for $5k, and you give it during life.
(a) On the MEMO of the check, you write “in satisfaction of the bequest”
(b) X dies leaving issue: Y --> lapse --> does antilapse apply?
i) Relationship? We are assuming that yes, X is kindred
ii) Does satisfaction take from Y the $5k paid out to X?
c) Hypo 3
(1) I give $10k to x, if X predeceases me, then to Y”and X during life comes to you and asks for $5k, and you give it during life.
(a) On the MEMO of the check, you write “in satisfaction of the bequest”
(b) X dies.
(c) This is an express gift over, and it is offset against the alternatively named beneciary unless there is express statement not to do so.
4. Abatement
a) Hypo
(1) Testator has $800k; gives $200k to Charity A & $200k to Charity B; residue to her son.  
(2) THEN testator spends $400k.  
(3) Son gets NOTHING under abatement statute, though not what intended, UNLESS you use 21400. :) 
NON PROBATE TRANSFERS

IX. Will Substitutes
A. Parameters
1. Superwill - global, one size fits all last expression of intent which can override EVERYTHING, including probate and non probate transfers.  NO JDX HAS RECOGNIZED THIS
2. California generally applies wills act principles to wlls substitutes, subject to exceptions.
a) Antilapse applies to these instruments too., also satisfaction, class gift rules, ademption, revocation by operation of law
3. Trusts
a) Settlor - the person who creates a trust
b) Trustee - the person who holds legal title to the assets in a trust, but enjoys none of the legal benefits of those assets.  They are instead holding them for the benefit of the beneficiary. holds, manages, conserves, and protects the assets
c) Beneficiary - the third party for whose benefit a trustee holds the settlor’s assets
(1) Income beneficiary - the person to whom trustee pays out income
(2) Remainder beneficiary - the person who takes possession of the trust at the end of the line
4. Insurance k’s are NOT covered by wills rules. (21000)
B. Rule
1. Life insurance
a) (CPC 5000) a contract that provides for a gift to a 3rd party after decedent’s death is not invalid for failure to comply with the wills act
2. Legal Life Estates/Future Interests
a) It is a transfer that occurs in a deed
b) Reversion if the estate goes back to the grantor after death of grantee
c) Remainder if the estate goes to someone else
d) Transfer is the moment the deed is executed.  Present gift and nothing happens at death except it becomes possessory.
3. Joint Tenancy in Property
a) NOTE - Divorce severs a joint tenancy in California
b) Joint tenants must act together to change anything subsequent to formation
c) Joint tenant cannot devise his share by will
d) Creditor of debtor joint tenant can only seize asset during his life
4. Joint Bank Accounts
a) Joint Bank accounts are presumed: (treated as POD K’s)
(1) To be jointly owned with ownership that mirrors contributions during life UNLESS there is CC evidence to the contrary.
(2) Right of survivorship at death
b) You can rebut the presumption that it was intended as a joint tenancy with C/C/ evidence of contrary intent at the time the account was created. (Valera)
5. Revocable Inter Vivos Trust
a) Trust can extend for a period of years
b) Presumed to be irrevocable
(1) BUT you can put in the terms of the trust that it is revocable
c) Once the trust is funded, the settlor is a non-entity and it is between the trustee and the beneficiary
d) When the trust is set up, it creates all of the interests during life so nothing left to transfer at time of death
e) The trust just continues to perform after death pursuant to its terms
C. Application
1. Life Insurance and Payable on Death Contracts
a) In Re Estate of Atkinson - testator has 3 CD’s at a bank that are “payable on death” to his daughters.  Widow tries to get her spousal forced share of them. Reasoning: didn’t comply with wills act and NO present interest was given. Holding: this is a failed will, and deposit goes to will administrator. TODAY, under 5000, it is upheld as a valid k
b) Estate of Hillowitz - Husband is a partner and there’s a term of his k saying that if he dies the partnership pays out his share of ownership to his spouse and continues as a partnership.  Held: valid contract, not a will, wife is 3rd party beneficiary
c) The only way to change the beneficiary under an insurance policy is to use the form with the insurance company. (California rule)
(1) Cook v. Equitable Life -  man has insurance policy with wife 1 as beneficiary, he divorces, remarries and has a kid; he makes a will saying wife 2 and kid get everything, including life insurance policy.  Will is valid, BUT he had never changed his insurance policy by writing to the insurance co. In 14 years as was required. Held: wife 1 gets the insurance. 
d) Revocation by operation of law does NOT apply to ERISA pension.  Must change beneficiary.
(1) Egelhoff v. Egelhoff - Egelhoff has pension and life insurance policy, wife is beneficiary; they divorce, then he dies.  Washington statute says that divorce automatically terminated her as beneficiary.  Pension was paid out to ex-wife and decedent’s kids challenge.  Held: ERISA preempts the Washington’s Revocation by Operation of Law Statute and the wife takes. No revocation.
2. Legal Life Estates
a) Can not be revocable in California.  There is no such thing as a transfer on death deed here, but they do exist in other states.
3. Joint Tenancy in Property
a) Note on Taxes
(1) Basis - your initial investment was $600k
(2) Current Value - $1.6 million
(3) Gain = $1 million and you’re taxed on that basis.
(4) If JOINT Tenants, at death, the basis is stepped up.
(a) Hypo - husband and wife each have $300k basis, but $800k basis for decedent on date of death and hers is still $300k. SO upon one person’s death, the gain is only $500k, because the other $500k is subtracted
(5) If Community Property
(a) The ENTIRE basis is stepped up when one spouse dies.  SO no longer any capital gain.  The basis is now $1.6 million, 0 capital gain
(6) Community Property with Right of Survivorship - gives you tax benefit and survivorship :)
4. Joint Bank Accounts
a) Varela v. Bernachea - Bernachea opens a joint account with right of survivorship with his mistress, Varela.  He has a heart attack and she transfers all funds out of the account into her own personal account. He recovers, takes back money, and sues to settle the ownership status.  She could use the money in the account through her check card before any of this happened.  Held: He didn’t rebutt, because she had check-card privileges AND he understood the meaning of joint tenancy, and the bank thought she had access.
5. Trusts
a) A settlor can be both beneficiary and trustee and can have the trust be revocable, and the trust will still be respected. It’s not a will subject to wills act formalities.
(1) Farkas v. Williams - man has 4 stock certificates that he puts in trust with declaration of trust, revocable, and he’s lifetime beneficiary, naming Williams as beneficiary on death.  Declarations NOT made with wills act formalities.  Reasoning - rests on whether interest transferred immediately as a contingent remainder or just intended for future grant as mere expectancy;  Held: It’s a trust, not a will
b) A beneficiary has no standing to challenge a revocable trust until after the death of the settlor, because it is a contingent remainder interest.
(1) Linthicum v. Rudi - settlor has trust with 2 beneficiaries, she then drafts new will and amends trust to name Rudi as new beneficiary.  Rudi is also the successor trustee. Valid inter vivos trust.  settlor lacks capacity, and nieces sue to have trust set aside as product of incapacity or Rudi’s undue influence.  He moves to dismiss cuz no standing, since settlor/trustee isn’t dead. 
X. Spousal and Child Protection
A. Parameters
1. CP is everything acquired or possessed after marriage through earnings. SP is everything else.
a) NOTE CP continues to be CP when move to SP state, and vice versa
b) When sell CP and acquire new shit, this should still be CP, even if in SP state, BUT must be careful not to accidentally transmute prop. By putting a SP title on it.  Make written agreements, or put all CP in CP trust, governed by CP state law
2. Quasi-CP - property owned by the husband or wife acquired while domiciled in a SP state, which would have been characterized as CP if domiciled in CP state when acquired.
a) Real property situated outside the state is not treated as quasi-CP because the spouse retains in it any forced share or dower given by the law of the situs
b) Only attaches to the deceased wage earner’s property
c) If non-earning spouse dies and tries to leave her half of quasi CP, can’t do it. Hence, it’s not true CP
3. A no contest clause IS NOT TRIGGERED by a surviving spouse bring a declaratory action to figure out the CP/SP character of a piece of property in good faith, UNLESS the clause expressly covers that contingency.
4. NB possible ethical conflicts when you represent both husband and wife in estate planning in case one of them has say an illegitimate child or something they are trying to hide.  (A v. B.)
B. Rule
1. Elective share - In a SP jurisdiction, the surviving spouse can take his 1/3 of spouse’s probate property instead of what was given in the will; statutory minimum that spouse gets.  
a) Courts are also allowing recapture of lifetime gifts, etc. Trying to dick over the spouse have been defeated.
2. Surviving Spouse put to election - In a CP Jurisdiction, Wife needs to choose to elect to take THIS or just her half of the CP and forfeit the life estate in H’s half.
a) Start with the presumption that all you are trying to do is give away your CP half of the gift, unless expressly clear.
b) Courts don’t say that they are blanketly unenforceable.
3. Migrating Couples and Miltistate Property HOldings
a) Law where the land is located controls 
b) Law of marital domicile at time personal property is ACQUIRED controls characterization
c) Law of the domicile at death determines the applicable spousal protection regime for survivor’s rights
(1) California treats Quasi-CP as CP at death (see def above)
4. Pretermitted Spouse (CPC 21610-11)
a) If decedent makes a will/trust
b) THEN subsequently marries
c) AND doesn’t change will/trust to include wife, 
d) THEN, Surviving Omitted spouse gets the intestate share (up to maximum of 1/2 of the decedent’s estate) UNLESS
(1) Express intent IN will/trust itself to disinherit. No extrinsic.
(2) Gave to spouse in alternative instrument and intent that it was a substitute proven by ANY evidence; OR
(3) Spouse waived right to take in marital k.
5. Pretermitted Child (CPC 21620-21)
a) IF decedent executes a will/trust,
(1) THEN subsequently has children,
(a) AND doesn’t change will/trust to include children, 
(b) THEN child gets intestate share, without limitation UNLESS
i) Express intent IN will/trust itself to disinherit. No extrinsic.
ii) Gave to child in alternative instrument and intent that it was a substitute proven by ANY evidence; OR
iii) If substantially all of the estate was given to other parent of child.
(2) (CPC 21622) And fails to provide for already LIVING Child because 
(a) believed child was dead or 
(b) didn’t know child had been born, 
(c) THEN child gets intestate share.
C. Application
1. SP JDX Spousal Support Protections
a) Social security inequity in that dual earning couples can only choose one persons’ benefits when one spouse dies
(1) He said that you can’t devise it to anyone, ends once surviving spouse dies
b) ERISA’s object is to protect surviving spouses, and it preempts all state laws to the contrary
(1) Pension terminates on death traditionally
c) Homestead - designed to secure family home to surviving spouse and kids free of liens
d) Personal Property set-aside - wife takes share and the creditors cannot touch this share
e) Family allowance - when breadwinner dies and estate is in probate, during proceeding, the family can collect an allowance upon request from the court that’s essentially an advance.  Can be based on standard of living or flat dollar amount
2. Spouse put to an election
(1) Hypo in class re: the mountain cabin and the penthouse. If you agree to this condition, THEN you get the will.  IF NOT then you just get your CP share.
3. Migrating Spouse Hypos
a) Hypo 1
(1) Couple marries in SP state and all shit is acquired in his name.  He retires, then move to CP state.
(a) Husband leaves everything to his bowling team
(b) Wife is fucked, UNLESS quasi CP statute
b) Hypo 2
(1) Couple marries in CP state and all shit is acquired as CP.  THEN they move to a SP state
(a) Husband dies.  Wife gets her half of the CP  
(b) She tries to assert her elective share on husband’s half of the CP.
(c) BUT uniform disposition of CP rights at death act says you CAN’T assert the elective share.
4. Pretermitted Spouse
a) In Re Estate of Prestie - H & W marry in Vegas, then divorce, H executes will and trust in Cali, W cares for H in old age, he grants her life estate in his condo in Vegas through amendment to his inter vivos trust, but she is mentioned nowhere in his will.  They then remarry.  Nev. Law says a marriage revokes a will that doesn’t provide for spouse absent evidence that she was provided for otherwise IN the will.  She is left out of the will and tries to take her intestate share.  Held: she takes.  The provision in a trust is not admissible evidence to rebutt the presumption.  Only will or marriage K. (NOT THE OUTCOME IN CALIFORNIA)
b) NB - EVEN if there is a bequest in the will, if it wasn’t made with that person in mind as a spouse with an “eye to marriage”, THEN it will not operate to prevent someone from taking under pretermitted spouse statute.
c) 21612 - pretermitted spouse is paid out of (1) from intestate share, and (2) proportionately reduce EVERYONE’S gift to satisfy her claim.  NO abatement progression
5. Pretermitted Child
a) Kidwell v. Rhew - settlor leaves al to Rhew in revocable inter vivos trust.  Kidwell (daughter) challenges for her pretermitted share.  Held: pretermitted child statutes apply to wills only, not trusts.  (Arkansas) (In Cali, trusts are included)
b) Gray v. Gray - H has 2 kids from prior marriage and marries W2.  H makes will leaving all to W2.  W2 and H have a kid, then divorce and they create a trust for son, Jack, as part of divorce settlement.  H dies.  Jack tries to set aside will to take his intestate share of H’s estate.  Held: jack gets nothing.  Reasoning (according to Sliskovich): there was revocation by operation of law, so Jack’s mother didn’t take anymore, but court applied the strict language of the statute--looking at the no longer enforceable will--and screwed Jack over.
c) Anna Nicole Smith - she has a son, leaves all to him in a trust, expressly excluding all others in her will, he dies, she has a baby, then Smith dies without amending will.  Held: baby can take, as pretermitted, despite the language in the will, because some ambiguity and drafting atty testified as to Smith’s intent.
XI. Trusts
A. Parameters
1. Note - trustee owes duties NOT to the settlor, but to the beneficiaries
2. The rule against perpetuities is something to consider, but not an issue in California, really.
3. Trusts terminate when there is nothing left in the corpus
4. Funding is the functional equivalent of delivery under traditional gift doctrine
5. N.B. If the trust involves ONLY personal property, no writing is required.  The writing requirement is just statute of frauds satisfaction
6. 2 Broad Categories
a) Inter Vivos Trust
b) Testamentary Trust
(1) this is a trust that is IN a will
(2) Effective ONLY upon death of testator/settlor
(3) This is probate property and that’s what satisfies it
(4) It is subject to CONSTANT supervision from the court until the trust is finished.
7. Trusts for incompetent persons - same
a) If you put the cash in a trust, THEN this doesn’t screw disabled out of getting federal benefits
b) Could even make trust for yourself in the event you end up incapacitated
8. Declaration of trust requires no delivery, while a gift of a trust DOES
a) Constructive Delivery - give a key
b) Symbollic delivery - give a letter describing gift
9. Evidence of trust if self-settled
a) Accounting, segregation/no commingling
10. Accounting - burden is on the trustee to account for those dollars that are spent.  There is a presumption that what is spent is the trustee’s personal property, NOT the trust property, unless he can prove that it was the trust money for the trust purpose.
11. Hypo - “here’s $20 that I’ll use tomorrow to take you out to dinner” = NOTHING, not a gift or a trust
12. Power of Appointment - when a will gives you the power to do something.  No fiduciary duties.  It’s a discretionary grant of authority to do something.  It is Perfectly ok in a will, but NOT OK in a trust.
13. The presumption of revocation attaches ONLY to a will, but NOT to a trust, IF the trust had terms that it could only be revoked by writing, and not going to wholesale apply will rules to trusts - Pilafas
a) California statute says revocation by presumption only applies to wills
b) Modern trend allows revocation by presumption UNLESS the trust expressly says that its terms are the exclusive method of revocation
14. Exculpatory Clauses in Trusts
a) Generally enforceable BUT
(1) IF trustee is the draftsman in order to enforce, the burden is shifted to trustee to show that it was: 
(a) NOT an abuse of the confidential relationship, 
(b) it was disclosed to settlor, AND
(c) that it was fair under the circumstances
B. Rule
1. Elements necessary for a Trust:
a) Intent to create a trust
b) Funding (Trust Property)
c) Beneficiaries (ascertainable)
d) Writing
2. Trustees have fiduciary duty owed to beneficiaries
a) Duty not to commingle, loyalty, care, imparilaity to beneficiaries, inform and account
b) Full personal liability for breach of duty to the trust
c) N.B. a trust shall not fail for want of a trustee (court will just appoint one)
3. Beneficiaries
a) Can sue trustee for breach of trust
b) Trust property sold to BFP for V is gone forever, BUT beneficiaries can go after proceeds
c) Equitable Interest is split between Possessory and future interests
4. Merger
a) need to have property interest divided in some way, otherwise one person holds it all, it merges, and there is no trust; legal and equitable title can’t be owned wholly by the same person, otherwise merger occurs.
5. Revocable v. Irrevocable
a) California Presumption - Trusts are presumed revocable unless it expressly states otherwise
(1) Traditional Common Law is opposite, presumes irrevocable
b) Revocation can be done by (1) settlor or (2) 3rd party to whom you give the POWER to revoke.
c) A revocable trust is viewed as an extension of the settlor.  A court can force you to revoke in order to satisfy creditors.
d) Irrevocable trust is untouchable by creditors.
e) Tax issue - it is possible that a settlor will still be liable in taxes for a trust income if he or a non-adverse party is trustee and it’s discretionary pay-outs.
6. NON-Trusts
a) Precatory Trust = unenforceable dispositions that come with moral obligations, but not really trusts
(1) Hopes, Wishes, and Desires do not produce fid. Duties
b) Resulting Trust = Judicial remedy.  once a trust is satisfied/purpose is satisfied, the property reverts to the settlor/settlor’s estate (backward looking)
c) Constructive Trust = Judicial remedy.  In order to prevent unjust enrichment, property is put in trust and the wrongdoer is trustee and directed to convey property to the rightful owner as beneficiary. (forward looking)
d) Honorary Trust  - judicial remedy
(1) Intent must be honorable and specific, NOT capricious or illegal.
(2) If so, the court will honor the settlor’s intent, as long as 
(3) “trustee” is willing to accept it.
(4) If grantee refuses (or predeceases), then it reverts to settlor and his successors (Searight)
7. Right to Distribution
a) Trust distribution can be mandatory or discretionary, according to its terms
C. Application
1. Intent to Create Trust
a) Don’t even need word trust, just intent to form.  (gift to one for the benefit of another)
b) Lux v. Lux - will made here, BUT it said real property should be “maintained for the benefit of said grandchildren” Held: testamentary trust
c) Jiminez v. Lee - grandmother gives father savings bond and money in joint account for benefit of his daughter’s education.  He then uses this money to buy stock, and argues he is custodian, rather than trustee.  She sues for an accounting.  Held: it’s a trust, and father breached fid. Duty by investing and trying to expand power to custodian.  He also failed to account properly, attributing too much to educ. Like ballet tickets for other than the daughter.  NOT precatory trust.
d) The Hebrew Univ. v. Nye - woman wants to give library to Hebrew University, but she never actually delivers the gift, though she talks about her intent to do so.  Also, she isn’t really a trustee, as the Univ. Argues, because she never wrote or expressly said it or behaved as a trustee with duties to the University.  Held: remand to see if they can show this was an inter vivos gift, cuz decl. Of trust fails
(1) On Remand - the informal memo that she handed over at the luncheon listing the books was enough for symbollic delivery.  Gift upheld.
e) Precatory trusts 
(1) Colton v. Colton - ambiguous language and court says it’s a trust.  “I recommend to her the care and protection of my mother and sister, and request her to make such gift and provision for them as in her judgment will be best.”  
(a) Court looks at all of the circumstances when determining testator’s intent in his language
2. Funding a trust
a) Unthank v. Rippstein - decedent handwrites a letter and in it says that he is “binding his estate” is to make monthly payments to Rippstein for 5 years.  Probate court refuses it as a holographic codicil for lack of intent.  Then she tries to argue that it is a self-settled trust.  Court rejects this theory, because nowhere does it say what the property is in the RES of said trust. No segregation/accounting. Argument that no  Held: it’s just a future gift, that is unenforceable.
b) Self-settled Trust = where the settlor is also the trustee; the court needs evidence and they want to see segregation/accounting of some sort
c) Any property interest is adequate to support a “funding” of a trust except (1) an expectancy or (2) future profits
(1) Brainard v. Commissioner - settlor orally declares a trust of his expected profits from trading in 1928, for the benefit of his wife, mom, and kids.  THEN he makes the trade and turns a profit.  Held: the trust was not created by the oral declaration because there was no res.  Only created after he put this in his books because at that time he actually had property (future profits)
(2) But see Speelman v. Pascal - Pascal grants his secretary rights to future profits from My Fair lady, which had not yet been written, but to which he owned the right to create it.  Intent is in letter and the delivery is symbollic.  Held: this gift was enforceable and was executed with the delivery of the letter. Future profits ARE enough for a gift, though.  Also, a possibility that there is more of an interest here because the settlor OWNED the underlying property to which he was granting future profits.
3. Ascertainable Trust Beneficiaries
a) Beneficiaries of a private trust may be unborn or unascertainable when it is created.
b) If the class is described such that some person might reasonably be said to answer the description, THEN they are ascertainable beneficiaries
(1) Clark v. Campbell - settlor puts in his testamentary trust that he gives all his crap to his trustees for benefit of his “friends” and for them to distribute to the “friends”  Court holds that this can’t be a class, because too indeterminate.  Trust fails for want of ascertainable beneficiaries, so it goes to the residue.
(2) Brothers, cousins, children, heirs...these things would work
c) CPC 15212 - TRUE pet trusts are valid for the life of the animal and enforceable by any person interested in the welfare of the animal or any non-profit charitable organization that has as its principal activity the care of animals
(1) In Re Searight’s Estate - in a will, testator/settlor leaves his dog to someone and $1,000 to be paid at 75¢ per day to the person taking care of the dog for benefit of the dog.  Held: not a trust, because a dog can’t be a beneficiary, BUT it is an honorary trust, and can be upheld if the trustee agrees to it. (not California Law)
d) Honorary Trusts examples - gravesights, pets.  Does NOT apply to failed trusts, applies when it is not POSSIBLE for the stated purpose to name the beneficiaries
4. Necessity of a Writing
a) Testamentary Trust - need a writing for both personal and real property
(1) A trust not sufficiently declared on the face of the will cannot therefore be set up by extrinsic evidence to defeat the rights of the heirs at law.
(a) Olliffe v. Wells - testator creates oral trust in addition to his written will.  Trust portion in will just says he gives the trustee the power to dispose of his residue.  Doesn’t say beneficiary.  Orally, they claim It was supposed to be done charitably.  Court holds that this trust fails for lack of definiteness, cuz trustee has no real instructions, and the residue goes through intestate succession.
(2) Secret Trust - an oral trust not in will is valid, IF CC evidence proves
(a) California (and restatement) employs constructive trust to remedy this.
(3) Semi-Secret Trust - Some evidence in will itself that the gift was not intended as an outright gift, but instead as a trust
(a) California employs resulting trust here to remedy this. (restatement view is to apply constructive)
b) Inter Vivos Trust - only need a writing for real property (S.o.Fraud)
(1) In re Estate of Fournier - Fournier gives 2 boxes of $200k to people to hold for Fogarty and give to her upon his death. Nothing is in writing, so must be proven by CC evidence.  Other bitch sister challenges, cuz wants it to pass through intestacy with the rest of his estate.  Trustees testify. Held: this is a valid oral trust, and Fogarty gets it
c) An oral trust accompanied by a contemporaneous written transfer of land is INVALID.  The court will NOT hear extrinsic about the oral trust.
(1) Hypo - mom transfers land to kids (written), in the event that she dies, but intends to have them transfer back if she lives (oral). Perhaps you can remedy this with constructive trust to prevent unjust enrichment
5. Distributions of the Trust Income/Principal
a) A trustee has a fiduciary duty to the beneficiaries, which includes an affirmative duty to inquire as to the financial health of the beneficiaries in the event of discretionary distributions
(1) Marsman v. Nasca - Sara has in her will that Farr (trustee) will make mandatory payments to her husband (Cappy) quarterly based on income PLUS “sole and uncontrolled” discretionary payments for “his comfortable support and maintenance” from principal, considering Cappy’s other sources of income.  Cappy once requested extra money and Farr asked for a formal request, and Cappy dropped it and never asked for money again.  Cappy remarries to Margaret, and eventually needs to sell his house to his step daughter and retain only life estate for himself, because he can’t afford the house.  Margaret is not left anything in the house.  Cappy dies, Step-daughters surviving husband tries to evict margaret (who is Cappy’s sole beneficiary under Cappy’s will but with no interest in the house).  Margaret sues.  Held: Farr had breached fid. Duty by not inquiring as to Cappy’s finances and giving him more money so he could have retained the house.  Remedy: Of the remaining $80k in Cappy’s trust, that which Cappy would have needed to keep the house is paid to Cappy’s estate (Margaret)
b) “Discretion”
(1) Because you must always act in best interest of beneficiary, so no matter what this limits your discretion.
(2) Default Legal Standard - A trustee must act “reasonably” (objective) and in “good faith” (subjective)
(a) Minimum duty - Trustee can modify this standard with language like “absolute,” “sole and uncontrolled,”  or whatever other modifier, BUT the court must still always hold the trustee to standard of subjective good faith.
(b) “Ascertainable Standard” - A trustee can set the “standard of living” that the trustee must uphold with his “discretion” through express terms in the trust (e.g. Keep him comfortable and well fed) 
i) Trustee must execute ultimate goal, even if terms say he can use absolute discretion
(3) Consideration of Outside Sources of Income
(a) Traditional common law rule - Trustee generally is not to consider other sources of income for the beneficiary in exercising discretion, just the trust income, UNLESS the trust authorizes it
(b) Restatement - trustee is supposed to consider all other sources of income too, to better exercise his discretion
XII. Creditor’s Rights
A. Parameters
1. Creditor can reach what ever property to which a beneficiary is entitled in the trust, including principal and interest, as long as it is alienable.
2. Creditors can get a court order garnishing any trust payouts, so beneficiary gets nothing until satisfied
B. Rule
1. Generally, a creditor can reach a beneficiary’s interest in a trust, because it is transferable by the beneficiary voluntarily and involuntarily. EXCEPT:
a) A creditor can not reach a beneficiary’s interest in a:
(1) Spendthrift Trust - trust with a clause that says the beneficiary CANNOT transfer his interest in the trust
(2) Discretionary Trust - Creditor has no greater rights than the beneficiary, SO can’t force a discretionary distribution
(3) Support Trust - (court implies/presumes a spendthrift clause here)
(4) Protective Trust - trustee has to pay beneficiary, BUT if creditors come after it, it converts to discretionary (England mainly, not US)
2. Self-Settled Trust - A settlor cannot shield himself from liability with a trust that names himself as beneficiary, even if discretionary
C. Application
1. Spendthrift trust
a) 4 Exceptional Creditors who can reach the interest:
(1) Children Support Obligations
(a) The abandonment of a child is an “emergency” when a trust says that they can be paid in emergency situations.   - Shelley
(2) Spousal Support Obligations
(a) Shelley v. Shelley - Grant marries twice and divorces twice, leaving 2 kids to each marriage and he has child support obligations.  He disappears and the kids/wives are trying to get their alimony from the trust that has a spendthrift clause.  Held: you can pierce the trust and seize the mandatory INCOME distribution for the wives as matter of public policy.  BUT the PRINCIPAL in the trust which was discretionary distribution can’t be touched by alimony creditors.  Also, the kids are named as emergency beneficiaries of the trust, so they can take income directly.
(3) Federal Government
(4) Providers of Necessities (medical care/food/housing)
b) You cannot overturn a spendthrift clause to satisfy tort creditors.
(1) Scheffel v. Krueger - a man sexually assaults a minor and puts it on the internet; criminally and civilly liable; victim tries to recover against his trust that has a spendthrift clause for the tort. (based on the NH statute here)
2. Discretionary Trust
3. Support Trust
a) “only so much of the income and/or principal as is necessary for her support”
b) The word “support” does nothing.  It is the formula for distribution that controls
c) Creditors can’t touch UNLESS they are recovering for the necessaries 
4. Sprinkle Trust - Trustee MUST give out the income, but has discretion of to whom to give it. (discretionary and mandatory)
a) “trustee shall distribute income to those of my children in such a manner as trustee determines”
5. Self-Settled Trust
a) Court can order the trustee to exercise MAXIMUM discretion in any distribution
b) if you are the beneficiary and it looks exactly like a will as here, creditors can get it after death of settlor.
(1) State Street Bank and Trust v. Reiser - decedent had a trust that he had put all of his stocks in. He had gotten a $75k loan based on financial statements showing these stocks, BUT it was an unsecured loan, and the bank didn’t know that the stocks were owned by the trust, not the decedent.  He dies, bank tries to satisfy the debt. Held: they can take it 
(2) The creditors must generally go and try to exhaust against probate property first
(3) Traditional Common law - upon death the creditors are fucked
XIII. Modification and Termination of Trusts
A. Parameters
1. Guardians are encouraged to consider economic AND non-economic matters now (unlike past which was only economic)
2. Virtual Representative - lets people in the same position interest wise as minor children just represent their interests.
3. Modern trend acknowledges the reality that it is the beneficiaries who are the real owners of the trust, SO standards for what is expected and what is material have been dropped to permit more changes in trusts.
4. Note - how to revoke a trust is generally in the trust itself, defining the rule
5. Settlor has no standing to challenge a trustee’s actions in an irrevocable trust
6. Trust Protector - someone you grant a power to in a trust to basically monitor the trustee and with power to replace him.  Deputizing them to fix problems you couldn’t anticipate when you drafted it.  Unclear if they have fiduciary duties to trust
B. Rule
1. Trust starts with funding
2. Trust terminates when all property has been distributed or under certain other consent situations (see hypos below)
3. Modification - In order to modify you need:
a) Consent of all the beneficiaries
(1) An irrevocable trust can be modified IF the settlor and all the beneficiaries consent. Trustee can’t object.
(2) If settlor is dead, consent from all beneficiaries can change trust ONLY IF it is not contrary to a material purpose of the settlor - Claflin Doctrine
b) the settlor’s intent has been materially impaired
c) due to unforeseen circumstances (CPC 15409)
4. Removing a Trustee
a) Common Law - Trustee can only be removed for cause, and generally needs to be a serious breach of trust, not just something minor

b) Modern Rule - While it is still difficult, the courts will facilitate the removal of trustees 

c) A well-drafted trust will provide for change of trustee.
C. Application
1. Terminating a Trust EARLY
a) There’s a built in conflict of interest for trustees any time the idea of termination comes up, because he will stop getting paid.
b) Hypo 1 - If all trustees and beneficiaries consent to early termination: you can do it.  The beneficiaries are estopped from later challenging it, by having given their consent.
c) Hypo 2 - all beneficiaries consent, but the trustee does not.  AND settlor gives his blessing/consent.  Because the trustee’s job is to uphold settlor’s intent, court will say, FINE terminate the trust.
d) IF all beneficiaries consent to terminate, but trustee refuses, the trustee’s objection will be respected ONLY if the trust has an unfulfilled material purpose.
(1) In re Estate of Brown - settlor makes a trust with 2 purposes (1) pay for education of children of the Browns and (2) provide money for the “care, maintenance and welfare” of the Browns so that they may live in the style to which they are accustomed for and during the remainder of their natural lives.”  The remaindermen are the kids who take all principal when Browns die.  Browns, once kids are done with college, petition to dissolve trust and get all money paid out to the kids, because they say there is no longer a purpose.  Held: neither support nor spendthrift trust, BUT the 2nd purpose has yet to be accomplished, SO can’t get rid of trust. Court thinks that a material provision is that Browns don’t have control over the trust property.

(2) Per Se Unfulfilled material purposes:
(a) spendthrift trust

(b) beneficiary not to receive the principal until attaining a specific age

(c) discretionary trust

(d) support trust for the beneficiary
(3) Simply delaying is NOT generally enough to keep a trust alive
2. Special Needs Trust - government creates this in order to hold money in trust for the disabled and it also allows the beneficiaries to shield this income from disqualifying them from government aid.
3. Material/Substantial Frustration and unforeseen circumstance
a) In Re Trust of Stuchell - testamentary trust with 2 life income beneficiaries, adn then 4 kids take as remaindermen.  One is mentally disabled, and beneficiaries want to modify trust so that it extends as to him, so he is not foreclosed from public state aid from his income in trust.  Parents are petitioning to make this a special needs trust. Held: can’t change the trust.  Court thought that this didn’t hit the threshold
b) In re Riddell - Settlors create a trust that pays trust income to their kids for life and then to their grandchildren.  THEN when grandchildren hit 35, they get a distribution of the trust principal.  One of the grandchildren, Nancy is schitzo and is dependent on state aid.  Her parents move to modify trust to create a special needs trust so that the state doesn’t seize her $1.3 million in trust principal upon their death and she is not denied state aid.  Held: this modification is proper under equitable deviation doctrine as the settlor didn’t foresee the mental illness and necessary to maintain settlor’s intent to provide for nancy’s “medical care” as stated in the trust. (reverses Stuchell)
c) Inflation or changes in tax law can support need for modification these days.
4. Removing a Trustee
a) Trust should have a provision that - If a trustee is not being responsive, is being overly difficult to deal with, if too much turnover in trustees, beneficiaries can by unanimous agreement choose from a list or others similarly sized and located in that region.
XIV. Pour-Over Wills
A. Parameters
1. Operates to rescue a settlor who didn’t fund his trust during life.
2. It is the trust that actually controls who gets what NOT probate.
3. Note - the property that is “poured over” still goes through probate
B. Rule
1. Def. - The will says that the property goes to an already established intervivos trust
2. Three ways to validate a pour-over clause:
a) Create UTATA Trust (CPC 6300):
(1) the trust is identified in the testator's will and 

(2) its terms are set forth in a written instrument (other than a will) 

(3) executed (not necessarily funded) before or concurrently with the execution of the testator's will
Meet elements of incorporation by reference of the trust

b) OR
c) Meet Elements of Acts of independent significance Doctrine
(1) Creation of the trust is the separate independent act
(2) But ONLY valid if it is funded at the time of the Settlor’s death
3. Trust is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator.
4. UTATA Trusts that are funded partially from Pourover wills are inter vivos trust for purposes of court supervision, despite the fact that the assets pass through probate on their way into the trust, unless testator expresses other intent. (CPC 6300)
a) A merely executory (unfunded) UTATA trust document that is funded 100% through a pourover provision in a will is ALSO viewed as an inter vivos trust (CPC 6300)
5. Pourover will Trusts that are funded mostly through probate estate and don’t satisfy UTATA are likely to be classified as testamentary trusts.
C. Application
1. RULE: Amendments to a trust named as beneficiary in a pourover will that occur after the incorporation of the trust in a pour-over will are INVALID.
2. NOTE: An unfunded trust instrument is NOT a trust, but that doesn’t mean that independent significance is foreclosed.  Just need to fund before death, and then it’s a valid trust.
3. Note that the assets here that pass in the pourover are subject to creditors, etc...cuz in probate.
4. Note - if fail UTATA for trust not being signed at time of will execution, incorporation by reference can still work
XV. Charitable Trusts
A. Parameters
B. Rule
C. Application
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Verify.  I know it applies to wills


�


As a general matter who has the burden of proof in will challenges?  It’s the challenger, right?
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Karen or Leslie have this in their notes better?
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Perhaps this needs to be moved elsewhere
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