Introduction and Terminology
1. METHOD:
0. Who gets property when you die?
0. Probate vs. nonprobate property
0. Nonprobate Property(4)
0. Life insurance - paid out to beneficiary
0. Joint tenancy - terminates on death
0. Life estates and remainder interests - life estate terminates on death
0. Trusts
0. Probate
1. Testate vs. intestate
1. History
1. OLD theories
0. Jefferson and Blackstone
0. Jefferson - no right to convey property by will after death
0. Any property owned by the individual returns to the state after death
0. Blackstone - rights are given and governed by the mandate of the state
0. Irving Trust v. Day
1. Right to convey trust after death was not constitutional
0. Locke
2. Minority view - children have a natural right to inherit from their parents BUT there is no right to transmit or dispose of property - ONLY talks about a natural right to inherit
1. Hodel v. Irving
1. Issue: whether the provision of the Indian Land Consolidation Act effected an unconstitutional taking of property 
1. Facts:  Native American land was continually divided up, causing each persons interest to the minute.  The Indian Land Consolidation Act that provided that if decedent's interest represented less then 2% to total tract, the decedent's interests would escheat back to the tribe in order to reamass the units and exploit the property for more productive uses
1. Holding: ct held that the escheat provision of the Indian Land Consolidation Act constituted an unconstitutional taking w/o just compensation
1. Reasoning: ct found that the statute abrogated the right to transfer property at death
1. RULE: Right to transfer property at death - gov't cannot completely abrogate
1. Public Policy:
2. Pros:
0. To leave for heirs
0. Encourage/motivate ppl to leave estates at death
0. Encourages family harmony
2. Cons:
1. Creates a lock-in of money
1. Perpetuates economic disparity and discrimination
1. Creates powers and privileges that are undeserved and denies equal opportunity
1. Shifting Patterns
3. OLD - firm or farm concept (pass at death)
3. CURRENT - lifetime distribution of family wealth and investment in human capital
1. Why do we allow the passing of property at death?
4. Possibilities of Transferring Property at Death:
0. Destroying it
0. Burying it
0. Free for all
0. Government confiscation
0. Honoring deceased person's wishes
4. First two create economic waste and the third causes ppl to act like vultures around dying people
4. Current system allows transfers but subjects them to tax
2. Premise of federal estate tax - to raise revenue
0. Raises 1-2% annual federal gov't revenue (not primary source of revenue)
0. Policy goal - redistribution of wealth by taxing some of the transfer, prevent lock in of wealth and vast intergenerational transfer
0. Viewed as a tool of tax policy
2. Federal estate and gift tax - places limits on ppl to transfer property after death
1. Want to exclude the vast majority of TP from the estate tax (5 mill exemption)
1. Probate Process Overview
5. Probate is a judicial process 
5. Assume die with will that expresses intent w/r/t who gets what
1. Will must be lodged with probate court of the superior court
1. Once will is submitted, then it must be accepted by the court and process of administration begins
1. Executor - in charge of looking after stuff before it is distributed to who you want the property to go to 
5. If die w/o a will, assets are still subject to probate
2. Testate - die w/ will
0. Get executor
2. Intestate - die w/o will
1. Go to court and show death cert and open probate and the judge appoints an administrator
5. Then executor/administrator then must go out and find all assets
5. Then must notify world of death so that ppl who you do business with know that you die
4. Obligations to creditors do not expire on death
4. Obligation to give notice to creditors
4. Creditors are given opportunity to present claims and prove up claims
4. Once claims have been paid off, then the assets that remain are distributed to the appropriate beneficiaries
3. If no will, how do we know who beneficiaries are?
0. Look to the probate code and "presume" intent
0. CA leg sets forth series of presumptions that provide a default distributive plan that determines how property is distributed
5. Once items have been distributed, then the probate is discharged from duties
5. Probate has fiduciary responsibility to take care of the estate and property being transferred
5. Fiduciary responsibility - high level of responsibility
5. Probate - want closure after the process has transpired
6. Don't want anyone else to come and bring claims 
6. Assets are distributed w/ no remaining claims or strings attached
1. Professional Responsibility
6. Duties as an atty - obligation to disclose information that is potentially detrimental [BPC 6068]
1. Terminology:
7. Relash of affinity
0. Non-blood relash - like marriage, in-laws
0. Ascendants and descendants
1. Ascendants are persons related (up the line)
1. Descendants - descending lineal line (ex. Children, grand children)
0. Collaterals
2. Not part of line (ex. Brothers, sisters, etc.)
2. Table of consinguity
2. Probate code has a preference for blood relash
2. Spouses and children
2. Then blood relash
0. Descent of property - referring to real property passing to heirs by descent
0. Distribution - refers to personalty - distribution of personal assets
7. Beneficiary - generic term given to someone who receives property
7. Bequest - gift of personal property
2. beneficiary
7. Devise - gift of real property
3. Devisee gets the devise
7. Legacy - gift of money
4. Legatee gets the legacy
 
1. Intestate Succession: Spouse and Dependents
0. Introduction
0. Intestacy governs the distribution of an intestate decedent's probate estate
0. CFC 6400 - any part of the estate that isn't nonprobate or isn't disposed of by will is subject to intestate provisions
0. DEFAULT RULES - use when person dies without a will
0. Meaning of Heirs and Transfer of an Expectancy
2. Heir - no living person has heirs - heir refers to the relationship of person to decedent under rules of intestacy (IF will, then beneficiary, devisee, or legatee)
0. NO heirs until death
2. Heirs apparent - person who is expected to become an heir at death
2. Heirs apparent have a mere expectancy
2. Mere expectancy cannot be transferred at law
2. BUT a transfer of an expectancy for adequate consideration may be enforceable in equity as a K if fair under all the circumstances
1. Ct scrutinizes these transactions
1. Problems w/ valuation of mere expectancy
0. Spouse
1. Who qualifies as "Spouse" 
0. General rule: MUST have valid marriage ceremony to be considered "spouses"
0. No common law marriage recognized in CA
0. Putative spouse - when at least one of the parties reasonably believes in good faith that the marriage is valid, then the spouse(s) qualify as putative spouses and treated as spouses for intestacy
0. Married but separated - spouses who are legally separated still qualify as spouses for intestacy
0. Domestic Partner - ONLY same-sex couples and unmarried, elderly, opposite-sex couples receiving SS benefits can register as domestic partners [CFC 297-299.6]
4. In CA - domestic partners are treated the SAME as spouses
1. Surviving Spouse/Domestic Partner Intestate share [CPC 6401]
1. Community Property
0. Community Property
· Community Property - assets acquired/earned during marriage in CP jdx.  Each spouse gets immediate 1/2 interest in property
· Like tenancy in common b/c each spouse owns half (no right of survivorship)
0. Quasi-Community Property
· Quasi-CP property that would be community property if couple had purchased it in CA (CP state) [CFC 297.5]
0. RULE: SS gets 1/2 community property that belongs to decedent (SS gets her 1/2 share + decedent's 1/2 share = 100% CP) [6401(a-b)]
1. Separate Property
1. Separate property is property acquired before marriage or during marriage through gift or inheritance
1. RULES: IF decedent is survived by:
· No surviving issue, parent, brother, spouse, etc.
. THEN SS takes ALL
· Only one child or the issue (can be more than one issue) of a deceased child OR no issue, but a parent or the issue of a parent
. THEN SS takes 1/2
· More than one child OR one child and the issue of one or more deceased children
. THEN SS takes 1/3
1. APPLICATION:
2. HYPO: husband dies w/ spouse and one deceased child who has three living issue
0. SS takes 1/2, issue takes 1/2
2. HYPO: husband dies w/ spouse and 2 children
1. SS takes 1/3, 2/3 to remaining children
2. HYPO: husband dies w/ wife and 4 deceased children w/ 1 issue
2. SS takes 1/2,issue takes 1/2
1. If NO spouse or domestic partner, THEN distribute as follows: [CPC 6402]
2. To the decedent's issue equally (based on level of kinship)
2. If no issue, then to decedent's parent or parents equally
2. If no parents, then to the issue of parent or parents equally
2. If no issue of parents, then to grandparent or grandparents equally
2. If no grandparents, then to issue of predeceased spouse (step-kids)
4. NOT on the table of consanguinity
2. If none, to the next of kin of decedent
5. Look to table of consanguinity and find who is related to the decedent in the closest degree.
5. If same degree, the person claiming through nearest ancestor wins
2. If none, to parents or issue of predeceased spouse
2. If none, then escheat to the state (LAST RESORT)
1. Recapture of Property of Predeceased Spouse [CPC 6402.5]
3. Applies when:
0. Decedent dies intestate
0. No surviving spouse OR living issue of the marital couple
0. Decedent obtained qualifying property from a previously deceased spouse
· Qualifying property:
. Real property AND predeceased spouse died w/in 15 years OR
. Personal property worth $10k or more in aggregate w/ proof of ownership or title AND predeceased spouse died w/in 5 years
· Does NOT matter how decedent obtained the property from predeceased spouse (can be probate OR nonprobate property)
· Property attributable to the decedent's predeceased spouse is the following: [6204.5(f)]
. 1/2 CP or Quasi-CP
. 1/2 CP or Quasi-CP that was given to the decedent by the predeceased spouse by gift, descent, or devise
. That portion of CP or quasi-CP in which the predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship (ex. Property rec'd in JT would create another JT)
. Any SP of the predeceased spouse that come to the decedent by gift, descent, or devise of the predeceased spouse or that vested in the decedent on the death of the predeceased spouse by right of survivorship
3. If it applies, what does it do?
1. Qualifying property is returned to the heirs of the previously deceased spouse
1. Priority Among Heirs:
1. Issue of the predeceased spouse or domestic partner (from prior marriage)
1. Parents of the predeceased spouse
1. Issue of the parents of the predeceased spouse
1. Next of kin of the decedent
1. Next of kin of the predeceased spouse
3. Rationale: to equalize the property on the death of the second surviving spouse
0. Survivorship Requirement
2. RULES:
0. Joint Tenancy
0. CL rule: just need to show actual survival by a millisecond to inherit in J/T
0. Testate Transfers
1. MUST show actual survival by a millisecond by clear and convincing evidence UNLESS the instrument overrides and states a different period for survivorship [CPC 21109]
0. For purposes of nonprobate transfers - std is clear and convincing evidence
0. Intestacy
2. CL rule: just need to show actual survival by a millisecond (by a preponderance of the evidence)
2. CA rule: Spouse or heir MUST establish by clear and convincing evidence that he/she survived the decedent by 120 hours to "survive" the decedent [CPC 6403]
1. IF it is NOT established that one spouse survived the other, then the property of each person will be treated as if that person had survived the other (treat as each predeceased the other) (simultaneous death)
1. Effect of true simultaneous death - when NEITHER spouse survives the other
1. Property (CP and SP) will be partitioned and each family's side will inherit their respective interests
0. Joint tenancy will create a partition and become a tenancy in common
2. APPLICATION:
1. Application of USDA - CL rule
0. Janus v. Tarasewicz
0. Issue: who died first?
0. Facts: Tylenol laced w/ cyanide.  H's brother took tylenol pills laced w/ cyanide and died.  At brother's funeral, H and W took the same pills laced w/ cyanide.  H died first.  W died two days later.  Before H's death, he took out a life insurance policy that provided that W should be paid as the beneficiary, and H's mom as contingent beneficiary if W failed to survive H.  H's mom argued that there wasn't sufficient evidence that W died before H, so that she could get the money
0. Holding: ct applied Uniform Simultaneous Death Act (codification of CL rule) and held that there was sufficient evidence that showed that W survived H.
0. Result in CA:
3. 120 hour rule - applies to probate intestate property
· In this case, W did not survive by 120 hours
· Life insurance K is nonprobate property
3. Therefore, rule that applies to nonprobate property in CA is CL rule, so SAME outcome
3. BUT Recapture rule - any property (includes probate and nonprobate property) attributable to predeceased spouse goes back to where it came from
· If property comes from community assets, then need to allocate (50-50) appropriately
 
0. Shares of Descendants/Issue
3. METHOD:
3. 
	Approach
	Per stirpes
	Per capita/CA
	Per capita each generation

	Where do we make the division?
	ALWAYS at 1st generation (even if they are dead)
	First live taker
	First live taker

	How many shares?
	1 share for each living child and 1 share for each deceased child w/ issue
	1 share for each live taker and 1 share for each deceased taker w/ issue
	1 share for each live taker and 1 share for each deceased taker w/ issue

	What do we do with the bypass shares?
	Bloodline (and then divided equally)
	Bloodline (and then divided equally)
	Pooling (and then divided equally)


1. Determine applicable approach
0. Per stirpes (English per stirpes)
0. Per capita (Modern per stirpes)/CA default [CPC 240]
0. Per capita each generation
1. Where do we make the division?
1. How many shares?
1. What do we do with the bypass shares?
3. Bypass shares - shares that bypass through a predeceased taker on the way to a living taker
3. Bloodline - follow straight bloodline descent
3. Pooling/pot - pool all bypass shares together and then divvy the shares among the takers in that generation
2. Treats all members of the same generation in the same way (designed to approximate what the decedent intended the result to be)
3. CA RULE: 
2. DEFAULT is per capita approach [CPC 245]
2. BUT CPC 246/247 says that will can expressly provide for shares to be distributed per stirpes/per capital each generation (MUST be in writing)
2. BUT when contradictory wording, such as "per capita and per stirpes" or "equally and by right of representation" (= per stipes) do not express contrary intention, THEN default applies, therefore MUST be CLEAR [245(b)(2)]
3. APPLICATION:
3. HYPO1: H and W are married and have 4 children (A, B, C, D).  A has 1 child, R.  B has 2 children, S and T.  C has no children.  D has 3 children, X,Y, Z.  W dies.  Then A, C, and D die.  H dies intestate.  What result?
0. Per Stirpes
0. Division made at the 1st generation - child level
0. 1 share for each living child and 1 share for each deceased child w/ issue
1. Divide btwn A, B, and D - 3 shares
0. Each A, B, D take 1/3 share
1. S and T don't take anything b/c their father is still alive
1. C doesn't take anything b/c no issue
0. Bypass shares of A and D go by bloodline
2. A takes 1/3, so R takes A's 1/3
2. D takes 1/3, so X, Y, Z each take 1/9
0. Per capita
1. Division made at first live taker - child level
1. Result is the same as above (b/c division is made at the same tier)
0. Per capita by generation
2. Division is made at first live taker - child leve
2. 1 share for each living child and 1 share for each deceased child w/ issue
1. Divide btwn A, B, and D - 3 shares
0. Each A, B, D take 1/3 share
1. S and T don't take anything b/c their father is still alive
1. C doesn't take anything b/c no issue
2. Bypass shares of A and D are pooled and then divided equally among the takers in that generation
2. Total shares = 1/3 + 1/3 = 2/3
2. R, X, Y, Z each get 2/3x 1/4 = 1/6 share in the estate
3. HYPO2: D has 3 children (A, B, C).  A has 5 children (P, Q, R, S, T).  B has 1 child, V.  C has 2 children (Y, Z).   T has 1 child, F.  Z has 2 children (B, H).  ABCRTZ die.  Then D dies.  What result? (see notebook)
1. Per stirpes
1. Per capita
1. Per capita each generation
3. Negative Disinheritance
4. HYPO: Dad wants to disinherit son by declaration in will that "my son shall not receive any of my property."  If dad dies partially intestate, then can son still take through intestacy?
4. CL/CA RULE: Negative disinheritance is NOT allowed.  Son will still take through intestacy.  To exclude son, MUST positively disinherit by giving stuff away to others.
4. Modern Trend/UPC: Negative disinheritance is allowed and the disinherited heir is treated as having predeceased the intestate
0. Shares of Ancestors and Collaterals (Next of Kin)
4. Issue: when no surviving spouse, issue, or parent, how to determine next of kin (flowing "up" the table of consanguinity to the decedent's ancestors and collaterals) [6402(f)]
4. Table of consanguinity
1. Surviving spouse is NOT inserted into family tree
1. Focuses on blood relationships
1. Next of kin - closest blood relation
1. Collateral kindred - all persons related by blood to decedent who are not descendants or ancestors
1. First-line collaterals - descendants of the decedent's parents other than the decedent and the decedent's descendants
1. Second-line collaterals - descendants of the decedent's grandparents other than the decedent's parents and their descendents
4. Three methods to determine next of kin:
2. Parentelic approach
0. Start with the decedent's immediate family, then move out along the table of consanguinity along collateral lines.
0. Keeps going out until line w/ a live taker
0. Property is then distributed to the descendant's relatives in that parentelic line
0. Need to go up BOTH parents' family trees
3. MAJ - estate is split btwn two family trees 50-50 and then distributed to their issue
3. MIN - winner takes all (apply the per stripes/per cap/per cap gen approach and then make first division when common ancestor)
0. In distributing property, the per stirpes, per capita, or per capita each generation approaches are applied
2. Degree of relationship approach
1. Count the degrees of relationship btwn the decedent and the relative on the table of consanguinity
0. NOTE: great-grandchild is same degree as nephew
1. The relatives of the closest degree take, equally, to the exclusion of others
2. Hybrid: Degree of relationship with Parentelic Tiebreaker approach (CA approach)
2. Determine the degree of relationship of possible takers
2. The relatives of closest degree take, equally, to the exclusion of others of more remote degree
2. If there are multiple takers sharing the lowest degree of relationship, those in the closer parentelic/collateral lines take, equally, to the exclusion of those in the more remote parentelic/collateral lines.
4. If NO next of kin, then escheat to state [CPC 6402(g)]
 
1. Transfers to Children
1. Parent-child relationships
0. To qualify as issue MUST establish parent-child relationship
0. Issue are all generations of decedents from an individual (children, grandchildren, etc.)
0. Line of issue is a line of parent-child relationships (GP-P-C)
0. Inheriting FROM and THROUGH
1. Children inherit both FROM and THROUGH parents
0. FROM parents
0. When parent dies, the child can inherit FROM the parent
0. THROUGH parents
1. When parent predeceases grandparent, then grandparent's interest passes THROUGH parent to the child
1. Parent can inherit both FROM and THROUGH children
1. COMPARE Spouses can ONLY inherit FROM other spouse
1. Natural Born Children
1. If parents are married:
0. Presumption that child born to a married couple is the child of that couple.  Wife is presumed to be the natural mother and husband is presumed to be the natural father.
0. Virtually irrebuttable presumption
0. Inheritance rights attach the moment the child is born
0. Distinguish btwn child of married couple and child of unmarried couple
1. If parents are unmarried:
1. CL rule: If parents were not married, then no inheritance rights from father
1. Modern rule/CA: NO longer distinguish btwn married or unmarried - just need to prove parentage
1. CA RULES: 
2. For child to inherit FROM and THROUGH parent
0. Nonmarital children can inherit FROM and THROUGH parent if parent-child relationship exists (can exist regardless of parents' marital status) [CPC 6450]
0. MUST establish relationship to mother and father (ex. Birth certificate) [CPC 6453]
2. For parent to inherit FROM and THROUGH child
1. For child born out of wedlock, for parent or relative to inherit THROUGH child through parent-child relationship, UNLESS BOTH:
0. the parent or relative of the parent  acknowledged the child AND
0. the parent or a relative of the parent contributed to the support or care of the child [CPC 6452]
1. Policy: limits the ability of parents to inherit from children when they did not support the child
1. HYPO: A has child while young, grandmother (A's mother) takes care of the child emotionally and financially
2. Can either member or relative satisfy the rule so that EITHER member or relative will inherit?  Statute is silent, BUT would seem unjust to allow parent to inherit when didn't do anything
1. Half-Bloods
2. CL RULE: Half-bloods are not treated as siblings, so cannot inherit through intestate succession
2. Scottish/MIN rule: half-blood is given a 1/2 share
2. CA RULE: No distinction btwn half-bloods or whole bloods
2. APPLICATION:
3. HYPO: H and W have three children, ABC.  H dies.  W remarries H2 and have a child, D.  W dies.  Then A dies.  Who takes A's stuff?
0. Under CL: 
0. ABC are whole-blooding siblings b/c each have the same two parents.
0. ABC is half-blood w/ D (b/c share only one common parent)
0. D is treated as not related to ABC, so D cannot inherit from A
0. Under CA: NO distinction btwn half-bloods and whole-bloods
1. A's estate will be distributed equally among BCD
1. Adopted Children
3. CL RULE: adoption severs inheritance rights btwn child and natural parents and creates new inheritance rights w/ adoptive parents (places child from one family tree to another)
0. Rationale: child should ONLY be allowed to get to inherit from one set of parents
3. CA RULE (modified CL w/ exceptions): 
1. Adopted child inherits FROM and THROUGH adoptive parents, and vice versa. [CPC 6450]
1. General RULE: Adoption severs the relationship of child and natural parent [CPC 6451(a)/CL rule] 
1. EXCEPTIONS (2): [CPC 6451(a)(1-2)]
2. Step-parent adoption rule
0. RULE:
0. IF the natural parent and the adopted person lived together at any time as parent and child AND
0. The adoption was by the spouse of either of the natural parents
· Does NOT apply if adoptive parent only cohabits w/ natural parent 
0. THEN ONLY the child's inheritance rights are preserved so the child can inherit FROM and THROUGH natural parent AND adoptive parent
0. HYPO: natural mother and natural father have child.  F1 leaves country.  Mom finds F2 and asks F1 to consent to allow F2 to adopt child.
1. MUST get consent of parents to adopt children
1. Under CL: if father consents then inheritance rights are severed
0. HYPO: same facts as above.  BUT natural mother and natural  father divorce.  Mom remarries F2 and asks F1 to consent to adoption.
2. If adoption occurs by the spouse of one of the natural parents, then 6451 allows child to preserve inheritance rights FROM and THROUGH natural father, and also have new parent-child relash w/ adoptive father
0. BUT different result if adoption is by unmarried cohabitant
3. HYPO: H, W, C.  H and W are married, then they divorce.  W then establishes relationship with F, not married.  F and C establish relationship.  W and F decide that F should adopt C.  H consents.
· CL: inheritance rights of natural parents are severed and new inheritance rights btwn F and C
· CA: inheritance rights of natural parents are severed and new inheritance rights btwn F and C.  Because adoption is by a nonmarried cohabitant, 6451 does NOT apply to preserve inheritance rights for child to natural father
2. Post-death adoption rule
1. RULE:
0. IF the natural parent was married to OR cohabiting with the other natural parent at the time the person was conceived and died before the person's birth
0. The adoption was after the death of either of the natural parents
0. THEN ONLY the child's inheritance rights are preserved so the child can inherit FROM and THROUGH natural parent AND adoptive parent
· Natural parent's right to inherit from and through child are NOT preserved
1. HYPO: child was conceived w/ natural parents, then dad dies.  Mom remarries and step-dad adopts child
1. Under CL: when step-dad adopts, child severs ties w/ natural father and does not inherit from natural father
1. CA 6451: adoption occurs post-death, so inheritance rights of child are preserved and child can inherit FROM and THROUGH natural father
3. NOTE: CANNOT un-adopt someone (Doris Duke case)
3. APPLICATION:
3. Hall v. Vallandingham
0. Issue: Whether children who were adopted by their step dad can inherit from their natural father's family
0. Facts: husband (H1) and wife have four children.  Husband dies.  Wife later remarries another man, H2.  H2 then adopts the children. H1's brother dies intestate, and the four children claim a distributive share of H1's brother's estate
0. Holding: ct held that the children could not inherit b/c adoption severed the children's inheritance rights FROM and THROUGH natural father
0. Reasoning:
3. Ct applies traditional CL approach - adoption severed the inheritance rights btwn the children and their natural father (and his family)
3. Therefore, the children do not share in H1's brother's intestate estate
0. Result under CA law:
4. Apply step-parent exception or post-death exception
4. BOTH exceptions apply, therefore, under CA law the children would take b/c the right of children to inherit FROM and THROUGH natural father would be preserved
0. RULE:
5. Application of CL rule
5. BUT under CA law, different result
1. Adult Adoption
4. CA RULE: 
0. Allows adult adoption (to inherit FROM and THROUGH) [CPC 6450] UNLESS there is an contrary expressed intent in a written instrument
0. When there is a will OR other written expressed intent of the transferor: [CPC 21115]
0. The adopted person inherits THROUGH the adoptive parent ONLY IF the adopted person lived as a minor before or after the adoption as a regular member of the household of the adoptive parent or of that parent's brother, sister, or surviving spouse
0. Applies to ALL transfers that occur by writing
0. Adult adoption ONLY allowed in intestacy
4. APPLICATION:
1. Minary v. Citizens Fidelity Bank
0. Issue: Whether  a man who is a beneficiary to a trust can adopt his wife so that she will become a beneficiary to the trust after his death (whether she can inherit through him)
0. Facts:  Amelia Minary created a trust and reserved a life estate for herself, to her husband and three sons for life, and on the death of the last surviving beneficiary, the income was to be distributed to her then surviving heirs.  Husband died, then first child died without issue, and second child died with two surviving issue.  The third child adopted his wife (to make her his heir so she would receive the trust benefits after his death) and then died without surviving issue.
0. Holding: ct held that the wife could not inherit THROUGH her husband under an adult adoption
0. Reasoning:
3. At the time of death, state adopted statute that allows adults to be adopted in the same manner as a child
3. BUT at the time trust was created, this was not the law
3. Ct held that allowing wife to inherit from and through husband would frustrate the grantor's intent, therefore, the wife could not take
0. Result under CA law:
4. CA allows adult adoption - confers full inheritance rights whether adopted as child or adult
4. Different result - wife would be allowed to take
0. RULE:
5. Adult adoption rule - BUT courts are reluctant to apply the rule b/c it frustrates the grantor's intent
1. Foster Children and Stepchildren
5. CL RULE: NO inheritance rights to foster children
5. CA RULE: 
1. Foster child can inherit FROM and THROUGH foster parent or stepparent ONLY IF: [CPC 6454]
0. The relationship began during the child's minority AND continued throughout the joint lifetimes of the child and foster/step parent AND
0. It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the child BUT FOR a legal barrier
1. Usually, legal barrier is when the parent withholds consent
1. BUT when minor reaches the age of majority, legal impediment is removed, and child can consent, SO rule ONLY applies when child is a minor when foster parent dies
1. ONLY applies when intestacy b/c foster parent can leave their estate to anyone by will
1. ONLY protects child inheriting FROM and THROUGH parent, not vice versa
5. APPLICATION:
2. HYPO: H and W have kids, A and B.  H and W get divorced.  W remarries F.  F wants to adopt A and B.  H does not consent. 20 years later, F dies intestate.  A and B have reached the age of majority, can A and B inherit from F?
0. AB cannot inherit b/c they have reached the age of majority, therefore, legal impediment does not exist, and doctrine does NOT apply
1. Equitable Adoption 
6. MAJ Trad CL RULE/CA Rule [CPC 6455]: Equitable adoption 
0. Requirements:
0. An agreement btwn natural parents and adoptive parents to adopt the child (CA requires clear and convincing evidence of agreement)
0. That the natural parents fully performed by giving up custody of the child
0. That the child fully performs by moving in and living with the adoptive parents
0. That the adoptive parents partially perform by taking the child in and raising the child as their own
0. That the adoptive parents die intestate
0. Contract-based argument
0. Remedy for equitable adoption:
2. Specific performance of K damages - measure damages by what the child would have gotten if adoption was valid (can give intestate share)
6. APPLICATION:
1. O'Neal  v. Wilkes
0. Issue: whether O'Neal could inherit from her foster parent when no legal adoption occurred
0. Facts: O'Neal was born out of wedlock and was taken care of various persons before she came to live with the Cooks, who raised her and treated her as their own daughter.  She maintained close contact with the family throughout the years.  Family tried to adopt her but there was a problem w/ consent b/c the aunt gave consent, but she had no authority to give it, therefore invalid adoption.  O'Neal's adoptive parents then died intestate
0. Holding: ct held that O'Neal could not inherit from her foster parent b/c no equitable adoption occurred
0. Reasoning:
3. Ct finds no equitable adoption b/c there was no contract - strict reading of rule
0. RULE: 
4. Application of CL equitable adoption
0. Strict/contract interpretation of rule - NOT equitable remedy
4. CA adopted CL traditional rule AND stiffens the burden by requiring CCE of promise
0. Dissent:
5. Dissent does not adopt K approach and uses more equitable approach
5. Finds that equity should enforce the contract if performance is sufficiently proven
5. BUT NO cases have followed this approach
0. IN CA:
6. Foster parent rule does not work b/c she had reached the age of majority when the foster parents died so no  legal barrier
6. Equitable Adoption
1. Same result re: equitable adoption analysis
1. Posthumous Children
7. Posthumously Born Children
0. Posthumous child is a child that is conceived before, but born after, the father's death
0. Distinguish from posthumously conceived child (below)
0. ISSUE: whether posthumous child is considered heir of deceased father for purposes of inheritance rights
0. CL RULE: Rebuttable presumption that a child born to a woman w/in 280 days of death of father is the decedent's child
0. CA RULE: Rebuttable presumption that a child born to woman w/in 300 days of death of father is the decedent's child [CFC 7611]
3. NOTE: man is presumed father of child IF:
0. Child born to married couple
0. Child born w/in 300 days of death of father
7. Posthumously Conceived Children (= nonmarital child)
1. Posthumously conceived child is a child that is BOTH born AND conceived after the death of one or both of the child's genetic parents
1. ISSUE: whether posthumously conceived children have any inheritance rights to their genetic parents' estate
1. CA RULE: [CPC 249.5]
2. For purposes of determining inheritance rights, a posthumously conceived child shall be deemed to have been born in the lifetime of decedent IF the child or his representative prove by clear and convincing evidence that:
0. The decedent specified in writing that his/her genetic material shall be used for the posthumous conception AND
0. The writing is signed and dated
0. The writing can be revoked or amended ONLY by a writing, that is signed and dated
0. A person is designated by the decedent to control the use of the genetic material
0. The person designated to control the use of genetic material gave written notice, within 4 months of the issuance of the decedent's death certificate, to the person who has control of the disposition of the decedent's property that the decedent's genetic material was available for posthumous conception
0. The child was conceived and in utero using the decedent's genetic material within 2 years of the issuance of the decedent's death certificate
0. Does NOT apply to a cloned child
2. BUT UNCLEAR:
1. Whether statute applies to nonprobate property 
1. Whether applies to testate or intestate property
1. Whether statute allows posthumously conceived children to inherit THROUGH father or just FROM father
1. Statute has not been interpreted
1. BUT b/c strong interest in protecting the interests of children, should read the statute loosely
1. APPLICATION:
3. Woodward v. Comm'r of SSA
0. Issue: Whether posthumously conceived genetic children have inheritance rights
0. Facts:  H died, leaving sperm.  W then used his sperm and had two children after H's death.  W then filed for SS "mother" and "child" benefits for herself and her posthumously conceived children.  SSA challenges her benefits.
0. Holding: ct held that it would give inheritance rights to posthumously conceived children if they can tell from the facts that it was the intent of the parent to have the children and support the children
0. RULE: Posthumously conceived children can inherit from decedent IF:
3. A genetic relationship between the decedent and the child is established AND
3. It is established that the decedent affirmatively consented to posthumous conception and to the support of any resulting child
3. BUT time limitations may preclude commencing a claim for succession rights on behalf of a posthumously conceived child (MUST timely establish paternity and must give notice to all interested parties)
3. In re Martin B
1. Issue: whether posthumously conceived children could inherit trust property; whether they are considered "issue"
1. Facts: Grantor established trust for the benefit of his issue/descendants.  Grantor's son died with no children, but son left sperm and authorized wife to use it.  W used sperm and gave birth to two sons.
1. Holding: ct held that the children could inherit trust property
1. Reasoning:
3. Ct found that the intent of the grantor was to benefit the bloodline
3. Grantor could have limited his will/trust (since the children before the grantor died)
3. Therefore, ct found that where the will is silent, the children can inherit
1. RULE:
4. Where the instrument is silent, children born of the new technology w/ the consent of their parent are entitled to the same inheritance rights as those of a natural child
1. Advancements
8. ISSUE: whether inter vivos gifts a decedent makes to an heir should count against the decedent's probate estate
0. ONLY applies in intestacy
0. If decedent dies testate, then use similar doctrine of satisfaction (BUT opposite result)
8. CL RULE: If parent makes an inter vivos gift to a child, then rebuttable presumption that the gift is an advancement that counts against the child's intestate share of the parent's estate
1. Hotchpot - 
0. All inter vivos gifts made by decedent are added back to the probate estate.  
0. Then divide hotchpot equally among the decedent's heirs
0. Each advancement received by a child is credited against their share of the hotchpot
0. Child gets only their share of the hotchpot minus any advancement
3. NOTE: b/c no obligation to add anything to pot, one child can benefit over others
1. Rationale - 
1. Include gifts made inter vivos to treat all children equally
8. Modern Trend/CA RULE: Inter vivos gifts do not constitute and advancement UNLESS a writing indicates that the donor intended the gift to constitute an advancement [CPC 6409]
2. Two methods to meet writing requirement:
0. Writing by the donor MUST be executed contemporaneously w/ gift [6409(a)(1)]
0. Writing by the donee MAY be executed on or after receipt of the gift [6409(a)(2)]
2. NOTE: type of writing not specified - no requirement to be signed and dated
2. Value of property advanced
2. Property is valued at the time the donee came into possession of the property OR as of the time of death of the decedent, whichever is first [6409(b)]
2. BUT if the value of the property is advanced in the writing specified in 6409(a), then that value is conclusive in the division and distribution of the estate [6409(c)]
2. Recipient predeceases decedent - Advancement does NOT affect issue of recipient [6409(d)]
3. If the recipient of the property fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient's issue UNLESS the declaration or acknowledgement provide otherwise
3. Don't make children pay for advance given to parent
8. APPLICATION:
3. HYPO1: Parents have 2 kids.  A goes to state college - 40k for 4 yrs.  B goes to private school - 140k for 4 yrs.  Parents assist each by advancing funds to pay for college.  Parents die leaving no will w/ estate of 200k.  How should estate be divided?
0. Under CL: 
0. Hotchpot = 200 + 140 + 40 = 380k
0. Divide equally: 380/2 = 190 (A and B each get 190)
0. A share: 190 - 40 = 150 
0. B share: 190 -140 = 50 
0. Under CA:
1. If no writing, then divide equally: 200/2 = 100 (A and B each get 100)
3. HYPO2: Same facts as in HYPO1, but assume parents die w/ estate of 50k instead
1. Under CL:
0. Hotchpot = 50 + 140 + 40 = 230
0. Divide equally: 230/2 = 115 (A and B each get 115)
0. A share: 115 - 40 = 75
0. B share: 115 - 140 = -25
0. B has no obligation to put anything back into the pot, so B has net gain b/c he took more than his share, and A takes whatever is left
1. Guardianship and Conservatorship
9. ISSUE: Minors lack legal capacity to hold property, so methods to represent the interests of minor
9. Guardianship (DEFAULT, if don't provide otherwise)
1. Guardian guards and preserves the property until the minor reaches the age of majority
1. Guardians have limited powers over the property and must get probate court approval for anything
1. Guardians must account regularly to the probate court to make sure that assets are being properly maintained - BUT costly, cumbersome
1. Terminates when child reaches age of MAJ
9. Conservatorship (Modern trend to use conservatorship)
2. Conservators hold assets and protect them for the benefit of the conservatee
2. Slightly more powers than guardian
2. Costly and cumbersome, still requires court supervision
2. Terminates when child reaches age of MAJ
9. Custodianship
3. Governed by the Uniform Transfers to Minors Act
3. Custodian has power to use assets for the benefit of the minor
3. Gives more power to use assets for minor
3. Limited to no accounting required
3. BUT terminates when child reaches the age of majority
9. Trust (Preferred method)
4. Gives unlimited flexibility in structure, powers to be used
4. ONLY method that lasts beyond when the child reaches the age of majority
4. Most expensive to set up, but cheapest to use
 
1. Bars to Succession
2. Homicide
0. CA RULES:
0. CPC 250 Slayer Statute
0. Applies when:
0. Person feloniously AND intentionally kills the decedent
0. What does it do if it applies?
1. Person will NOT entitled to the following:
0. Any probate or nonprobate property
0. Any of the decedent's quasi-CP
1. Property will pass as if the killer had predeceased the decedent (bypasses slayer, so they don't benefit)
1. Anti-Lapse Statute [CPC 21110] will NOT apply [CPC 250[b)(1)]
2. IF there is a will, then devises to the slayer will lapse (obliterates the slayer's bloodline through the slayer)
· BUT in intestacy, slayer's children will still take
2. Anti-lapse does NOT apply when there is specific language that provides for alternate takers
· SO gifts to the slayer's children, NOT THROUGH the slayer, are OK
2. Lapse vs. Anti-Lapse
· ONLY applies if there is a will or trust
· Lapse - when a designated beneficiary predeceases the grantor, the gift to that beneficiary lapses, so that beneficiary does not take
· Anti-Lapse - IF (1) lapse, (2) close relationship btwn taker and testator, and (3) person who died left issue behind THEN devisee's gift goes to the devisee's issue
0. CPC 251 Joint tenancy
1. IF joint tenant feloniously and intentionally kills another joint tenant, THEN the joint tenancy will sever, and will become a tenancy in common.
0. Prevents the decedent's portion of the property from going to the slayer
0. CPC 254 Burden of proof
2. Final judgment of conviction of felonious or intentional killing is conclusive
2. In the absence of a final judgment of conviction, the court may determine by preponderance of the evidence whether the killing was felonious and intentional
1. Lower burden of proof in civil context than in criminal context (beyond a reasonable doubt)
2. Burden of proof is on the party seeking to establish that the killing was felonious and intentional
0. APPLICATION:
1. In re Estate of Mahoney
0. Issue: Whether a person may inherit from a decedent when that person caused the death of the decedent
0. Facts: W was convicted for manslaughter for killing her husband.  H died intestate.  W asks probate court for share of H's estate.  Probate court found that the estate of the decedent would go to the parents of the decedent.  Wife appeals the probate court's judgment.  Applicable state law provides that if a decedent is married and leaves no issue, the surviving spouse will be given the whole estate.  And ONLY IF there is no surviving spouse does the estate go to in equal shares to the father and mother.  State has no slayer statute.
0. Holding: ct adopted constructive trust to prevent W from profiting from her own wrongdoing
0. Reasoning:
3. Three possible approaches to slayer doctrine:
0. Give property to slayer
0. Under equity, wrongdoer does not get the property
0. Allow legal title to pass to the slayer, but make the slayer a constructive trustee
3. Ct uses a constructive trust to prevent W from inheriting from H.
0. RULE:
4. Constructive trust - judicial remedy designed to prevent unjust enrichment that would flow to the wrongdoer
0. Judge places a duty of trust on an individual so that the individual will hold the property for the real taker
1. Chinese System - looks at the conduct of heirs during life BUT extremely fact sensitive (high cost of administration)
1. Punishes bad behavior and rewards good behavior
2. Elder Abuse
1. CA RULE: Individual is treated as predeceased if shown by clear and convincing evidence to be liable for physical abuse of an elder or dependent adult [CPC 259]
2. Disclaimer
2. Disclaimer - expression of intent to decline acceptance of testamentary gift
0. For gift, there must be intent, delivery, and acceptance.
2. General RULE: treat disclaiming party as having predeceased the decedent, so NOTHING to inherit
2. CA RULE:
2. CPC 282:
0. Disclaiming donee is treated a having predeceased the decedent
0. Disclaimer relates back to the death of the decedent
2. Requirements for disclaimer [CPC 278 (NOT TESTED)]:
1. in writing
1. Signed by the disclaimant
1. Identify the decedent
1. Describe the interest being disclaimed
1. State that there is a disclaimer and the extent of it
2. EXCEPTIONS: 
3. Disclaiming heir NOT treated as predeceased for purposes of determining generation where estate is divided (first live taker) [CPC 282(b)(1)]
0. Prevents the misuse of disclaimers to achieve unfair advantage
0. HYPO: M dies intestate w/ two kids, A and B.  A has 9 children, and B is predeceased w/ 1 child.
1. M's estate is split 50/50 btwn A and B's kids
1. BUT if A disclaims, then his kids take 90% of estate and B's kids only take 10%
1. RULE prevents A from disclaiming to achieve unfair advantage
3. Disclaiming heir NOT treated as predeceased for purposes of calculating advancements against disclaiming heirs share [CPC 282(b)(2)]
1. HYPO: M dies intestate w/ two kids, A and B.  A is given private school tuition and B is given public school tuition.
0. Under CL hotchpot advancement, B will get money from the estate BUT A will NOT get anything b/c received more than his share inter vivos (see hypo in advancement above)
0. BUT if A predeceases M (or A disclaims), then don't penalize A's children, so split estate 50-50 btwn B and A's children
0. RULE prevents A from disclaiming for purposes of advancement
2. Benefits of Disclaiming
4. Redistribute Property
4. Avoid gift tax consequences
4. Avoid creditors
2. EXCEPTION: federal gov't as SUPER-creditor
0. Courts are reluctant to allow disclaimers against claims of gov't benefits (Troy v. Hart - disclaimed inheritance still considered for Medicaid eligibility)
0. Disclaimer valid against federal tax lien
1. Drye v. US
· Issue: whether person can disclaim property but then place property in trust to avoid tax liens
· Facts: Mother died intestate.  Son was sole heir, but he had tax liens against him, so he attempted to disclaim the property.  Son's daughter then takes the property and places the property in a trust whose beneficiaries are the son's daughter and the son.
· Holding: ct held that son did not successfully disclaim the property b/c he still had an interest in the estate.  Therefore, he could not avoid the tax lien that was impose on the property
· RULE:
. If taker properly disclaims property, then creditors cannot reach it
. BUT if the taker has a property interest, such as in trust, then the creditors can reach it
. Federal gov't and IRS are supercreditors and have more rights than other creditors
 
 
 
 
 
 
1. Mental Capacity
0. METHOD:
0. Is/was T competent?
0. Any defects to mental competency?
1. Insane delusion
1. Undue influence
1. Fraud
1. Duress
1. Tortious interference with expectancy
0. Remedies
2. Strike affected portions
2. Strike entire will IF entire will is affected OR if affected portions cannot be stricken w/o invalidating the whole will
2. Constructive trust
0. RULES:
1. Competency to make a will:
0. Testator must be and adult (18yo or older) AND 
0. be capable of knowing and understanding in a general way:
1. The nature and extent of his or her property
1. The natural objects of his or her bounty
1. The disposition that he or she is making of that property and
1. Must be capable of relating these elements to one another and forming an orderly desire regarding the disposition of property
1. Just need capability NOT actual knowledge
1. Capability = ability to know and understand
1. RARE that a person will be found NOT competent
1. Testamentary capacity is lower that the capacity required to make a K
2. POLICY: 
0. Don't want ppl to become a drain on society (use public welfare funds), so want ppl to be able to dispose of property when die - less important to protect dead person from economic loss and impoverishment
1. BUT capacity to marry is lower than testamentary capacity
3. POLICY: Don't want to interfere with fundamental personal decision
0. CA RULES:
2. CPC 6100 Person who may make will: 
0. MUST be an individual 18 yo of age AND
0. MUST be of sound mind
0. Conservator MAY make a will if by court order [CPC 6100(b)]
2. CPC 6100.5 Persons an mentally competent to make a will; specified circumstances
0. APPLICATION:
3. Evidentiary burdens
0. MAJ rule (see below - Washburn)
0. MIN rule (see below - Wilson)
3. MIN rule - Start with rebuttable presumption that T who wrote the will had the requisite mental capacity.  If rebutted, then proponent of will must prove by a preponderance of the evidence that T had capacity
1. In re Estate of Washburn
0. Issue: whether T lacked the requisite testamentary capacity to execute a will
0. Facts: T executed three wills.  W1 was executed in 1986 and gave most of her estate to her sister.  W2 was executed in 1992 and gave bequests to her nurse (respondent) and the residue to her sister and niece.  W3 was executed three weeks after W2 and gave most of her estate to her nurse.  W3 offered by probate and niece challenges will on grounds that T lacked testamentary capacity b/c T suffered from Alzheimer's.
0. Holding: ct held that T lacked testamentary capacity
0. Reasoning:
3. Ct found that niece rebutted the presumption that T had capacity
0. Medical testimony showed that T suffered from Alzheimers at the time she made her will in 1992
0. During a funeral in 1992, T did not recognize niece or other people
3. Burden shifted to respondent nurse to show that T had capacity at the time the will was made
1. Respondent nurse failed to sustain her burden by showing that capacity was present
0. RULE:
4. T is presumed to have capacity unless evidence is shown to rebut that presumption.  If challenger meets burden to rebut presumption of capacity, then proponent of will must prove capacity by a preponderance of the evidence
4. To be able to challenge a will, must show that if challenge succeeds then will benefit financially from the challenge
3. MAJ rule - Once proponent of will shows prima facie evidence of due execution, the party contesting the will on grounds of lack of capacity has the burden of persuasion 
2. Wilson v. Lane
0. Issue: Whether T lacked testamentary capacity to execute her will
0. Facts: T died and left a will that distributed T's property equally to 17 beneficiaries, 16  were blood-relatives and the 17th was T's caregiver.  Family claimed that the will was not valid b/c the T lacked capacity.  T had a phobia of water and called the fire department once about a non-existent fire.
0. Holding: ct held that T did not lack testamentary capacity
0. Reasoning:
3. Ct found that the evidence showed that T was merely eccentric and did not lack testamentary capacity based on the evidence presented
0. Ct finds that the expert did not definitively state that T had Alzheimer's, nor did T's doctor
0. Ct finds that although a guardianship petition was filed shortly after T filed the will, it was only filed to help her stay in her own home and does not affect her testamentary capacity
0. Dissent:
4. Finds that, based on the totality of the evidence presented, the jury found that T lacked testamentary capacity and b/c the evidence supports the jury's finding, it should not be overturned
0. RULE:
5. Eccentric behavior is not enough to show lack of capacity
5. Proponent of the will must first show prima facie evidence of due execution.   Then the challengers of the will has the burden of persuasion to show that the T lacked capacity
5. Whether mental capacity is present is a facts and circumstances inquiry (subject to predilections of judges)
0. NOTES:
6. Rationalize Wilson and Washburn results
0. Facts are similar (possible undue influence w/r/t caregivers) but different results
0. Burden differs in the two cases
0. Question of capacity is a fact sensitive inquiry so predilections of the judge come into play.  Judges are concerned when "unnatural" disposition of estate occurs (ex. When bulk of estate ends up outside the family)
1. Insane Delusion
1. RULE:  To prove insane delusion:
· MUST show insane delusion AND
· MIN /CA - any factual basis
· MAJ /CL - Reasonable T could not have reached same conclusion
· MUST show causation
· Three standards:
· MIN - "Might affect..."
· (Under MAJ std) Materially affect ...
· MAJ/CA - "But for…"
· ... Insane delusion must cause testator to do what he did in disposing of property
· ONLY to the extent that the will has been impacted by the insane delusion, will the will be invalidated (can be invalidated in whole or in part)
· BUT re: issues of spirituality or faith that are not susceptible of proof, courts traditionally have NOT found insane delusion
1. APPLICATION:
1. Distinguish between mistake vs. insane delusion
0. Insane delusion - belief that  is not susceptible to correction by presenting the testator with evidence indicating the falsity of the belief
0. Need to show that no matter how hard one tries to change T's belief, the belief would not have changed
0. Mistake - can be corrected (unlike insane delusion)
1. Courts will not fix simple mistakes
1. Standard for insane delusion - jdx split
1. MAJ approach
0. RULE: Reasonable person could not have reached same conclusion
0. Delusion is insane even if there is some factual basis for it if a rational person could not have drawn the same conclusion reached by the testator
1. MIN approach (CA approach) - any factual basis approach
1. RULE: If there is any factual basis underlying the testator's delusion, then it is not insane delusion
1. Higher threshold - more protective of the testator's intent than the MAJ approach
1. In re Honigman
2. Issue: whether T's will is invalid due to insane delusion
2. Facts:  husband and wife had been married for 40 years but after he was diagnosed with prostate cancer, he almost immediately started complaining that his wife was cheating on him.  He started hearing people in the home and suspecting that his wife was having men over at her house.  She would ask when he would be home, she would pick up the phone, she would bring men in through the bedroom window, and he saw men come to the house when he was gone.  In making his will, he told his lawyer that he didn't want to leave anything to his wife above the statutory minimum spousal share.  He stated that he wanted to give most of his estate to his family and didn't want her to have more b/c she was independently wealthy.  Wife challenges the will claiming T suffered from due to insane delusion that she was unfaithful.
2. Holding: ct applied the reasonable person analysis and found that the T suffered from insane delusion
2. Reasoning:
3. Rational person analysis - whether a reasonable person in the T's position would reach the same conclusion.  
0. Here, a rational person would not have reached the same conclusion - married after 40 years, wife engaging in wild promiscuous sex
3. Any factual basis - whether any factual basis to support the T's belief
1. Here, T stated that he saw a man enter the house when T left who was the same person who sent wife an anniversary card addressed to her not their anniversary, the wife always answered the phone, and the wife asked when T would return home.  Therefore, there may have an argument for a factual basis for the delusion
2. RULE:
4. Reasonable person analysis - whether a reasonable person in the T's position would reach the same conclusion
4. Any factual basis - whether there is any factual basis to support T's belief
1. Subjective inquiry
2. Look to the capacity of the testator himself - NOT third party (unlike in fraud or undue influence) - to determine whether the delusion was insane and whether T adhered to the belief despite evidence to the contrary
2. Trier of fact determines whether there was an insane delusion
2. Insane delusion is a subjective inquiry that is based on the predilections of courts and juries and social constrictions on what is "normal"
2. In re: Strittmater
0. Issue: whether T's will should be invalidated due to insane delusions
0. Facts: T never married and lived with her parents until their death.  She was devoted to her parents, but shortly after their death she began to hate men and started espousing feminist ideas.  T destroyed a clock and killed a pet kitten.  But T had normal dealings throughout this time with her lawyer.  T was a member of the National Women's Party and she left all her estate to the party in her will.  T's family challenged the will on grounds of insane delusion.
0. Holding: ct held that T suffered from insane delusion and invalidated T's will
0. Reasoning:
3. Ct found that T suffered from insane delusion b/c:
0. T hated men and all things male - thought all men were evil and should be killed at birth
0. BUT underlying tone - maybe her parents were not nice and she may have been abused by her father and her mother didn't protect her
0. BUT T was not close to the rest of her family and she worked with the National Women's Party for over 11 years
3. Ct does not discuss which standard for insane delusion it applies - 
1. But court finds that a reasonable T would not have reached the same conclusion (why the T hates men so much)
1. Any factual basis - T did have a strong belief in the party and volunteered for them, so there could be some factual basis
0. RULE:
4. When "unnatural" disposition to those whom one would not expect, courts may view that as evidence that there is something wrong with T (ex. Operating under an insane delusion)
4. Subjective nature of inquiry - courts and juries impose their sense of equity in asses
1. Causation requirement
3. Three approaches:
0. "Might have" - MIN/CL (Honigman)
0. "Materially affect" (Breeden)
1. Falls under the MAJ approach - softer std than but-for
0. "But-for" - MAJ/CA approach
2. But-for the insane delusion, T would not have done what he did
2. More protective of T's intent
3. ONLY to the extent that the will has been impacted by the insane delusion, will the will be invalidated
1. If NO causation, then will will not be invalidated
0. Breeden - court found insane delusion, but no causation 
3. Determination of causation is a fact-sensitive inquiry
3. Breeden v. Stone
3. Issue: Whether T's will is a valid holographic will
3. Facts: T was involved in a hit and run accident that killed the passenger of the other car.  Two days later, T locked himself in his home and wrote a holographic will that left all of his estate to a drug dealer, not his family.  T then shot his dog and committed suicide. For several years before his death, T abused drugs and alcohol and T's moods were mercurial and T was paranoid  - worried about threats from the gov't (even though one of his friends was a gov't informer).  Drug dealer sought to probate will and T's family challenges the will on grounds of lack of testamentary capacity.
3. Holding: ct held that the will was valid b/c although T suffered from insane delusion, causation requirement not met
3. Reasoning:
3. Ct finds that T had mental capacity despite his use of alcohol and drugs because he knew how to devise his property and he was in command of his motor skills when he wrote his will
3. Ct finds that T suffered from insane delusion at the time he executed his will 
1. Family brings evidence that shows T thought that he was being followed and thought that there was a conspiracy against him
1. Rational person analysis - a rational person would not think that the gov't and friends and family are all out to get him
1. Any factual basis - no factual basis (even though later found that one of T's friends was an FBI informant)
3. BUT finds that the insane delusions did not materially affect the disposition of his property (NO causation)
2. Ct uses materially affect standard and finds that his insane delusions did not materially affect or influence T's disposition of property
2. Ct finds evidence that T was not close to his family, he told friends that he didn't want to leave anything to his family, and prior versions of his will left out his family
3. RULE:
4. T can have testamentary capacity even though under the influence of drugs and alcohol
4. For will to be valid, T must have mental capacity AND be free from insane delusions that materially affect the will
4. Causation requirement MUST be met
2. For a will to be invalidated due to insane delusion, the insane delusion MUST materially affect the disposition in the will
4. Three standards of causation:
3. Might affect
3. Materially affect
3. But-for
4. ONLY the portion of the will that is affected by the delusion will be invalidated
3. HYPO: Strittmater case - assuming T had an insane delusion, causation requirement met?
4. Might affect std - YES, causation met
0. T's insane delusion that men were evil caused her to give all her money to the National Women's Party
0. Easy standard to meet/low threshold
4. But-for std - NO, causation not met
1. But-for the insane delusion would she still have given all her money to the National Women's Party?  Yes, she would have still given her money to them b/c they were her friends and she believed in the organization
3. HYPO: Honigman case - assume that T had an insane delusion, causation requirement met?
5. Might affect std - YES, causation met
0. T's insane delusion might have caused T to give his money to his money instead of his wife
5. But-for std - NO, causation not met
1. But-for insane delusion, T might still have given everything to his family b/c his wife had money and his family didn't
1. Distinguish insane delusion vs. spirituality/faith
4. HYPO: T goes to Scotland on vacation and sees the Lochness monster in the lake.  T then devotes the rest of his life looking for lochness monster.  In T's will, he leaves the bulk of his estate to the society to preserve the lochness monster
0. Capacity? Yes
0. Insane delusion?
1. Rational person analysis - would a reasonable person have reached the same conclusion on the nature of the delusion?
0. Is it unreasonable to hold the belief?
1. Any factual basis - is there any factual basis for T's belief in Lochness monster?
1. Subjective inquiry - trier of fact determines whether or not there is sufficient factual basis
0. Causation?
2. Might affect - causation met 
0. T's insane delusion might have affected T's disposition of his estate to the Lochness Society
2. But-for - likely met
1. But-for T's insane delusion, would he have made that disposition? Hard to find any other reason why T did it
1. When "unnatural" disposition of estate, triers of fact are wary and more likely to find defect
1. Ex. Honigman - unnatural to leave estate to family  rather than wife
4. HYPO: T is driving home and he sees Father Loyola.  Because of this experience, T devotes his life to Father Loyola and leaves everything to Loyola in his will.
1. Insane delusion?
0. Reasonable person analysis - would a reasonable person reach the same conclusion?
0. Any factual basis 
1. Is faith or spirituality susceptible to proof?
1. Traditionally, courts are reluctant to use insane delusion on matters involving faith and spirituality (BUT evolving area)
1. Compare to ct's treatment of sects and cults
1. PPL don't want courts determining how reasonable a person's spiritual or personal beliefs are
1. To the extent belief is not susceptible to proof, then difficult to prove insane delusion
1. Undue Influence
2. METHOD:
0. Traditional undue influence applies?
0. Presumptive undue influence applies?
0. Irrebuttable presumption of undue influence (Interested drafter)?
2. RULE: 
1. Traditional Undue Influence
0. Traditional elements of undue influence (4):
0. Susceptibility of the T
0. Opportunity of influencer
0. Motive
0. Causation
3. **MOST important**
3. Did undue influence cause T to dispose of his property in a way that T would otherwise not have
3. Fact sensitive inquiry
0. Burden is on the challenger to prove undue influence (difficult to prove b/c lack of information - influencer has the most information)
1. CL Presumptive undue influence burden-shifting doctrine:
1. Presumption of undue influence arises if:
0. Confidential relationship btwn T and the influencer
0. The influencer receives the bulk of the T's estate
1. Different jdx define "bulk" differently
1. CL - bulk means more than half
0. The T's was of weakened intellect
1. If met, then presumption of undue influence and burden shifts to the influencer to rebut the presumption
1. Subset of traditional undue influence - if met, then causation under trad undue influence is met
1. Rationale:
3. Prevents the difficulties in proving causation b/c the influencer is the one with the most knowledge
1. CAN ALLEGE BOTH CL presumptive undue influence AND traditional undue influence (use presumptive doctrine first)
1. Undue influence - "substituted intent" - when one influences the T so that the will reflects someone else's intent, not the T's intent.  Mental or emotional coercion.
2. CA RULE:
2. Presumption of undue influence arises IF:
0. Confidential relationship btwn the T and the alleged influencer
0. Does not need to be fiduciary relash, just need to be able to identify it (ex. Caretaker, children, medical professional, etc.)
0. The alleged influencer is active in the procurement or execution of the will
1. MUST be active (involved) in the will
1. Broad time frame to find involvement (not limited to when the will was executed)
1. Ex. Influencer who recommended lawyer may be a sufficient trigger
0. The influencer unduly benefits under the will
2. Not necessarily the bulk - just needs to be more than otherwise would have gotten
0. Look at what influencer would have gotten under earlier wills or under intestacy
2. Look at whether influencer objectively OR subjectively benefitted (see Lipper notes)
2. If three elements are met, then causation is presumed.  Burden then shifts to the influencer to rebut and prove that there was no undue influence
2. CPC 21350 - Per se/Irrebutable presumption undue influence (Interested Drafter Statute - BUT not limited to drafter of will)
2. Automatically invalidates donative transfers to:
0. Drafter of the will
0. Relatives of the drafter of the will
0. Law firm of drafter of the will
0. Any person w/ fiduciary relationship to transferor
0. Caretaker or custodian of transferor
2. EXCEPTIONS:
1. CPC 21351(a) - Relatives
0. If transferor is related by blood or marriage to, is a cohabitant, or is the registered domestic partner of the transferee or the person who drafted the instrument
1. CPC 21351(b) - Certification of Independent Review
1. The instrument is reviewed by an independent atty who (1) counsels the client about the nature and consequences of the intended transfer, (2) attempts to determine if the intended consequence is the result of fraud, menace, duress, or undue influence, and (3) signs and delivers to the transferor an original certificate in the form shown w/ a copy delivered to the drafter
2. APPLICATION:
3. Proof of undue influence
0. Rarely direct evidence of undue influence, generally circumstantial evidence
3. Remedy (MAJ/CA):
1. If undue influence is met ONLY the portion of the will that was affected will be invalidated and the remainder of the will will be allowed to stand as long as the invalid portions of the will can be separated w/o destroying T's intent
1. BUT If will is too infected with undue influence, then stroke the will in its entirety and estate will pass through intestacy
3. Lipper v. Weslow
2. Issue:  whether there was undue influence
2. Facts:  T woman married many times.  She had one son, Julian, from a previous marriage and two other children from a later marriage, Frank and Irene.  J predeceases T, leaving three children.  T's will disinherits Julian's children and leaves everything to Frank and Irene.  T's will, which was written by son Frank, includes a clause that states why she disinherited Julian's children.  Under the new will, Frank would receive 1/2 rather than 1/3 of T's estate (benefits Frank) and there was evidence that Frank didn't like Julian.  Julian's kids challenge the will on grounds that Frank exerted undue influence on T to write them out of the will.
2. Holding: ct holds that there was no undue influence and upholds the validity of the will
2. Reasoning:
3. Ct finds no undue influence
0. Susceptibility
0. T lived alone and was old, therefore, more susceptible to undue influence
0. T prepared the will 22 days before she died -temporal proximity is suspicious - when will is executed in close proximity to date of death, T is considered more susceptible
0. Opportunity - Frank had the opportunity to exert undue influence - he wrote T's will, lived next door, had her key, spent a lot of time with her
0. Motive
2. There was friction btwn Frank and Julian - possible revenge or personal animosity
2. Frank would benefit from the will - gets more from T's estate under the will (F gets 1/2 rather than 1/3)
1. Causation
1. T wrote in her will the reasons why she wanted to disinherit J's children - shows that Frank did not unduly influence T
1. T told other three other disinterested ppl what she was doing with her will and why - what she said is consistent with the will
1. Ct finds that although the will was an "unnatural" disposition of T's estate b/c grandkids were cut out of T's estate, there was no undue influence
1. RULE:
2. For person to bring suit, MUST show that he will benefit economically from the challenge (either under an earlier will or through intestacy)
2. Burden of proof - challenger must carry the burden of proof to show that there is no defect
2. Causation is a factual inquiry - need to argue facts b/c no bright line rules
2. Undue influence can be cumulative (ex. Planting the seed)
1. NOTES:
3. Disincentives for heirs to bring suit and challenge will to get more:
1. Money will be tied up for years in the suit
1. Don't want to sully deceased's name or reputation
3. Natural instinct of parties in these suits is to settle
3. BUT creates strike suits (invitation to blackmail) by heirs b/c they have nothing to lose
3. b/c fact sensitive inquiry whether undue influence, vulnerable beneficiaries are encouraged to settle
3. Application of CA Presumptive Doctrine to case
4. Confidential relash - YES, mother-son and atty-client relashes
4. Active in procurement? YES, Frank wrote the will and was present when it was signed
4. Unduly benefit?
3. Objectively - Frank got more (1/2 instead of 1/3 of estate)
3. Subjectively - Frank was her son and he possibly did more to deserve the money (ex. Living near her and taking care of her), so maybe he didn't unduly benefit
1. Protections Against Undue Influence - to prevent will contests
2. Explanatory statement
0. Statement included in will that explains why T divided the estate in the manner that she did
0. BUT the statement may increase litigation:
2. If the statement portrays a family member poorly, the person may feel the need to contest the will to defend himself/challenge on principle
2. If the statement gives reasons for the T's actions, T must be sure that all statements are accurate and defensible.  Any statement that is inaccurate can be used to raise issues of incapacity and/or undue influence
2. If the statement libels a person, the statement can be the basis for a claim of testamentary libel (b/c will is public record)
. Recommendation: T should not write explanatory statement in will, but rather in a handwritten note or letter that will be given to family when will is probated (avoids the pitfalls of a testamentary disposition
· No-Contest Clauses
. Clause that provides that a beneficiary who contests the will shall take nothing, or a token amount, in lieu of what the beneficiary would have taken in the will - Treats beneficiary as having predeceased and leaving no issue
1. NOTE: to give no-contest clause teeth, need to give something to potential challengers
1. Policy:
2. Good b/c deters frivolous suits and protects T's intent
2. Bad b/c protects a wrongdoer's conduct
. Construction:
3.  No-contest clauses are generally upheld but are construed very narrowly and are not enforceable in certain situations.  
3. Action to construe will generally is not considered a will contest
1. Enforceability (ONLY applies when challenger LOSES will contest):
4. OLD CL RULES (DON'T NEED TO KNOW):
1. MAJ approach - No-contest clauses will not be enforced as long as there is probable cause to support he will contest (even if you lose)
1. MIN approach - No-contest is unenforceable if the claim is forgery, revocation, or misconduct as long as there is reasonable grounds for bringing allegation (even if you lose contest)
4. CA RULES:
2. General RULE: No contest clauses will not be enforced as long as probable cause to initiate suit
2. CPC 21310 Definitions
2. Direct contest - any contest that goes to the very nature of the will itself - execution, capacity, revocation, etc.
2. CPC 21311 Enforcement of No-contest clause
3. No-contest clauses will be enforced in three circumstances:
1. If bring a direct contest w/o probable cause
1. Probable cause - whether a reasonable person would believe, at the time of filing a contest, that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery
1. Suits re: ownership of property (claims that T did not own property at time of transfer) BUT will ONLY be enforced IF the no-contest clause expressly provides for that application
1. Creditor's claims or prosecution of an action based on it BUT will ONLY be enforced IF the no-contest clause expressly provides for that application
1. HYPO: In Lipper, assume that T gave money to grandchildren and there is a no-contest clause.  Grandkids still bring suit.  Will no-contest clause be enforced? (Apply CA law)
5. If grandkids show that they had probable cause for bringing suit, then the no-contest clause will not be enforced
1. Bequests to Attorneys
3. RULE: Presumption of undue influence arises when an attorney receives a legacy.  Presumption can be rebutted by clear and convincing evidence to the contrary
3. CA RULE:
1. CPC 21350 (see above)
3. APPLICATION:
2. Nature of atty-client relationship
0. Lawyers have fiduciary relationship with clients and owe duty of confidentiality
2. Unethical condcut
1. MRPC 1.8(c) - A lawyer shall not solicit any substantial gift from a client unless related to the client
1. The gift is void unless related by blood, marriage, or cohabitation
2. Policy (gifts to attys): 
2. Concern that lawyers are skilled in the art of persuasion and clients may not realize what is happening
2. When lawyers receive gifts, concern about intent
2. Ex. Leisure World case - Lawyer set up office near Leisure world (retirement community).  Lawyer would meet with ppl living in Leisure World and he acquired 7000 clients and prepared numerous wills and trusts that left him millions of dollars.  As a result, state enacted CPC 21350, which invalidates any donative transfer to a lawyer UNLESS lawyer is related by blood or marriage to T or T gets an independent review of the will from an independent lawyer
2. In re Will of Moses
4. Issue: whether there is undue influence such that T's will should be striken
4. Facts: T had been married three times and had no kids.  After her third marriage she began an intimate relash w/ her atty, Holland, who was 15 years younger than her.  Towards the end of her life, she was not in good health and was an alleged alcoholic.  Three years before her death, T made a will with the help of another atty that devised almost all of her property to Holland.  T dies and T's family challenges the will on grounds of undue influence and lack of capacity
4. Holding: Ct held that there was undue influence and the will was invalid
4. Reasoning:
3. Ct finds presumption of undue influence applies b/c Holland was T's atty (even though he didn't draft the will) - that Holland exerted undue influence on T
1. Susceptibility - she was old, cancer survivor, etc.
1. Opportunity - he was close to her
1. Motive - she was rich
1. In MS at this time, lawyers were treated as having a fiduciary relash - created a presumption of bad acts
3. Whether T's use of the independent advice and counsel of another atty is enough to overcome the presumption of undue influence
2. Ct finds that the atty only acted as a scrivener and did not give her any meaningful independent advice or counsel that would rebut the presumption of undue influence
1. Ct found that the atty used to draw up the will was not competent b/c he asked if she wanted to pretermit heirs (makes no sense - see below)
. Ct finds that this evidence did not overcome the presumption of undue influence
4. Dissent:
· There wasn't anymore that T could have done to devise her estate to Holland - finds that the majority was concerned with her lifestyle b/c "unnatural" disposition
· T was a good businesswoman who was estranged from her sister.  T did not get Holland's help in preparing or executing the will and she was competent to make a will.
4. RULE:
· Presumption of undue influence can be overcome by clear and convincing evidence
· Fact-sensitive inquiry - trier of fact can insert own subjective ideas about nontraditional relationships into inquiry (ex. Concern with non-traditional sexual relash)
4. NOTES:
· Pretermitted children - children born after the execution of a will.  Ct will presume that the T did not intend to exclude them and include them in the will.
· Under CA law:
. Presumption doctrine applies
. CPC 21350 irrebuttable doctrine is not limited to person who drafted will
2. BUT exception for person who cohabits w/ T - unclear whether T and Holland were cohabiting
2. Exception for independent review
1. Fraud
1. RULE:
0. T is deceived by deliberate misrepresentation that causes T to dispose of property in way that he would not have otherwise
0. Causation - the fraud MUST have an effect on the ultimate testamentary scheme
1. Legacy must be the fruit of the fraud
1. APPLICATION:
1. Two types of fraud:
0. Fraud in the inducement
0. When a person misrepresents a fact to the T for the purpose of inducing T to execute a will w/ certain provisions or to revoke a will or refrain from executing a will
0. HYPO: J has a will naming K as her beneficiary.  When J is in the hospital, Z tells her that K died.  J then gives everything to Z.  J dies, and her estate goes to Z, but Z is still alive.  
1. If Z knew that K was alive and deliberately misrepresented K's death, then fraud in the inducement
1. BUT if Z was mistaken that K died, then NOT fraud
0. Fraud in the execution
1. When a person misrepresents the nature of a document the T is signing.  Occurs when a person tricks another to sign a document that purports to be the signer's will, but the signer does not realize it, or when the T realizes that he is signing his will but the person misrepresents some of the will's contents
1. Ex. T signs something other than what he thinks it to be.
1. Remedies:
1. Provision affected by fraud is invalid
1. The remaining portion stands UNLESS the entire will is affected by the fraud or is separable from the rest of the will
1. If justice cannot be done by refusing probate, courts may impose a constructive trust on one or more of the beneficiaries to remedy any unjust enrichment
1. Puckett v. Krida
2. Facts: T was released after being hospitalized for Alzheimers.  T's two nurses convinced her that her relatives were wasting her money and wanted to put her in a nursing home.  The nurses lied to T about her niece and told her she was mismanaging her money.  T devised all her estate to the caregivers.  T's family challenged the will on grounds of fraud and undue influence.
2. Holding: ct held that there was fraud in the inducement and the ct applied a constructive trust on the caregivers and directed them to distribute T's estate to the proper takers under the will
2. Notes: 
2. There is a lot of overlap btwn fraud and undue influence
2. CA CPC 21350(a)(6) creates an irrebuttable presumption that caregivers can't inherit from clients (see undue influence supra)
1. Duress
2. RULE: Duress is when undue influence becomes overtly coercive (often physical)
0. Considered a sub-set of undue influence
2. APPLICATION:
1. Constructive trusts may be used as a remedy for duress
0. Latham v. Father Divine
0. Issue: whether or not a constructive trust should bee set up to prevent the beneficiary of a will from taking under the will
0. Facts: T left her whole estate to Father Divine, described as the leader of a religious cult.  T's family challenged the will on grounds of duress claiming that T attempted to change the rewrite the will to write Father Divine out but she died before she could sign it.  T's family alleges that T suddenly got sick and needed surgery - family alleges that Father Divine directed that she be killed so that she would not sign the new will.
0. Holding: ct held that if plaintiffs (family) could prove duress, then court will order a constructive trust to prevent Father Divine from taking
0. Reasoning:
3. Family wants ct to give effect to an unsigned will
3. Ct finds that the family stated a case for relief in equity and if proved, would entitle them to a constructive trust ordering Father Divine and the other beneficiaries to transfer the property to the family b/c striking the defective portions of the will would not be sufficient
0. RULE:
4. Constructive trust is a remedy in a duress case
4. Query whether it is better to just use capacity rather than look at specific defects
1. Tortious Interference with an Expectancy
3. RULE: When 3rd party intentionally commits tortious conduct in the testamentary process, those who would have taken but for the misconduct can sue the 3rd party for tortious interference w/ and expectancy
0. Elements:
0. MUST prove existence of an expectancy (EITHER through intestacy or a preexisting will)
0. Reasonable certainty that the expectancy would have been realized but for the interference
0. Intentional interference w/ the expectancy
0. Tortious conduct involved with the interference (ex. Fraud, duress, undue influence) directed at the T
0. Damages (what would have been entitled to get
3. APPLICATION:
1. Advantages:
0. Tort action NOT a will contest
0. Does NOT trigger no-contest clauses
0. Punitive Damages (more $$)
0. Longer statute of limitations
2. SOL does not start to run until party discovers or should have discovered the misconduct
1. Action may be brought outside of probate court, in civil court, in certain circumstances (and depending on the jdx)
1. Schilling v. Herrera
0. Issue: whether party can bring a suit for tortious interference w/ and expectancy
0. Facts: T wrote a will in 1996 that gave everything to her brother.  Starting in 1999, T became progressively ill and needed a caregiver.  Due to T's condition, T eventually moved into the home of a caregiver whom convinced T to change her will (w/o notifying T's brother) and give everything to the caregiver.  In March 2004, T died and caregiver files will in probate.  After the end of the probate period and T's estate has been distributed, the caregiver notifies T's brother than T died.  Brother alleged that he was the original beneficiary under the will and that the new will affected his expectancy.  Probate court bars brother's claim b/c he filed after the SOL
0. Holding: ct held that brother could bring suit for tortious interference
0. Reasoning:
3. Ct finds that action can be brought in civil court, outside of probate court b/c there is an exception that allows this if the tortious conduct precludes adequate relief in probate court
3. Tortious interference claim
1. Basis of his existing expectancy - brother was a beneficiary under earlier will and he is intestate heir
1. Tortious conduct - caregiver engaged in fraud in the inducement
0. RULE:
4. Tort action NOT a will contest
0. Tort measure of damages includes compensatory and punitive damages - more $$ under tort action
0. NOT a contest that triggers enforcement of no-contest clause
4. Action is subject to the tort statute of limitations - the clock doesn't start until the fraud has been discovered (backdoor way around probate SOLs)
4. Action can be brought outside of probate court, in civil court, if challenger is not able to get adequate relief in the probate court
 
1. Execution of Wills
0. Example of a Will with Testamentary Trust (p. 142-145)
0. Attested Wills
1. Executing a Valid Will
0. Two factors:
0. Statutory wills act requirements
0. Traditional:
0. Signature by the Testator
0. A writing
0. Attestation by witnesses
0. Groffman/CL approach (9):
1. Writing 
1. Signed
1. Foot or end
1. By T (or in T's presence at the direction of T)
1. Signature/acknowledged by T
1. In presence if 2 witnesses
1. Present at the same time
1. Witnesses shall subscribe
1. In presence of T
0. Level of judicial scrutiny
1. Strict compliance (MAJ/CL)
1. Substantial compliance
1. Harmless error (dispensing power)
0. Wills act requirements
1. Three primary requirements for a validly executed will:
0. Signature by the Testator
0. A writing
0. Attestation by witnesses
1. All jdx use some variation on these requirements (ex. What constitutes a valid writing, valid witnessing, how many witnesses required, etc.)
1. CL Wills act requires two performances:
2. T must sign OR acknowledge in front of BOTH witnesses who are present at the same time
2. Witnesses must sign the will at the same time in the presence of each other and in the presence of T
1. NOTE: the more requirements, the higher the burden to prove the will is valid
0. Four functions of the Wills Act requirements (Statute of Wills):
2. Ritualistic (or cautionary) function
0. Requiring some ceremony in preparing a will impresses the T with the significance of his statements and separates this signing from other casual events - emphasizes the seriousness of executing a will
0. If the ceremony is performed, courts will conclude that the T deliberately intended the statements to be operative
0. All three requirements meet the ritualistic function
2. Evidentiary function
1. The requirements of transfer emphasize the purpose of supplying satisfactory evidence to the court and provides evidence of the T's intent for the court by requiring a written instrument signed by the T in front of witnesses
2. Protective function
2. The requirements also have the prophylactic purpose of safeguarding the T, at the time of execution of the will, against undue influence and other forms of imposition
2. Channeling function
3. Suggested by Professor Langbein
3. The requirements lead to uniformity in organization, language, and content of wills, thus reducing the risks of error and increasing the chances that the will will survive challenge
2. NOTE: all four functions enhance the survivability of a will if it is challenged
0. Distinguish Attested will vs. Holographic will
3. Attested will - will that contains an attestation clause (clause signed by witnesses attesting that they were present at the signing of the will)
3. Holographic will - will that is entirely in the handwriting of the testator
0. Level of judicial scrutiny
4. Strict compliance (MAJ & CA)
0. Need 100% compliance
4. Substantial compliance (UPC)
1. Need clear and convincing evidence of T's intent AND
1. Substantial compliance with the statute's requirements
4. Harmless error (dispensing power)
2. Need clear and convincing evidence that the T intended the will to be his
2. ONLY 8 states use
1. CA RULES:
1. CPC 6110 Requirements of a valid will
0. Writing (does not need to be at the foot/end)
0. Signed
· By the T OR
· By some other person in the T's presence and by the T's direction OR
· Conservator ordered by court order to make a will
0. Attestation [6110(c)(1)]
· By at least two witnesses
· Present at the same time
· Witnessed EITHER the signing of the will  OR the acknowledgement of the signature OR of the will
· Must understand that the instrument they sign is T's will
· Must be signed during the T's lifetime (does not need to be signed in front of T)
1. IF attestation requirements (above) not met [6110(c)(2)] (harmless error rule)
1. Will is treated as executed in compliance with the requirements IF
1. Will establishes by clear and convincing evidence that, at the time the T signed the will, the T intended the will to constitute the T's will
1. APPLICATION:
CA case (first case involving harmless error)
. Facts: T wrote will in 1995, leaving the bulk of his estate to his GF.  In 2001, T broke up with GF.  In 2005, T revoked his 1995 will by writing: "to whom it may concern, I, steve stoker, revoke my 1995 will and his GF gets nothing, everything goes to his kids (both names were misspelled)."  He dictated this statement to his friend, who wrote it down.  T then reviewed it and signed it.  No witnesses signed, but there were two people in the room when the signature occurred.  T dies and GF argues that the 1995 will should be admitted to probate.
. Holding: ct held that the will was not a holographic will but the ct still admitted the will b/c there was harmless error under CPC 6110(c)(2), which only requires clear and convincing evidence that T intended the will to be his
. RULE: application of CA harmless error savings clause (added in 2009, as an experiment)
0. Strict Compliance - judicial scrutiny
5. RULE: CL approach requires strict compliance with the wills act formalities (MAJ approach) AND numerous wills act requirements
0. CA uses strict compliance with one exception
5. APPLICATION:
1. In re Groffman
0. Issue: whether the will was validly executed
0. Facts:  T brought his will to a friend's house so that his will could be witnessed by two of his friends.  The will was already signed and T took one friend to another room where he acknowledge d the will and had the friend sign as a witness, then T took the other friend separately to sign the will as a witness.  The will statute required that the signature must be made OR acknowledged by the T in the presence of two or more witnesses present at the same time.  T's wife challenged the will (if invalid, she gets his entire estate, but under the will she would have to share the estate).
0. Holding: No, the will was not validly executed b/c the wills act formalities were not strictly complied with
0. Reasoning:
. The court requires strict compliance with the wills act and finds that the will was not acknowledged by T in the presence of two witnesses present at the same time (b/c he acknowledged the will separately) 
. Despite the fact that the court found that the will expressed the T's intent, the court invalidates the will
· RULE: 
. Common law MAJ approach requires strict compliance with the formal requirements of the wills act to be admitted to probate as a validly executed will.  If formalities not strictly complied with, then will is not valid (even if the will expresses the T's intent)
. Requirements of English Wills Act (CL approach):
2. In writing
2. Signed
2. At the end/foot
2. By the T or some other person in the T's presence, at his direction
2. Signature made OR acknowledged by the T
2. In the presence of two or more witnesses
2. Present at the same time
2. Witnesses must attest and subscribe
2. In the presence of the T
1. Stevens v. Casdorph
· Issue: whether the will was validly executed
· Facts: T went to a bank to execute and have witnesses sign his will.  T signed the will in front of a bank employee.  The bank EE then took the will to two other bank employees (who did not actually see T sign the will) separately to sign the will as witnesses.  State wills act requires that the will be signed or acknowledged in the presence of at least two witnesses, present at the same time, and that both witnesses must subscribe the will in the presence of the T and of each other.  Miller's nieces challenged the will (b/c the will would give most of T's estate to his nephew) as not properly executed b/c the will was not signed or acknowledged before the two witnesses nor was the will signed by the witnesses in each other's presence.
· Holding: the court held that the will was invalid b/c it did not comply with the requirements of the wills act
· Reasoning:
. The trial court found the will to be valid using substantial compliance level of judicial scrutiny.
. The court applies strict compliance and finds that the execution of the will did not comply with the requirements of the state wills act or the exception in Wade
. Wade v. Wade
3. MAJ distinguishes this case
3. DISSENT finds that this case stands for the proposition that only substantial compliance is needed
· RULE:
. Strict compliance is used by the MAJ of states (30 years after Groffman)
. BUT there is push back against strict compliance (see dissent's argument for substantial compliance)
. Substantial compliance elements:
3. MUST show by clear and convincing evidence that the T intended the will to be his AND
3. MUST show substantial compliance with the statute's requirements
· Dissent: finds that the majority favors form over substance and wholly ignores the T's clear intent.  Does not like strict compliance, wants to use substantial compliance to determine the T's intent.  Finds that there was no undue influence, fraud, or coercion and finds that substantial compliance is enough to validate the will
1. Policy
· Strict compliance makes it more difficult for a will to pass scrutiny - gives less deference to the T's intent
· Problem with adopting substantial compliance is that it leads to a slippery slope towards harmless error standard
2. Concern that we have already trained ppl to use strict compliance, so when throw out rules, risk undoing hard work and allowing flood of litigation
2. Courts like clear rules like strict compliance
2. BUT problem when strict compliance standard seems unfair
0. The Meaning of "Presence" in will execution
6. Two approaches:
0. Line of sight test (trad CL approach)
0. Testator does not actually have to see the witnesses sign but must be able to see them were the testator to look
0. Exception for blind T: look at whether the T would have been able to see the witnesses sign from where the T was standing or sitting if the T had the power of sight
0. Ex. When prof writes on the board and blocks the board, then the line of sight test is not met; when use blotting paper, it is impossible for the witness to see the will, therefore, line of sight test is not met
0. Conscious presence test
1. The witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events comprehends that the witness is in the act of signing
1. Use of conscious presence test broadens the time line - makes it easier for will to be validated
1. Ex. When prof signs his name on the board, there is a general comprehension that he signed the will b/c the board was not signed before he moved but was signed after he moved
6. CA approach [CPC 6110]
1. RULE: (see above)
1. CA has savings clause for attestation defects IF there is clear and convincing evidence of the T's intent (CA legislature's experiment with harmless error approach)
6. HYPO: T is in the process of executing his will when T dies right before he is able to sign the will.  The witnesses then sign T's signature and sign the will as witnesses. Valid will?
2. CA - invalid b/c witnesses need to sign in the lifetime of T to be valid
2. CL - problem with presence - dead man does not have presence, so the witnesses did not sign in the presence of T
6. PROBLEMS: (p. 234)
3. Problem (a) - Witnesses signed T's will in T's dining room while T was in her bedroom.  T knew that the witnesses were signing and could have walked into the dining room to see them sign
0. Line of sight test met? NO
0. Conscious presence test met? Yes, b/c T knew that the will was being signed by the witnesses (test opens up the temporal window)
3. Problem (b) - T's atty takes T's will to T's home where T signs the will and the atty attests as a witness.  The atty returns to office with the will and has secretary call T on the phone.  By telephone, T requests the secretary to witness his will and the secretary signs as an attesting witness.  Can the will be probated?
1. Line of sight test is NOT met
1. Conscious presence test is also NOT met - telephonic presence is generally not accepted by courts
1. Suppose instead that T requests the secretary to witness and the secretary does so with T watching via computer webcam.  Can the will be probated?
. Electronic presence is generally not accepted by courts; courts want physical presence (problem with hacking, etc.)
3. Problem (c) - suppose that the president of a bank draws a will for a depositor.  The depositor, who is seriously ill, drives to the bank's drive in teller window and parks.  The president takes the will to the depositor's car where the depositor signs the will propped on his steering wheel.  The bank teller, seated at a teller window watches the depositor sign.  The president signs as a witness in the car and then takes the will over to the teller, who signs as a witness.  The president then shows the depositor the signed will.  Did the teller sign in the presence of the T?
· Conscious presence test NOT met b/c the T could not see the pen and will on the teller's desk as the teller signed; teller also could not tell whether T signed the will
0. The Meaning of "Signature" in will execution
7. General RULE: whatever person intends to be signature is that person's signature
0. Rationale: signature requirement provides evidence of finality and evidence of genuineness
7. Signature by mark, with assistance, or by another
1. CA RULE: when signature by mark, must have substantial compliance with statutory requirements of CA civil code 17
· CA Civ Code 17: mark must be made in front of a witness who then has to write the name of the T, write the witnesses name and sign
1. APPLICATION:
· McCabe (CA case) - T was in the hospital and ill when he signed his will with an "X" b/c his hands were too shaky to write his name.  The witness wrote his own name and signed the will (but did not write the T's name), so technical requirements not met.  The court admitted the will to probate b/c there was enough evidence that it was the intention of T for the mark to be his signature.  Same result if signed "Jim" (nickname).
1. Distinguish between involuntary cessation vs. voluntary cessation under CL strict compliance:
· If voluntary cessation, then VALID b/c T intended mark to be signature
· If involuntary cessation, then NOT VALID b/c T did not intend to stop there (did not intend for mark to be signature)
7. Computer printed signature
2. RULE: computer printed signature OK (b/c symbol intended to be T's signature)
· Taylor v. Holt - T wrote will on computer and, in the presence of two witnesses, typed his signature in cursive font and then printed the document.  The two witnesses then signed the printed will.  State had broad statute that allowed the use of mechanical signatures when there were two witnesses present
2. CA RULE: CA does not allow mechanical signatures (concern w/ fraud when use a rubber stamp or other mechanical signature)
7. Order of signing
3. CL RULE: T must sign or acknowledge the will before the witnesses attest (in the presence of T)
· In re Colling - 
1. Facts: T in hospital wants to revise his will.  T starts to write his signature in the presence of two witnesses, his patient roommate and a nurse.  Before T finishes signing his name, the nurse has to leave the room for an emergency.  When nurse returns, T has finished signing his name and the roommate has signed as a witness.  The nurse then signs as a witness
1. Holding: Ct held that the will could not be probated b/c defect w/ execution 
1. Reasoning: 
3. When T signed the document, there was only one witness to the signing (b/c the nurse left the room)
3. When T acknowledged the signature to the nurse, only one witness attested to the will at that time (b/c T must sign OR acknowledge signature before EITHER witnesses attest and first witness already signed)
3. Ct applied CL strict compliance and held that the will could not be probated for the two defects
3. CL strict compliance distinguishes between involuntary cessation and voluntary cessation - when involuntary cessation, signature is not valid b/c T did not intend to stop there (therefore, partial signing of the will in the nurse's presence was not enough)
3. Modern approach: If all the witnesses sign as part of a single, continuous transaction, the exact order of signing is not critical (order does not matter)
7. Subscription and addition after signature
4. Subscription - when T must sign at the foot or end of the will (to prevent addition of additional pages and manipulation of the will)
4. Codicil -handwritten addition to the will that is added after T signs the will
1. IF added AFTER T signed the will, then the line is ineffective as a subsequently added codicil
1. IF added BEFORE T signed the will, then OK (BUT difficult to show that the line was added before the document was signed)
4. CL RULE: anything added below the signature will invalidate the entire document OR the extra line will be ineffective
4. CA RULE: no requirement for subscription; just need to know when the execution of the signature occurred, NOT where it is.  Anything on the will BEFORE signature is valid.  Anything added AFTER is NOT valid (does not invalidate the entire will, just the line only).
3. Burden on the person seeking to admit will to prove that the stuff added to the document was there when the document was executed
7. Delayed attestation
5. CL RULE: Doctrine of delayed attestation - as long as the witness's memory of the events are still vivid and recollection is clear, then witness may sign (can be up to 7-8 years and after death)
0. Opens up time window to preserve the validity of the will
0. Ex. UPC - within reasonable time; NY - within 30 days
5. CA RULE: witnesses MUST sign during the T's lifetime [CPC 6110(c)] 
1. BUT also curative harmless error doctrine for defective attestation [CPC 6110(c)(2)]
0. The Meaning of "Writing" and Video or Electronic Wills
8. Video Wills
0. HYPO: T videorecords his spoken will and leaves the DVD in a sealed envelope to be played only in the event of his death.
0. Potential problems:
0. Don't know whether there is fraud or duress behind the camera
0. Don't know whether there had been editing - words/intent/meaning could be changed
0. Don't want to use non-traditional formats b/c interferes w/ ritualistic function of wills - non-traditional formats may be considered not serious or special
0. CA RULE: CA does not currently recognize video wills as a valid "writing"
8. Electronic Wills
1. CA RULE: CA does not allow use of electronic wills
1. Rioux case - T left will on a computer disk and wrote in her diary that she had written her will on a computer.  The computer disk had the same date stamp as that in her diary.  Ct allowed probate of the electronic will under a substantial compliance statute  - time stamp showed intent.
0. Interested Witnesses
9. ISSUE: what happens when witness to will is also a beneficiary to the will - interested witness problem
9. RULE: Ways to deal with the interested witness problem:
1. Invalidate entire will (CL approach)
1. Invalidate ONLY gift (CL Modern Approach)
1. Purge, but ONLY purge the excess that the interested witness would get under the will (MAJ)
1. CA approach [CPC 6112 (see below)]
1. UPC approach - drop the category of interested witnesses, just look at other concepts of undue influence, fraud, etc.
9. CA RULE:
2. CPC 6112 - Interested witness
0. Any person competent to be a witness may be a witness to a will
0. Will is not invalid when signed by an interested witness AS LONG AS there are at least two other disinterested witnesses [6112(b)]
1. IF NO two disinterested witnesses, THEN a will that makes a devise to an interested witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence.  BUT presumption DOES NOT APPLY when witness is a person to whom the devise is made solely in a fiduciary capacity [6112(c)]
0. If witness fails to rebut presumption created in 6112(c), then only the excess bequest is purged [6112(d)]
1. NOTE: if witness does not take in earlier will or through intestacy, then entire gift is purged
0. If witness rebuts presumption, then interested witness may take the bequest
9. RATIONALE: conflict of interest - interested witness statutes ensure the integrity of the process by removing the possibility that witnesses who receive dispositions under the will might give false testimony to protect their legacies (Estate of Morea)
9. APPLICATION:
4. Modern Approach: invalidate gift when interested witness problem
0. Estate of Morea
0. Issue: whether the bequest to decedent's friend (George) is void when the decedent's friend was also a witness to the will
0. Facts: T prepares will and has three attesting witnesses.  Two of the witnesses, George and T's son, were beneficiaries under the will.  The third witness received nothing under the will.  State wills act requires that dispositions to attesting witnesses under the will are void unless there are at least two other attesting witnesses to the will who receive no beneficial disposition.  Purpose of the statute is to ensure that all attesting witnesses are competent and prevents them from falsely testifying to protect their own legacies
0. Holding: ct held that the bequest was not void
0. Reasoning:
3. Ct does not apply a strict interpretation of the statute - just looks at whether the witnesses receive any excess benefit under the will
3. Ct found that T's son does not forfeit his legacy under the will because he received less under the will than he would intestate, therefore, he did not receive a beneficial disposition under the will.
3. Therefore, there were two other attesting witnesses who received no beneficial disposition under the will so the disposition to George was not void (despite being an interested witness)
0. RULE:
4. Rationale for interested witness statutes
4. Bequests to interested witnesses may be voided under the modern approach
4. Court approach to statutory interpretation - not strict interpretation - just looks to see whether there was any excess benefit
4. Purging statutes - ONLY to the extent that witness gets more than he otherwise would get (under intestacy), then ONLY purge the excess benefit received under the will
1. Purging statutes only apply to a witness who is necessary for the will's validity.  If the will is witnessed by a sufficient number of disinterested witnesses, the witness is considered supernumerary and is entitled to take his full bequest
4. Policy:
2. When ppl sign wills, they likely have close friends and family there, so statutes cut against ppl's natural instinct to have close friends and family near them (otherwise risk invalidating the will)
0. Curing Defects in the Execution of Attested Wills
10. Excusing Execution Defects by Ad Hoc Exception
0. In re Pavlinko's Estate
0. Issue: whether switched will is valid
0. Facts: Vasil Pavlinko and his wife, Hellen, had wills drawn up that would leave their property to each other.  Each will had similar provisions.  H signed the will that was prepared for V and V signed the will that was prepared for H.  H died first but the will was never probated.  When V dies, will that was probated was signed by V, but recited that it was the will of H Pavlinko.
0. Holding: ct held that the will was not valid b/c the will did not purport to be V's will
0. Reasoning:
3. Residuary legatee asked the court to probate the signed will and to reform the document (to change Hellen's name to Vasil's name)
3. Ct applies strict compliance with the statute and does not apply misdescription doctrine.  
3. Ct finds that the will that was submitted did not purport to be Vasil's will, and though it was signed by Vasil, the court finds that the will is null and void b/c statutory provisions were not met.
0. Dissent: looks at the intent of the T and finds that both wills intended that the residue of the property go to H's brother.  Despite execution defects, would probate the will as V's will.
0. RULE: 
5. Courts generally will not correct mistakes made by testators but may apply misdescription doctrine
5. Courts that apply strict compliance may not apply misdescription doctrine
0. Misdescription Doctrine (scrivener's error)
1. When mistakes made in will (ex. Wrong address written in will), the court will fix this problem by striking out the portions that are in error and see if there is still enough to determine the T's intent
1. Ex. Bequest to give house to friend but address of home erroneously written on will.  If court can still determine property in question after striking out erroneous portion, bequest can be effectuated
0. In re Snide
2. Issue: whether the switched will is valid
2. Facts: Switched will case.  Wife signed husband's will and husband signed wife's will by mistake.  Husband dies, leaving wife and three children.  H's will would leave entire estate to wife.  Guardian of minor child challenges the validity of the will b/c the minor child will only get a share of the estate under intestacy.  Guardian's goal is to do what is in the best interests of the child.  Guardian argues that the will lacks testamentary intent b/c H never intended to execute the document he actually signed.
2. Holding: ct holds that the will is valid
2. Reasoning:
3. Ct does not apply strict compliance and instead applies substantial compliance
3. Clear and convincing evidence of intent met and substantial compliance with statute
1. Both wills had identical provisions
1. Both wills were signed in the same room, at the same time, with the same witnesses in the same execution ceremony
1. Ct finds low potential for fraud, so is more willing to bend
1. BUT ct narrowly focuses its holding to these facts (does not want to say that it is adopting substantial compliance but it is)
2. Dissent: wants to follow precedents and does not want to stray from applying strict compliance doctrine
2. RULE:
5. Early example of substantial compliance doctrine (ct doesn't say that they are applying substantial compliance, but they are)
5. Substantial compliance used by courts to cure defects in will execution - prevents unfair results
0. Curative Doctrines
11. Substantial Compliance
0. RULE:
0. Clear and convincing evidence that the T intended the document or will to constitute the T's will
0. Clear and convincing evidence that the will substantially complied with the wills act formalities
0. APPLICATION:
1. In re Will of Ranney
0. Issue: whether the will may be admitted to probate when the self-proving affidavit was signed, but not the attestation clause of the will
0. Facts: T executed a will but instead of signing the attestation clause of the will, the witnesses instead signed a two-step self-proving affidavit proving that they had signed their names as witnesses to the actual will.  But the witnesses did not sign the will in the proper place.  State law required each witness to sign the will.  T dies and the (unwitnessed) will was admitted to probate by his wife.  Trial court held that the witnesses' signatures on the self-proving affidavit constituted signatures on the will b/c the signatures on the affidavit were sufficiently similar to signarures on the will
0. Holding: Ct held that the will was valid
0. Reasoning:
3. Self-proving affidavit -affidavit proves sworn evidence of due execution
1. Two-step - appends a separate affidavit to the end of the will.  Witnesses must sign both the will and the affidavit, which is then notarized
1. One-step - T and witnesses sign only once w/ affidavit language folded in the attestation clause.  Will is then notarized
3. Ct finds that the will did not satisfy the requirements of the statute because the affidavit and the attestation clause are separate documents
3. Ct applies substantial compliance - looks for clear and convincing evidence that the will substantially complies with requirements and clear and convincing evidence that T intended the will to be his
3. Ct admits the will because there was substantial compliance with the wills act requirements
1. Ct finds that there was low risk of fraud in these circumstances b/c there were two witnesses, execution ceremony, lawyer, etc.
1. RULE:
2. Ct starts with strict compliance but then applies substantial compliance to preserve T's intent
2. Application of substantial compliance doctrine
2. Self-proving affidavits provide sworn evidence of due execution
1. In re Will of Ferree (Compare to Ranney - SAME jdx, diff result)
2. Facts: T made a will by using a preprinted will form.  The will was in T's handwriting and notarized, but not attested by any witnesses.  The state statute required two witnesses to attest to the will.  T then commits suicide.   Will not holographic will b/c on preprinted form.
2. Holding: ct held that the will did not substantially comply with the wills act b/c there was only 1 rather than 2 witnesses.
2. RULE:
3. Substantial compliance does not mean that cts will overlook all defects
3. Courts differ as to the meaning of substantial compliance (even w/in the same jdx)
3. Difficult to reconcile Ferree and Ranney
1. Evolution of judicial scrutiny
3. Langbein was the father of substantial compliance doctrine
1. BUT Langbein found problem w/ substantial compliance application b/c courts focuses more on compliance (substantial compliance w/ requirements) rather than on T's intent.  The focus on compliance was "soft and gray" b/c not clear what "substantial compliance" means
1. In response, Langbein created the dispensing power/harmless error doctrine that only focuses on T's intent (need clear and convincing evidence of T's intent)
3. Judicial scrutiny (levels of judicial interpretation)
2. Strict compliance (100%)
2. Strict compliance w/ flexibility
2. Conscious presence
2. Delayed attestation
2. Substantial compliance (close is good enough)
2. Harmless error
4. Just need clear and convincing evidence of intent
1. Harmless Error
2. RULE: MUST show clear and convincing evidence that the T intended the document or will to constitute the T's will
2. APPLICATION:
1. In re Estate of Hall
0. Issue: whether the joint will is valid
0. Facts: Jim first made a will ("original will") and then 13 years later he drafted a joint will with his wife Betty.  In meeting with the attorney, Jim asked if the draft could stand as a will until the will was finalized.  The attorney said that the will would be finalized if J & B executed the will and the atty notarized it.  There were no witnesses to attest to the will.  Jim and Betty destroy the original will.  Jim died and Betty attempted to formally probate the joint will but one of his daughters from a previous marriage contested the will and wanted the original will to be probated
0. Holding: ct holds that the joint will was valid
0. Reasoning:
4. Daughter argues that the joint will was not valid due to failure to execute the will properly - there was only 1 witness to the will when MT state code requires that 2 ppl witness the T sign the will and then sign the will themselves.  
4. Ct applies harmless error doctrine - 
2. The court finds that there was CC evidence that the decedent intended the joint will to be his will b/c the joint will revoked all previous wills, Jim told Betty to destroy the original will, and Betty's testimony shows that Jim intended the joint will to stand as his will until a final version was produced.
2. Ct finds low potential for fraud b/c will was signed in presence of lawyer and wife
0. RULE: 
5. Application of harmless error approach
5. When use harmless error approach, then higher concern with risks of fraud - reason why court went out of its way to say that the risk of fraud was low
1. Dispensing Power
1. Basically substantial compliance w/o the compliance requirement
1. Anything that comes in under substantial compliance would come in under harmless error approach (ex. Pavlinko v. Snide)
1. Ex. UPC 2-503 (see p. 258)
1. Based on idea that courts should be allowed to freely dispense with any of the requirements (writing, signed, or witness)
1. Arguments against:
2. Allows judges to engage in judicial activism and allows judges to act as a super legislature
1. Policy:
3. How much are we willing to dispense with?  All requirements??
1. BUT NO jdx have dispensed with the signature requirement (b/c considered the most important)
3. CA uses harmless error approach w/r/t witnessing requirement under CPC 6110(c)(2)
2. Witness requirement is the most difficult to meet
1. Substantial compliance vs. Harmless Error 
3. Clear and convincing evidence of intent - "soft and gray" facts and circumstances inquiry as to whether or not there was intent
0. HYPO1:
0. T works with lawyer on draft of will and tells lawyer that he is on his way in to the office to sign the will after class, and to have witnesses ready.  On the way to the office, T gets hit by a bus.  Telephone convo was recorded.  Probate will?
1. Under strict compliance - NO
1. Under dispensing power
2. Need to show clear and convincing evidence of intent
2. Question whether the tape recording is sufficiently clear and convincing evidence
0. What if die in lobby of office instead? Probate will?
2. Clear and convincing evidence of intent?
1. NO - harmless error jdx have not dispensed with the signature requirement
0. HYPO2:
1. Lawyer T signs draft of will lawyer sent him.  T asks two ppl to act as witnesses to his acknowledgement on Monday.  Over the weekend, T dies.  Probate signed document?
0. Strict compliance jdx - NO
0. Substantial compliance?
0. Harmless error?
3. CC evidence that T intended document to be his will?
1. BUT ONLY draft of will AND timing … b/c T asked ppl to be his witnesses next week, could interpret knowledge that document needs witnesses as evidence that T knows that the will is not valid until it is signed
1. Assume T is not a lawyer but a normal guy who types up a document, signs it, and puts it away in a special place.  T then goes to the pub and tells ppl that he signed his will.  On the way home, T dies.  Probate will?
1. Clear and convincing evidence that T intended document to be his will?
0. He put it in a special place, told ppl about the will BUT do we want to award the ignorant and punish the informed?
0. CC evidence standard is NOT clear cut - "soft and gray" facts and circumstances inquiry
0. HYPO3:
2. T writes will on white board that gives all to LLS.  Next Monday, T wants witnesses to witness the will.  Is this a will in CA?
0. Holographic will b/c all written in T's hand so NO witnesses needed and valid will
0. BUT if the will was typewritten, under CPC 6110(c)(2), just need CC evidence of intent when attestation defect
0. Policy:
3. Are we risking more or opening the floodgates of litigation when we use intent?
0. Substantial compliance and harmless error approaches were meant to take away the harsh result of strict compliance
0. BUT when we look at intent, then we are just substituting one factual inquiry for another
3. Harmless error approach opens up the potential for fraud
1. HYPO: young guy loses his family at a young age, joins the merchant marines, ships off and winds up in Australia, finds love, and becomes wealthy.  He never married, has no family.  He dies. Two days after death, woman appears and says that she is his fiance and says that he wrote a will leaving everything to her. Fiancee said that tycoon brought out the will during dinner with other people present.  Will signed by witness at that dinner.  In Aust, they encourage ppl to lodge will w/ court before die to hold for safekeeping.  On his way home, tycoon mailed the will to the probate court.  Fiancee went to the court to probate the will - the court couldn't find the will that was sent and witness could not be found.  Can we probate tycoon's will?
0. Writing can't be found, signature can't be found, can only find one witness
0. Under harmless error need CC evidence of intent
1. Ct can dispense with some or all of the requirements as long as intent is present
1. BUT is the risk of fraud enough to make the court ignore the evidence?
0. Shows what the harmless error model could lead to b/c ONLY intent matters - does not matter whether there is a writing or whether signed
1. Policy:
1. To what extent will CA follow the harmless error doctrine - CA has adopted harmless error in part
1. Once jdx start using harmless error or subs comp in one area of the code, then leads to use in other areas of the code, that’s why courts are reluctant to break out of strict compliance model - strict comp model provides certainty
 
0. Holographic Wills
2. RULE:  
0. To be a valid holographic will:
0. Must be a writing in the T's hand
0. Signed by the T 
0. No attesting witnesses are required
0. Testamentary intent
3. **MOST important question**
0. Not all jdx recognize holographic wills - about 1/2 states allow; CA does
2. CA RULES:
1. CPC 6111 - Holographic will requirements
0. Signature and material provisions MUST be in the hand of the T
0. No witnessing requirement
0. If NO date of execution AND
2. The omission results in doubt as to its provisions or the inconsistent provisions of another will are controlling, there is a presumption that the holographic will is invalid UNLESS the time of the will's execution is established to be after the date of execution of the other will
2. If it is established that the T lacked testamentary capacity at any time during the period of time the will might have been executed, there is a presumption that the will is invalid UNLESS it is established that the will was executed at a time when the T had testamentary capacity
0. MUST show testamentary intent
3. Testamentary intent can be EITHER in the T's own handwriting OR as part of a commercially printed form will
0. BUT not limited to these forms - can also use extrinsic evidence - see CPC 6111.5
1. CPC 6111.5 - Extrinsic Evidence; admissibility
1. Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear
2. APPLICATION:
2. Signature requirement
0. MOST states that allow holographic wills allow the will to be signed anywhere on the document (does not need to be signed at the end)
. BUT there may be doubts whether the name was intended to be a signature when not signed at the bottom
2. The extent of the testator's handwriting
· Three categories of statutes:
. First generation statutes - entirely written, signed, and dated in the T's handwriting (CL)
. Cts invalidated will when stray strokes made by people other than T or use of letterhead
· Second generation statutes - material provisions
. CA - material provisions + extrinsic evidence
· Third generation statutes - material portions and extrinsic evidence
2. Main issue: NEED to determine whether there is testamentary intent - facts and circumstances inquiry
· Kimmel's Estate
· Issue: whether letter written by T to his sons is a valid holographic will 
· Facts: Kimmel wrote a letter to his sons in which he stated that certain personal property would be bequeathed to them.  T wrote "If enny thing happens" he wanted certain personal property to go to his sons, he stated that they should keep the letter and lock it up b/c it could help them, and he signed the letter "Father." The same day he mailed the letter, Kimmel died.  His sons sought to probate the letter as the T's will.
· Holding: ct held that the letter was a valid holographic will and allowed the letter to be probated
· Reasoning:
4. Ct found two issues: 1) whether the letter had testamentary intent and 2) whether the signature was valid
4. Ct found that the letter had testamentary intent
1. The letter references "valuable papers" that would have a future impact following T's death
1. Ct finds that the reference to future significance shows testamentary intent ("if enny thing happens")
4. Ct finds that the signature was valid b/c it was signed how the T intended
1. RULE:
5. For holographic wills NEED to determine whether there was testamentary intent
0. Can be shown by reference to the future or future events
5. Documents (such as letters) that are NOT wills can be found to be holographic wills (IF there is enough testator intent)
2. HYPO:
2. T walks into a lawyer's office and, after conducting biz, gives him a 5x7 inch signed paper on which T wrote: "my entire estate is to be left to my step-son and step-daughter."   The lawyer takes the letter.  T tells the lawyer that the paper is her will and "this is the way she wants her estate to go."  The lawyer notes which child was to be the executor.  T dies before any other action was taken.  Parties want to admit letter as T's holographic will.
0. Is there testamentary intent?
0. Argue FOR:
. She calls it her will, states that "this is the way she wants her estate to go"
· Argue AGAINST:
. Paper merely instructions for a formal will?
. Courts are not bound by the language "will"
2. Same but T is a business woman who was in the lawyer's office to probate her husband's estate.  T has worked with the lawyer many times in the past and always has all her documents documented by the lawyer?
1. In this case: Ct held that the letter was not intended to be her will and was just instructions to her lawyer (possible malpractice suit)
2. Conditional wills
3. RULE: Courts will generally ignore conditional language UNLESS there is a clear, express statement that the condition is what the T intended
0. To be a clear, express statement MUST be drafted by a lawyer (HIGH standard to meet)
3. APPLICATION:
1. HYPO: T plans business trip out of the country.  T is worried that something bad will happen.  Before T goes, he writes a will stating that he leaves his estate to LLS, if he doesn't return.  T goes on trip and comes back.  But after T returns, T dies. Valid will?
0. Courts will ignore the condition, returning from Italy, and probate the will despite the condition
0. Courts interpret conditions as descriptive of the condition that gave reason to create the will, NOT as creating an express condition
2. Holographic wills can take many forms and shapes
4. Will written on tractor fender admitted to probate
4. Will written on drywall admitted to probate (Schmidt)
2. Valid wills do NOT need to give entire estate away or give anything away
5. Wills can be used just to appoint an administrator (Schmidt)
2. Holographic wills and use of preprinted forms
6. Two approaches:
0. Contextual approach - Look at the preprinted language to determine the context of the handwritten words
0. CA APPROACH - allows use of extrinsic evidence to obtain testamentary intent, including use of commercially preprinted form (CPC 6111 & 6111.5)
0. White out approach - Ignore all of the preprinted words and determine from the handwritten language alone whether test
1. BUT problem b/c the preprinted form contains a lot of the stuff that shows testator's intent
6. Estate of Gonzalez
1. Issue: whether will on a preprinted form was a valid holographic will
1. Facts: T prepared a will in which he filled in the blanks on a preprinted form.  The beneficiaries of his will were 3/5 of his children.  T completed one form and showed witnesses both the completed form and a blank form on which he was going to re-copy the will more neatly.  T signed the already completed form and the witnesses signed the blank form as a witnesses.  T died before transcribing the will to the clean, blank form.  His two non-beneficiary children contested the probate of the filled in, unattested form on grounds that a valid holographic will was not executed b/c a material provision of the will that show T's intent was preprinted rather than handwritten
1. Holding: ct held that the will was a valid holographic will
1. Reasoning:
3. State statute required material provisions of the will to be in the T's hand
3. Testamentary intent?
· Ct looks at two approaches to preprinted forms - contextual or white out - and adopts the contextual approach
· Ct finds that there was testamentary intent when the will is read in context of the preprinted language
1. RULE:
4. Two approaches to the use of preprinted forms and holographic wills
4. Holographic wills remove requirement of attestation
1. NOTES:
5. BUT did the T intend for the earlier completed form to be his will?  It was a draft, so no testamentary intent.  BUT he signed the draft, so does not look like a draft
5. If the court had instead adopted harmless error, what result?
· SAME b/c still need to show testamentary intent
5. Compare result in Gonzalez to Ferree case
· In Ferree, will on preprinted form was notarized - had 1 witness.  Ct applied substantial compliance and found will to be invalid.  The court would not look to the preprinted words to find testamentary intent.  Different result.
2. Possible change in meaning of testamentary intent to intent to give things away NOT "testamentary intent."  BEWARE slippery slope of harmless error approach
7. In re Estate of Kuralt
0. Issue: whether letter written by T is a valid holographic will
0. Facts: T was a television personality who maintained a secret relationship with another woman (Shannon).  Over the years, he spent time with the other woman and bought her  property in Montana.  T bought adjoining parcels of land to the property in Montana that are the subject of this dispute.  In 1989, T made a holographic will that bequeathed all his Montana property to Shannon.  In 1994, he made a formal will that made his wife and his two children beneficiaries of his estate.  In 1997, T transferred the deed to the original MT property to Shannon and intended to deed the other adjoining MT properties to Shannon but died before he could do so.  While in the hospital in 1997, T wrote a letter to Shannon stating that he intended for her to inherit all the property in MT.  Shannon sought to probate the letter as a codicil to the formal will.  The trial court found that the letter was a codicil to the formal will
0. Holding: ct held that letter was a holographic codicil to T's formal will
0. Reasoning:
3. Ct finds that the letter showed the T's intent to give her the property in Montana
3. Ct changes meaning of testamentary intent into amorphous idea of intent to give things away (different from testamentary intent)
· Ct in harmless error jdx - does this mean that ct can dispense with intent requirement under harmless error?
0. RULE:
4. Codicil is a testamentary instrument that amends a prior will but does not replace it
· Codicils can be holographic if it meets the statutory requirements
4. Testamentary intent transformed into: intent to give property away NOT intent that document be T's will
4. Harmless error dispenses with testamentary intent?
· Not clear whether result evidences a different interpretation of testamentary intent OR an evolution in the harmless error approach (slippery slope)
0. NOTES:
5. Under CA, different result b/c different interpretation of testamentary intent, so possibly would not find any testamentary intent in letter
 
1. Revocation of Wills
1. RULE: Methods to revoke will (4):
0. By subsequent writing executed with testamentary formalities
0. By a physical act such as destroying, obliterating, or burning the will
0. By presumption
0. By operation of law (ex. Divorce)
1. Revocation of Wills by Writing or Act
1. RULE: Two primary methods to revoke will
0. By writing executed with testamentary wills act formalities
0. Revocation by inconsistency
0. Revocation by express provision
0. By physical act w/ intent to revoke
1. CA RULES:
1. CPC 6120 Acts Constituting Revocation
0. A will or any part is revoked:
0. By any subsequent will that revokes the prior will or part expressly or by inconsistency
0. Being burned, torn, canceled, obliterated, or destroyed w/ the intent and for the purpose of revoking it by EITHER the T OR another person in the T's presence and by the T's direction
1. APPLICATION:
2. Will is an ambulatory document that is subject to modification or revocation by the T during her lifetime
2. Mixed wills and codicils 
1. Holographic wills to attested wills are valid and vice versa
1. Attested will may be revoked with subsequent holographic will and vice versa (as long as the statutory requirements are met)
2. Codicil
2. Subsequent provision that attaches to a will
0. Supplements, amends, or modifies an existing will or can partially revoke a prior will
2. MUST come after a will
2. Codicil itself must comply with the wills act formalities
2. EXCEPTION: handwritten amendments to a holographic will constitute a valid holographic codicil, even if the interlineations do not qualify as a valid holographic will by itself
2. Distinguish Will vs. Codicil
3. Subsequent will that completely revokes prior will is the T's sole will
3. If the subsequent will only partially revokes or amends the prior will, the subsequent will is a codicil and the prior will is valid to the extent it is not revoked by the codicil
3. Revocation of a will also revokes all codicils to the will
3. Revocation of a codicil does not affect the will to which it attaches
3. NEED to determine whether revoking codicil OR will
2. Three types of bequests in wills:
4. Specific bequests
0. Refers to a specific piece of property that is identifiable and distinguishable from other property (ex. T gives watch to son)
4. General bequests
1. General bequests from non-specifically identifiable property (ex. T gives 10k to A; T gives 100 shares of stock in C to A)
1. If T does not have stock in C, then bequest is viewed as a direction to the executor to go and buy stock in C w/ T's estate to give to A.
4. Residuary bequests
2. What is left after specific and general bequests are given out (the remainder)
2. Includes stuff acquired after the will has been executed 
· Ex. T wins the lottery the day after he executes his will.  The lotto winnings are part of the residuary estate
2. Revocation by Inconsistency
5. RULE: to the extent that W2 is inconsistent with W1, the later instrument controls and will be deemed to revoke W1 in whole or in part
0. If W2 does not revoke the prior will in its entirety, W2 is considered a codicil and property not disposed of under the codicil is disposed of according to W1
5. APPLICATION:
1. HYPO1: 
· W1 gives everything to Loyola law school - residuary bequest
· W2 I give my car to X and the rest to LLS - specific bequest + residuary bequest
. Has everything in W1 been subsumed by W2?
. Generally, if the second has a residuary clause in it, then it is a new will b/c there is nothing left for W1 to do - therefore, W2 looks like a will rather than a codicil.  
. W1 is revoked by inconsistency b/c W2 takes over and does what W1 would have done
1. HYPO2:
· W1 (same)
· W2 I give my car to X
. Here, there is something left for W1 to do
. W2 is inconsistent w/ W1 w/r/t the car ONLY
. Therefore, W1 is will and W2 is a codicil b/c W2 does not render W1 irrelevant
1. HYPO3:
· W1 give car to LLS
· W2 give watch to Y
. Neither document has a residuary clause - still a will? YES
. Example of two mutually independent documents/wills - neither is a codicil to the other - both will be considered wills
. NOTE: do NOT have to use residuary clause
1. HYPO4:
· W1 give 1k to X and watch to Y
· W2 give 1k to Z and the residue to LLS
· Which is the will and which is the codicil?
. Is there anything left for W1 to do after W2 is executed?
. The latest document controls - W2 is inconsistent with the provisions of W1, therefore, W2 controls
. RULE: later will controls to the extent of any inconsistency and the later document will deem to revoke the prior will
1. HYPO5:
· W1 1k each to A, B, C, and D, residue to LLS
· W2 1k to E
· Which is the will and which is the codicil?
. W2 is inconsistent with W1, so W2 controls b/c it is the later document
· Later, T decides to revoke W2 and then T dies
. Does E take if revocation of the codicil? NO b/c W1 is not affected by the revocation of the codicil
1. HYPO6:
· W1 and W2 same as above in HYPO5
· T revokes W1 - can E take? NO b/c when revoke will, then it revokes all codicils too
2. Revocation by Physical Act
6. RULE: T may revoke will by:
0. A physical act such as destroying, obliterating, or burning the will
0. Writing can be revocation by act (ex. Writing void or crossing out language)
0. With the intent of revoking the will
0. If the T performs the act (or another individual performs act in the T's presence and by T's direction)
6. APPLICATION:
1. Revocation by act
· CL/CA rule - Revocation MUST deface written portions of document to be valid revocation by act (BUT modern trend)
1. Thompson v. Royall
· Issue: whether T properly revoked her will and codicil
· Facts: T executed a formal will with a codicil.  T later wanted to revoke the will and the codicil but a judge present told her not to destroy the documents but to instead keep the documents in case T wanted to use them for a later will.  On the back of the cover sheet of the will and on the back of the codicil, the judge wrote that the will was null and void, which T then signed.
· Holding: ct held that the will was valid b/c there wasn't a valid revocation
· Reasoning:
. Not a revocation by writing b/c the revocation was not a properly attested will and was not a holographic will b/c the material provisions were written by the judge, not T
. Revocation by physical act?
· Ct finds that in order to be a destructive act the words on the face of the document had to be physically defaced with the intent to revoke
· Here, the writing revoking the will did not impact the face of the document b/c there were no marks on the face of the will, so the court found that there was no revocation by physical act
. Ct held that there was no valid revocation of the will or codicil
· RULE:
. To revoke a will, MUST:
· Have capacity to revoke and 
· Revoke according to statutory requirements and
· Have the intent to revoke
. Revocation by physical act
· CL rule: revocatory act must impact the face of the document itself
· Modern trend: as long as the destructive act affects any part of the will (does not have to affect the printed part), the will will be revoked
· NOTE:
. Under harmless error doctrine, if there is clear and convincing evidence of intent, then will will be revoked
. Under CA law would the writing be sufficient to qualify as a will?
· YES if there is clear and convincing evidence of intent that T wanted to revoke the earlier will (under harmless error approach CPC 6110(c)(2))
1. Revocation by Presumption
2. RULE: Doctrine of presumptive revocation:
0. If the will was last in the T's possession
0. T was competent until death
1. Presumption does NOT apply if T lacked capacity b/c presume that T made the will at time when T lacked capacity
0. Will cannot be found following T's death
0. Then creates a rebuttable presumption that the T revoked the will by act
3. Burden to rebut presumption is on the proponent of the will
3. EASY presumption to rebut - just need plausible explanation to rebut presumption that T did not revoke will
3. If presumption is rebutted, then the will is deemed a "lost will" and extrinsic evidence is admitted to prove its terms.  If terms are established, then lost will is probated
2. CA RULE:
1. CPC 6121 Duplicates
0. A duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed with the intent and for the purpose of revoking it by EITHER the T OR another person in the T's presence and by the T's direction
1. CPC 6124 - Presumptive Revocation
1. If the T's will was last in the T's possession, the T was competent until death, and neither the will nor a duplicate original of the will can be found after the T's death, it is presumed that the T destroyed the will with intent to revoke it.  This presumption is a presumption affecting the burden of producing evidence
0. Presumption ONLY applies if there is NO duplicate original
0. If there is a duplicate original, need to show more
2. APPLICATION:
2. RATIONALE 
0. If T was the last person to have the will, then he would have taken care of the document b/c he knows that it is an important document.  If T has the will, then presume that he will take care of the will.  So if the will is not found after T's death, then presume that the T revoked it rather than lost it
2. Lost Wills
1. In the absence of a statute to the contrary, a will that is lost can be admitted to probate if its contents are proved
0. A lost will can be proved by a copy in the lawyer-drafters office or by other clear and convincing evidence
2. Duplicate originals - multiple originals of the same will, each one properly executed under the wills act formalities
2. Revocation by act or by writing - affirmative evidence of revocation by act or by writing automatically revokes all duplicate originals
2. Revocation by presumption
1. Revokes all duplicate originals (Harrison)
· Based on idea that revocation by presumption is a subset of revocation by act and valid revocation by act revokes all duplicate originals
1. Not revoke all duplicate originals
· Presumption doctrine does NOT revoke duplicate original unless NONE of the duplicate originals are found.  Based on idea that T is less likely to safeguard the duplicate original he takes home when there are multiple copies
2. Harrison v. Bird
2. Issue: whether T validly revoked her will when there was a duplicate original of the will that was not destroyed
2. Facts: T made a will and a duplicate original of the will - one copy she gave to her atty and the other she gave to Harrison, a beneficiary under the will.  Before T's death, T calls atty and tells him that she wants to revoke her will over the phone.  The atty then tore the will up in four pieces and sent the remaining pieces of the will to T.  Atty told T that she no longer had a will.  T dies and Harrison seeks to probate the duplicate of the will.  The letter from the atty is found, but the pieces of the will are not found.
2. Holding: Ct held that the will was validly revoked using the doctrine of presumptive revocation
2. Reasoning:
· Ct finds that there was no valid revocation by physical act b/c T was not in the atty's presence when he destroyed the will
· Ct applies the doctrine of presumptive revocation - if T was the last one to have the will and if, at the time T dies, the document cannot be found, then presume that the will was revoked by T
. Rebuttable presumption - to the extent that there is any plausible explanation, then can rebut presumption
. Ct finds that presumption applies that T destroyed the will.
. Ct finds, under state law, that if T destroyed the will in her possession, a presumption arises that she has revoked her will and all duplicates (even duplicates that exist but are not in her possession)
. Here, ct finds that Harrison failed to rebut the presumption that T destroyed her will w/ intent to revoke it b/c there is no other evidence of an alternate explanation
2. RULE:
· Doctrine of presumptive revocation creates a rebuttable presumption that the will has been revoked through physical act by T
2. NOTE:
· If the torn up will was found later, then the presumption of revocation would not apply and the will would be viable
· If T took the will home and when the lawyer gave her the will it was in one piece, but later, after T dies, the will is found torn up THEN presume that T tore the document herself b/c it was in her possession and she knew how important the document was - valid revocation by physical act.  BUT rebuttable presumption
2. Partial revocation by physical act
3. ISSUE: T writes will and writes VOID on the document or does some other destructive physical act to revoke.  BUT what if will has many provisions and only one portion of the will has been marked through and initialed.  Can we revoke in part by physical act?
3. RULES:
1. CL approach - Partial revocation by physical act is not permitted b/c violation of the wills act formalities.  The revocation is ignored and the ct will give effect to the will as originally written
1. Modern trend - partial revocation by physical act is permitted BUT jdx split:
1. MAJ/CA approach - the revoked gift falls to the residuary but the partial revocation cannot increase a gift outside the residuary
0. CA approach: CPC 6120 & 6121
0. Allows revocation in whole OR in part by physical act
1. MIN - the revoked gift can ONLY pass through intestacy
1. UPC - the will should be given effect as it reads with the partial revocation by act regardless of where the revoked gift goes
3. APPLICATION:
2. Problems w/ partial revocation by physical act (2):
0. Increase in potential for fraud and ambiguity, increases costs of litigation
0. What to do with the portion of the gift that was revoked.  The gift must go somewhere, but new gifts must be made in compliance with the wills act formalities
2. Revoked gift cannot increase gift outside the residuary
1. HYPO: T's will states "I give a total of 10k to A and B"
0. Means give 5k each to A and B
0. IF cross out "and B" w/ the intent to revoke gift to B
1. Valid revocation b/c physical act w/ intent to revoke
1. Gift to B:
· MAJ approach - cannot increase gift outside of the residuary w/o formally complying with the wills act, so gift to B goes to the residuary and A gets 5k (cannot increase gift to A)
· MIN approach - same as above, but gift to B goes to intestacy
· UPC - the full 10k will pass to A
1. HYPO: same will as above but cross out B and cross out 10k and change to 5k
1. Intent is that A should get 5k
1. Valid revocation by physical act w/ intent to revoke
1. New gift of 5k does not comply with wills act formalities
1. POSSIBLY this is a scenario in which revival or dependent relative revocation could apply
1. Under CA harmless error, is this a new attested will?
4. Query whether harmless error is engrafted on the attestation requirement or on the holographic will requirements
1. Under UPC - arguably, there is nothing to give A b/c amount was validly revoked
1. Dependent Relative Revocation and Revival
3. Revival vs. Dependent Relative Revocation
0. 
	Revival
	Dependent Relative Revocation (DRR)

	· Valid revocation
· Revive if there is evidence of intent to revive
· What evidence?
· Depends on how the revocation occurred
· BY WRITING - intent must be found in the terms of the revoking instrument
· BY ACT - intent can be found from anything (even contemporaneous oral statements)
	· Valid revocation
· Based on a mistake
· But for the mistake, T would not have revoked
· What evidence?
· BY WRITING - look for evidence of intent in the new will
· AND mistake must be beyond the T's knowledge
· OR clear and convincing evidence (LIMITED APPLICATION)
· BY ACT - failed alternate plan of disposition


3. Revival
1. Issue: T validly executes W1 and then executes W2 that expressly or implicitly revokes W1.  T later revokes W2 intending W1 to be effective. How to revive W1?
1. Two approaches:
1. English approach - wills are not effective until T dies.  Therefore, W1 was never really revoked b/c W2 was never effective.  Thus there is no need to revive W1 b/c it is still valid
1. American approach - wills are effective immediately on execution.  Therefore, once W2 is executed, W1 is revoked.  So when W2 is revoked, W1 is no longer valid and must be revived
1. MIN - T must re-execute the will (and comply with wills act requirements) to revive W1
1. MAJ - T can revive W1 if T intends to revive W1 (BUT evidence that can be used to prove intent to revive is limited by statute)
1. CA RULE: CPC 6123 Revival (see below for rule/elements)
1. Elements (MAJ approach):
2. Valid revocation
2. Revival allowed if there is intent to revive
1. What evidence?
0. IF revocation by ACT - intent to revive can be found from anything (even contemporaneous oral statements)
0. IF revocation by WRITING - intent to revive must be found in the terms of the revoking instrument
3. Dependent Relative Revocation
2. Issue: T has a valid will and T revokes will validly.  But revocation was based on a mistake.  But-for the mistake, T would not have revoked the will. Undo revocation?
0. Doctrine of Dependent Relative Revocation (DRR) - allows T to undo the revocation and treat the revocation as tainted and invalid
2. Elements:
1. Valid revocation
1. Based on a mistake (of law or fact)
1. But-for the mistake, T would not have revoked
2. What evidence?
0. If revocation by WRITING - look for causation in the new will
0. OR mistake is established by clear and convincing evidence (VERY RARE!)
0. If revocation by ACT - look for causation in the failed alternate plan of disposition (means another will NOT the original old will)
1. AND mistake must be beyond the T's knowledge
1. In RARE cases, cts may look at totality of the circumstances to determine causation
2. Can ONLY EITHER ignore OR respect the revocation
3. APPLICATION:
3. Under DRR/revocation by ACT - Look for presumptive intent/mistake - MUST determine what T's presumptive intent
0. PROBLEM 2 p. 298
0. T's typewritten will provides: "I bequeath the sum of $1k to my nephew, Charles."  T later crosses out $1k and substitutes $1500.
0. When T crossed out the original gift, he revoked the gift by physical act
0. T attempted to make a holographic codicil to the will to give C $1500 - BUT fails as b/c not signed and material provisions not in handwriting
0. Charles takes nothing
0. DRR applies?
3. Valid revocation by physical act
3. T makes mistake of law b/c he thought that he was making a valid codicil
3. But for causation
· What evidence?
· By act, so look at failed alternate plan of disposition - the attempt of T to give C $1500
· EITHER ignore the revocation and give C 1k OR respect the revocation and give C nothing
· Evidence of the failed plan shows that T wanted to give C more, so ignore the revocation and give C 1k
0. What if T instead changes amount to $800 instead of $1k
1. Same result - b/c T wanted to give $800 to C, he likely would want C to take $1k instead of nothing
0. What if T instead changes the amount to $200 instead of $1k
2. When get closer to $0, then cts are more likely to respect the revocation - b/c T may rather give C nothing rather than $1k
2. Harder question when in the middle (i.e. T changes the amount to $500)
3. Under DRR/revocation by ACT - if NO evidence of any failed alternate plan, then DRR MAY not apply
1. HYPO: T's daughter vacations in Japan when the tsunami hits.  Everyone in the town she was at is dead.  T's will gives everything to his daughter.  T is distraught, tears up the will, and then commits suicide.  T's daughter is later found alive.  Can we ignore the revocation?
0. Revival?
0. No, b/c there T has no intent to revive the will
0. DRR?
1. Valid revocation
1. T's revocation is based on mistaken belief that his daughter is dead
1. But for causation - by ACT so look to the failed alternate plan of disposition
2. BUT T did not have any failed alternate plan (does not include the original old will)
1. DRR does not apply b/c no evidence of presumed intent/causation can be found
3. Under DRR/revocation by ACT, IN RARE circumstances, cts may look to the totality of the circumstances to determine presumptive intent
2. PROBLEM 3 p. 298
0. T has a typewritten will that contains a legacy of $5k to John Boone.  T crosses out "John" and writes "Nancy."
0. T was trying to create a holographic codicil but fails b/c no signature
0. DRR?
1. Valid revocation by act
1. T makes mistake of law b/c he thought that he was making a valid codicil
1. But for causation
· Look to failed alternate plan - the attempt to give the Nancy the legacy instead of John
· What if there is evidence that T wanted to give it to Nancy b/c she needed more (she had less money)
· In some cases, cts will look to the totality of the circumstances to determine whether there was a mistake or a valid revocation
3. If ct finds NO mistake at time of revocation, DRR DOES NOT APPLY
3. PROBLEM 1 p. 299
0. T writes VOID across her will in preparation to making a new will.  Several days later, T shows the defaced will to her lawyer and instructs her lawyer to prepare a new will.  The lawyer prepares a draft of the new will, but when shown to T, T tells the lawyer that it wrongly describes some property and must be changed.  Before draft can be corrected and executed, T dies.  DRR apply to fix problem?
0. DRR?
0. Valid revocation by act
0. Ct refused to apply DRR b/c at time revocation occurred there was no mistake
3. Under DRR/revocation by writing - mistake MUST be beyond T's knowledge
4. PROBLEM 2 p. 299
0. T bequeaths $5k to his fried J and the residue to his brother, M.  T later executes a codicil that states: "I revoke the legacy to J, since she is dead."  BUT J is still living and survives T.  Does J take $5k?
0. DRR?
0. Valid revocation
0. T made the codicil based on mistake
0. But-for causation
· Look to the new will
1. New will states that he revoked b/c he thought that J had died
0. DRR applies to undo revocation
0. What if codicil stated: "I revoke the legacy to Judy, since I have already given her $5k."  BUT T did not give J $5k.
1. DRR?
0. Valid revocation
0. Did T make a mistake? Unclear
0. But-for causation
· Look to the new will - states that he already gave J money
· AND the mistake must be beyond the knowledge of T
1. To the extent T is the one best possessed of the information, cts won't apply DRR
1. Here, b/c the mistake is within T's knowledge, NO but-for causation and NO DRR
3. Under DRR/revocation BY WRITING - mistake may be established by clear and convincing evidence (VERY LIMITED EXCEPTION)
5. Estate of Anderson (p 300) - T wrote codicil that read: "I revoke the legacy to J," believing that J had died. BUT J did not died and survived T. Ct held that DRR was applicable when the mistake was inferable from dispositive instruments and supported by the lawyer-drafter's testimony. 
0. Ct MAY be willing to look at other evidence OTHER than the new will
0. BUT unclear whether this is an evolution in the law OR just a one-off
0. MOST ppl don't think case was well-reasoned
3. Estate of Alburn
6. Issue: whether DRR applies to undo revocation of the Kankakee will
6. Facts: T executed a will in Milwaukee and later executed a will in Kankakee that revoked the Milwaukee will.  T later revoked the Kankakee will by valid physical act thinking that the Milwaukee will would still be effective.  T told people that she wanted the Milwaukee will to stand
6. Holding: ct applied DRR and held that the Kankakee will was still valid
6. Reasoning:
3. Revival?
· Valid revocation
· Revocation by act, so can look anywhere for evidence of intent to revive
. There was evidence of intent to revive - testimony showing that T wanted the Milwaukee will to stand
· Ct did not revive original will b/c ct jdx follows MIN approach and requires re-execution for will to be revived.  Therefore, under revival, T has no will and her estate would pass through intestacy
3. DRR?
· Valid revocation
· T made mistake of law b/c she thought by revoking W2 (Kankakee) she would revive W1 (Milwaukee)
· But-for the mistake would she have revoked?
. BY ACT, so look for causation in failed alternate plan
0. Ct finds that her failed attempt to revoke was the revocation of W2 and reinstating W1 (Milwaukee will) and NOT an attempt to make a new will
0. Ct looks at who would take under W1 and W2 and finds that W2 is closer to W1 than who would take through intestacy, and T would not have revoked but-for mistake
0. Therefore, ct applies DRR and reinstates W2 (Ct stretches the doctrine to make DRR fit)
6. RULE:
4. Can apply DRR doctrine if revival doctrine does not work to bring back will - so look at BOTH
4. Courts may be willing to stretch DRR doctrine to prevent inequities
3. LaCroix v. Senecal
7. Issue: whether DRR applies to undo revocation of will when the T revoked one article of the will by codicil that was ineffective to one beneficiary
7. Facts: T created a will and later created a codicil in which she revoked one article of her will and replaced it with a substantially similar article, in which she changed the address of one of the beneficiaries.  But when T created the will, one of the witnesses to the codicil was one of the beneficiaries' husband.  Under state law, the bequest to the beneficiary is invalid under the interested witness statute.  Thus, the original bequest was revoked and the codicil reinstituting it is invalid.  Beneficiary argues DRR.
7. Holding: ct applied DRR and reinstated the bequest under the original will
7. Reasoning:
3. DRR
0. Valid revocation?
0. Yes, by codicil
0. Based on mistake?
1. Yes, mistake of fact b/c T did not intend to void the gift to the beneficiary, only wanted to change the name and address of one of the other beneficiaries
0. But for causation?
2. T revoked by writing, so look for evidence of mistake in the subsequent writing
2. MUST be beyond T's knowledge
2. The subsequent writing gave the same gift to the beneficiary and T did not know that the subsequent codicil would be invalid
3. Ct applied DRR and reinstated the bequests under the original will
7. RULE:
4. Purpose of DRR is to fix mistakes made by T, so cts are generally flexible in applying DRR (some are more willing than others)
4. Generally:
1. When the revocation is by writing, the mistake is a mistake of fact that must be set forth in the valid revoking instrument
1. When the revocation is by act, the mistake is a mistake of law in that T attempted a new will or codicil that is invalid
1. Revocation by Operation of Law
4. RULE/MAJ/CA: 
0. Presumption that divorce automatically and irrebuttably revokes all provisions in a T's will in favor of the ex-spouse UNLESS the will provides otherwise 
0. If NOT rebutted: Treat the ex-spouse as having predeceased
0. ONLY applies to ex-spouse, DOES NOT apply to ex-spouse's issue if the language expressly designates the ex-spouse's issue
0. Doctrine of Omitted Spouse and Omitted Children (discussed in detail later)
4. CA RULES:
1. CPC 6122 Revocation of will on dissolution or annulment of marriage
0. UNLESS expressly provided in the will, if after executing a will, the T's marriage is dissolved or annulled, the dissolution or annulment revokes all of the following:
0. Dispositions or appointments of property by will to ex-spouse
0. BUT if get re-married to ex-spouse, then the provisions are revived
0. ONLY applies to wills (and property that passes under the will)
1. CPC 5600 Applies revocation by operation of law to non-probate transfers (trusts, etc.)
1. BUT does NOT apply IF:
0. Irrevocable transfer/trust
0. Clear and convincing evidence that the T intended to preserve the nonprobate transfer
0. Court order to maintain nonprobate transfer
0. Life insurance policy (MUST be changed according to insurance company policies)
4. APPLICATION:
2. HYPO1: T wills everything to wife.  Will states: "Everything to wife.  If wife predeceases him, then to her child from a prior marriage."  T and wife divorce.
0. Will explicitly designates an alternative beneficiary - the child
0. Two approaches:
1. Divorce severs all ties with other spouse's family
1. Divorce only severs ties with spouse (CA rule)
0. Under CA rule, only the wife is removed from the will, so the child can still take
2. BUT need to expressly carve family out - need to have provisions to them
2. HYPO2: T creates a will, then gets married and has children.  T does not update the will.  The  will is silent as to what the other individuals get
1. Omitted spouse and omitted children doctrines - gives the new spouse or child a share of the T's property
0. Presumes that if T got married or had children after executing the will, then presume that T wanted them to be included
0. Reads new gift into the will that may reduce or eliminate some of the gifts already in the will
1. Components of a Will
2. Integration of Wills
0. RULE: All papers physically present at the time of execution, intended to the part of the will, are integrated into the will
0. NOTE: Typed material cannot be integrated into a holographic will (b/c the material provisions are NOT in the T's handwriting, so NOT a valid holograph) (Johnson v. Johnson)
0. Rationale: 
1. Doctrine of Integration determines the "four corners" of the will - what constitutes the will
1. COMPARE to will expanding doctrines (3): that look at other documents to "construe" the will, NOT become apart of the will:
1. Republication by codicil
1. Incorporation by reference
1. Acts of independent significance
2. Republication by Codicil
1. RULE: Executing a codicil republishes, re-executes, and redates all the instruments of the underlying will (chain of documents) as of the date the most recent codicil was executed whether or not the codicil expressly republishes the prior will  UNLESS the effect of so treating it would be inconsistent with the T's intent
0. Underlying will MUST be validly executed to be republished by codicil - codicil CANNOT republish something that was never valid
0. NOTE: there is some case law that talks about expanding republication by codicil - BUT this usually only occurs in jdx that do not allow incorporation by reference (See Johnson v. Johnson)
0. Rationale:
2. Clean up defects that were left behind (ex. Left out name or address of beneficiary)
1. APPLICATION:
1. LaCroix v. Senecal - T executed a codicil to add proper name of one of the beneficiaries but codicil had a defective witness.  If underlying will as valid, then can clean up defects that exist.
2. Incorporation by Reference
2. RULE: 
0. Incorporation by Reference (CL/CA CPC 6130):
0. A valid will can incorporate by reference a document that was not executed with wills act formalities IF:
0. Elements:
· Will MUST express intent to incorporate the other document
· Will describes the other document with reasonable certainty 
. Low threshold - close enough std
· Writing MUST be in existence at the time the will was executed
. MUST prove by a preponderance of the evidence
0. Tangible Personal Property Lists (Modern Trend/UPC 2513):
1. T may give away his tangible personal property in a list not executed with wills act formalities, even if created after the will is executed, as along as the will expressly states such an intent
1. Elements:
1. Will refers to writing that disposes or lists items of tangible personal property
1. MUST be signed by T
1. MUST describe the items and devisees with reasonable certainty
1. ONLY applies to items that were not referred to or disposed of in the will
1. Does NOT apply to money
1. Does NOT have to be in existence at time of will execution and may be altered after will execution
2. CA RULES:
1. CPC 6130 Incorporation by Reference (see above)
1. CPC 6132 Personal Property List
1. Will may incorporate document that disposes of tangible personal property not otherwise disposed of in will EXCEPT money and property primarily used in trade or business
1. Requirements:
1. An unrevoked will refers to the writing
1. The writing is dated and signed  or in the handwriting of the T
1. BUT harmless error provision - IF this requirement is NOT met, then proponent may still introduce evidence of the T's intent to dispose of property using a personal property list [6132(b)]
1. Writing describes the items and the recipients with reasonable certainty
1. Writing does NOT have to be in existence when the will was executed
1. If devisee dies before the T, the gift lapses
1. T may make handwritten, signed changes to the writing.  If contradictory provisions, the most recent provision controls
1. Limitations:
5. Aggregate total value of personal property that can be given away is $25k
5. Does NOT apply to a single item whose value exceeds $5k (falls to remainder and not counted to $25k max)
2. APPLICATION:
2. Low threshold for intent and description requirements
2. Document in existence requirement is STRICTLY applied - high burden to prevent risk of fraud
1. Simon v. Grayson
0. Issue: whether a letter not in existence at the time of the original will's execution can be incorporated by reference to the will
0. Facts: Failed secret gift.  T's will left 4k to his executors to be paid out as directed in a separate letter that was dated March 1932.  T later made a codicil to his will in Nov 1933.  On T's death, a letter dated July 1933 was found that gave money to Esther, but no March 1932 letter was found.
0. Holding: ct held that the July 1932 letter could be incorporated by reference to T's will
0. Reasoning:
· Will expresses intent to incorporate by reference a letter that would dispose of 4k (low threshold)
· Will describes the letter with reasonably certainty, even though dates are different (low threshold)
· Letter was written after the execution of the original will BUT since the T executed a codicil to the will on Nov 1933, the codicil republished the will and redated the will to Nov 1933.  Therefore, the letter was in existence at the time of wills new execution date and can be incorporated into the will
0. RULE:
· High burden to show that document was in existence at the time the will was executed
· Low burden to prove intent and description requirements
2. Tangible Personal Property Lists - CL rule and Modern trend
2. Clark v. Greenhaldge
0. Issue: whether T's will incorporates by reference a notebook in which T listed bequests of various items of personal property
0. Facts: T wrote will in 1972 that referenced a memorandum that would list who would receive various items of tangible personal property.  The T created a memorandum and a notebook.  T periodically revised her notebook re: disposition of personal property.  T had a valuable painting that she gave to her friend in her notebook in 1979.  T made codicils to her will in 1980 and 1986.  Executor was aware of the notebook, and on T's death he took everything that was designated to him in the notebook.  Executor also took the painting, even though it was not designated to him.  Friend sues executor for painting.
0. Holding: ct held that T's will incorporated the notebook by reference and the friend should receive the painting
0. Reasoning:
· Intent requirement met b/c will expresses intent to incorporate memorandum to the will
· Identification requirement met
. Executor argues that the notebook is not memoranda b/c it is not labeled as such
. BUT low std, so ct finds that the notebook qualifies as T's memoranda
· In existence at time of execution
. Executor argues that the notebook was not in existence at the time the initial will was executed
. BUT codicil was executed in 1980, which redates and re-executes original will
· Although it is unclear when notations were made in the notebook, the ct did not analyze this issue b/c the ct did not like the executor b/c he did not honor the bequests in the notebook
0. RULE:
4. Will can identify memoranda in which T writes bequests of personal property BUT bequests must be made at time of execution (codicils can save bequests made after)
4. In existence at time of execution is a strict requirement to prevent fraud BUT cts can loosen this requirement in equity (ex. When executor is a bad guy)
4. Application of CL rule -but see tangible personal property lists
2. Modern trend: Tangible personal property lists (see rule above)
2. Johnson v. Johnson
3. Issue: whether a valid holographic will can incorporate by reference a prior invalid typewritten will
3. Facts: T had typewritten will that was invalid b/c not signed or witnessed.  But told ppl that he had a will.  At the bottom of the typewritten will, T wrote and signed, in his handwriting, "to my brother james, $10, this will shall be complete."  No witnesses to the handwritten portion.
3. Holding: ct held that the handwritten will incorporated the prior will by reference
3. Reasoning:
3. Typewritten will was not valid attested will b/c not signed and no witnesses
3. Valid holographic will?
· Typewritten will is NOT a valid holographic will b/c material provisions are NOT in T's handwriting
· Handwritten addition to will is valid holographic will/codicil
3. Issue: whether will expanding doctrine can include the invalid typewritten will with the valid handwritten will
· Republication by codicil
. Does NOT work b/c codicils cannot republish a prior invalid will
. BUT ct stretches doctrine to have same effect as incorporation by reference b/c jdx did not use incorporation
· Integration
. Typed material cannot be integrated into a holographic will (b/c the material provisions are NOT in the T's handwriting)
. Therefore, integration does NOT work 
· Incorporation by reference
. The holograph referred to the typed portion of the page and the typed material was in existence at the time the handwritten additions were added
. Therefore, incorporation by reference applies
3. RULE:
4. Apply all three will expanding doctrines to determine whether document can be incorporated into will
4. In jdx that do not use incorporation by reference, cts will stretch other doctrines (such as republication by codicil) to have same effect as incorporation by reference (poorly written case)
3. Concurrence: 
5. Agrees with outcome
5. Argues for substantial compliance -  expresses a common tendency of courts to look for someway to go around the rigidity of strict compliance
3. Dissent:
6. Argues for strict compliance
2. Acts of Independent Significance
3. RULE/CA CPC 6131: A will can dispose of property by reference to acts outside of the will (referenced act can control who or how much a beneficiary takes) as long as the referenced act has significance independent of its effect on the T's probate estate (inter vivos or non-testamentary significance)
0. Independent act - look for something other than purely testamentary significance that motivates T to do act
0. Doctrine of independent significance looks to acts that have not happened (future events) at time will is executed
1. Compare to republication and incorporation by reference that look to acts that have already occurred at time of will execution
3. APPLICATION:
1. The creation of a testamentary writing qualifies as an act of testamentary significance as long as the referenced act has its own independent significance apart from its effect on the will
0. HYPO: T makes bequest of $1k to each of the beneficiaries in his brother's will.  If T already has will in place, what doctrine to apply to give effect to T's wishes?
0. Acts of independent significance
0. Referenced act of independent significance - brother writing a will NOT dependent on its effect on T's probate estate
0. B/c nature of act does NOT relate to T's probate estate - OK
1. HYPO: T makes will in which he states that he gives his children 10k each.  T is not married and does not have children at time of will execution
1. Act of independent significance - having children has independent significance apart from its effect on T's probate estate
1. Look at all the facts and circumstances to determine whether there is an act of independent significance
2. CL: cts look closely for fraud.  To the extent there is a reduced risk of fraud, cts are more likely to award bequest to beneficiary
2. Modern trend: lower threshold - UNLESS there is evidence of potential for fraud, cts are willing to let these acts go (risk of fraud is not enough)
1. PROBLEM1 p 324:
3. T bequeaths contents of his house to A.  T's house contains furniture, jewelry, artwork, clothing, stock certificates, and cash.
0. Referenced act of independent significance - rotating, moving items in/out of home
0. T had art collection that he moved around/rotated from house to storage.  Ct held that the rotation of paintings was of independent significance (Estate of Isenberg)
0. BUT in another case, ct distinguished btwn usual tangibles and intangibles and found that intangible items (stock certificates, etc.) were NOT intended as part of the bequest (Estate of Light)
3. T bequeaths contents of right hand desk drawer to A
1. Referenced act - putting stuff in drawer
0. Potential for fraud b/c beneficiary can put things in/out of drawer for testamentary purposes
0. Look at all the facts and circumstances to determine whether there is independent significance
1. To the extent that items are stored in unusual places, then cts are suspicious that there was NO independent significance
3. T bequeaths contents of safe deposit box
2. Referenced act putting stuff in safe deposit box
0. Potential for fraud is LOW - cts almost always award items in safe deposit box (only T has key, and traditional places to store important assets)
2. Contracts Relating to Wills
4. ISSUE: Disgruntled beneficiaries that bring claims against T for breach of K relating to will are treated as creditors 
0. Creditors take first BEFORE beneficiaries under a will or heirs under intestacy
0. Concern with potential for fraud
4. RULE:
1. Two types:
0. Contract to make a will
0. Contract not to revoke a will
1. To enforce contract, MUST:
1. Prove a valid contract (offer, acceptance, consideration)
1. Apply contract law, NOT probate law
1. Writing requirement (depends on jdx)
2. Modern trend/UPC 2514: requires contracts concerning wills to be evidenced by writing signed by decedent (to prevent fraudulent claims)
2. CA Approach/CPC 21700:
1. Provisions of the will stating material provisions of the K OR
1. An express reference in a will to a K and extrinsic evidence proving the terms of the K OR
1. A writing signed by the decedent evidencing the K OR
1. Clear and convincing evidence of an agreement (can be oral) between the decedent and the claimant (or another person for the benefit of claimant) or a promise by the decedent to the claimant (or another person)that is enforceable in equity
1. Contract NOT to revoke
2. Modern Trend/CA CPC 21700(b) - K NOT to revoke MUST be done expressly in the will
0. Execution of a joint will or mutual will does NOT create a presumption of a contract not to revoke
1. Remedies - EITHER the transfer of the promised property OR the payment of the value of the property that was promised through:
3. Constructive trust
3. Specific performance
3. Damages
3. Injunctive or declaratory relief
4. APPLICATION:
2. Distinguish between obligations of will and obligations of K
0. PROBLEM 2 p 326
0. T makes K w/ A to leave everything to A at T's death if A will take care of T for life.  T executes a will leaving everything to A.  A changes mind and does not care for T.  T rescinds K.  Can A take?
0. Valid will
0. Will not validly revoked
0. Valid K? Yes, but breach of K
0. Will is valid but K is at issue
0. Remedy: damages
2. Writing requirement (see rules above)
1. PROBLEM 3 p 326
0. A dies of AIDS.  After A's death, A's roommate, B, claims 1/2 of A's estate.  B alleges that A promised to leave B 1/2 his estate if B cared for A.  B produces document typed by B and signed by A and one witness.
0. If B can prove the K, then he is a creditor
2. Contracts MUST meet standard contract requirements: offer, acceptance, and consideration
2. PROBLEM 4 p 327
0. W promises H that she will take care of him for life if H devises her Blackacre.  H dies and devises all of Blackacre to A.  Is K enforceable
0. W has preexisting obligation to  care for and support spouse when alive
0. Therefore, there was NO consideration for this K, so NOT valid
0. BUT if they were NOT married, then to the extent that there is no preexisting obligation, then there is consideration to the K
2. Contracts Not to Revoke a Will
3. Joint and mutual wills
0. Joint will - one will for two people.  The survivor gets everything under the will
0. Mutual will - mirror image wills.  Two wills that have identical dispositive provisions
0. Problems occur when the first person dies and the survivor changes mind
3. Contract rights vs. spousal protection rights
1. HYPO: H and W have mutual wills where they leave everything to each other and then to their children, and there is an express provision not to revoke.  W dies and H gets everything.  Can H revoke?
0. H can revoke will BUT cannot void contract claim
0. If H breaches by revoking (explicitly or by operation of law), children can sue H in contract for breach (instead of being beneficiaries, they will become creditors)
1. Who takes first when the surviving spouse remarries and the new spouse's claims constitute a breach of the contract not to revoke? Jdx split
1. MAJ/CA - Terms of K not to revoke are enforced and the contract beneficiaries take before the new spouse b/c creditors have rights elevated above all beneficiaries
1. MIN - Finds that contracts that discourage or restrain the right to marry are void as against public policy, so cts let the new spouse takes before contract beneficiaries (Via v. Putnam)
3. Property affected
2. Scope of the property subject to the contract not to revoke should be addressed in the contract, BUT if not, cts hold that the contract not to revoke applies not only to the property the surviving party received from the deceased party BUT ALSO to property subsequently acquired by the surviving party
2. HYPO: H and W make joint will leaving everything to the other spouse and then to the children.  W dies and H inherits property.  H continues to work, inherits assets, wins lottery.  H then meets another woman and revokes his old will, giving everything to new woman.  What property is subject to the claims under the mutual will?
1. Under CL - everything, including property obtained after death of surviving spouse
3. Right to use reasonably
3. Surviving spouse has a life estate in the property subject to the contract not to revoke, with the right to use and consume the property reasonably
0. Cts can step in to prevent surviving spouse from wasting assets
 
 
Construction of Wills
METHOD:
General rule: Look to the will as of the date of execution to construe wills
Why is extrinsic evidence being offered?
To prove validity of will - then extrinsic evidence is allowed
To construe will
MAJ RULE: plain meaning and no reformation
EXCEPTIONS:
Patent Ambiguity - NO extrinsic evidence
Latent Ambiguity - YES extrinsic evidence
Misdescription
Equivocation
Personal usage
Reformation - extrinsic evidence admitted whether patent or latent
CA approach (Estate of Russell)
Doctrine of Scrivener's error (UPC approach)
Mistaken or Ambiguous Language in Wills
ISSUE: admissibility of extrinsic evidence to construe wills
Interpretation
RULE (MAJ):  Plain meaning; no reformation
Plain meaning/no extrinsic evidence rule - plain meaning of the words of the will cannot be disturbed by evidence that another meaning was intended; extrinsic evidence may be allowed to correct some ambiguities
STRICTLY construed
No reformation rule - reformation of wills not allowed
Reformation - equitable remedy that corrects mistaken terms in the will to reflect what the T intended to say
Rationale - ct must interpret the words that the T actually used, not the words that T is purported to have used
EXCEPTIONS:
Patent Ambiguity - ambiguity that appears on the face (four corners) of the will
Extrinsic evidence is NOT admissible if the ambiguity is patent (limited to what is on the face of the will)
Latent Ambiguity - ambiguity that manifests itself only when the terms of the will are applied to the T's property or designated beneficiaries
Extrinsic evidence IS allowed for latent ambiguity to establish and construe the will
APPLICATION:
Determine reason for introduction of extrinsic evidence
To prove validity of will, extrinsic evidence is admissible
Fleming v. Morrison - T executed a will giving his estate to a woman so that she would sleep with him.  T died and woman presented the will for probate. Ct allowed the admissibility of extrinsic evidence (T told atty that the will was "fake") to prove that the will was invalid b/c it lacked testamentary intent.
To construe meaning of will - see rules below
Plain meaning rule - no extrinsic evidence is admissible when plain meaning of will is clear
Mahoney v. Grainger
Issue: whether extrinsic evidence should be admitted to construe the meaning of T's will
Facts: T executed a will in which she gave two cousins general bequests and she had a residuary clause in which she devised her estate to "my heirs at law living at the time of death to be divided among them equally."  At the time T wrote her will, she told her atty that she had about 25 cousins and wanted them to share her estate equally.  At T's death, T's sole heir at law was her aunt.  The lower court found that the residuary estate was to be distributed to T's aunt, her sole heir at death.  T's cousins challenge the will and seek to introduce extrinsic evidence of the atty's statement - that T intended that her 25 cousins share the residue.
Holding: ct held that no extrinsic evidence is admissible b/c the plain meaning of the will is clear and there are no ambiguities
Reasoning:
Ct applies the traditional plain meaning rule and finds that the language of the will is clear b/c the language, "heirs at law living at the time of my decease," clearly refers to T's aunt
Ct finds that the language is clear and there are no ambiguities, therefore, the extrinsic evidence is excluded
RULE:
Application of traditional rule
Plain meaning rule - the court will construe the will using the plain language of the will itself and extrinsic evidence is allowed ONLY when there is an ambiguity 
Rationale:
Prevents the admission of extrinsic evidence and fraudulent claims
Extrinsic evidence increases the cost of litigation and taxes the court system
Criticism:
There is no one real or absolute meaning to words, therefore, there cannot be a plain meaning of a will
Goal should be to give effect to the T's intent, BUT by using the plain meaning rule, the readers' construction of the terms of the will is substituted for the T's intent
Plain Meaning, Ambiguity, and Extrinsic Evidence
Distinguish btwn Patent vs. Latent Ambiguities
Patent Ambiguity - ambiguity that appears on the face of the will
Latent Ambiguity - ambiguity that manifests itself only when the terms of the will are applied to the T's property or designated beneficiaries
Distinguish btwn Patent vs. Latent Ambiguities
Subjective inquiry whether patent vs. latent ambiguity
HYPO: T gives 1/3 of estate to A, 1/3 to B, 1/3 to C, and 1/3 to D
Ambiguity?
Yes, patent ambiguity b/c ambiguity is clear on its face
Ct will look at the will and find that T intended a 4-way split, not a 3-way split
HYPO: T gives $10k to his favorite student, Michael.  BUT there are 4 students named Michaels in class.
Ambiguity?
Not patent b/c not ambiguous on its face
Latent ambiguity b/c not clear which Michael T is referring to
Ct will allow extrinsic evidence to determine which Michael was intended
Three types of latent ambiguities:
Misdescription - when the description does not exactly fit any person or thing
Ex. T bequeaths property located at 1234 Mockingbird Lane.  But T does not own property at this address, T owns property at 4321 Mockingbird Lane.
Cts will use a "white-out" approach by striking the incorrect description.  The ct will then look at the remaining language to determine if there was enough left to construe the will
Rationale: courts don't want to fix mistakes
Here, ct will strike out 1234 and look to see if T had any other property on Mockingbird lane
NOTE: if T owned two properties on Mockingbird Lane, then latent ambiguity and extrinsic evidence will be admissible
Equivocation - when the description describes a person or a thing and more than one person or thing exactly matches the description
Ex. T bequeaths $10k to his favorite student Michael.  But there are more than one students named Michael.
Ct will accept extrinsic evidence to determine which person was the intended Michael
Personal Usage "Nickname" Exception - if T always referred to a person by a nickname, evidence is admissible to show that the T meant someone other than the person with the legal name of the legatee
Ex. T bequeaths $10k to Colonel Sanders, the guy he sees at KFC (not actually Colonel Sanders, the guy he calls Colonel Sanders)
Ct will accept extrinsic evidence to show that the T meant someone other than the person w/ the legal name of the legatee
Reformation - Correcting Mistakes
Correcting mistakes w/o the Power to Reform Wills
RULE: Trend towards admitting extrinsic evidence to correct mistaken terms to conform the will to the actual intent of the T
APPLICATION:
Arnheiter v. Arnheiter
Issue: whether misdescription error can be corrected
Facts: T wrote will that directed her executrix to sell her interest in property on 304 Harrison St.  But T did not own any interest in property on 304 Harrison St at the time the will was executed or at her death, T only owned a property interest in 317 Harrison St.  Executrix applied to the court to correct the mistake
Holding: ct corrected the misdescription error by striking the erroneous language
Reasoning:
Ct finds that it cannot reform a will or correct any mistakes
But the court finds that there was an error by the T of misdescription, so the court strikes 304 and looks at the will to determine if T's intent can be construed with the remaining language in the will (plain language rule)
The court finds that T intended to bequeath her property at 317 Harrison St, her only property on Harrison St
RULE:
Classic misdescription case
When misdescription occurs, courts can strike the erroneous language and from the remaining plain language determine the T's intent
Courts can use the patent/latent distinction to allow extrinsic evidence
Misdescription is considered mere erroneous description and is distinguishable from reformation (correcting will)
Estate of Gibbs
Issue: whether misdescription error can be corrected
Facts: T's will made a bequest to Robert J. Krause, but they intended the bequest to go to a different person, Robert W. Krause.  The lawyer looked in the phone book at wrote the address of the wrong Robert Krause in the will.
Holding: Ct holds that the misdescription error was properly corrected by eliminating the middle initial and address to determine the intended beneficiary of the bequest
Reasoning: ct adopts the misdescription approach and eliminates the legatee's middle initial and address.  B/c there are multiple Robert Krauses, latent ambiguity, so extrinsic evidence is admitted to prove that Robert J. Krause was the intended beneficiary
RULE:
Although courts have resisted reformation, courts strain construction principles to properly identify property or beneficiaries in wills
Openly Reforming Wills for Mistake
RULES:
Modern RULE (CA): Cts will consider extrinsic evidence of the circumstances surrounding T's intent at the time of the will's execution to analyze T's intent when the will was executed and whether there is an ambiguity in the will
No patent vs. latent distinction
Ambiguity - any provision that is reasonably susceptible to two or more meanings
If there is an ambiguity, then extrinsic evidence is ONLY admissible to prove one of the reasonable interpretations
Scivener's Error Doctrine (UPC/MIN - NOT adopted in CA) - Extrinsic evidence is admissible to establish and correct a mistake in a will IF:
There is clear and convincing evidence of a scrivener's error
There is clear and convincing evidence of the error's effect on the T's intent
APPLICATION:
Estate of Russell
Issue: whether extrinsic evidence is admissible to prove T's intent
Facts: T wrote a valid holographic will devising certain gold and jewelry to her niece, T's sole heir.  T also made a residuary bequest leaving everything else to Chester and Roxy.  Roxy was T's dog who predeceased T.  Trial court admitted extrinsic evidence to show T's intent and found that the will gave the entire residue to Chester and that the terms of the will only required that Chester take care of T's dog (b/c will states "to Chester and Roxy").  T's niece challenges the will on grounds that the 1/2 residue gift to T's dog is invalid and void, so that the failed 1/2 gift goes to intestacy and she will take.
Holding: Ct holds that extrinsic evidence is not admissible to prove T's intent b/c there is no ambiguity in the will
Reasoning:
Ct finds latent ambiguity re:  bequest to dog
Ct allows extrinsic evidence that establishes that Roxy was T's dog
Re: whether extrinsic evidence is admissible to determine whether T intended to give split residue btwn Chester and Roxy 50/50, ct rejects plain meaning rule and follows modern trend
Extrinsic evidence of the circumstances surrounding T's intent at the time T wrote the will is admissible:
If the provisions are reasonable susceptible to two or more meanings, then extrinsic evidence is admissible to prove those meanings
If the provisions are not reasonable susceptible of two or more meanings, then there is no ambiguity and no extrinsic evidence is admissible to prove a meaning different from the express intention of the will
Ct finds that will is NOT ambiguous b/c it is clear that the will bequeathed Chester and Roxy the residuary estate 50/50 - b/c the will was not ambiguous, extrinsic evidence of T's intent should have been excluded
The ct finds that the gift to Roxy, the dog, is void, and b/c the jdx uses a no-residue-of-a-residue rule, the void gift passes through intestacy and to T's niece (as T's sole heir).
RULE:
Modern trend approach to the introduction in extrinsic evidence - rejects plain meaning rule:
Extrinsic evidence of the circumstances under which a will is made is admissible to consider what the T meant by the words used in the will (Look at the circumstances surrounding T at time of will)
If the provisions are reasonable susceptible to two or more meanings, then extrinsic evidence is ONLY admissible to prove one of those interpretations
If NOT reasonable susceptible to two or more meanings, then NO extrinsic evidence is admissible
Applies CL rule: No residue-of-a-residue - A void gift to a residuary beneficiary passes through intestacy (NOT CA rule)
NOTES:
Question whether T lacked capacity if she made void gift to dog?
Commentators argue that extrinsic evidence should be admitted to show that T did not want her estate to go to intestacy
Scrivener's Error Doctrine (UPC/MIN approach- NOT adopted in CA)
Erickson v. Erickson
Issue: whether ct should admit extrinsic evidence re: T's intent that his will not be revoked automatically by his subsequent marriage
Facts: T executed a valid will in which the residue of his estate would go to Dorothy.  A few days after the will was executed, T married Dorothy, voiding the will under state law (state law provided that marriage after signing a will presumptively revokes the will UNLESS there is a clear statement of intent not to revoke).  T's lawyer tells T that the will was valid, T dies without changing his will.  T's daughters from a prior marriage challenged the will on ground s that the will was invalid b/c revoked by statute (so the residue would fall to intestacy).
Holding: ct applied scrivener's error doctrine and find that the extrinsic evidence should be admissible if there is clear and convincing evidence of a scrivener's error and clear and convincing evidence of its effect on T's intent
Reasoning:
Ct finds that state law would invalidate the will unless there is an expression of contrary intent (that T did not want the will to be revoked as a result of his marriage)
There is nothing in the will that expresses contrary intent
Wife wants to bring in extrinsic evidence of contrary intent
Ct adopts the doctrine of scrivener's error b/c:
Like atty engaged in fraud in the inducement (by inducing T to sign an invalid will that did not represent his true intentions)
Policy against allowing heirs to benefit from fraudulent error
The presumption that the will is valid is rebuttable by clear and convincing evidence - high threshold, therefore won't open the floodgates to litigation
Ct finds that scrivener's error applies to this case b/c there is clear and convincing evidence of scrivener's error that induced the T to execute a will that he intended to be valid despite marriage
RULE:
Scrivener's doctrine: 
IF:
There is clear and convincing evidence of scrivener's error AND
Clear and convincing evidence of its effect on the T's intent
THEN extrinsic evidence is admissible to establish and correct the mistake
Ct adopts scrivener's error doctrine and establishes the rule (see above)
Intent-based analysis into wills
Does not care about ambiguities
Doctrine of scrivener's error is a doctrine of construction - to the extent there is a scrivener's error, then allow extrinsic evidence that will be used to rewrite the will and correct mistakes that will "save" the will
Consider whether this is just a validity case or the evolution of will construction?
If just a validity case, then not a big deal
BUT if case introduces a new doctrine, then it is a big deal
Scope of case is unclear
Death of Beneficiary Before Death of Testator: Lapse
METHOD:
Lapse?
Save will?
Antilapse statute
Class gift
Lapse
Lapse - lapse of a gift occurs when a devisee predeceases the T
Effect of Failed Gifts
Specific or general devise
If a specific or general devise lapses, the devise falls into the residue
Residuary devise - if a residuary devise lapses, then:
CL/MIN - NO residue-of-a-residue 
The lapsed residuary share passes through intestacy
Modern trend/MAJ/CA - residue-of-a-residue
The remaining residuary beneficiaries share in the lapsed share
Rationale: when a T uses a residuary bequest, shows an intent to avoid intestacy
Void Gifts vs. Lapse Gifts
Void gift - when devisee is dead at the time the will is executed or the devisee is an ineligible taker (ex. Dog or cat) the devise is void
Lapse gift - was possible for beneficiary to take but subsequent event (death) has intervened
Doctrine of Antilapse can save an otherwise lapsed gift
Antilapse Statutes
RULE: 
Antilapse statutes provide that
When there is a lapse AND
CA applies to BOTH lapse and void gifts
The predeceased beneficiary meets the statutory degree of relationship to the T AND
Degree of relationship varies by jdx 
CA has BROAD def'n - includes kindred of T and kindred of surviving, deceased or former spouse of T (BUT NOT SPOUSES)
The predeceased beneficiary has issue who survive the T
THEN presume that the T intends the lapsed gift goes to the issue of the predeceased beneficiary 
Rebut the antilapse presumption 
Antilapse presumption will NOT apply IF the will expresses contrary intent
CA - can elect out through express contrary intent OR a substitute disposition
Express statement of contrary intention (ex. Will states "if A predeceases me, then…")
Low threshold to find contrary intent (CL/CA rule)
Words of survivorship show contrary intention
Rationale:
Presume that the T would prefer that the gift go to the predeceased beneficiary's issue rather than fail
CA RULE:
CPC 21110 Antilapse statute (see above)
Antilapse is DEFAULT provision - Applies to ALL transfers (including nonprobate transfers)
Intestacy rules apply w/o regard to lapse or antilapse
APPLICATION:
HYPO: T leaves 10k to his favorite T&W professor.  If prof dies before T, then what should happen to the gift?
Presume that T would prefer that gift would fail
BUT if the T has a significant relationship to the beneficiary (ex. Mom), THEN presume that T would prefer that the gift go to the beneficiary's issue and NOT fail
Contrary intent
CL /CA rule [CP 21110]: low threshold for what constitutes contrary intent
Any express words of survival OR any express gift-over in the will to another beneficiary in the event of the first beneficiary's death constitutes sufficient contrary intent
Modern trend/UPC 2603: higher threshold
Words of survivorship are NOT, in the absence of additional evidence, sufficient to show contrary intent, therefore antilapse statute applies
Ruotolo v. Tietjen
Issue: whether "if he survives" me is a conditional gift that is a sufficient expression of contrary intent to prevent antilapse statute from applying
Facts: T devised 1/2 his property to his stepdaughter "if she survives me."  Stepdaughter died before T, leaving a daughter.  Trial ct held that antilpase does not apply
Holding: ct adopted the UPC approach and held that the words of survivorship, standing alone, do not constitute an expression of contrary intent, therefore, apply antilapse doctrine
Reasoning:
Lapse? Yes
Appropriate relationship? Yes, stepchildren are included w/in the scope of the statute
Will express contrary intent?
Ct applies UPC approach
Ct finds that antilapse should be read broadly
Ct was concerned that the language was boilerplate and the T did not intend them, so there was no express gift-over if the beneficiary predeceased T.  If there was a gift-over, then the gift would fall to intestacy (want to avoid intestacy)
Ct finds no evidence of contrary intent and applies antilapse
RULE:
Modern trend/UPC requires higher burden of contrary intent - reads antilapse broadly
Words of survivorship do NOT show evidence of contrary intent
Words of Purchase, Words of Limitation, and the Meaning of "and" versus "or"
RULE: Cts MAY read the term "and" as "or" in order to provide for a substitute gift and avoid lapse (BUT NOT all cts will do this) 
Words of purchase = "to A"
Words of limitation = "and her heirs and assigns"
BUT "to A or her heirs and assigns" = ONLY words of purchase, so A is the primary devisee and A's heirs are A's substitute takers if A predeceases T (includes substitute gift)
APPLICATION:
Jackson v. Schulz
Facts: B was married and three kids with H1.  B then marries H2.  In his will H2 stated "give to B all property to her and her heirs and assigns forever."  B died and then H2 dies. 
Holding: ct applied antilapse and read the term "and" as "or" to provide a substitute gift to B's children to avoid escheat to the state, since T had no living heirs
RULE:
Under CA law/CL rule, antilapse does not apply to spouses
BUT cts can read terms broadly to effectively have the same effect as applying antilapse
Class Gifts
RULE/CPC 21110:
When devise is to a class of persons, and one member of the class predeceases the T, the surviving members of the class divide the gift
Class gift - gift to a class of individuals who are identifiable as a class
KEY: determine whether T intended to create a class (facts and circumstances inquiry)
Class Factors (4):
Description of beneficiaries
Description of gift
Common characteristic
Overall testamentary scheme
Express right of survivorship
Restatement creates a presumption that if a T identifies the beneficiaries by group label and by name, then T was NOT group minded
BUT presumption can be rebutted if the circumstances indicate that the T did not intend the beneficiaries take as a group
Class is open until death of T
Members of the class can change and the amount that they take is not settled until T dies
Antilapse and class gifts (see below)
APPLICATION:
HYPO: T gives estate to A, B, C, D, E in equal shares
If B predeceases T?
If class gift, then the other members of the class absorb B's interest (like right of survivorship in JT)
Four factors to determine whether there is a class gift
Dawson v. Yucus
Issue: whether the gift was a class gift
Facts: T inherited an interest in her husband's farmland.  In her will, T wanted the farm to revert to his side of the family, so she devised her interest in the farm to two nephews of her deceased husband (1/2 each).  One of the nephews predeceases T.
Holding: ct held that the gift was not a class gift, so it lapses and falls into the residue
Reasoning:
Antilapse was not available b/c nephew was not a valid beneficiary under the state antilapse statute (BUT in CA, antilapse would work b/c kindred of deceased spouse)
Class gift?
Four factors to determine whether T intended class gift:
Description of beneficiaries
By name or generic description
Here, will describes the beneficiaries specifically (against class gift)
Description of gift
Fixed share or described in the aggregate
Here, will describes fixed shares to the nephews(against class gift)
Common characteristic
To the extent members of the class share common characteristics, they look more like a group
Here, both were her nephews, BUT there were other nieces and nephews that were not mentioned (so doesn't look like class gift)
Overall testamentary scheme
Whether in light of T's total testamentary scheme, it makes sense to call it a class gift
Here, if don't call it a class, then it falls to the residue and goes to her family members, which is against T's intent to give the farm to her husband's family
T also had another provision in her will that provided for an express right of survivorship - therefore, T knew how to create one and didn't create one here, so T didn't have the intent to do it here.
Ct found that no class existed
RULE:
Whether or not there is a class is a fact sensitive inquiry based on T's intent - look at four factors
Application of antilapse to class gifts
ISSUE: How to save a failing class gift
RULE/CPC 21110: FIRST apply antilapse, THEN class gift analysis
Rationale: try to save gift to the issue of the predeceased beneficiary first.  If fail, then try to save gift for the other members of the class
EXCEPTION for void gifts
Do NOT apply antilapse to gifts where a member of the class is dead at the time the will is executed (presume that T did not want to include the predeceased member or his issue)
APPLICATION:
HYPO: T's will states "I give my estate to my 3 sons."
Class gift
Assume one son dies, then what happens to his share?
If antilapse applies, then deceased son's issue will take
HYPO: What if one son dies before T and she changes will to state "I give my estate to my sons"
Class gift
Antilapse applies? NO, presume that T did not want to include the predeceased child or his issue
Changes in Property after Execution of Will
Types of gifts:
Specific gifts - a disposition of a specific item of T's property
General gifts - gift that is intended to confer a general benefit and not give a particular asset
General gifts create an obligation on the executor to satisfy the bequest
Ex. 100 shares of Chevron to X - creates an obligation on executor to buy 100 shares to satisfy the bequest
Demonstrative gifts - hybrid - general devise payable from a specific source (ex. 1k out of Wells Fargo bank account)
Residuary gifts - portion of T's estate that is not otherwise effectively devised by other parts of the will
Ademption by Extinction
When specific bequest is made and the asset is no longer in the T's possession at death, then treat the gift as having been adeemed by extinction
ONLY applies to specific devises
CL RULE/MAJ - Identity Approach
When T makes a specific gift, and the T later transfers that gift, so that the gift cannot be identified at the time of T's death, an irrebuttable presumption arises that the T intended to revoke the gift
No extrinsic evidence is admitted
Clear, bright line rule - easy to apply
BUT does not distinguish btwn Voluntary vs. Involuntary transfers
Voluntary transfer - clearer intent to revoke
Involuntary transfer - presumption to revoke is not as strong
CA Approach - Modified intent approach
Applies traditional identity approach AND curative doctrines
Modern trend/ Modified Intent Approach
Identity approach BUT codifies the exceptions to ademption and for replacement property, and provides for the pecuniary value of property disposed of during the T's lifetime if the devisee can she that T did not intend ademption
In re Estate of Anton
Issue: whether the sale of the duplex adeemed a specific property bequest
Facts: T became ill so she gave her daughter power of atty over her affairs.  Daughter then began to sell T's assets to pay for T's care.  T had a duplex that was give to her and her deceased husband by Gretchen, H's daughter.  T's will bequeathed half her interest in the duplex to Gretchen.  B/c T needed the money, daughter sold the duplex.
Holding: Ct applied modified intent approach and held that the sale of the duplex did not adeem the bequest to G
Reasoning:
Under CL approach, the gift would be adeemed and G would get nothing
BUT ct applies a modified intent approach that recognized exceptions to ademption where the sale was by a guardian or conservator w/o the knowledge and consent of an incompetent testator
Ct finds that T did not know that duplex was being disposed of, so the court treats the gift as not adeemed
B/c G had 50% interest in the duplex, ct gives her 50% of the remaining proceeds from the sale of the duplex
RULE:
Modern Trend approach - looks at whether T intended ademption. Presumes that the beneficiary will take asset or the pecuniary value of the asset UNLESS the will states otherwise (durable power of atty exception)
EXCEPTIONS/Mitigating Doctrines:
Characterize as general, not specific
Ademption only applies to specific bequests, so courts may find a general bequest that is not subject to ademption
If general bequest, then the executor has the burden of satisfying the bequest with the remaining assets
Change in form, not substance
If the change in gift has been in form only, but not in substance, then cts will give the changed item (b/c same form)
Ex. T bequests Yukon XL to A.  At death, T owns a Chevy Volt.
Cts inclined to find that T intended to give "car"
Ex. Change bank account to another bank is a change in form, not substance
Construe at time of death
Generally construe gifts at the time of execution BUT cts may construe the gift at time of death to avoid ademption
Ex. T bequests Yukon.  At death, T owns Chevy Volt.
Ct can construe the gift at time of death so that the bequest is of the Volt, rather than the Yukon
Change in value
BUT cts are reluctant to construe gifts at the time of death IF the effect is to give the beneficiary a gift that is worth substantially more (ex. Yukon to Maserati)
Conservatorship/Durable power of attorney exception [CPC 21134]
IF a specific gift is sold or mortgaged by a conservator or agent acting with durable power of atty for an incapacitated principal
THEN the transferee of the specific gift has the right to a general pecuniary gift equal to the net sale price, or of the amount of the unpaid loan, on the property
Converts specific gift into a general gift
Does NOT matter whether the transfer by the agent was voluntary OR involuntary
BUT this does NOT apply IF, after the sale, mortgage, etc, the conservatorship is terminated and T survives the termination by one year
If T gets better and is no longer incapacitated, THEN T must fix problem w/in 1 year, otherwise the gift will not be converted into a general gift and ademption will occur
Ex. In re Estate of Anton (above)
Outstanding balance doctrine [CPC 21133]
IF the item that is the subject of a specific gift is transferred (voluntarily or involuntarily) AND
When the T dies, there is still an outstanding balance due the T as a result of the transfer
Includes insurance proceeds, eminent domain awards
THEN the beneficiary of the specific gift that was adeemed takes the outstanding balance in lieu of the specific item
NOTE: Distinguish cash vs. note
Beneficiary doesn't get full amount - ONLY gets the outstanding balance
BUT once cash is given and the cash is commingled in T's account, then courts do not unwind that amount
Stocks
Stock Splits
Stock splits - when the price of stock rises, the stock is split to bring the price of each share down.  Shares represent the same proportional ownership of shares as before the split
CL RULE:
If general gift, THEN the beneficiary does NOT take the additional shares
If specific gift, THEN  the beneficiary takes the additional shares
Modern Trend/CA/CPC 21132
If T owned securities at the time the will was executed that fit the description of the securities in the bequest, the beneficiary gets any additional stocks resulting from T's ownership of securities described in the instrument AND the additional shares resulted from corporate action
Treat as specific bequest if OWNED at time will was executed
BUT treat as general bequest if NOT owned at time of execution
Stock Dividends
Stock dividends - stock issued to shareholders in proportion to their ownership of stock, therefore, NO change in ownership
CA RULE: Treat the same as stock splits (above)
Stocks of Closely Held Corporations
Cts treat all shares of closely held corporations like specific bequests (b/c no market for privately held stock)
Satisfaction
ISSUE: When T makes an inter vivos gift to beneficiary under will, should the inter vivos transfer could against the beneficiary's testamentary share of the estate
RULE:
CL RULE:
If inter vivos gift made to a descendant of T, then presume that the gift was In partial or whole satisfaction of the beneficiary's testamentary gift 
Modern Trend/CA RULE/CPC 21135:
NO Presumption UNLESS there is a clear intent to the contrary in WRITING in the following methods:
The instrument provides for deduction of the lifetime gift from the at-death transfer OR
The transferor declares in a contemporaneous writing by the donor OR
Acknowledgement that the gift is in satisfaction by the donee OR
The property given is the same property that is the subject of a specific gift to that person
Relation to antilpase [CPC 21135(d)]
IF transferee predeceases T, satisfaction applies to reduce the gift to the transferee's issue under antilapse UNLESS  the T's contemporaneous writing states otherwise
NOTE: opposite treatment than other advancement (don't ding issue)
Applies to ALL transfers (NOT just probate transfers)
Distinguish advancement vs. satisfaction
Advancement - ONLY applies to intestacy
Satisfaction - applies to testamentary transfers
ONLY applies to general gifts (if specific gift, ademption applies)
Exoneration of Liens
ISSUE: whether a specific bequest of encumbered property is presumed to pass to beneficiary free of any mortgage or debt
CL RULE: Presumption that the beneficiary takes the property free and clear of any debt.  
Any debt is paid off from the residuary estate
Modern Trend/CA/CPC 21131:
A specific gift passes the property SUBJECT TO any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, (beneficiary only gets the T's equity in the property) regardless of a general directive to pay debts contained in the will
BUT T can put a provision in the will for the executor to pay off this express debt
Abatement
ISSUE: when T has insufficient assets to pay debts and devises, how to divvy up estate
CL RULE: 
In the absence of any indication in the will, devises abate in the following order:
Residuary devises
General devises
Specific and demonstrative devises, pro rata
Rationale: presume that the T wanted to give effect to specific gifts BEFORE residuary gifts BUT the residuary gift is often the MOST important gift (to family, etc.)
CA/CPC 21400/21402 (modified CL rule):
Shares of beneficiaries abate in the following order:
Property not disposed of the instrument (intestacy)
Residuary gifts
General gifts to persons other than the T's relatives
General gifts to the T's relatives
Specific gifts to persons other than the T's relatives
Specific gifts to the T's relatives
IF the instrument provides for abatement OR if the T's plan or purpose would be defeated by abatement, then cts may alter the order of abatement as is necessary to effect the T's intent (Global Savings Clause - protects T's intent)
 
 
 
 
Nonprobate Transfers - Will Substitutes
Introduction
Will substitutes do NOT have to comply with wills act formalities
Four traditional will substitutes:
Life insurance
Joint tenancy
Legal life estates and remainders
Trusts
Construction of nonprobate transfers:
RULE: CA applies wills rules of construction (ademption, satisfaction, etc.) to nonprobate transfers, NOT contract law [Ex. CPC 5600]
EXCEPTION: life insurance contracts - wills act rules DO NOT apply to changing beneficiaries on a life insurance policy (MUST follow insurance procedures to change beneficiary)
Payable-on-death Contracts
RULES:
CL RULE: ONLY life insurance contracts w/ payable on death clauses are exempt from wills act formalities
Modern Trend/CA/CPC 5000: ALL will contracts and instruments w/ POD clauses are exempt from wills act formalities
APPLICATION:
In re Estate of Atkinson
Issue: whether marking certificates of deposit as payable on death is an effective testamentary transfer
Facts: T created three certificates of deposit that were payable on death to his two daughters from a previous marriage.  T intended that the proceeds from the account to be paid to his daughters to avoid probate.  Widow challenged the CDs on grounds that the POD CDs were an ineffective attempt at a will substitute (if ineffective, then the accts drop to intestacy and widow takes a larger share)
Holding: ct found that the POD accts were NOT a valid attempt at a testamentary transfer b/c they did not meet wills act requirements
Reasoning:
Ct applies strict CL rule and finds that the accts do not meet wills act requirements, therefore are not a valid testamentary transfer
RULE:
Traditional CL rule ONLY made an exception to wills act requirements for life insurance Ks
POD accts are not valid will substitutes
Estate of Hillowitz
Issue: whether partnership agreement that provided a payable on death clause is a valid testamentary transfer
Facts: H was a partner in a partnership agreement that provided that on his death, his widow would be paid H's interest in the partnership (POD agreement).  H died and his widow was paid his interest.
Holding: ct applied the modern trend approach and held that agreement does not need to meet wills act requirements
RULE:
Modern trend approach expands exception to wills act requirements to all forms of third party beneficiary payable on death contracts
Life Insurance
RULE:
CPC 5600
Presumption of revocation on divorce applies to ALL nonprobate transfers
EXCEPTION: revocation on divorce does NOT apply to life insurance contracts (Cook)
APPLICATION:
Cook v. Equitable Life Assurance Society
Issue: whether T could change the beneficiary designation of a life insurance policy by will
Facts: T purchased a whole life insurance policy and named W1 as his beneficiary.  Policy required written notice to change the beneficiary.  T then divorced W1 and remarried but didn't change the beneficiary designation on the life insurance policy.  T wrote will leaving all his property and his insurance policy to W2 and his son. 
Holding: ct held that divorce did not revoke the life insurance policy and the only way to change life insurance beneficiary is by using the insurance company's method
RULE:
CL rule: revocation by operation of law does NOT apply to life insurance contracts
Life insurance contract beneficiary can ONLY be changed through insurance company forms/method
Superwills
Superwill would be able to change the terms of a will substitute 
BUT NOT adopted anywhere yet
Rationale:
Want to give effect to T's last expressed intent
Allows T to change everything at once 
Avoids administrative difficulties of having to go through hoops of changing beneficiaries, etc.
Criticisms:
Would cause delays in payment due to having to go through probate
High potential for fraud
Pension and Retirement Accounts
RULE: Federal law preempts state law
APPLICATION:
Egelhoff v. Egelhoff
Issue: whether federal regulation of pension plans preempts state law
Facts: H rec'd life insurance and pension through his employer.  H's wife was designated as beneficiary of both.  H and W divorced.  Two months later, H died without changing the beneficiary designations.  H's children from a prior marriage argue that the global presumption of revocation on divorce should apply to both the life insurance policy and the pension
Holding: ct held that the pension plan was governed by ERISA, so only the designated beneficiaries could receive distributions from the proceeds of the plan
RULE:
To the extent that there is a conflict btwn state and federal law, federal law preempts state law
Multiple Party Bank Accounts
ISSUE: How to treat multi-party bank accounts when paperwork is in JT
Three possibilities (of depositor's intent):
Joint Tenant account - where acct holder intends to give immediate gift to other holder w/ right of survivorship
POD or right of survivorship account - where the acct holder only intends that the other holder take the balance on the holder's death to avoid probate
Agency or convenience account - where acct holder intended another person to draw on the account during the holder's life for the convenience of the holder, and not to receive the balance on the holder's death
Intent vs. Paperwork
Historically, banks steered customers to JT accounts even if it was NOT what the customers intended b/c easier for banks to manage
BUT cts understood that the paperwork on the acct did not indicate the T's intent b/c banks were directing ppl to use joint accounts, so cts were willing to allow extrinsic evidence to determine the T's true intent
Admissibility of Extrinsic Evidence
CL RULE:
If paperwork states "JT," then presume a joint tenancy account
Can rebut presumption w/ clear and convincing evidence of a contrary intent
Varela v. Bernachea
Issue: whether the bank account was a true JT bank account
Facts: A fell in love with mistress, B.  B moved into A's home in FL and paid all her expenses.  A added B to his bank account as a joint tenant w/ right of survivorship.  B had a check card to the account that she freely used.  A fell ill, and B withdrew all the funds in the joint account to her own account.  A recovers and has the bank return the money to the original acct.  A argues that he had no donative intent to make a JT acct
Holding: ct held that
Reasoning:
Presumption that account was JT account
A must rebut by clear and convincing evidence
Ct finds that A did not meet his burden, therefore finds that there was JT account
RULE: CL approach to admit extrinsic evidence to determine donative intent of multi-party bank account
Modern Trend/CA: 
Presume that the parties to a multiple party account own in proportion to their contributions to the account, and on death, there is a presumed right of survivorship 
Contribution approach: A contributes 1/3 of funds and B contributes 2/3.  Then presume that A owns 1/3 and B owns 2/3
Can rebut presumption w/ clear and convincing evidence of a contrary intent
MIN jdx: JT paperwork is conclusive and extrinsic evidence is NOT admissible to show contrary intent
Joint Tenancies in Land
Joint Tenancy w/ right of survivorship - Three important features:
JT creates equal interests on creation
Treated as concurrent life estates for all tenants
The last one living takes all
NOT revocable
Joint tenant cannot devise her share by will
Probate ct does NOT reach joint tenancy interests
The only transfer that occurs in a JT is when the JT was created, so there is no subsequent transfer from the deceased to the survivors
BUT joint tenant can sever the JT during life and convert it into a tenancy in common
Creditor of JT can ONLY reach the JT's interest during life
If the JT dies before the creditor, then there is nothing for the creditor to take b/c interest vanishes at death
Legal Life Estates and Remainder Interests
RULE: life estates and remainder interests are excluded from probate b/c interests are created immediately when deed is executed so there is nothing that probate can reach
Life estate - when T gets all the rights to use and enjoy during life.  When T dies, interest is extinguished and the remainder gets to use the property.
BOTH life estate and remainder interests are created in the same deed, during life, so there is nothing to pass to the remainder when the life estate holder dies
Inter vivos Trusts
Introduction
Trusts are another way of making a gift
Trusts are irrevocable (like gifts)
Trust is a bifurcated gift - separate legal and equitable interests
Settlor gives to trustee to hold for the benefit of the beneficiary
Trustee has legal title and beneficiary has equitable title
Similar rules to gifts
Inter vivos trust are valid will substitutes
HYPO: T gives $5 to X to hold for T's benefit during his lifetime.  On T's death, the $5 goes to Y.
Testamentary or inter vivos action?
Y's right to the $5 was postponed but was created while T was alive, therefore, considered an inter vivos transfer
The transfer occurred during T's life, so there is nothing to pass through probate
Writing requirement for trust instruments
General rule: trust does NOT need to be in writing, BUT depends on the assets in the trust
If ONLY personal property, then no writing needed, can be oral
If real property, then statute of frauds requires writing
Settlor can also be trustee of the trust instrument
General RULE: Anyone cane be a trustee, including a settlor
EXCEPTION: merger
MUST have separation of equitable and legal interests, so CANNOT have exact overlap of trustees and beneficiaries, otherwise trust will be destroyed
Revocable Trusts
CL RULE: presumption that trusts were irrevocable UNLESS terms of the trust expressly state that the trust is revocable
Revocable trusts are valid will substitutes that do NOT have to comply with wills act formalities
Farkas v. Williams
Issue: whether revocable inter vivos trusts are invalid for not complying with wills act formalities
Facts: T purchased stock and took title in his name as trustee for Williams.  T signed declarations in which he conveyed himself the life interest and remainder to Williams, and retained the power to revoke during his life.  T died intestate and his heirs claimed that the inter vivos trusts were invalid b/c they did not comply with the wills act formalities
Holding: ct upheld the trusts and found that some present interest (even though small) passed to the beneficiary even though the trusts were revocable
RULE: revocable trusts do not have to comply with wills act formalities (EVEN though functionally like a will)
Beneficiaries under a revocable trust have no standing to contest a trust b/c interest is contingent and unenforceable during settlor's lifetime
Linthicum v. Rudi
Issue: whether beneficiaries of a revocable trust have standing to challenge trust
Facts: T made a revocable trust and named her brother and sister in law as beneficiaries.  T became ill and her deceased husband's nephew moved in.  T subsequently named nephew sole trustee and beneficiary of the trust.  Nephew was made her conservator and he began to plunder her estate.  T's brother and sister in law allege nephew was unduly influencing T and asked ct to impose a constructive trust to bring back the old trust.
Holding: ct held that the beneficiaries did not have standing to bring suit b/c they did not have any present interest in the trust
RULE: 
Beneficiaries to a revocable trust do not have standing to challenge the trust until after the death of the settlor b/c they are only contingent beneficiaries
UTC approach - while a trust is revocable, the rights of the beneficiaries are subject to the control of trustee and the trustee ONLY owes duty to the settlor
Revocable Deeds/Transfer on Death Deeds for Real Property
CL rule: revocable deeds are NOT allowed
Rationale: 
Looks like invalid testamentary attempt b/c reserves power to T during life
Modern trend/CA: revocable deeds are allowed as long as intent to revoke is clearly expressed on the face of the deed
Rationale:
Modern trend nonprobate movement
Transfer on death deeds
Modern nonprobate movement has led to the transfer on death deed
NOT adopted by CA, but possibly in future
Elements:
Deed must be executed and recorded IN but does not become effective until death of grantor
Deed is revocable during the grantor's life
The transfer is effective immediately on the grantor's death and avoids probate
Planning for Incapacity (NOT COVERED)
 
Restrictions on the Power of Disposition: Protection of the Spouse and Children
Rights of the Surviving Spouse
Marital Property Systems
State law in which person is domiciled at time of acquisition determines property rights
Common Law vs. Community Property Jdx
CL - each spouse owns and manages his/her own SP
CP - distinguish between SP and CP
CP - all property earned during marriage
Each spouse has a present 1/2 interest in the community property
SP - all property earned before marriage, received by GBDD during marriage or profits from SP
Each spouse retains his or her own SP
At death:
If no will, then surviving spouse takes deceased spouse's 1/2 share of CP
Overview
Two different types of spousal protections:
Support for the rest of the surviving spouse's life AND
An outright share of the marital property (two approaches)
Separate property approach
Community property approach
Right of Surviving Spouse to Support (from deceased spouse)
Traditional Rights of Support that Attach:
Social Security
Public pension plan that provides retirement benefits to a worker and his surviving spouse
ONLY a surviving spouse can receive a worker's survivor benefit
Pure income stream that terminates on the surviving spouse's death
Private Employee Pension Plans
EE and ER make contributions to retirement plan that are paid out as an annuity to EE and/or EE's spouse
Most private pension plans are governed by ERISA, which preempts state law
ERISA requires that the spouse have survivorship rights to the retirement benefits
Surviving spouse can waive rights BUT waivers are NOT favored
Homestead
Gives the surviving spouse the right to occupy the family home for a his lifetime
Protects the decedent's family - allows them to keep home and have somewhere to live free of claims of the decedent's creditors
Homestead exemption varies by state
CA - very low homestead exemption
FL - unlimited homestead exemption
Personal Property Set-Aside
Right of the surviving spouse to receive tangible personal property of the decedent up to a certain value (to provide for the family's sustenance)
Items are also exempt from creditors' claims
Amount of limit depends on jdx
Family Allowance
Allowance for maintenance and support of the surviving spouse (and dependent children) during probate
Amount varies depending on jdx
Some give flat dollar amount, others give an amount that takes into consideration the std of living at time of death
BUT cts are restrained in amount b/c allowance depletes the T's estate
Dower and Curtesy - old common law method of spousal support
Dower protects the widow
Curtesy protects the surviving husband BUT only if children were born to the couple
Support obligations ONLY last during surviving spouse's life, and terminate on the surviving spouse's death
To a Share of the Decedent's Property
Distinguish between CP and CL states
Community Property
Each spouse has immediate 1/2 share of all property acquired during marriage (CP)
Protects each spouse from death or divorce during the marriage
Common Law/Separate Property - Elective Share
Wait-and-see approach - ONLY on divorce or death create spousal protection rights, and ONLY to the extent that they are needed
Elective share - surviving spouse can elect to take his testamentary share under the will OR a statutory elective share
Elective share is usually 1/3 to 1/2 of the spouse's SP (varies by jdx)
UPC Marital Property Approach
Phase-in of benefits depending on the duration of marriage
Surviving spouse starts out entitled to 3% of marital property, which increases until the spouse is entitled to 50% after 15 years
Fundamental Differences
Temporal difference
CP - immediate 1/2 interest
CL/SP - no interest in property until death or divorce
Scope of property covered
CP applies ONLY to marital property acquired during marriage
Larger base of property than under CP model
CL/SP applies to ALL of the deceased spouse's property (acquired before and during marriage)
NOTE: when marriage late in life, NOT much CP b/c no labor and income to share BUT different result in CL/SP state
Creditors generally take before spouses
BUT in some cases, spousal rights MAY be given preference above the creditor's rights
CL/SP Elective Share
Surviving spouse can ELECT to take his elective share OR testamentary share (take bigger one)
In computing elective share, any bequests are factored into the percentage
Does a life estate interest count toward the elective share?  UNCLEAR
Some jdx do NOT permit life estate interests to count against the elective shares (b/c life estate is support obligation)
BUT other jdx allow life estate to count against the elective share
In Community Property
Quasi-CP - property that would be characterized as CP if the couple had lived in a CP jdx at time property was acquired
General CP Presumption - property purchased w/ CP funds is CP
Stepped-up basis for community property at death
Community property w/ right of survivorship
Putting a Spouse to an Election (CP jdx)
DIFFERENT than elective share (ONLY in CP jdx)
When deceased spouse conditions a devise to the surviving spouse on the surviving spouse agreeing to permit the deceased spouse to give away some of the surviving spouse's property
HYPO: H and W are married and domiciled in CA.  H buys BA and WA and put title in his name only.  BA and WA are each worth 1mill and H has residue of 500k.  H's will gives WA to his lodgemates and BA and residue to W, but if she objects then H gives all his property to LLS.
H only owns 1/2 interest in BA or WA
BUT if W chooses the deal, she gets more, b/c otherwise she only gets a 1/2 interest in BA and WA
This allows one spouse to force an outcome BUT only works when there is an economic incentive for the surviving spouse
Ex. Kuralt case - wife wouldn't want to share in 1/2 of Montana property BUT need her consent to give the property to mistress
BUT cts don't like this, so if there is any ambiguity in the statement of condition, cts will ignore the condition and construe it as an attempt to devise only the deceased spouse's interest away
Migrating Couples and Multistate Property Holdings
ISSUE: when couples move from CP to CL jdx or vice versa
RULE: spousal protection rights for a surviving spouse are determined by the spouse's domicile at the time of death of the first spouse
Separate to community
Quasi-community property - separate property that would have been characterized as community property if the couple had been domiciled in a community property state when the property was acquired (BUT NOT all CP jdx recognize this)
HYPO: H and W married and domiciled in CL/SP state.  H works and W stays at home.  All property and bank accounts are in H's name only.  H retires and they move to CP jdx.  In CP jdx, they open new bank accounts and buy home.  H dies and leaves property to B
W gets 1/2 quasi-CP
Order of deaths - quasi-CP ONLY applies to the property owned at death by the deceased spouse, NOT by the surviving spouse
HYPO: same facts.  BUT W dies and she leaves everything to B.
Quasi-CP does NOT apply to her b/c she has no SP assets that would be characterized as CP (Do NOT include the H's SP property that would be characterized as CP on his death)
Community to separate
When couple moves to SP jdx, CP assets remain CP assets
ON death of one spouse:
The surviving spouse takes his 1/2 share AND
The surviving spouse may be able to double dip by taking an elective share from the deceased spouse's 1/2 CP share
BUT Uniform Disposition of CP Rights at Death Act provides that a deceased spouse's CP share is NOT subject to the elective share doctrine (prevents double dipping)
Spouse Omitted from Premarital Will (Omitted Spouse Doctrine)
RULE:
Omitted spouse presumption - Presume that the failure to provide for spouse was accidental IF:
T has a validly executed will that makes no provision for spouse
T marries after executing will
T dies without revising or revoking will
Effect: 
IF omitted spouse presumption applies, THEN give surviving spouse intestate share allowable under state law
Rebuttable presumption - Presumption can be rebutted ONLY by showing that:
The failure to provide for the new spouse was unintentional and the intent appears in the will OR
T provided for the spouse outside of the will and the intent  that the transfer outside of the will be in lieu of the spouse taking under the will is established by evidence, including oral statements and/or the amount of the transfer OR
The spouse validly waived the right to share in the T's estate
CA RULES:
CPC 21610 Omitted Spouse Presumption
IF a decedent fails to provide in a testamentary instrument for the decedent's surviving spouse who married the decedent after the execution of all of the
decedent's testamentary instruments 
THEN the omitted spouse shall receive an intestate share in the decedent's estate, consisting of the following:
The one-half of the community property that belongs to the
Decedent
The one-half of the quasi-community property that belongs to
the decedent
A share of the separate property of the decedent equal in
value to that which the spouse would have received if the decedent
had died without having executed a testamentary instrument, BUT in no
event is the share (of the SP) to be more than one-half the value of the
separate property in the estate.
CA protects surv omitted spouse BUT will leave something behind for the other beneficiaries of the otherwise valid will - don't give more than 1/2 of the SP
Applies to probate AND nonprobate transfers
CPC 21611 Rebut Presumption (same as above)
Presumption can be rebutted ONLY by showing that:
The failure to provide for the new spouse was unintentional and the intent appears in the will OR
T provided for the spouse outside of the will and the intent  that the transfer outside of the will be in lieu of the spouse taking under the will is established by evidence, including oral statements and/or the amount of the transfer OR
Compare to Prestie - limited to will
If small amount of transfer, then presume that T did NOT intend that the transfer be in lieu of taking under the will
The spouse validly waived the right to share in the T's estate
CPC 21612 Manner of satisfying share of omitted spouse
First take from the intestate share
IF intestate is not sufficient, THEN take from ALL beneficiaries in proportion to the value that they may receive (pro rate among all beneficiaries)
APPLICATION:
In re Estate of Prestie
Issue: whether W is an omitted spouse and can take an intestate share of deceased H's estate
Facts: H and W married and divorced.  H created will and inter vivos trust in which he left everything to his son.  H and W then reconcile, and H amends inter vivos trust to grant W a life estate in his condo.  H and W get remarried and H dies.
Holding: ct holds that W is an omitted spouse and can take her intestate share
Reasoning:
W claims omitted spouse/pretermission, so she should get intestate share in addition to her life estate in the condo from the inter vivos trust
Son argues that W should not qualify as an omitted spouse b/c H provided for her in the inter vivos trust
NV state statute ONLY allows omitted spouse presumption to be rebutted by reference to the decedent's will
B/c decedent's will did NOT mention the inter vivos trust, ct finds that W was not otherwise provided for, and is therefore an omitted spouse
RULE:
Can disinherit a spouse BUT must do it expressly and cannot ignore spousal protections
Strict compliance interpretation of statute
Rights of Descendants Omitted From Will (Omitted Child Doctrine)
CA RULES:
CPC 21620 Omitted Child Presumption
If a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent's testamentary instruments
THEN the omitted child shall receive a share in the decedent's estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument (intestate share)
Applies to probate AND nonprobate transfers (including trusts)
CPC 21621 Rebut Presumption
Presumption of omitted child is rebutted IF:
The decedent's failure to provide for the child in the decedent's testamentary instruments was intentional and that intention appears from the testamentary instruments (subjective)
 The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child
OBJECTIVE inquiry
The decedent provided for the child by transfer outside of the estate passing by the decedent's testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is show by statements of the decedent or from the amount of the transfer or by other evidence (subjective)
CPC 21622 Unknown Children (born before will)
If, at the time of the execution of all of decedent's testamentary instruments effective at the time of decedent's death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead OR was unaware of the birth of the child 
Applies to ONLY two situations
THEN the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments. 
NOTE: ONLY rebuttable by evidence T knew about the child
Share will be funded by proration (like omitted spouse)
APPLICATION:
Gray v. Gray
Issue: whether J is an omitted child
Facts:  H married W2 and wrote will giving everything to W2, despite having two children from previous marriage.  H has child w/ W2, J.  H and W2 divorce.  H dies without changing the will. Under state's revocation by operation of law doctrine, W2 is treated as predeceased under the will.  J argues that he is an omitted child
Holding: ct held that J was NOT an omitted child b/c presumption was rebutted
Reasoning:
Omitted child presumption BUT can be rebutted (same as CA statute)
Ct found that the presumption could be overcome by the exception that the T had one or more children when the will was executed and he left substantially all of his estate to the other parent of the omitted child
T had one or children (from prior marriage) and devised all of his estate to J's mother
BUT since bequest to mom/W2 was revoked, J takes nothing
Strict compliance interpretation of statute
RULE:
Presumption of omitted child can be rebutted in three ways
Exception that T had one or more children when the will was executed and he left substantially all of his estate to the other parent of the omitted child CAN be met EVEN IF children were from a prior marriage
Strict compliance interpretation of statute
Kidwell v. Rhew
Issue: whether omitted child doctrine applies to trusts
Facts: T created a revocable IV trust naming daughter, A as the successor trustee on T's death.  T died without a will.  Another daughter, B, petitioned the ct to apply the omitted child doctrine to the revocable trust
Holding: Ct held that the omitted child doctrine does NOT apply to revocable trusts, ONLY applies to wills
RULE:
Old rule - omitted child could only apply to a will NOT other transfers
BUT Modern trend/CA applies omitted child doctrine to other testamentary transfers (incl trusts)
Unknown child doctrine ONLY applies in two situations
Mistakenly thought that the child was dead OR
Ex. T's daughter was traveling in Japan and tsunami.  T thought that she had died, so he revokes will and then T dies.  Daughter then reappears but she is not provided for in the will
She will be able to take her intestate share under the statute (through proration)
Did not know that the child was born
Ex. DHL owner who went to Thailand - after his death, a number of kids started coming up.  T left his estate to UC.  Some were born before or after the will and he was not aware of them - he couldn't disinherit those that he was unaware, so his estate was distributed among them
 
 
Trusts: Introduction and Creation
Introduction (What is a trust?)
Structure of a trust
Trust is an arrangement whereby a settlor transfers property to a trustee, and the trustee manages property as a fiduciary for one or more beneficiaries.
Trustee holds legal title
Beneficiaries hold equitable title
Trust is a legal receptacle, a legal bucket, that holds the trust property during the life of the trust
Settlor funds the trust by putting property in the bucket
Trustee holds the bucket, managing the property in the bucket for the benefit of the beneficiaries, and distributes income or principal to the beneficiaries from the bucket pursuant to the terms of the trust
Three levels of bifurcation:
Trust separates the burdens of ownership (trustee) from the benefits of ownership (beneficiaries)
Trust separates the present equitable interests (ex. Life estate) from the future equitable interests (ex. remainders)
Trust property is separated into the trust income (money generated by the trust principal) from the principal (the property the settlor transferred to the trust)
Bifurcated gift - trust is another way of making a gift
Gift
CL Elements:
Present intent to make a gift
Delivery of gift to recipient (asset MUST leave control, otherwise gift is imperfect)
If cannot make physical delivery, then must make alternate forms of delivery, like constructive or symbolic delivery
Constructive delivery - when donor gives the donee the means of obtaining the property (ex. Key)
Symbolic delivery - when donor gives the donee something symbolic of the object (ex. Written instrument)
Acceptance
Under CL, gifts were irrevocable
Two parties - donor and donee
Donor gives gift to donee
Trust
Inter vivos trust - trust created during the settlor's life
Declaration of trust - when the settlor declares that he holds certain property in trust
Deed of trust - when the settlor transfers property to another person as trustee
Testamentary trust - trust created by will
Three parties - settlor, trustee, beneficiary
Settlor bifurcates gift - (1) gives legal title to the trustee AND (2) gives equitable title to the beneficiary
Settlor/trustor - donor that makes the transfer
Trustee
Under CL, trustee only owes duty to beneficiaries after transfer (based on irrevocable gift idea)
Legal title - the trustee holds and manages the trust property for the benefit of the beneficiary
Trustee owes the beneficiary fiduciary duties (if trustee doesn't do what the trustor told him to do, then trustee is subject to fiduciary duty and can be made to personally make up the funds that were used
Beneficiary
Equitable title - the right to use and benefit from the property
The extent of the beneficiary's equitable interest is defined by the terms of the trust when the trust is set up by the settlor
Ongoing gift
Gift - once the property is given to the donee, the gift is over - done immediately
Trust - ongoing gift b/c the trustee must hold and manage the trust property during the life of the trust
HYPO: T is ill and has minor children.  Wife is not good with money.  T does not want to place his children's future at risk by giving all money to the wife outright.
If will, then everything goes to W immediately
If trust, T can retain life estate for self, life estate for spouse, and on death of spouse, give remainder to children
Trust provides way to provide for need of minors
Trusts have temporal component that alternatives do not provide
Bifurcate beneficiary/equitable interests - present and future interests
Beneficiary that holds current right to benefit from the trust (ex. Life estate)
Beneficiary that holds the future right to benefit from the trust (ex. Remainder)
Trustee is expected to generate a return on the economic interest of BOTH the present and future beneficiaries
HYPO: settlor transfers money to trustee to hold for the benefit of settlor for life, remainder to X
Trustee must make assets productive while holding assets to generate a return for the economic interest of BOTH the life estate and the remainder (both present and future interests)
Bifurcate trust property - trust income and trust principal
Over time, the trust property becomes bifurcated btwn trust income and trust principal
Trust income - money generated by the trust principal while the trustee holds and manages the trust 
Trust principal - corpus/res of the trust - the property that the settlor transferred to the trust
Trust Purposes
Trusts can serve an endless number of purposes
There is no limitation on when trust will operate - can be before death (inter vivos) or after death (testamentary)
Three types of trusts:
Private trusts (MAIN FOCUS)
Business trusts
Charitable trusts
Common uses of trusts:
Revocable trusts
Testamentary marital trusts
Trusts for incompetent persons
Trusts for minors
Discretionary trusts
Parties to a Trust
Settlor
Person who creates the trust
Same party can wear all three hats 
BUT merger of legal AND equitable title occurs IF the same party is both trustee and beneficiary, and there is no other trustee or beneficiary (to be valid, trustee MUST owe equitable duties to someone other than herself)
Trustee
Trustee MUST accept position for duties to attach
A trust will not fail for want of a trustee
If person named trustee refuses or dies, and no successor is named, the court will appoint a successor trustee
Trustee MUST have active duties to perform (otherwise trust will fail)
Trustee duties:
Fiduciary duties to beneficiaries includes:
Duty of loyalty
Duty of prudence
Duty of impartiality
Duty not to commingle
Duty to inform and account
Release from duties:
Under CL, a trustee can be released from office ONLY be court order
UTC - allows resignation of trustee w/ 30 days notice to all interested parties
Division of trustee duties
Use of co-trustees - settlor can name co-trustees (sometimes an individual and an institution)
Trust protector - person who is given specific powers, such as to order distributions, replace the trustee, or modify the trust in light of changed circumstances
Directed trusts - where the trustee must follow directions of a third party, such as a named investment advisor or distribution committee
Beneficiaries
Beneficiaries have a claim against the trustee for breach of trust
Creation of a Trust
Requirements (4):
Intent to create a trust
Funding - property transferred to the trust/trustee
Beneficiaries must be ascertainable
Writing (not always required)
Intent to Create a Trust
RULE:
Intent to create a trust exists when one party transfers property to another w/ the intent to vest beneficial interest in a 3rd party (bifurcation of legal and equitable title)
Look to facts and circumstances to find intent
"Magic words" not needed - look to function rather than form
If settlor uses trust terms (trust, trustee, etc.), then presume intent to make a trust
APPLICATION:
Look to facts and circumstances to determine whether there was intent to create a trust
Lux v. Lux
Issue: whether T intended to create a trust
Facts: potential testamentary trust.  Paragraph 2 of T's will left her estate to her grandchildren.  Para 3 of the will stated that the residue shall be maintained for the benefit of her grandchildren and not sold until the youngest reaches age 21.
Holding: ct held that T intended to make a trust of her estate
Reasoning:
Ct held that T intended to make trust for the benefit of her grandchildren
Ct looks at the circumstances to determine whether T had intent
Ct finds that the T's language that the trust "shall be maintained" and "shall not be sold" evidences intent to create a trust for the benefit of her grandchildren
RULE:
Trust is created when it is the intent of one party that legal title to property be held by a person for the benefit of another
Two choices: outright gift or gift in trust
"Magic words" not needed to create a trust - look at the facts and circumstances for intent
Trust will not fail for want of a trustee 
UNLESS there is a contrary intention in the will or such appointment is deemed improper, the executor is trustee of the trust (when test trust)
A trust is created when there is intent for someone to hold funds for the benefit of someone else
Jimenez v. Lee
Issue: whether trust was created
Facts:  Daughter sues dad for breach of trust.  Daughter rec'd two separate gifts that were to be used for her education.  The dad placed the gifts in a savings account, but later cashed it out and invested the proceeds in investments, in which dad took title as "custodian."  Daughter claims that the gifts were transferred to her father to hold w/ the intent that the funds be used for her education.  Daughter sues dad for breach of fiduciary duty.
Holding: ct held that the grantors had intended to create a trust in which the dad would hold the funds as trustee for the daughter
Reasoning:
Dad argues that only a precatory trust was created so he could use the funds for whatever purpose he saw fit
Ct found that the intended beneficiary of the trust was the daughter, to provide for her education, NOT the dad, therefore finds that there was intent by the settlors to create a trust
Dad argues that there was merger
Merger occurs when the trustee only owes duty to herself - avoid merger by creating a disparity btwn equitable and legal interests (either multiple trustees or multiple beneficiaries) - cannot be exact overlap
Here, dad was not the ultimate beneficiary, so there was no merger
Dad argues that he took assets as custodian
Custodianship allows a wider range of uses and reduces the severity of accounting requirements
BUT ct rejected this argument b/c dad was trying to obtain benefits by calling it a custodianship
Dad argues that he spent the trust money for her educational needs
Ct finds duty to account for funds as trustee
As parent, there is a presumption that childcare expenses are paid out of his personal funds
B/c dad could not account for the use of the funds, there is a presumption that he paid for her educational expenses and did not use trust funds
As trustee, dad is personally liable to daughter for the money that would have accrued to daughter from the trust
RULE:
A trust is created when there is intent for someone to hold funds for the benefit of someone else
Merger - occurs when there is exact overlap of trustees and beneficiaries 
Avoid merger by have disparity btwn legal and equitable ownership
Custodianship - trustee-lite
All doubts are resolved against a trustee who maintains an inadequate accounting system
Precatory Trust - gift w/o legal obligation attached ("gift with a wish"), only moral obligation (NOT enforceable)
Precatory Trusts
Precatory trust - when there is an outright gift from a donor to a donee but the donor includes wish or hope BUT NO legal obligation that property be used for the benefit of another.  Therefore, NOT enforceable (b/c ONLY moral obligation)
Trust that fails for want of legal duty
Distinguish from valid trust where there is intent to vest beneficial interest in the third party
HYPO: S gives X $5 to buy Y a cup of coffee.
NO legal obligation, ONLY moral obligation
X does not have to buy Y a cup of coffee
Failed Gifts - can failed gift be saved by recharacterizing it as a declaration of trust? NO
Hebrew University Assoc v. Nye (Part 1)
Issue: whether failed inter vivos gift  can be saved be recharacterization as a trust
Facts: W had a library of books that she inherited/bought from her husband, a distinguished Hebew scholar.  W wanted to donate the library to a university in Israel.  In 1953, a luncheon was given at the university where W made an announcement that she would give the library to the university once she had finished arranging and cataloguing the books for shipment.  W dies before the library is sent over.  Contest btwn university and another institution mentioned in W's will.
Holding: ct held that there was no valid trust b/c no intent to create a trust
Reasoning:
W intended to create a present gift BUT there was no evidence of delivery (so failed gift)
University argued that the library was a gift in trust - so ONLY delivery that has to happen is from settlor to trustee, which occurred when W declared a trust
Ct finds that allowing failed gift to be recharacterized as a trust would eliminate the delivery requirement of IV gifts
Ct finds that in order for it to find a trust, there need to be greater evidence of intent to create a trust
Ct finds that W had no intent to make a trust b/c she never referred to herself as trustee or acted like a trustee
RULE: 
Ct will not save failed gift by recharacterization as trust UNLESS there is evidence of intent to create a trust
Under CL: if possible or practical, then actual delivery MUST occur for valid gift
BUT if actual delivery is not possible, then two exceptions:
Symbolic delivery
Constructive delivery
Hebrew University Assoc v. Nye (Part 2)
Issue: whether there was a valid inter vivos gift of the library
Facts: (same as above) At the time W announced the gift of the library to the university, W gave the university a list that contained most of the contents of the library.
Holding: ct held that there was a valid IV gift of the library
Reasoning:
University argues that there was a valid inter vivos gift based on constructive or symbolic delivery
Ct finds intention to make a present gift and symbolic delivery (through the list) 
NOTE: court calls it constructive, BUT incorrect b/c it was symbolic delivery
RULE:
Symbolic delivery is allowed for IV gift when actual delivery is not possible or practicable
Necessity of Trust Property
RULE: Trust is not created until it is funded w/ trust property (res)
Two elements:
Delivery
Traditional: Actual or constructive/symbolic
Modern trend: Intent to place property in trust
Adequacy of property interest
Almost any property be adequate
EXCEPTIONS:
Expectancy or hope of receiving property into the future is NOT an enforceable right
Future profits (BUT OK for IV gifts)
APPLICATION:
To have a valid trust settlor must have present intent to place property in trust
Unthank v. Rippstein
Issue: whether there was a valid trust
Facts: T wrote letter to Rippstein (R) stating that he would give her monthly payments of $200 over the next 5 years.  R first argues that the letter is a codicil to his will, but ct finds that writing was not a valid test instrument.  R argues that the letter was a gift in trust.
Holding: ct held that there was no valid trust b/c there was no intent to place property into trust
Reasoning:
R argues that T did not segregate trust funds from other funds b/c he intended to put his entire estate into trust and the trust would pay R her money and create a resulting trust as to the rest of the estate
Ct rejected this argument b/c it didn't make sense for T to impose a trust on his entire estate when the obligation to R was only 10% of his estate
Ct finds no intent to create a trust or of any funding
No IV gift b/c T expressed an intent to make a gift in the future (no present intent) - future gifts are not enforceable b/c not made w/ consideration
RULE:
When settlor and trustee are the same (self-funded), need to show that the trust funds were separated from other funds OR some other evidence of accounting (tracing)
Settlor must have intent to place property into trust
Intent to make a future gift is not a valid gift and not enforceable
Resulting trust
Trust distinguished from debt
Debt - personal obligation to pay a sum of money to another
Trust - trustee holds specifically identifiable property for the benefit of another and must be separated from trustee's own funds
Distinguish between constructive (out to intended bene) and resulting trusts (revert back to trustor)
Resulting Trust - equitable reversionary interest in trust to transferor or transferor's estate or successors, where transferee is not entitled to beneficiary interest, that arises by operation of law in two situations:
Where an express trust fails or makes an incomplete disposition or
Where one person pays the purchase price for property and causes title to the property to be take in the name of another person who is not a natural object of the bounty of the purchaser
Constructive Trust - equitable remedy when unjust enrichment to move assets to the intended takers
BOTH serve the same purpose - to take assets away from persons who should not hold it anymore
Funding requires that some property interest be transferred to the trust for the trust to be valid
Brainard v. Comm'r
Issue: whether T's oral declaration in 1927 created a valid trust over the future 1928 profits
Facts: In 1927, T stated before his wife and mother that he declared a trust of his expected profits from his stock trading in 1928.  In 1928, T made a profit from his stock trading and he paid himself a trustee fee and credited the remaining profits to the trust.  The trust beneficiaries reported the profits on their 1928 tax return
Holding: ct held that there was no valid trust until 1928 when T funded the trust
Reasoning:
Intent to create a trust?
Yes, T made an oral trust
Beneficiaries?
Yes, there were four beneficiaries to the trust
Trust property?
Delivery
Actual
Constructive or symbolic
Adequacy of interest in property
Must be an adequate amount to be considered property
Almost everything is property
EXCEPTIONS:
Mere expectancy is not an enforceable right
Future profits - not adequate interest in property to fund trust
Ct found that the trust did not arise until after the profits were credited on T's books, because there was no res (trust property) at the time he declared the trust (trust was not funded)
The trust was only created in 1928 when T placed the profits into the trust account
Therefore, T was considered the sole owner of the profits and is taxable on all profits
RULE:
Future profits alone is not an adequate property interest to fund a trust
T was attempting to shift incidence of tax from himself to lower impact TP - tax avoidance scheme - BUT no longer allowed under grantor trusts
Future profits is an adequate property interest for an inter vivos gift (compare to Brainard)
Speelman v. Pascal
Issue: whether there was a valid inter vivos gift when T made gift of future profits
Facts: Pygmalion and My Fair Lady.  T was a theatrical producer who was licensed the rights to produce a movie and musical play based on the book, Pygmalion.  T wrote letter to his secretary giving her a share of his profits from the movie and the musical versions of pygmalion.
Holding: ct held that there was a valid gift of future profits
Reasoning:
Whether the letter was a valid present gift of future royalties 
Ct found that there was a valid gift b/c T owned the property that he intended to give away (he gave her the fruit, not the tree)
RULE:
A person may assign future earnings from an existing contract for an inter vivos gift
Difficult to reconcile Speelman w/ Brainard
Potential for tax fraud
In Brainard, the court was concerned w/ the potential for tax fraud b/c T was shifting income from 
Taxation of Grantor Trusts (NOT COVERED)
IRC 671-77 - grantor trusts - trusts in which the settlor is taxed on income b/c the settlor has retained substantial control and is deemed by the Code still to be the owner of the trust assets
Necessity of Trust Beneficiaries
RULE: A trust must have one or more ascertainable beneficiaries - MUST be able to identify the beneficiaries by name OR MUST contain a formula or description of the beneficiaries that enables the court to determine by objective means who they are
There MUST be someone to whom the trustee owes fiduciary duties
EXCEPTIONS:
Unborn children - trusts created in favor of unborn children are upheld despite the fact that unborn children are not ascertainable when trust is created
Charitable trusts do not need ascertainable beneficiaries to be valid
Honorary trusts
Statutory purpose trusts
CA Pet Trust Statute [CPC 15212]
Trust for the benefit of a pet animal alive at the settlor's death id valid for the life of the animal.
Trust is enforceable by the person designated in the trust instrument BUT ALSO by any person interested in the welfare of the animal or any non-profit charitable organization that has as its principal activity the care of animals
General deputization of society to enforce pet trust - overkill?
APPLICATION:
MUST have ascertainable beneficiaries for valid trust
Clark v. Campbell
Issue: whether the a testamentary trust is created when the settlor did not specify the beneficiaries of the estate
Facts: T's will left his tangible personal property to his trustees, in testamentary trust, to give to his friends as they shall select.
Holding: ct held that there was an invalid trust for want of ascertainable beneficiaries
Reasoning:
Intent to create trust
Ct found that there was intent to create a trust b/c he used terms "trustee" and "in trust"
Funding
Ct found that the trust was funded w/ T's tangible personal property that came from his probate testate
Ascertainable beneficiaries
Ct finds that there were no ascertainable beneficiaries b/c "friends" was not a definite enough class that is capable of determination
Ct finds no valid trust for want of ascertainable beneficiaries
Ct looked at whether there was a trust, BUT the T's intent was probably to create a power of appointment BUT poor drafting
Ct held that it was a trust b/c the T placed power in the hands of the trustee, who had fiduciary duties, therefore NOT power of appt
RULE:
To be a valid trust, must have ascertainable beneficiaries that are capable of determination
"friends" is NOT enough, BUT "relatives," "children," are OK
Testamentary trusts are subject to probate court supervision (includes accountings, administration, etc.) where as inter vivos trusts are NOT subject to probate court supervision
Power of appointment (alternative to trust)
Holder owes no fiduciary duty to the appointees, ONLY discretionary
The appointees do not have to be ascertainable, just need to meet test:
TEST: if the class of beneficiaries is described such that some person might reasonably be said to answer the description, the power is valid
Ex. Valid power of appointment IF "to X" NOT "to X, as trustee (or executor)"
Distinguish btwn revocable and irrevocable trust
Tax Implications
Revocable trusts are taxed to the person who has power to revoke (settlor)
Irrevocable trusts are taxed to the beneficiaries
Creditor/debtor implications
Revocable trusts - ct may force settlor to revoke trust to pay creditors
Irrevocable trusts - creditors cannot pierce trust to get trust assets b/c NOT considered property of the settlor
Revocable trusts
Traditional: Presumption that trusts are IRREVOCABLE UNLESS specifically provided to the contrary
CA/UTC: Presumption that trusts are REVOCABLE UNLESS specifically provided to the contrary
Honorary Trusts
Honorary trust can save trust that fails for want of ascertainable beneficiaries IF:
Well-motivated, well-intentioned, NOT capricious or illegal AND
The trustee is willing to honor the terms of the intended trust AND
If trustee does not honor terms of the trust, then the court will not appoint a trustee or create a trust
It is impossible to have ascertainable beneficiaries
Limited to pets, preservation of graves, mausoleums, etc.
BUT CANNOT be used to save otherwise failed trusts (like in Clark) 
Honorary trusts MUST not violate the rule against perpetuities
In re Searight's Estate
Issue: (1) whether there was a valid honorary trust and (2) whether the bequest violated the rule against perpetuities
Facts: T left bequest of $1000 to his friend to care for his dog as long as it shall live.
Holding: ct finds a valid honorary trust that does not violate the rule against perpetuities
Reasoning:
Intent to create a trust
Funding - money was set aside in a bank account for the benefit of another
Ascertainable beneficiaries
Dog is not a valid beneficiary b/c cannot sue to enforce fiduciary duty
Trust fails BUT valid honorary trust
Trust does not violate the rule against perpetuities b/c there is a time limit for the power (the amount of money)
RULE:
A dog is not a valid beneficiary b/c it cannot sue to enforce fiduciary rights
At CL: this trust would fail for lack of a beneficiary
Necessity of a Written Instrument
RULES:
Inter vivos trusts
Modern trend: Oral IV declaration of trust over personal property is enforceable IF its terms are established by clear and convincing evidence 
Includes IV trusts that provides for the disposition of property on the death of the settlor (as long as funded during life)
Testamentary trusts MUST be in writing
Trad CL/CA
Secret trusts
Semi-secret trusts
Modern trend
Inter vivos trust of land MUST be in writing
APPLICATION:
Inter vivos trust that is funded IV that is to be delivered at the settlor's death DOES NOT have to be in writing
In re Estate of Fournier
Issue: whether T created a valid oral trust of personal property
Facts: T asked a couple to hold boxes containing $400k of cash until his death, at which the couple were to deliver the box to one of T's sisters, S1.  T also had a will, of which S1 was the executor.  T died and S1 received the box of cash from the couple.  S1 subsequently petitioned the court to find that T had created an inter vivos oral trust of the money for S1's benefit.
Holding: ct held that T had created a valid IV oral trust
Reasoning:
If NO oral trust, then the cash would pass through probate and be divided three ways among T's heirs
Ct found that there was clear and convincing evidence that an oral trust was created by T
Ct looked at the testimony by the H and W couple that T told them that they were to hold the cash until T's death when they would give S1 the cash.
RULE:
Inter vivos trust of personal property does not need to be in writing, but must be evidenced by clear and convincing evidence
Distinguish btwn test trust and IV trusts that transfer property at death of settlor
Can have oral IV trust that transfers property at death (as long as funded during life, so nothing will go through probate) - like a will b/c transfer at death (BUT NO wills acts formalities)
If trust funds come from probate estate, then test trust, and MUST be in writing
NOTE:
After the ruling, a handwritten note by T was found dated after he gave the money to the couple, that referenced the money and provided that the money was to reimburse both sisters and nephew.  Ct held that the note was sufficient evidence of intent to revoke, so the IV trust was for all three
Trust Presumption
CL: presume that trust is irrevocable UNLESS expressly made revocable (FOCUS on this rule for TEST)
CA/UTC: presume that trusts are revocable UNLESS expressly made irrevocable
How to revoke trust:
General rule: can revoke trust by any method that adequately displays intent to revoke
DON'T need wills act formalities to revoke trust
Remedies:
Resulting trust - assets go back to the estate/settlor
Constructive trust - assets are moved to the hands of the rightful owners
Unclean hands
RULE: To the extent that one asks for an equitable remedy, must come to court with clean hands.  Courts will not provide equitable remedies for one who has unclean hands.
APPLICATION:
Hieble v. Hieble - Mom owned property, but got cancer.  She thought that she would die and didn't want her property to go through probate, so she transferred her real estate to her son, w/ agreement that he would transfer it back to her if she got better.  Mom got better but son refused to give property back.  Ct allowed constructive trust to get property back.
BUT contrast to Pappas, where court found unclean hands
Pappas - Dad went to Greece and married a younger woman.  When he returned to US, he divorces wife.  To hide assets from divorce, he gave property to his kids on the understanding that they would give the property back.  The kids didn't give the property back.  Because dad had unclean hands by misrepresenting the nature of the transfer in the divorce action, the court would not impose a constructive trust on kids to give property back.
Testamentary trusts that fail b/c terms of trust are not set forth in the will (Secret Trust vs. Semi-secret Trust)
RULES:
Trad CL/CA (MAJ):
Imposes constructive trust on secret trusts
Finds failed gift/resulting trust on semi-secret trusts
Secret trust -
Trust that does not appear on the face of the will itself - trust is entirely secret from the will
Cts will admit extrinsic evidence of the devisee's promise to hold the property for the benefit of another/there was not intent of an outright gift
Compare to patent/latent ambiguity - when latent ambiguity, allows evidence as to the fact of the ambiguity and evidence to explain the ambiguity
Evidence shows that devisee should not be unjustly enriched by pocketing the legacy
Courts will impose a constructive trust on the devisee for the benefit of the intended beneficiary
Semi-secret trust - 
Trust that by its terms appears on the face of the will itself and indicates that the devisee was not intended to take the property for his own benefit, so the gift to the devisee fails
No extrinsic evidence is allowed to identify the intended beneficiaries (b/c not in writing)
Compare to patent/latent ambiguity - when patent ambiguity, don't introduce extrinsic evidence under plain meaning rule
Courts then impose resulting trust and give property back to settlor/testator
Modern trend (Restatement): 
Does not distinguish btwn secret or semi-secret trusts
Imposes constructive trust in favor of intended beneficiaries in BOTH situations
APPLICATION:
Oliffe vs. Wells
Issue: whether there was a valid trust
Facts: T gave her residuary estate to Rev to distribute at his discretion as T had orally expressed to him.  The terms of the trust were not set forth in the terms of the will.
Holding: ct held that 
Reasoning:
Ct found semisecret testamentary trust b/c terms of the trust were not set forth in the terms of the will
Ct applied CL rule and imposed a resulting trust on the Rev
Because the failed trust was the residue, the property fell to intestacy
RULE:
Trad CL model application of semi-secret trust
 
Rights to Distributions from the Trust Fund
Revocable Trusts
Rights of Beneficiaries to Distribution
RULES:
Mandatory Trust - when trustee MUST distribute all of the income on a regular basis
Discretionary Trust - when the trustee has discretion over when to distribute the income and/or principal, or how much to distribute
Fiduciary Duties of trustee to beneficiaries:
Duty to act in best interest of beneficiary
Duty to inquire AND follow through
Scope of discretion (obj AND subj standard)
OBJ - Duty to act reasonably - what would a reasonable trustee do under the circumstances
SUBJ -Duty to act in good faith - look at state of mind of trustee - whether he honestly thought that he was acting in the best interest of the beneficiaries
APPLICATION:
Duty to inquire - under fiduciary duty, trustee has a duty to inquire as to the beneficiary's needs before the trustee can exercise discretion to make a discretionary payment
Marsman v. Nasca
Issue: whether a trustee w/ discretionary power has a duty to inquire into the financial resources of the beneficiary to recognize his needs
Facts: T died, creating a testamentary trust to her second husband, Cappy.  The trust was intended to keep Cappy comfortable for the rest of his life.  The trust consisted of: (1) a mandatory trust out of income from the trust and (2) a discretionary trust of the principal if needed for Cappy's comfortable support and maintenance.  The remainder interest of the trust was to go to T's daughter.  After T died, Cappy remarried and fell on hard times.  Cappy asked for more money from the trust, but the trustee told him to put it in writing if he needed more money.  Cappy never asked for money from the trustee again, but he couldn't pay for the house anymore, so he made a deal w/ T's daughter to deed her the house if she would pay for the expenses and let his new wife live there.  Cappy dies and Cappy's wife is kicked out of the house.  Cappy's wife argues that the trustee did not follow the intent of the settlor re: discretionary distribution of principal.  Trustee argues that he had discretion, so he could deny discretionary payment to Cappy.
Holding: ct held that the trustee had a duty to inquire into the beneficiary's needs and the trustee breached his duties
Reasoning:
Ct finds that the trustee breached his duty to inquire re: Cappy's needs  and breached his discretion in not distributing more principal to Cappy
Cappy's std of living had been reduced substantially and it was the settlor's intent that the principal was to be used to maintain Cappy's comfortable support and maintenance
Ct finds that the exculpatory clause in the trust was enforceable
Exculpatory clauses are held effective unless there is a breach of trust committed w/ bad faith or reckless indifference to the interest of the beneficiary
Ct finds that the breach was not intentional, in bad faith
RULE:
Trustee has fiduciary obligation to act in the best interests of the beneficiary
BUT when there are multiple beneficiaries, HARD for beneficiary to determine what is in the best interest of EACH
Tension btwn discretion and fiduciary obligations
Trustee has duty to inquire into the needs of the beneficiary to adequately exercise informed discretion (EVEN if the beneficiary does not ask first)
HIGH std imposed on trustees - trustee has obligation to pursue information re: beneficiary's needs EVEN IF the beneficiary is reluctant
Trustee must make reasonable attempts to follow-up w/ benefiary
Distinguish btwn income vs. principal
Principal - underlying capital, including any growth or appreciation
Income - interest, dividends, royalties, etc.
Exculpatory clause (see below)
Trustee's Scope of Discretion (obj AND subj standard)
OBJ - Duty to act reasonably - what would a reasonable trustee do under the circumstances
SUBJ -Duty to act in good faith - look at state of mind of trustee - whether he honestly thought that he was acting in the best interest of the beneficiaries
Absolute Discretion
Settlor can modify standard of discretion and impose a different duty on trustee
Settlor can give trustee sole, absolute, uncontrolled, etc.
BUT public policy limits discretion, otherwise no fiduciary duty exists 
At MIN, trustee MUST satisfy good faith std (can drop reasonableness std)
Settlor can give lower std
BUT can't require LESS than good faith
Rationale: to eliminate potential challenges to trust
Settlor's Purpose
Settlor can provide a purpose or standard that the trustee must keep in mind when exercising his discretion.  BUT the standard must be expressly stated in the terms of the trust.  Each std is a term of art that has meaning (ex. Comfortable support and maintenance, education, etc.)
Comfortable support and maintenance
Interpreted to express the intent that the beneficiary is to be kept at the standard of living that he or she was accustomed to at the time he became a bene of the trust
Beneficiary's Other Resources
CL: the trustee cannot consider the other resources available to the beneficiary when determining whether to make a payment to the beneficiary
Modern trend: inference should be that the settlor intended that the trustee consider the beneficiary's other assets and resources
Exculpatory Clauses
Clauses that excuse the trustee from liability except for willful neglect or default (similar to no contest clauses)
Clauses are generally enforced UNLESS:
The clause was are the result of overreaching or abuse of fiduciary or confidential relationship of the trustee OR
If the breach of trust was committed intentionally, in bad faith, or in reckless disregard of the beneficiary's interest
Burden of proof:
Trad CL: A beneficiary challenging the validity of an exculpatory clause  bears the burden of proof
Modern trend: If trustee drafted the will, then burden shifts to the trustee to show that the settlor had affirmative knowledge of the clause and its meaning (penalty default)
Policy
Clauses are BAD if being used to shield the bad actions of a bad trustee BUT GOOD for preventing frivolous litigation
Rights of the Beneficiary's Creditors
RULES:
General rule: creditors can reach a debtor's property as long as the property interest in question is transferable by the beneficiary
Look at control and degree of control that debtor has over the property in question
Generally, a beneficiary's interest in trust is transferable whether mandatory or discretionary right UNLESS otherwise noted
BUT valuation of that interest may be difficult (ex. Contingent remainder)
Scope of creditor's rights
Creditor can step into the shoes of the beneficiary and receive whatever interest the beneficiary has in the trust
APPLICATION:
Mandatory Trusts
If mandatory trust, then the creditor can force the trustee to distribute the income to the creditor pursuant to the terms of the trust just as the beneficiary could have
Discretionary Trusts
Pure Discretionary Trusts
Trad approach: creditors of beneficiaries of a pure discretionary trust has no recourse  against the beneficiary's interest in the trust
Distinguish btwn income vs. principal
Income from trust is often mandatory distribution whereas principal from trust is often discretionary distribution 
Shelley v. Shelley
Issue: whether spendthrift clause prevented claims of child and spousal support from reaching the trust funds
Facts: Grant was the beneficiary of a trust that had mandatory payments of income and discretionary payments from the corpus/principal in case of emergency of Grant or his children.  Trust also contained a spendthrift clause.  Grant married twice and divorced twice with two children from each marriage; he failed to support his wives and kids.  His children and former wives filed claim to get funds from the trust.
Holding: ct held that child and spousal support claims could reach mandatory distributions, but only the children, as beneficiaries to the trust, could reach the discretionary distributions
Reasoning:
Whether the spouses and children can reach the assets
Ct found that the spouses and children could reach the mandatory income b/c public policy considerations
Ct found that the spouses could not reach the corpus b/c the principal was discretionary BUT the children could b/c they were beneficiaries of the trust themselves
Trust language states that the trustee was able to distribute corpus to grant OR his children in case of emergency
Children, as beneficiaries, can assert abuse of discretion and force the trustee to make distributions of principal to them
RULE:
Distinguish btwn income vs. principal
Income - usually mandatory (reachable by creditors)
Principal - usually discretionary (out of reach of creditors)
Children and spouses are not subject to spendthrift clauses
Some jdx allow creditors to lodge claims with the trustee so that the trustee must pay the creditor before making any distributions to the beneficiary
Support Trusts
Support trust - trust that requires the trustee to pay as much income (and principal, if expressly provided in the trust) as necessary for the beneficiary's support and education (or other express purpose)
Trustee MUST use a formula that controls how much the trustee can distribute to the beneficiary
ONLY considered a support trust when the payment is limited to the amount necessary for the beneficiary's support
Implied spendthrift limitation - beneficiary does not have right to transfer interest and creditor's cannot reach
BUT some creditors (ex. who provide basic necessities) CAN reach
Spendthrift Trusts
General RULE: spendthrift clauses are valid and enforceable
Spendthrift clause - clause that imposes a disabling restraint on BOTH the beneficiaries and their creditors
Beneficiary cannot voluntarily transfer or alienate interest in trust (mandatory or discretionary)
Creditor cannot reach the beneficiary's interest in trust
Rationale: 
Asset protection - provides a way for the settlor to prevent creditors from taking assets away from the beneficiaries
Designed to make the creditor wait until the actual distributions occur
Recognized in ALL jdx
CA statute: 15300, 15305, 15304
England does NOT recognize spendthrift trusts (use protective trusts instead)
Protective trust - trust that gives beneficiary mandatory right to trust payments but gives asset protection features of discretionary trust
When creditor's attach to the beneficiary's trust interest, the mandatory income is automatically changed into a discretionary interest, which prevents creditors from taking trust money
TIP: malpractice if DON'T use spendthrift clauses
EXCEPTIONS (creditors that are not subject to spendthrift clauses) (4):
Children (Shelley case above)
spouses (Shelley case above)
Federal tax lien
Creditors who provide the basic necessities of life (ex. Emergency care, food, shelter, etc.)
APPLICATION:
Spendthrift clauses bar recovery by tort victims
Scheffel v. Krueger
Issue: whether tort victim can reach funds in spendthrift trust as creditor
Facts:  Mother filed tort claim against D for sexually assaulting minor child; she gets a large judgment against him and wants to satisfy the judgment with the D's trust funds.  D is beneficiary of trust that contains a spendthrift provision.
Holding: ct held that tort victims cannot reach funds in trust with spendthrift clause
Reasoning:
NH Statute has two narrow exceptions not applicable here - shows evidence that legislature did not intend to have more exceptions
Ct finds that there is no general policy to create a tort exception to the spendthrift provisions
RULE:
No tort creditor exception to the spendthrift clause
Possible exception to spendthrift clauses for tort claims in the future - BUT NOT current CA or CL rule
Settlor as Beneficiary (Self-settled asset protection trusts)
Trad RULE: one cannot use a trust to shield one's assets from creditors (b/c against public policy)
IF mandatory interest, creditors of the settlor can reach the mandatory interest in trust
IF discretionary interest, creditors of the settlor can reach the discretionary interest in the trust to the full extent that the trust permits the trustee to use the trust for the benefit of the settlor.  Thus, creditors can force trustee to exercise discretion
Spendthrift clauses are null and VOID as to ALL creditors (as if it didn't exist) - CA/CL
Post-death - whether creditors can reach settlor's assets following the settlor's death when the settlor made himself life beneficiary of a revocable trust
RULES:
CL: On the settlor's death the life estate is extinguished and the settlor no longer has an interest in the trust, so there is nothing for the settlors to reach - therefore, the creditors must collect BEFORE death
Modern trend - the settlor's creditors are permitted to reach the property in the trust to the extent the settlor had the power to use those assets during his life.  
BUT settlor's creditors MUST exhaust probate estate BEFORE reaching trust assets
APPLICATION:
State Street Bank and Trust v. Reiser
Issue: whether creditors could reach assets in T's inter vivos revocable trust after the death of T
Facts: T, a settlor, created revocable living trust to T for life, and to wife as remainder. During his life, he placed stock of his corporations into the trust.  T then took out an unsecured loan from the bank, and then T died.  T's probate assets were insufficient to pay his creditors. Creditors sued to reach the assets in T's trust.
Holding: ct held that the creditors could reach assets in T's inter vivos trust ONLY after exhausting T's probate estate
Reasoning:
Ct applied the modern rule and allowed creditors to seek payment from trust assets b/c ct found that this was a revocable trust, like a will substitute
BUT MUST go to probate estate first - need to exhaust probate assets before reaching trust assets
RULE:
Applies ONLY when settlor is beneficiary
Application of modern trend - creditors can reach assets held by settlor in life estate post-death ONLY when exhaust probate estate first
Revocation of Trusts
General RULE: if trust is revocable, but silent as to the method of revocation, the trust may be revoked in any way that clearly expresses an intent to revoke
EXCEPTION:
Trad rule - If trust sets forth an express, particular method of revocation, ONLY that method of revocation is valid
In re Estate and Trust of Pilafas
Issue: whether presumption of revocation applies to inter vivos trust instruments
Facts: T created a trust in which he disinherited one of his children.  He allegedly reconciled w/ his son so he called his lawyer to revise trust to include son.  T died before any changes were made.  After T's death, neither his trust nor his will could be found.  The omitted family members argued that the presumption of revocation should apply to both the will and the trust
Holding: ct held that the presumption of revocation does NOT apply to IV trusts
Reasoning:
Ct finds that the trust can only be revoked w/ formal writing b/c the express terms of the trust stated that it could only be revoked in writing by the settlor delivered to the trustee
Therefore, presumption of revocation was unavailable
RULE:
If trust contains an express, particular method of revocation, ONLY that method of revocation is valid to revoke trust
Shows traditional method that does not apply presumption of revocation to trusts
Modern trend - minimize the difference btwn the law of trusts and the law of wills
UTC - even where the trust sets forth a particular method of revocation, that method will be deemed to be the exclusive method ONLY if the trust says that it is the exclusive method for revocation.  Otherwise, will be interpreted as just one possible method for revocation
CA approach - expansive reading - the law of wills, including presumptive revocation applies to trusts, divorce or annulment will also revoke provisions in the trust in favor of ex-spouse [CPC 6122, 6124, 5600]
Modification and Termination of Trusts
Modification of Trusts
RULE: 
To modify a trust (3 req):
All beneficiaries must consent
Guardian ad litem - appoint guardian ad litem to represent interests of minors or unborn beneficiaries
CL/Traditional approach - guardians take a strict and conservative approach - only look at economic interest and ignore noneconomic factors
Modern trend - cts encourage guardians to take noneconomic factors into account (ex. Family harmony)
Virtual representation - if the interests of children or unborn bene are virtually identical to those of living adult bene, the living adult bene are deemed to speak for the children and unborn bene by virtual representation
There must be unforeseen change in circumstances that (SUBJ)
CL approach - protective of settlor's intent - high threshold
Modern trend - gives beneficiaries more control over trust - low threshold (can be a high rate of inflation, changes in tax law, or high medical costs)
BUT the mere fact that the proposed modification would be more advantageous to the beneficiaries is NOT enough to modify a trust even if all the beneficiaries agree
Substantially impairs the settlor's intent (SUBJ)
CL approach - protective of settlor's intent - high threshold - "defeats or substantially impairs" std
Modern trend/UTC - lower threshold - "will further the purposes of the trust" std
APPLICATION:
CL application of modification
In re Trust of Stuchell
Issue: whether trust can be modified
Facts: trust was set up to be distributed to children w/ remainder to be distributed to grandchildren.  BUT one of the grandchildren was mentally handicapped.  Family was concerned that if distribution from trust was made, he would be unable to manage the assets and he might lose the ability to qualify for gov't benefits.  Family requested modification to the trust on grounds of changed circumstances
Holding: ct held that the trust could not be modified
Reasoning:
Ct found that modification would not be permitted when deviation would be more advantageous to the beneficiaries
Ct finds that threshold is not met
RULE:
CL/Strict compliance interpretation of the court to modification
Administrative modification
Courts are more willing to modify administrative provisions than distributive provisions
Modern trend approach to modification
In re Riddell
Issue: whether trust can be modified
Facts: Grandparents set up trust to benefit their children, and on their death, for the principal to be distributed to their children at age 35.  Both children were over 35; one of the children has schizo w/ bipolar disorder.  So when parents die, the trust would be distributed to them.  Parents seek to create a special needs trust for daughter b/c she would not be able to manage her funds and she would lose state benefits.
Holding: ct held that trust could be modified to further the settlor's intent
Reasoning:
Ct finds that distribution was to occur when kid turned 35 - settlor didn't want to give money to the bene too young
BUT here, bene will not mature, so within intent of trust
Ct finds that there was changed circumstances not anticipated by the settlors, the special needs modification would further the intent of the trust (for bene to use funds as she saw fit), and the modification was not against public policy
RULE:
Modern approach to modification
Application of "will further the purpose of the trust" standard
Termination of Trusts
RULE:
Court can terminate trust when:
Settlor and beneficiaries agree
If settlor is dead, and trustee and beneficiaries agree
If settlor is dead, and trustee objects
Claflin Doctrine
Trustee can block premature termination of trust if there is an unfulfilled material purpose of the trust (fact specific determination)
CL per se unfulfilled material purposes:
Discretionary trusts
Spendthrift trusts
Support trusts
Age-specific trusts - trusts where property is not to be disbursed until the beneficiary reaches a specific age
Modern trend - facilitate premature termination to benefit beneficiary's best interest or to fulfill the intent and purpose of the trust
APPLICATION:
In re Estate of Brown
Issue: whether trust could be prematurely terminated
Facts: testamentary trust authorized trustee to use income and principal of trust to provide education for the nephew's children.  After that purpose, the income and principal were to be used for the care and maintenance of nephew and his wife for the rest of their lives.  On their death, the trust was to be distributed to all their children.  When the educational purpose was fulfilled, all the beneficiaries petitioned to terminate the trust but the trustee objected
Holding: ct held that the trust could not be terminated
Reasoning:
Ct found that the trust was a support trust b/c material purpose was to support nephew and wife.  Therefore, the ct declined to terminate the trust
RULE:
Support trust is considered an unfulfilled material purpose
Removal of Trustee
Trad approach:  If settlor selected a particular trustee, the trustee cannot be removed UNLESS the trustee is unfit to serve OR commits serious breach of trust
Rationale: settlor's intent controls
Modern trend: facilitate removal of trustee
Trust instrument may provide for removal of trustee
Trust Protector
Settlor can prospectively appoint a trust protector and give them any power the settlor would have retained to amend, revoke, or modify the trust to better meet the needs of the beneficiary
Trust protector usually does not deal w/ administrative stuff - just big decisions
Rationale: based on idea that family member will achieve optimal family outcome and  take unforeseen circumstances into account
Pour-Over Wills/UTATA
Pour-Over Will (CL)
Pour-over will is a will that contains an express clause giving some or all of the decedent's probate estate to the trustee of the decedent's inter vivos trust, to hold and distribute according to the terms of the trust
IV trust serves as a receptacle for the settlor's probate and nonprobate property
Trust is the beneficiary of the pour-over will
Trust determines who gets what assets 
Expands the scope of wills
Rationale:
Wills allow T to avoid intestacy
IV trusts allow Ts to avoid intestacy and probate
BUT problem w/ funding b/c had to transfer property to trustee before death
Testamentary trust allows T to avoid funding trust while alive
BUT problem b/c doesn't avoid probate
Validity
Probate assets being transferred to IV trust through a pour-over clause is a testamentary transfer that is subject to wills act formalities, so before the IV trust can apply to the probate property, the pour-over clause MUST be validated
CL will expanding doctrines used to validate pour-over clause:
Incorporation by reference
Will can incorporate a document by reference IF:
The will expresses the intent to incorporate the document
The will describes the document w/ reasonable certainty
The document was in existence at the time the will was executed
Incorporation by reference incorporates the trust instrument, NOT the trust, so the trust does not have to be funded at time will was executed
BUT if funded after death, then test trust (and subject to probate ct supervision)
Trust amendments
Incorporation by reference incorporates the trust instrument as it existed at the time the will was executed, so subsequent amendments are NOT incorporated UNLESS will is re-executed
Acts of independent significance
Will can reference an act that occurs outside of the will and the act can control either who takes or how much they take as long as the act has its own independent significance apart from the will
In pour-over will, the act referenced is the reference to the trust.  
For the trust to have its own independent significance, it MUST be funded or partially funded inter vivos and has property in it at the time of the decedent's death (CL)
Trust can be created before or after execution of the will
Trust amendments
Amendments to the trust are valid and given effect regardless of when they were created
Probate court supervision
Assets placed in trust before death are NOT subject to probate ct supervision
BUT assets placed in trust through probate MAY be subject to probate court
Uniform Testamentary Additions to Trusts Act (UTATA)
BEST of BOTH worlds
See if UTATA applies, then use CL pour-over wills if UTATA does NOT apply
Provides backup in case trust is not funded at death
To apply:
The trust instrument must be signed concurrently with or before the pour-over will
If requirements are met, then:
the transferor does not have to fund trust during life (inter vivos)
All amendments to the trust are valid, even if executed after the will
Probate property is poured into the trust, trust will be treated as IV trust, and NOT subject to probate court supervision
CA UTATA Statute [CFC 6300]
Can amend trust after execution of will or after T's death UNLESS T's will provides otherwise
Subsequent trust amendments do not require a new-codicil
Even if not funded, trust will be treated as inter vivos trust for purposes of probate ct supervision
 

