I. INTRODUCTION—FRAMING THE ANALYSIS
a. Who gets your stuff when you die?

i. What type of property is it?
1. Probate or non-probate property?

a. All property owned by the decedent at the time of death becomes part of the probate estate, EXCEPT
i. Joint tenancies
ii. Insurance policies
iii. Legal life estates and future interests
iv. Inter-vivos trusts
ii. If probate?
1. Did the decedent have a will?
a. If not, go to intestacy succession (part II)
b. If so, go to parts III-V.
II. INTESTACY
a. SPOUSE
i. Community property and quasi-community property
1. Definitions
a. Community property

i. Property acquired while married and domiciled in California belongs to “the community,” i.e. each spouse owns 50%.
1. What is “putative marriage”?

a. Answer: good faith belief a couple was married.

i. Court considers them married.

2. Property still owned by community even if spouses are separated (but divided upon divorce) but property acquired after separation is separate property, even if still married.
ii. Held like a tenancy in common
b. Quasi-community property
i. Property acquired in a separate property state is recast as community property if decedent dies in a community property state and the property would have been community property in that state when it was acquired (i.e. after marriage)
2. CPC Section 6401(a-b)
a. Surviving spouse gets decedent’s 50% interest in the community property and quasi-community property.  Thus, the surviving spouse becomes entitled to all the community property (50% hers and 50% hubby’s).
i. NOTE: Spouse can will spouse’s share, but this is intestacy.
ii. Separate Property
1. Definition
a. Property acquired by spouse before marriage or acquired by spouse during marriage through gift or inheritance
2. Estate passing to surviving spouse (CPC Section 6401(c))
a. If there is no issue, parent, brother, sister, or issue of deceased brother or sister, 

i. Surviving spouse or domestic partner gets 100%.
1. Domestic partner =same sex couple or couple over the age of 62 registered w/ secretary of state
b. If there is one child or issue of child or no issue but parents or parent’s issue (siblings), 

i. Surviving spouse gets 50%

ii. RULE: Issue takes before parents.  If there is issue, parents get 0.

c. If there are more than one child or one child and issue of a deceased child or the issue of more than one deceased child, 

i. Spouse gets 1/3.    

b. ESTATE NOT PASSING TO SURVIVING SPOUSE (CPC Section 6402)
i. First, to the decedent’s issue who divide “equally” (based on the level of kinship—see Modern per stirpes below)

ii. If no issue, to decedent’s parents who divide it equally

iii. If no issue or parents, to issue of parents

iv. If no issue, parents, or issue of parents, to grandparents or issue of grandparents

v. Children of predeceased spouse that are not the issue of the decedent (step children)

vi. Next of kin (see consanguinity below)

1. RULE: If they have the same degree of kinship, the next of kin claiming through the nearest ancestor has priority

vii. Parents in law or issue of parents in law

viii. If there are no takers at all, the property escheats to the state
c. RECAPTURING PROPERTY OF PREDECEASED SPOUSE (CPC 6402.5)
i. If the decedent is intestate, he leaves behind no surviving spouse or living issue, and he had received property from a predeceased spouse, the portion of his estate attributable to the decedent’s preexisting spouse passes as follows:
1. Real Property
a. If the predeceased spouse died not more than 15 years before the decedent

b. The real property attributable to the predeceased spouse passes to the spouse’s family
2. Personal Property
a. If the predeceased spouse died not more than 5 years before the predeceased spouse

b. The predeceased spouse’s family can prove that specific personal property was owned by predeceased spouse, i.e. through documentation, title, etc.

c. The personal property claimed is worth at least $10,000 in the aggregate.  

i. If petitioning party in good faith believes amount less than 10K, he does not have to give predeceased spouse’s family notice

ii. Anything redistributed to the predeceased spouse’s family passes as follows
1. The issue of the predeceased spouse (from prior marriage)

2. Parents of the predeceased spouse

3. Issue of the parents of the predeceased spouse (siblings)

4. Next of kin of the decedent
5. Next of kin of the predeceased spouse

d. SIMULTANEOUS DEATHS AND REQUIREMENT OF SURVIVORSHIP
i. Joint Tenancies
1. C/L rule governs: You only need to survive by a millisecond
ii. Testate Transfers (CPC 21109)
1. To take under a will, you only need to survive the testator by a millisecond unless the instrument requires the transferee survive till a specific time
iii. Intestacy (CPC 6403)
1. Spouse or heir must survive the decedent for 120 hours 
2. If it is not proven by clear and convincing evidence that the spouse or heir survived decedent by 120 hours, they are treated as if they failed to survive for 120 hours.
3. Simultaneous deaths of spouses
a. For each spouse, ½ of the community property is distributed as if that spouse survived the other.
e. SHARES OF DECENDANTS (see pg. 15 in notes for examples)
i. Per Stirpes
1. At what level do we divide the estate into shares?
a. Always the first tier, even if all the decedent’s children are deceased.
2. Into how many shares do we divide the estate?
a. The number of the decedent’s children that are either living or are deceased but left issue.
3. What do we do with deceased children’s shares?
a. Each deceased child’s share goes to the child’s issue to divide equally.
b. The gift is to the bloodline.
c. Issue only divide the share given to their bloodline
ii. Per Capita—CALIFORNIA APPROACH
1. At what level do we divide the estate into shares?
a. At the level where there is a first live taker  
2. Into how many shares do we divide the estate?
a. Divide it among the number of live takers and deceased takers leaving issue

3. What do we do with deceased descendants’ shares?
a. Gifts drop down bloodline and live issue divide the gift to their bloodline equally

b. Issue share equally the gift given to their bloodline (just like in Per Stirpes)
iii. Per Capita at each generation
1. Where do we make the division?
a. We find the first live taker
2. Into how many shares do we divide the estate?
a. One for each live taker and one for each deceased taker leaving issue
b. BUT the shares from deceased takers with issue are pooled and divided up equally among the heirs at the next generation
c. IN OTHER WORDS, after closest generation with a live taker takes, the remaining shares are pooled and divided equally among the next generation
3. What do we do with deceased descendants’ shares?
a. Pooling as described above
iv. Per Capita=CA Approach (CPC 240 made the default by CPC 245)
1. BUT CPC 246 says that the will can expressly provide for shares to be distributed per stirpes
2. CPC 245 clarifies, however, that contrary wording like “per capita and per stirpes” or “equally and by right of representation” do not express contrary intention and per capita applies.  Basically, if it isn’t clear, 240 governs.
a. “By right of representation”=Per stirpes
f. SHARES OF NEXT OF KIN
i. Parentelic Approach
1. The closest parentelic line gets priority
a. Decedent’s descendants fall in first parentelic line
b. Decedent’s parents start the next parentelic line
c. The next parentelic line starts with decedent’s grandparents 
d. You keep going until you find a live one
ii. Degree of Relationship Approach
1. Focus on each link in the chain of kinship
2. How close is the relative to the decedent?
a. Count up and horizontally back to the decedent on the chart of consanguinity.
b. The lesser number of relatives you have to go through to get back to the decedent, the closer kinship you have
iii. Hybrid Approach—Degree of Relationship w/ a Parentelic Tiebreaker
1. Between two relatives with the same degree of relationship, the one in the closest parentella wins.
iv. California Approach
1. The statute (6402) first requires you to exhaust the decedent and decedent’s parent’s bloodline
2. After that, the statute uses degree of relationship with a parentelic tiebreaker. 
g. TRANSFERS TO CHILDREN
i. Parent-child relationships
1. Natural birth
a. Inheritance rights immediately attach
b. Natural birth to unmarried parents?
i. Distinctions between children born by married parents & children born by unmarried parents have largely disappeared

c. Father unidentifiable
i. These children are not entitled to inheritance from a father unless paternity is established by way of clear and convincing evidence.
d. Parents’ rights to inherit from children
i. CPC 6452: If a child is born out of wedlock, neither a natural parent nor a relative of that parent inherits from or through the child unless: 
1. The parent or a relative of the parent acknowledged the child.

2. The parent or a relative of the parent contributed to the support or the care of the child.
2. Presumed Status & Posthumous Children
a. MODERN LAW RULE
i. Presumption applies if child born within 300 days of the decedent’s death.

ii. If married, presumption attaches automatically

iii. If not married, that is a family law issue

b. CA FAMILY CODE 7611
i. Presumption applies if parents are/were married and child was born during marriage or w/in 300 days from the termination of the marriage by death, divorce, etc.
ii. Or before child was born, parents attempted to marry by a marriage solemnized in apparent compliance with the law but it could be declared invalid and either the following is true:

1. If it could only be declared invalid by court, the child was born during the attempted marriage or within 300 days after its termination by death, annulment, declaration of invalidity, etc.

2. If the attempted marriage is invalid without a court order, the child is born during or w/in 300 days of the termination of cohabitation.

iii. Or after the child’s birth, the parents have married or attempted to marry by a marriage in apparent compliance with the law and either:

1. With his consent, he is named as the father on the birth certificate

2. Or he is obligated to support the child under a written voluntary promise or court order

iv. Or he receives the child in his home and openly holds the child out as his natural child

v. The child is in utero after the death of the decedent and CPC 249.5 is satisfied (the statute relating to artificial insemination w/ decedent’s genetic material).
3. Adoption
a. Inheritance rights between adopted child and natural parents

i. CALIFORNIA RULE (CPC 6451)
1. Adoption severs the parent-child relationship between an adopted person and a natural parent UNLESS both of the following are met:
a. The natural parent and the adopted person lived together at any time as parent and child OR the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the person’s birth

b. AND the adoption was by the spouse of either of the natural parents OR after the death of either of the natural parents

2. BUT natural parents or relatives of natural parents cannot inherit from or through the adopted child EXCEPT FOR
a. Wholeblooded brothers and sisters of the adopted person or the issue of those brothers and sisters

b. When the child was adopted by the spouse of that natural parent.

3. A prior adoptive parent child relationship is treated as a natural parent child relationship under this section

b. Inheritance Rights between adoptive child and adoptive parents
i. GENERAL RULE: Adopted person inherits both from and through adoptive parents

ii. EXCEPTION=Adult adoptions when there is an expressed intent of the decedent (e.g. a will)

1. CPC 21115
a. When there is a will or other expressed intent of the transferor

b. The adopted person ONLY inherits through the adoptive parent IF
c. The adopted person lived as a minor before or after the adoption as a regular member of the household of the adoptive parent or of that parent’s parent, brother, sister, or surviving spouse.
2. BUT see CPC 6450

a. In intestacy, an adopted person inherits by, through, and from his/her adoptive parents regardless of circumstance.
iii. What if T wants to take care of his/her child’s spouse?
1. T should give his/her child the “power of appointment”

4. Foster Parents (CPC 6454)
a. A person can inherit from or through foster parents only IF
b. The relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the foster or stepparent
c. AND it is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier
i. Usually, the legal barrier is the natural parent withholds his/her consent

ii. Once the child reaches the age of majority, he/she can give consent to adoption and 6454 would cease to apply b/c no legal barrier exists 
5. Equitable Adoption (O’Neal v. Wilkes)
a. Agreement between natural parents and adoptive parents
b. Performance by the natural parents of giving up custody
c. Performance by the adoptive child of actually living in the home of the foster parents
d. Partial performance by the foster parents of taking child into home and treating him/her as their child
e. Intestacy of the foster parents
f. ASK: Do we need to know this?

6. Posthumously Conceived Children
a. Woodward v. Commissioner of Social Security
i. Posthumously conceived children can inherit from decedent IF
ii. A genetic relationship between the decedent and the child is established
iii. AND it is established the decedent affirmatively consented to posthumous conception and to the support of any resulting child
iv. BUT time limitations may preclude commencing a claim for succession rights on behalf of a posthumously conceived child.  
v. Notice must be given to all interested parties
b. CPC 249.5
i. For the purposes of determining rights to property distributed upon the death of the decedent
ii. Posthumously conceived children are deemed conceived during the life of decedent IF the child or his/her representative proves by clear and convincing evidence THAT

iii. The decedent, in writing, specifies that his or her genetic material shall be used for the posthumous conception of a child of the decedent, AND
1. The specification shall be signed by the decedent and dated.

2. The specification may be revoked or amended only by a writing, signed by the decedent and dated.

3. A person is designated by the decedent to control the use of the genetic material.
iv. There was timely notification in writing to the distributor of the estate about the genetic material and the possibility of new heirs w/in 4 months of certificate of death of the decedent.

v. The child was en utero within two years of the date of issuance of the death certificate
vi. UNDECIDED ISSUES
1. Does the statute allow posthumously conceived child take non-probate property?

a. Language of statue specifies that it’s for the purpose of distributing property upon death
2. Does the statute allow posthumously conceived child to inherit through deceased father?

a. Language of statute relates to property to be distributed upon the death of the decedent
c. In re Martin
i. Issue was whether children conceived posthumously via reproductive technology can inherit through deceased father.

ii. Where the instrument is silent, children born of this new biotechnology with the consent of their parent are entitled to the same inheritance rights as those of a natural child.
h. ADVANCEMENTS
i. CPC 6409
1. Lifetime gifts are deemed advancements ONLY IF
a. The decedent declares in a contemporaneous writing that the gift is an advancement against the heir's share of the estate.

b. OR…The heir acknowledges in writing that the gift is an advancement

2. EXCEPTION
a. Testator has given you something during life which he has specifically bequested to you in his will.

ii. You don’t charge advancements against donee’s children (CPC 6409(d))
1. E.g., if an heir received an advancement during life but predeceases the decedent, the advancement is not credited against the predeceased heir’s children’s shares.
i. MINORS AND PROBATE
i. Guardianship
1. Designed to preserve property for the benefit of a minor until the minor reaches the age of majority
2. Guardian has limited power and must get approval of probate court for anything
3. Results in a lot of attorneys’ fees & accounting.  Very cumbersome.
ii. Conservatorship
1. Conservators have more power but still must give accountings
2. Better than a guardianship but still very cumbersome
iii. Custodianship
1. Custodian has power to use assets for the benefit of the minor
2. Problem is that custodianships automatically end when minor reaches age of majority
iv. Trust
1. Allows grantor to pick trustee in a non-judicial supervised environment

2. Allows grantor to decide how assets are distributed

3. Infinite flexibility
j. BARS TO SUCCESSION
i. Homicide
1. California Slayer Statutes
a. CPC 250

i. A felonious and intentional slayer is not entitled to…
ii. Any probate or non-probate property (joint tenancy dealt with in CPC 251)
iii. The property passes as if the killer had predeceased the decedent 
1. And the antilapse statute (21110) does not apply
a. This means that, if there is a will, devises to the slayer will lapse rather than automatically go to the slayer’s issue
i. But in intestacy, the slayer’s children will still take.
b. BUT if there is a gift around to the slayer’s children, antilapse is not needed and the slayer’s kids get the gift by the language of the instrument
2. Lapse v. Antilapse
a. Only applies if there is a will
b. Antilapse: If there is a blood relationship between the testator and a devisee who predeceases the testator, the devisee’s gift goes to the devisee’s issue
c. Lapse: If there is a will and a devisee predeceases the testator, the devisee’s share disappears.
b. CPC 251—The same but for joint tenancies
c. CPC 254—Proving felonious & intentional homicide
i. A criminal conviction of felonious and intentional homicide is conclusive evidence
ii. In the absence of a criminal conviction, the party seeking to establish felonious and intentional homicide must prove it by a preponderance of the evidence.
ii. Elder Abuse
1. CPC 259—Individual treated as predeceased decedent if shown by clear and convincing evidence to have abused elder
iii. Disclaimer
1. Definition: The donee does not except the gift
2. CPC 282
a. Disclaiming donee treated as having predeceased the decedent
b. Disclaimer relates back to the death of the decedent

i. No interest passes so creditors cannot get asset
ii. Exception for IRS (Drye v. U.S.)

3. Requirements for disclaimer
a. Disclaimers have to be in writing

b. Filed w/in 9 months of death of decedent

i. That is due date for filing estate tax return
c. Once donee has accepted property, he/she cannot disclaim it
4. Exceptions
a. IRS lien still attaches to disclaimed inheritance (Drye)

b. Disclaimed inheritance still considered for Medicaid eligibility (Troy v. Hart)

i. ASK SLISK: Does this apply to other gov’t benefits?
c. Disclaiming heir not treated as predeceasing the decedent for purposes of determining generation where estate is divided (first live taker) (CPC 282(b)(1))

d. Disclaiming heir not treated as predeceasing the decedent for the purpose of calculating advancements against disclaiming heir’s share

III. WILLS—CAPACITY AND CONTESTS
a. TESTATOR MUST BE THE AGE OF MAJORITY
b. STANDING
i. Who has standard to contest capacity?
1. Only those that stand to benefit if the will fails. (Latham v. Father Divine)
c. MENTAL CAPACITY
i. General Standard
1. Capable of understanding in a general way the nature and extent of your property (CPC 6100(a)(1)(B))
2. Capable of knowing the object of your bounty—i.e. who will take (CPC 6100(a)(1)(C))
3. Capable of understanding the disposition being made (CPC 6100(a)(1)(A))
4. Capable of relating these elements together and forming an orderly desire regarding the disposition of property
5. NOTE
a. The standard is quite low.  Often described as lower than the capacity required to contract but higher than the capacity required to marry.

ii. Burden Shifting Scheme
1. Majority/California Rule (Wilson v. Lane)
a. If there is PF of due execution, the will is presumed valid 
b. The party contesting the will on the grounds of lack of capacity has the burden of persuasion

2. Minority of JDX’s (In re Estate of Washburn)
a. If there is PF of due execution, the will is presumed valid

b. The party contesting the will must raise some question of capacity to rebut the presumption

c. The burden shifts back to the proponent to prove capacity

i. The proponent has the burden of persuasion
d. DEFECTS IN CAPACITY
i. Insane Delusions
1. What is a delusion?
a. A mistaken belief the believer clings to despite all evidence to the contrary

2. CPC 6100(a)(2)
a. The individual suffers from delusions or hallucinations, which delusions or hallucinations result in the individual devising property in a way which, except for the existence of the delusions or hallucinations, the individual would not have done

3. Insane Delusion Tests
a. California Test: 
i. Is there any factual basis to support the testator’s belief?  If there is any factual basis to support the testator’s belief, then it is not an insane delusion.

4. Causation Tests
a. California Approach
i. But for the insane delusion, the testator would not have done what he did

b. NOTE

i. No matter what test is used, it is a very subjective inquiry that depends on the court’s view of the dispositions in question. (Strittmater)
5. Remedy
a. The court will excise those portions of those portions of the will that have been effected by the insane delusion

b. To the extent that the whole will has been infected, the court will invalidate the will

6. Exception: Religious beliefs
a. Courts are reluctant to examine the question of the validity of insane delusions that are religion related.

b. Articles of faith are not the type of things that there is “factual basis” for

ii. Undue Influence
1. Under California Law
a. Presumption of undue influence arises if

i. There is a confidential relationship between the testator and the alleged influencer
ii. The alleged influencer is active in the procurement or execution of the will
iii. The influencer unduly benefits under the will
1. Considers the relationship between the testator and the alleged influencer (e.g., would he/she get anything in intestacy?), prior wills or other testamentary instruments, and other evidence of undue benefit.
b. Burden then shifts to the alleged influencer to rebut presumption and disprove causation (Lipper)
2. Remedy
a. Court will excise part of will infected by undue influence, OR

b. Court will invalidate will if they cannot excise infected part, OR

c. Court will impose a constructive trust on the part of the will that was procured by undue influence

i. The problem is this involves practically rewriting the will
3. Per se Undue Influence (CPC 21350)
a. Automatically invalidates donative transfers to…

i. Drafter of the will
ii. Relatives of drafter of the will
iii. Law firm of drafter of will
iv. Any person with a fiduciary relationship with the transferor
v. Caretaker or custodian of testator
b. Exceptions

i. CPC 21351(b): Certificate of independent review.  

1. Separate lawyer counsels client about the nature & consequences of the transfer, attempts to determine if the intended consequence is the result of fraud, menace, duress, or undue influence, & (3) signs & delivers to the transferor an original certificate in the form shown with a copy delivered to the drafter.
ii. CPC 21351(a)—Relatives: Drafter of will or person in other relationship specified above is a blood relative, spouse, cohabitant, or registered domestic partner.
iii. Fraud
1. Elements
a. Deliberate misrepresentation intended to impact the testator’s disposition

b. Causation
2. Fraud in the execution
a. Fraudster intentionally misrepresents the contents of the testamentary documents
i. NOTE

1. But see Brazil v. Silva, in which husband asks wife to hand him his will so he can destroy it.  Wife holds up an envelop, pretending it contains husband’s will, and burns it.  When husband died, she admitted real will to probate.  Court could not ignore will.  The remedy was a constructive trust.
3. Fraud in the inducement

a. The misrepresentation causes the testator to draft or revoke a will
4. A lot of overlap with undue influence (Puckett v. Krida)
iv. Duress (Latham v. Father Divine)
1. Definition—Duress is overtly coercive undue influence
v. Tortious Interference with an Expectancy
1. RULE: Some courts require proof of undue influence or fraud to prove tortious interference with an expectancy
a. ASK SLISK: In CA?

2. Review
a. Living persons have no heirs, they only have heir apparents.

b. Heir apparents do not have actual interest in prospective inheritance, they have an “expectancy interest.”

3. When may it arise?
a. Heir not informed about death of testator and loses chance to contest the will before probate ends (Schilling v. Herrera)

i. If claims against a will are not made within a statutory period, they are barred.
4. ELEMENTS
a. Existence of an expectancy

b. Intentional interference with an expectancy through tortious conduct

c. Causation

d. Damages

5. Duty?
a. Notice there is no duty requirement in the elements above

b. The duty does not need to run from the defendant to the plaintiff

c. The beneficiary is suing “on behalf” of the testator

6. Differences from regular will contests
a. Punitive damages are available

b. Statute of limitations

i. Statute of limitations for probate actions starts running at the death of the decedent
ii. Statute of limitations for actions based on fraud start when the person discovered or should have discovered the injury
iii. Does not trigger no contest clauses (see next subsection)
e. PROPHYLACTIC PROTECTIONS AGAINST WILL CONTESTS
i. Testamentary Explanations
1. Problem with this is explanation can be just as infected with lack of or defects in capacity as the will itself

2. It gives contestants ammunition, invites speculation into the testator’s capacity, and invites challenges to the credibility of the instrument

3. Not used very often

ii. Separate letter sent to disinherited heirs explaining exclusion
iii. No contest clause
1. DEFINITION: Provides that if will is contested, the contestant loses their share provided by the instrument

a. You need to give the potential contestants something in order for the no contest clause to have any effect

2. Enforceability
a. CALIFORNIA APPROACH

i. A no contest clause is only enforceable in the following contests:
1. A direct contest that is brought without probable cause

a. A direct contest is one that goes to the validity of the will itself
b. Probable cause: At the time of filing the contest, the facts known to the contestant would cause a reasonable person to believe there was a reasonable likelihood of success.
2. A pleading to challenge a transfer of property on the grounds that it was not the transferor’s property at the time of the transfer

a. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application
b. This means that a spouse can challenge transfer of property spouse believes is CP w/out triggering no contest clause unless clause specifically says it applies to such challenges (puts spouse to election).
3. The filing of a creditor's claim or prosecution of an action based on it. 
a. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.

b. EXCEPTION: Asking the court to construe a will does not trigger a no contest clause
iv. Independent Counsel and Certificate of Independent Review (CPC 21351(b) (In re Will of Moses)
IV. WILL FORMALITIES
a. RATIONALE
i. Four Functions
1. Ritual Function
2. Evidentiary Function
3. Protective Function
4. Channeling Function
a. Channeling testators into lawyers’ offices

b. Ensures uniformity

b. STATUTORY REQUIREMENTS
i. General Requirements
1. Writing
2. Signature
3. Witnesses and attestation
ii. California Law
1. CPC 6110—Requirements of a valid will
a. Writing

b. Signed 

i. By the T

1. Not required to be at the foot of document
ii. Or another at T’s presence and direction

iii. Or conservator ordered to make will by court order

c. Witnessed 

i. By at least two people
ii. Present at the same time
iii. They must witness T’s signature or acknowledgment of signature or T’s acknowledgement of the Will
iv. They must know the instrument that T is signing is his/her Will
v. Signed by Witnesses during T’s lifetime
1. Witnesses don’t have to sign in front of T

iii. Witnesses and Attestation
1. Most states require that testator sign or acknowledge signature and document as his/her will in the presence of both witnesses present at the same time. 
2. Presence?

a. What does it mean to sign in the presence of the testator/witnesses?
i. California Approach—Conscious Presence

1. The witness is in the presence of the T through sight, hearing, or general consciousness of events and T comprehends that the witness is in the act of signing.
2. Not as broad as it might seem.  There must be some evidence that shows witnesses knew Testator was signing
a. Outside on the porch while testator was inside ruled to not to be conscious presence
b. Over the phone held to be not present at all
3. Delayed attestation
a. I.e., when witnesses do not sign the will immediately after the testator signs it.
b. CALIFORNIA
i. Witnesses only have to sign the will before the testator’s death

4. Interested Witnesses
a. CALIFORNIA APPROACH
i. An interested witnesses w/out other witnesses sufficient to meet statute triggers a rebuttable presumption that the interested witness unduly influenced the testator
ii. If the interested W rebuts the presumption, the interested W takes the whole bequest.
iii. If the W does not rebut the presumption, they lose the amount that his or her bequest exceeds the W’s gift under intestacy or prior wills
iv. Signature
1. Definition: Anything the testator intends to be his/her signature
a. A mark is okay but it must be witnessed and there must be something near the mark indicating the mark is the testator’s signature. (Estate of McCabe)
2. Rule: A signature that was involuntarily interrupted and not completed is not a valid signature.
a. ASK SLISK TO CLARIFY STANDARD (see  below)
3. Computer printed signature
a. Okay in Taylor v. Holt.
4. Order of Signing
a. CALIFORNIA
i. If all Witnesses are in the same room as the testator and everyone does what they are supposed to do, it does not matter what order everyone signs in.

ii. RULE: Don’t leave the room!
5. Provisions added after the signature
a. CALIFORNIA
i. If the provisions were added before the will was executed, it is valid.  If not, it must be a separately valid codicil.

v. Writing
1. Video/Electronic Wills
a. Not recognized in California
b. BUT
i. Video of the ceremony may be handy evidence to supplement a will in anticipation of a will contest
c. DEGREE OF COMPLIANCE AND CURATIVE DOCTRINES
i. Levels of compliance
1. Strict compliance
a. Every requirement of the statute must be satisfied or the will fails (In re Groffman) (Casdorph)

i. MOST JDXs are still strict compliance jdxs

1. Including CA (with exception for attestation)
b. Misdescription Doctrine
i. The court will strike the mistaken language and see if there is enough left to give effect to a Will

1. EXAMPLE: Bequest to give house to friend but address of house erroneously entered.  If court can still determine property in question after striking out erroneous portion, bequest can be effectuated.

2. BUT this does not allow for reforming a will.  Court can only strike out parts, not add new parts (Pavlinko’s Estate)

ii. To the extent that extrinsic evidence is needed to shed light on the error, the court will let it in (see latent ambiguities under will construction)
2. Substantial Compliance (Snide)(Ranney)
a. Requirements

i. Substantial compliance with the statute AND
ii. Clear and convincing evidence that the testator intended the instrument to be his/her will
b. NOTE: Still a difficult standard to meet

i. See Ferree.  Statute called for two witnesses and will only had one.  This was not substantial compliance.
c. Remedy

i. Court may even rewrite/reform parts of wills to make them compliant (Snide)
3. Dispensing Power/Harmless Error (Hall)
a. Only one question matters: Whether or not there was clear and convincing evidence that the testator intended the instrument to be his will

b. The dispensing power allows the court to dispense any statutory requirement of Will execution
i. ISSUE :Does the knowledge and experience of the testator inform the intent determination?
1. I.e., if the testator was a trusts and wills professor, wouldn’t we expect him/her to fulfill all the requirements before he really regards the instrument as his will?
ii. California Law
1. California is a strict compliance state BUT
2. CPC 6110(c)—Harmless Error for Witness Requirement
a. Will is still deemed validly witnessed even if it formally fails witness requirement if the proponent shows by clear and convincing evidence that the testator intended the document to be the testator’s Will.
3. Signatures
a. Strict compliance

b. Substantial compliance is the standard for signatures under the California Civil Code, but not under the CPC and it is NOT applied to wills.

c. A signature that was involuntarily interrupted and not completed is not a complete signature (ASK SLISK: CA case?)
i. Under substantial compliance doctrine, this might work but not under strict compliance
d. HOLOGRAPHIC WILLS

i. California Approach
1. The Signature and Material Provisions must be in T’s handwriting (CPC 6111(a))
a. Material provisions=The property to be disposed of and the beneficiaries who will take
2. Date

a. CPC 6111(b)
i. If a holographic will is not dated and:
1. There’s doubt as to whether the holograph or another will is controlling, the holograph is presumed to have preceded the other will unless the proponent can establish that the holographic will was executed after the other will.
2. If it is established that the T lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the T had testamentary capacity.
3. Testamentary Intent

a. CPC 6111(c)

i. Any statement of testamentary intent contained in a holographic will may be set forth either in the testator's own handwriting or as part of a commercially printed form will.
ii. The material provisions still need to be in the testator’s handwriting
b. CPC 6111.5
i. Extrinsic evidence is admissible to determine whether a document constitutes a will
1. In CA, testamentary intent=intent for the document to be T’s will, not T’s testamentary wishes.
e. CONDITIONS IN WILLS
i. PRESUMPTION: Conditions are explanations for executing will and not true conditions.

1. True conditions must be must more explicit
V. WILL REVOCATION
a. TWO WAYS TO REVOKE A WILL
i. A subsequent will, attested or a holograph, that either (1) expressly revokes the prior will or (2) is inconsistent with the prior will
ii. OR, by act, which requires some destruction or defacing of the will
b. REVOKING BY ACT
i. CPC 6120(b)
1. Being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator's presence and by the testator's direction.
a. GENERALLY the act has to destroy all or at least some of the language on the will (like the common law standard)
c. REVOKING BY CODICIL
i. CPC 6120(a)
1. A subsequent will which revokes the prior will or part expressly or by inconsistency.

ii. Revoking codicils
1. When one revokes a will, they revoke all codicils to that will
d. PRESUMPTIVE REVOCATION
i. CPC 6124
1. If the testator's will was last in the testator's possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator's death, it is presumed that the testator destroyed the will with intent to revoke it. 

a. Thus, presumption does not apply if a duplicate can be found. 
b. BUT if there is affirmative evidence that the testator revoked any of the duplicate wills, then all the duplicates are revoked.

2. This presumption is a presumption affecting the burden of producing evidence.
ii. Lost Will Doctrine
1. If the presumption is rebutted or does not apply
a. We still don’t have a will.  
i. Lost will doctrine: Proponent must prove the contents of the will by clear and convincing evidence
e. PARTIAL REVOCATION BY ACT
i. What happens to the revoked gift?
1. California: Whatever was supposed to go to the revoked beneficiary passes through the residue (the residuary beneficiary gets it)
f. REVIVAL
i. CPC 6123(a)—Revocation of the intervening will by act
1. When a second will revokes first will and the second will is revoked by act
2. The first will is revoked UNLESS it is evident from the circumstances and/or the testator’s contemporaneous and subsequent declarations that the testator intended the first will to take effect (i.e. to revive the first will)
ii. CPC 6123(b)—Revocation of the intervening will by writing
1. When a second will revokes a first will and the second will is revoked by a writing (i.e. a third will)
2. The first will is revoked UNLESS it appears from the terms of the third will that the testator intended the first will to take effect.
a. I.e., when the revocation of the intervening will is by writing, the evidence to show revival must be in the revoking writing itself.
b. BUT

i. Notes say oral statements may be admissible but how? (ASK SLISK ABOUT THIS)

g. DEPENDENT RELATIVE REVOCATION
i. RULE: If the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will had he known the truth.
ii. Typical example
1. Testator executes new will and revokes prior will believing the second will is valid.  

2. The new will turns out to be invalid.  

3. The doctrine of dependent relative revocation makes it so the first will is revived if it is proven that the testator would not have revoked it had he known the new will would not be valid.
iii. Elements
1. Revocation by mistake
a. Mistake must be of a nature that could not have been within the testator’s knowledge
i. If mistake of law, this is presumed.
b. Mistake does not equal a false assumption

i. DDR will not apply when T revokes will intending to execute another one but dies before T has the chance.  In that case, T did not make a mistake.  T knew he was revoking and no will would be in place before he made a new one.  T just assumed he would live long enough to make a new will.
2. But for the mistake, the revocation would not have occurred
3. If the revocation is by writing

a. The mistake must be set forth in the revoking instrument
i. EXAMPLE
1. “Since my cousin Eric is dead, I give his gift to Jan.”  But Eric is still alive.
ii. MISTAKE OF FACT OR LAW?
1. Since the mistake must be expressed on the face of the writing, it is usually a mistake of fact.  However, a mistake of law can appear on the will too.  For example, a signature by a witness that is interested and therefore not qualified to witness (La Croix v. Senecal).  It’s a mistake of law and set forth in the instrument.
b. California Appeals Court Case
i. One case said we can ignore the requirement that the mistake be evidenced in the writing and beyond the testator’s knowledge if there is clear and convincing evidence of the testator’s intent
ii. BUT this case has been criticized extensively and is not given much wait
4. If the revocation is by act

a. Need additional external evidence or a failed alternative plan of disposition.

i. E.g., a new will that has failed.
h. REVOCATION BY OPERATION OF THE LAW
i. RULE
1. Divorce or annulment of marriage automatically revokes all testamentary transfers to the ex-spouse or ex-domestic partner
2. This is a presumption that the testator would not want his/her ex-spouse to take
3. If the presumption is not rebutted, the ex-spouse is treated as having predeceased the testator
a. Presumption usually only rebutted by specific language specifically providing for bequest to ex-spouse
ii. CPC 5600—applies revocation by operation of the law to non-probate transfers as well
iii. Does this doctrine apply to ex-spouse’s issue/descendants?
1. California Rule: Does not automatically revoke gifts to ex-spouse’s issue
iv. Anti-lapse?
1. Remember, it doesn’t apply because the transferee must be kindred of the decedent or kindred of the decedents predeceased, surviving, or former spouse but not the spouse herself.
i. OMITTED SPOUSES AND CHILDREN
i. Scenario—T gets remarried and/or has new children but does not revise will before he dies
ii. The law presumes the T intended to provide for them
iii. General Rule
1. Omitted spouse and children have a claim against the estate for their intestate share
iv. Works like a revocation—it essentially revokes parts of the will and gives those bequests to the omitted spouse and children
VI. WILL EXPANDING DOCTRINES
a. INTEGRATION
i. All documents present at the time of execution that were intended to be a part of the will are integrated into the will
ii. Key requirement: present at the time of execution
b. REPUBLICATION BY CODICIL
i. Curing defects
1. If there were defects in the execution of a prior will, a codicil can cure those defects
a. E.g., If one of the witnesses of the first will was a beneficiary and wouldn’t be able to take, a codicil with valid attestation would cure the defect in the first will and restore the beneficiary’s bequest.
b. E.g., will refers to outside document (see incorp by refer below) but document not in existence when will is executed.  Codicil redates will after document in existence.  Incorporation by reference satisfied.
2. BUT the majority rule is a codicil can only republish an already valid will. (Johnson v. Johnson)
ii. Redate
1. This is important because construction is based on language and facts at the time of execution
iii. Presumptive republication and redating
1. Courts presume that all codicils republish and redate prior wills whether or not the codicil expressly says so
c. INCORPORATION BY REFERENCE 
i. Common Law (CPC 6130)
1. The will expresses an intent to incorporate an outside document
a. Standard=Very low
b. Reference to intent to incorporate some outside document
2. The will sufficiently identifies the document (Clark v. Greenhalge)
a. Standard=reasonable certainty (but courts are very flexible)
3. The outside document was in existence at the time the will or a valid codicil was executed
a. Standard=very strict
b. Existence at the time of republication by codicil
i. This prong is met if the document was in existence when a prior will was republished and redated by a valid codicil, even if the codicil does not mention the outside document.  (Simon v. Grayson)
4. Problem
a. How do we know if the testator added to the outside document before she died?  If she did, some of the document did not exist at the time the will was executed. (Greenhalge)
ii. Effect/Function
1. IMPORTANT: Incorporation by reference draws the content from the document being incorporated BUT does not make it part of the will. (Johnson v. Johnson)
a. A codicil cannot republish an otherwise invalid will, but if a codicil refers to an invalid will, it can incorporate it by reference.  It does not matter that the prior will is invalid because only the content of the prior will is incorporated.  The invalid will does not become a part of the new will. (Johnson)
iii. CPC 6132 (similar to UPC 2-513)
1. Will may incorporate outside document that disposes of tangible personal property
2. Except for money and property primarily used in business
3. Requirements
a. An unrevoked will refers to the writing
b. The writing is dated and either in the handwriting of or signed by the testator
i. But even if (b) above isn’t met, proponent may introduce evidence of testator’s intent to dispose of property through outside document
c. The writing describes the items and the recipients with reasonable certainty
4. The writing DOES NOT have to be in existence when the will was executed
5. If the devisee dies before the testator, the gift devised in the outside document will lapse.
6. The T may make handwritten, signed changes to the writing.  If contradictory provisions, the most recent provision controls
7. The total value of personal property shall not exceed $25,000 dollars
a. ASK SLISK: What happens if it does?  Does anything over 25K fall to the residue?  If so, how do they determine which gifts fail?  Or, is the whole outside document invalidated?
8. Single item may not exceed $5,000.  If it does, it falls to remainder clause in will (& not counted towards 25K maximum).
iv. CPC 6130
1. Common law incorporation by reference.  CPC 6132 above governs personal property list.  6130 allows outside doc to dispose of property other than personal property, but outside doc must have existed at the time will was executed.
d. ACTS OF INDEPENDENT SIGNIFICANCE
i. Definition: The will refers to an act that will be performed outside the will which will determine the property disposed of or the beneficiary
ii. RULE:
1. In order for the act to have testamentary effect without complying with formalities, if must have independent significance—i.e., it must not have a testamentary purpose but instead be for independent and inter-vivos reasons.
iii. Examples
1. T bequests to the beneficiaries in someone else’s will that has not been executed yet
a. Execution of a will by another is a testamentary act as to the testator of that will but an act of independent significance as to T.  It is independent from T’s testamentary plan.
2. Having children
3. Children getting married or going to college
iv. Problems
1. Bequests such as “the contents of T’s house”
a. T can change the value of the bequest whenever T wants by purchasing valuables and locating them in the house.  These acts would have testamentary purposes.  Courts are suspicious of such bequests
i. Courts have distinguished between tangible and intangible items, deciding that intangible items (stock certificates, savings passbook) were not intended as a part of the bequest (Estate of Light)

ii. Courts may look at if the area where the property is to be found is a common area to store such property.

iii. FRAUD CONCERN: T bequests to B all the contents of my drawer.  B finds T dead and knowing of the bequest stuffs as many of T’s valuables into the drawer as B can.

b. Contrast safety deposit boxes: Only T has key so not a lot of potential for fraud and safety deposit boxes are traditionally places where you would find important and intangible assets.

e. CONTRACTS RELATING TO WILLS
i. All the requirements of contract must be met
1. Offer, acceptance, consideration, etc.
ii. Additional Requirements
1. UPC 2-514
a. Provisions of a will stating material provisions of the K

b. An express reference in a will to a contract and extrinsic evidence proving the terms of the K

c. A writing signed by the decedent evidencing the K.
2. CPC 21700
a. The three requirements above, OR
b. Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity.
c. Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.
d. IN OTHER WORDS
i. An oral contract claim relating wills can succeed if P shows clear and convincing evidence of the contract
iii. Two types of contracts relating to wills
1. Contract to bequest
2. Contract not to revoke
iv. Contract to bequest
1. What if Testator performs by willing estate to other party but other party breaches his/her promise?  Does the other party take?
a. T’s estate’s only recourse is to sue for breach of contract
i. Constructive trust is usually not available for this

v. Contract not to revoke
1. Joint wills (Via v. Putnam)
a. CPC 21700(c): The evidence of a joint will or mutual wills does not create the presumption of a contract not to revoke.

vi. Tax difference: Contractual payments are taxable income.  Beneficiaries under a will are not taxed on property they receive.
vii. Priority Problem (Via v. Putnam)
1. Under a contract relating to wills, are the claimants treated like creditors or beneficiaries for priority purposes?
a. Before beneficiaries can take, creditors must get paid first
2. General Rule: Contract claimants are creditors who take before beneficiaries.
a. ASK SLISK: But this is only if T breached the contract, right?  For example, if T performed a contract to bequest, the other party would simply be a beneficiary, not a contract creditor.  Right?
3. Public Policy Issues: Pretermittant Spouse (Via v. Putnam)
a. In CA, a contract claimant has priority over a pretermitted spouse’s share
i. Rationale: In CA, omitted spouse protection statutes rest on presumption of accidental omission of spousal share.  In the contract context, presumption of accidental omission is rebutted by the fact that T knew what he was doing when he formed the contract
VII. WILL CONSTRUCTION
a. EXTRINSIC EVIDENCE
i. Plain Meaning Rule: 
1. If the will is clear, look only at the will (Mahoney v. Grainger)
a. BUT: When extrinsic evidence is offered to contest the validity and not for construction of the will, it is admissible. (Fleming v. Morrison)

ii. Exceptions: Ambiguities
1. Patent Ambiguities

a. Definition: Ambiguity that appears on the face of the will
i. EXAMPLE: T bequests ½ of his estate to A, ½ to B, and ½ to C.
2. Latent Ambiguities

a. Definition: Ambiguities that become apparent only when the terms of the will are applied to the testator’s property or designated beneficiary
i. EXAMPLE: T gives his house to Dan, his favorite faculty member at LLS.  There are three Dans on the faculty at LLS.
b. 3 TYPES OF LATENT AMBIGUITIES
i. Misdescription doctrine 
1. EXAMPLE: Mistaken addresses (Arnheiter)
2. Remedy: Strike out the mistaken language and look to see if there is enough left to effectuate bequest
ii. Equivocation

1. When more than one person fits the description of the legatee or more than one property fits the description of the bequest

2. Extrinsic evidence comes in to determine correct taker or correct property

iii. Personal Usage Exception
1. When the testator always referred to a person in an idiosyncratic manner, the evidence is admissible to show that the testator meant someone other than the person with the legal name of the legatee. (Mosley v. Goodman)

3. California Approach (Estate of Russell)
a. RULE: Extrinsic evidence is admissible to construe any ambiguity in a will, latent or patent.

i. Ambiguity means any provision that is reasonably susceptible to more than one interpretation
ii. EVIDENCE THAT MAY BE ADMITTED?
1. Evidence that is reasonably consistent with one of the reasonable interpretations
iii. Scrivener’s Error (Erickson v. Erickson)—Not recognized in California
1. In general: When there is a mistake by the drafter of the will, this doctrine allows the court to reform the will to effectuate the intent of the testator.
2. RULE
a. If scrivener’s error and its effect on the T’s intent are established by clear and convincing evidence, the court may imply a provision not present in the will.
3. NOT RECOGNIZED IN CALIFORNIA

a. But endorsed by the UPC
b. EFFECT OF FAILED GIFTS
i. Specific Bequest
1. Disposition of identified property.  
2. RULE: To be a specific bequest, the property disposed of must have been in the estate at the time the will was executed.

3. Specific gift of property not in estate at death? (ademption)
a. RULE: If the property subject to a specific gift is not there at death, it is presumed that the T intended the gift to fail

4. Effect of failed specific gift (that is still in the estate)
a. California rule is that it drops into the residuary gift
ii. General Bequest
1. Gift does not comes from a specified asset (e.g., cash, unidentified shares of stock

a. Whether a specific or general bequest may turn on use of the word “my”.  “My 100 shares of GE stock” is a specific bequest while “100 shares of GE stock” is a general bequest.

2. If the bequested property is not in the estate at T’s the death, the executor must buy the asset and give it to the beneficiary

3. If a general bequest fails, it falls into the residuary
a. C/L rule was that it went to intestacy
iii. Residual Bequest
1. Catchall.  Everything not given to others goes to blah.

2. Effect of failed residuary gift
a. CA Rule
i. If there is another residuary taker, the failed gift goes to the other residuary taker(s)

ii. Only if there is no other residuary taker does it go to intestacy
iii. This is called the residue of the residue rule.
c. LAPSE AND ANTILAPSE
i. Lapse
1. When a beneficiary predeceases the testator, the gift fails
a. If a specific or general bequest, it goes to the residuary. 
b. If a residuary gift, it goes to any other residuary takers to divide equally.  
c. If no other residuary takers, it goes to intestacy

2. Void v. Lapse Gifts
a. A gift lapses if the beneficiary predeceases the testator
b. A gift is void if the beneficiary is deceased when the will is executed
ii. Anti-Lapse
1. CPC 21110
a. The taker of the bequest in the will is kindred of the T or kindred of the T’s predeceased, surviving, or former spouse

i. BUT NOT spouses
b. Beneficiary predeceases T or was dead when the will was executed
i. CA makes no distinction between void and lasped gifts.

c. Beneficiary leaves issue

d. We presume that T would have preferred that the gift not die and go to the predeceased beneficiary’s issue

i. CPC 21110: Gift is distributed to issue “per capita” (“manner provided by section 240”)

e. In CA, anti-lapse applies to wills, trusts, deeds, or other instruments (CPC 21101)

2. Rebutting the anti-lapse presumption
a. CPC 21110: Anti-lapse does not apply if the instrument contains a contrary provision or a substitutive disposition (a gift over)

i. RULE (IN CA): A requirement that the initial transferee survive the transferor constitutes a contrary intention

iii. Class Gifts
1. How do we know if we have a class gift?
a. FACTORS (Dawson v. Yucus)
i. Designation of beneficiaries

1. RULE: The more specifically T names beneficiaries, the less likely it is a class gift.

ii. Description of property

1. RULE: Aggregate property looks like a class gift.  Separate shares look more like individual gifts.

iii. Common characteristics among the group

iv. Whether a class gift serves T’s testamentary plan

1. Are there statements of testamentary intent in will that support interpretation as a class gift?
2. Does anti-lapse apply to class gifts?
a. CPC 21110(a)
i. Anti-lapse applies UNLESS (1) the transferee's death occurred before the execution of the instrument and (2) that fact was known to the transferor when the instrument was executed.
d. ADEMPTION
i. Definition: When property bequested by a will is no longer in the estate at the testator’s death, courts will sometimes presume that the T intended the property not to be there and the gift to fail.
ii. Ademption only applies to SPECIFIC BEQUESTS
1. When is a bequest a specific bequest?

a. Property subject to the bequest is in the estate at the time the will was executed

b. Testator uses modifier such as “my” or other language in the bequest evincing an intent to give specific property
i. A gift of 100 shares of GE is a general bequest, even if T had 100 or more shares of GE when the will was executed.
c. Demonstrative Bequest

i. T gives a general bequest (usually of funds) to come from an identified, specific account or fund.
ii. RULE: Courts treat demonstrative bequests as general bequests.
2. COMMON LAW RULE—Identity theory
a. There was an irrebutable presumption that if property of a specific bequest doesn’t exist at T’s death, the gift becomes “extinct”.
i. But presumption does not apply if T did not have capacity (Estate of Anton)
3. CA is a C/L JDX but has several judicial mitigating doctrines and statutory exceptions
4. Mitigating Doctrines (applied in CA)
a. Leaps of construction
i. Courts look at if there is enough ambiguity in the bequest to construe it as a general bequest
b. View the transaction that adeems property as a change in form but not in substance
i. I.e., the court will trace the asset
ii. E.g., a specific bequest of shares of company X.  Company X is bought by Company Z, so estate only owns shares of company Z.  Courts will effectuate bequest by giving donee the stock of Company Z.
c. Construe the will at the date of death
i. Court tries to apply bequest to property in the estate at the time of death rather than property that was in the estate when will was executed
ii. Example: Bequest is “my 1988 Lincoln.”  At time of death, T owned a 1995 Lincoln.  Court might cross out “1988” and apply bequest to 1995 Lincoln.
iii. BUT an exceptional change of value will be viewed as a change in asset and not prevent ademption
5. CPC 21133—Statutory Exception
a. A recipient of an at-death transfer of specific property is entitled to the specific property if it is in the estate at death & all of the following:
i. Balance of the purchase price (together with any security agreement) owing from purchaser to the transferor
1. So if T sold property, beneficiary gets any money the purchaser still owes to T
ii. Any amount of an eminent domain award for the taking of the property unpaid at the time the gift takes effect
iii. Any proceeds unpaid at the time on fire or casualty insurance on or other recovery for injury to the property.
iv. Property owned by the transferor at the time the gift takes effect that was acquired as a result of foreclosure, or obtained in lieu of foreclosure, of the security interest for a specifically given obligation.
1. ASK SLISK: Security interest for any specifically given obligation or one related to the property?
6. CPC 21134—Statutory Exception
a. If property is transferred by a conservator, guardian, or attorney-of-fact, the transferee of the specific gift has the right to a general pecuniary gift equal to the net sale price of, or the amount of the unpaid loan on, the property.
i. This goes further than Acton because the beneficiary gets the total sale price of the asset.
b. Same if the property is condemned by imminent domain and proceeds are paid to the conservator
c. Subsection does not apply if the conservator is terminated and T survived the termination for 1 year
e. STOCK SPLITS
i. CPC 21132
1. If T owned securities at the time the will was executed that fit the description of the securities in the bequest, the beneficiary gets any additional stocks resulting from T’s ownership of securities described in the instrument and:
a. Are securities of the same organization and acquired by action of that organization (excluding exercise of stock options)
b. Are securities of another organization that merged with, consolidated, or acquired the organization described in the bequest
c. Securities of the same organization acquired as a plan of reinvestment
2. In other words, beneficiary gets added shares if T owned securities bequested at the time the will was executed (sounds like specific bequest) and the additional shares resulted from corporate action.
ii. Stock in Closely Held Corporations
1. Cts treat all shares of closely held stock like specific bequests.
f. SATISFACTION
i. CPC 21135
1. Lifetime gifts only satisfy testamentary gifts IF

a. The instrument provides lifetime gift in satisfaction for testamentary disposition
b. The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer
i. A memo on a check is sufficient.

c. The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer
d. The property given is the same property that is the subject of a specific gift to that person.

i. Fungible items do not count.  It requires a high degree of specificity so that it is easily identifiable.
2. (d) Satisfaction applies even when the transferee predeceases the testator and the gift goes to the transferee’s issue according to anti-lapse or an express gift over UNLESS the contemporaneous writing states otherwise.
g. EXONERATION OF LIENS AND ABATEMENT
i. Liens
1. CALIFORNIA LAW: A gift of specific property is only a gift of the equity in that property.  The beneficiary takes that property subject to liens.
a. BUT a will can expressly provide for paying off a mortgage before giving specific property

i. RULE: Often generally wills tell an executor to pay off debts but this boilerplate is NOT SUFFICIENT to pay off mortgages on specific property before making bequest.

ii. Abatement
1. When T gives more than T has, T’s testamentary gifts must abate in value.  The question is what order do gifts “abate”.
2. CPC 21402
a. Shares of beneficiaries abate in the following order
i. Intestate property

ii. Residuary gifts

iii. General gifts to persons other than the transferor's relatives.
iv. General gifts to the transferor's relatives.
v. Specific gifts to persons other than the transferor's relatives.
vi. Specific gifts to the transferor's relatives.
3. BUT SEE CPC 21400
a. If the instrument provides for abatement
b. Or if the purpose of the transfer would be defeated by abatement as provided in this part, the shares of beneficiaries abate as is necessary to effectuate T’s instrument, plan, or purpose.
i. In other words, courts can change abatement to serve T’s intent.
VIII. NON-PROBATE TRANSFERS
a. IN GENERAL
i. Legal life estates and future interests
ii. Joint Tenancies
iii. Insurance contracts
iv. Inter-vivos trusts
b. PAYABLE ON DEATH CONTRACTS
i. C/L: An invalid attempt at a testamentary transfer without meeting wills act formalities.
ii. NOW: Court will enforce all 3d party beneficiary payable on death contracts
c. DOES WILL LAW OR CONTRACT LAW APPLY
i. CA expressly applies wills rules to non-probate transfers. (CPC 21000)
ii. EXCEPTION: Insurance Contracts
1. The wills act rules do not apply to changing beneficiaries on a life insurance policy (i.e. beneficiary not revoked by codicil or operation of law).  If you want to change the beneficiary, you have to fill out the change of beneficiary form.
a. ASK SLISK: What about the other rules like anti-lapse, slayer statutes, etc.

d. JOINT TENANCY BANK ACCOUNTS
i. Joint tenancy characteristics
1. Co-equal owners of the entirety but also own interest in shares
2. Right of survivorship
3. Cannot dispose of share in joint tenancy by will
4. Creditors of deceased joint tenant cannot reach assets of joint tenancy after joint tenant has died.
ii. ISSUE: Are “joint bank accounts” true joint tenancies?
iii. CPC 5301-02 
1. The presumption is that the parties own the account to the proportion of their contribution UNLESS there is clear and convincing evidence to the contrary
a. Rebuttable by clear and convincing evidence
2. BUT at death, we presume a right of survivorship payable on death.
a. Rebuttable by clear and convincing evidence
e. REVOCABLE DEEDS
i. Example: O transfers Blackacre to O for life, remainder to X, revocable by O or “unless O sells first.”  This is like a trust but it is a revocable deed or a defeasible interest.
ii. CALIFORNIA RECOGNIZES REVOCABLE DEEDS and treats them like legal life estates and future interests
IX. PROTECTION OF SPOUSE AND CHILDREN
a. SHARE THEORY: Each spouse has an equal share of the marital property and can devise his/her share to his/her chosen beneficiary
b. PUTTING A SPOUSE TO AN ELECTION: A spouse can obtain the other spouse’s agreement to give up her interest in some community property through trading it for an interest in separate property bequested in spouse’s will.
c. MIGRATING SPOUSE
i. GENERAL RULE: We characterize assets by the place of acquisition.
ii. Separate Property jurisdiction(community property jurisdiction

1. CALIFORNIA RULE
a. Quasi-community property
i. California courts will treat property as community property if it would have been community property if it was acquired in California at the time it was acquired

1. In other words, if it was acquired in the separate property jurisdiction during marriage, CA considers it “quasi-community property.”
iii. Community property jurisdiction(separate property jurisdiction
1. Community property gets converted into tenancies in common when it moves to separate property jurisdictions.  
a. I.e., Each spouse now owns ½ of the community property as separate property
2. Can the surviving spouse still elect a share against deceased spouse’s former community property?
a. The Uniform Disposition of Community Property Rights at Death Act

i. Elected share does not apply against former community property.
d. TAX IMPLICATIONS
i. Background: 

1. Owners of real estate only pay taxes on the appreciation of the real estate.

2. The amount not taxed—the amount the owners originally paid for the property—is called the basis.
3. If an owner dies before the property is sold, his/her basis “steps up” to the fair market value on the date of death.
4. Example
a. H and W buy a house in joint tenancy for $100,000 and it is now worth $1 million.  H dies.  His basis “steps up” to $500,000, the FMV of his interest on the date of death.  Thus, if W then sells the property, she is only taxed on $450,000, the FMV of the house minus H and W’s basis.
5. CALIFORNIA RULE

a. IN CALIFORNIA, when the property is held as community property, on the death of one spouse, the basis of BOTH HALVES GET STEPPED UP.
i. Thus, H and W’s combined basis of $100,000 would step up to the FMV—$1 million—at the time of H’s death.  If W sells then, she pays NO TAXES on the sale.
b. The tricky party is that “community property” must enter probate but pure “joint tenancies,” which avoid probate, do not get this preferential tax treatment.
i. ANOTHER CA RULE
1. This is why California allows for classification of property as both joint tenancies and community property.
a. I.e., the property can both avoid probate and the basis of both halves can step up.
c. BUT CA tax rules are about to expire so this advantage is in flux
e. OMITTED SPOUSE
i. CPC 21610—Presumption that omission was accidental
1. If a decedent fails to provide in a testamentary instrument for the decedent's surviving spouse who married the decedent after the execution of all of the decedent's testamentary instruments
2. The omitted spouse shall receive what spouse would get in intestacy:
a. Decedent’s share of community property (i.e. all CP)
b. Decedent’s share of quasi community property
c. A share of decedent’s separate property that spouse would be entitled to in intestacy
i. Depends on whether decedent has issue or living parents or issue of parents.
3. NOTE: This applies to both probate and non-probate transfers.
ii. CPC 21611—Presumption is rebutted & omitted spouse does not take if…
1. The decedent’s intent to omit the surviving spouse appears from the testamentary instruments

2. The decedent provided for the spouse by transfer outside of the decedent's testamentary instruments and the intention that the transfer be in lieu of the said instruments is shown by statements of the decedent, the amount of the transfer, or by other evidence.

a. Contrast to Prestie.

3. The spouse made a valid agreement waiving the right to share in the decedent's estate (i.e. a prenup)

f. OMITTED CHILD
i. CPC 21620—Presumption that omission was accidental
1. If a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent's testamentary instruments

2. The omitted child shall receive a share in the decedent's estate equal in value to that which the child would have received in intestacy
ii. CPC 21621—Presumption is rebutted & omitted child does not take if…
1. Decedent’s intent to omit child appears from the testamentary instruments

2. Decedent had one or more children and devised substantially all the estate to the other parent of the omitted child.
3. The decedent provided for the child by transfer outside the decedent's testamentary instruments and the intention that the transfer be in lieu of said instruments is show by statements of the decedent or from the amount of the transfer or by other evidence.

iii. CPC 21622—Unknown Children
1. If, at the time of the execution of all of decedent's testamentary instruments, decedent failed to provide for a child b/c the decedent believed the child to be dead or was unaware of his/her birth

2. The child shall receive a share in the estate equal in value to that which the child would have received in intestacy

3. NOTE: Only rebuttable by evidence that T knew about child.
X. TRUSTS—BACKGROUND AND CREATION
a. WHAT IS A TRUST
i. A trust is a gift to one (the trustee) for the benefit of another (the beneficiary).  Instead of ending at delivery, trusts are designed to stretch into the future.
b. BIFURCATION OF INTERESTS

i. Legal and equitable interests
1. The trustee has legal interest in the trust

2. The beneficiary has equitable interest

3. NOTE: Contrast to gifts in which legal and equitable interests are merged

ii. Possessory and Future interests
1. Sometimes the settlor has possessory interest (living trust) and the beneficiary has future interest

iii. Income and principle
c. PARTIES TO A TRUST

i. The Settlor
1. The donor.  The party who creates the trust.

ii. The Trustee
1. Duties of the trustee

a. Fiduciary duty to beneficiaries
b. Trustee must effectuate the intent of the settlor as found in the trust declaration
c. Liability for breach
i. If a trustee breaches his/her duty, the trustee is liable to the beneficiaries out of the trustee’s own assets
1. RULE: If the trustee cannot explain how an expenditure served the purposes of the trusts, the court assumes the trustee spent his/her personal funds first.
2. A trustee must accept the position for duties to attach
3. Payment—Trustees receive payment for performing their duties usually based on a percentage of assets held under trust (3/4 of a percent is a common amount)

a. Often creates conflict of interest because trustees get paid more if they make less distributions
iii. Beneficiaries
1. Types of beneficiary interests

a. Present and future interests
b. Income and principle
2. Living Trusts—When the settlor is a beneficiary

a. Settlor can even be settlor, trustee, and beneficiary, as long as there is another beneficiary (remainder).

b. EXAMPLE: S transfers to S, as trustee, for the benefit of S for life, remainder to B.
d. CREATION OF TRUSTS

i. Requirements
1. Intent to create a trust

a. Distinguish between a precatory trust and a real trust (Jimenez)
i. Precatory trust=a gift accompanied by a suggestion that it be used for a particular purpose.  It imposes no duties on the initial recipient (i.e., he is not a trustee).
b. Merger Rule: The trustee cannot also be the only beneficiary.
i. If the trustee and the sole beneficiary are the same person, there is no one to enforce the trustee’s fiduciary duties.
2. Funding (analogous to delivery in gifts)

a. Exceptions to delivery in gift law (Hebrew University)
i. Physical delivery is not feasible AND
ii. Constructive delivery
1. Giving Donee control over property (e.g., a key to a safety deposit box)
iii. OR Symbolic Delivery
1. Receiving an itemized inventory of gifted property or a deed
b. Evidence of funding
i. Property is set aside or held in a separate account/fund
1. When funds are not isolated, courts may require more evidence of intent.
a. Common problem in living trusts.
c. Two types of property that cannot fund trusts
i. Expectancies
ii. Future profits (Brainard)
1. If it is a gift?
a. Perhaps future profits is sufficient to sustain delivery of a gift (Pascal)
b. Expected yield of actual property right makes delivery of a gift more effective than speculative profits (Pascal)
d. Amount of property required=”but a peppercorn”
3. Beneficiaries
a. Must be “ascertainable” (Clark v. Campbell)
i. Heirs is ascertainable b/c probate code will tell you who they are but “friends” is not ascertainable.
b. Honorary Trusts
i. When a trust fails because it lacks ascertainable beneficiary but the settlor had honorable intentions, courts will allow the settlor’s intent to be carried out as long as trustee will agree to honor the terms of the trust. (Searight’s Estate)
ii. It is not a real trust.  The court just chooses not to impose a resulting trust in these circumstances
iii. CPC 15212—trusts for the care of animals
1. Allows for trust for benefit of animals

2. Allows any person interested in welfare of animal or any non-profit charitable organization that has as its principal activity the care of animals to enforce the trust

4. A writing if required by the statute of frauds or statute of wills
a. Oral Trusts 
i. RULE: While oral trusts are enforceable, some courts require that they be established by clear and convincing evidence (Fournier)
b. Written Trusts
i. SEMI-SECRET TRUSTS (Olliffe v. Wells)
1. Definition
a. The writing evidences an intent to create a trust but it fails for want of terms, beneficiaries, etc.
2. Extrinsic evidence permitted?
a. No.  Compare to patent/latent ambiguity for admission of external evidence to construe wills.  This would be a patent ambiguity and Courts can remedy problem without external evidence
3. Remedy
a. Resulting Trust
b. Since the will evinces an intent to create a trust, we know the donee is not supposed to receive the beneficiary interest.  Thus, resulting trust causes no unjust enrichment
ii. SECRET TRUSTS
1. Definition
a. A trust that looks like an outright b/c the intent to create a trust and conditions of trust are not evidenced in the will
i. i.e. there were oral conditions placed on the gift before death
2. Extrinsic evidence permitted?
a. Yes, discover the nature of the promise and see who the intended beneficiaries were.  Compare to a latent ambiguity.
3. Remedy
a. Constructive trust benefiting the intended beneficiary.  Otherwise, the result would be an outright gift to the intended trustee, resulting in unjust enrichment.
iii. BUT SEE MODERN TREND
1. Towards imposing a constructive trust in both secret and semi-secret trust cases.
ii. There is no requirement of a trustee
1. Trustees can be appointed.

a. RULE
i. If the court must appoint a trustee, they should appoint the executor unless contrary intention appears in the will or under the circumstances it is undesirable (Lux) 
e. WHEN TRUSTS FAIL—RESULTING TRUSTS

i. When a trust fails, the court imposes a resulting trust, which requires the trustee to restore the property remaining in trust to the settlor or the settlor’s estate. (Unthank v. Rippstein)

XI. RIGHTS TO THE TRUST FUND
a. TYPES OF TRUSTS

i. Inter-vivos Trusts
1. Irrevocable Trusts
a. Once assets are in trust, the settlor retains no more control over the assets.  The assets have literally been removed from the settlor’s estate before death and thus avoid probate
2. Revocable Trusts

a. The settlor has the power to revoke the trust
b. But once the settlor is dead, the trust becomes revocable
c. RULES—AVOIDING PROBATE
i. Revocable trusts avoid probate to the extent that they have been funded before death
1. The assets not in trust at the time of death pass through the decedent’s probate estate
ii. But in CALIFORNIA (and some other states)
1. If the trust was in existence before death, assets subject to the trust will avoid probate even if they fund the trust after death
a. ASK SLISK: Do they still need to be funded before death “by at least a peppercorn?”
d. RULES—RIGHTS AND INTERESTS OF PARTIES
i. Beneficiaries have no actual interest in trust property before settlor’s death

1. Common Law Farkas approach was rejected.
ii. Beneficiaries of a revocable trust have no standing to sue while the settlor is still alive (Linthicum)

iii. In a revocable trust, the trustee only owes a duty to the settlor

3. How do we know if a trust is revocable or irrevocable?

a. Usually the trust instrument will say so
b. If the instrument is silent
i. COMMON LAW
1. Presumed that the trust was irrevocable
ii. CALIFORNIA LAW
1. Presumes that a trust is revocable (modern trend)
4. Why avoid probate?

a. Wills and testamentary trusts are subject to probate court supervision.  For a trust, this is ongoing and quite burdensome. 
5. Does the Law of Wills Apply? (Pilafas)

a. In California, the law of wills, including presumptive revocation and anti-lapse, applies to trusts.  
ii. Testamentary Trusts
1. Definition: Trusts put in the terms of a will that are funded by the will

2. RULE: The assets that fund a testamentary trust must pass through probate
b. THE TRUSTEE’S DUTY OF LOYALTY

i. The Trustee has a duty to act in the best interests of the beneficiary when administering the trust
1. This includes a DUTY TO INQUIRE what the needs of the beneficiary are (Marsman)

a. Trustee has this duty even if trust gives the trustee “sole and undivided discretion
2. Other sub-duties within duty of loyalty

a. Duty against self dealing
i. Proof of self dealing is per se proof of breach
1. Examples: Buying assets from the trust.  
ii. Beneficiaries can rescind any self dealing transaction
b. Duty to avoid conflicts of interest
i. Not per se rule but rebuttable presumption of breach
c. Duty of impartiality
i. Trustee must treat each beneficiary equally
ii. Abuse of discretion
1. Standard

a. Reasonableness
i. Objective standard that asks what a reasonable trustee in the trustee’s position would have done
b. Good Faith
i. Subjective standard that looks at the trustee’s intent and state of mind
2. Exculpatory Clauses
a. Trust instrument may free trustee from reasonableness requirement but never from duty of good faith
i. language such as “sole, absolute, and unfettered discretion of the Trustee” removes the reasonableness requirement
1. ASK SLISK: Is there any difference between language like this and what you call “exculpatory clauses.”
b. Enforceability of Exculpatory Clauses
i. Common Law
1. Enforceable unless the challenger shows that they were the product of bad faith
ii. Modern trend
1. If the trustee DID NOT draft the exculpatory clause, the burden is on the challenger to show that it is unfair.
2. If the trustee DID draft the exculpatory clause, the burden is on the trustee to show that it is fair.
c. CREDITOR’S RIGHTS

i. General Rule: a creditor can reach any interest that a debtor can voluntarily transfer
1. The creditor can step into the shoes of the debtor and exercise any rights the debtor has
ii. Creditor’s rights regarding various forms of trusts
1. When the beneficiary has a mandatory right to receive income from a trust
a. In some JDX, creditor’s have to follow beneficiary and try to collect distributions to the beneficiary

b. In other JDX, creditor can get the distributions directly from the trustee (a charging order)

2. Discretionary Trusts
a. The creditor cannot force a trustee to make a distribution any more than a beneficiary can force a trustee to make a distribution

i. The creditor, like the beneficiary, must show that it is an abuse of discretion not to make a distribution
1. Very hard to do because trustee’s duty is too the beneficiary and it can’t be a breach not to distribute if the asset will just be snatched up by creditors

2. BUT it may be different for child support creditors—they may be actually beneficiaries under the instrument (Shelley)
3. Spendthrift provisions
a. Provide that a beneficiary’s interest in a trust is non-transferable and immune from creditors’ claims
i. The effect: requires creditors to wait until assets are actually distributed to beneficiaries and collect them from the beneficiaries directly
b. EXCEPTIONS—SUPER CREDITORS
i. Spouses seeking alimony (Shelley v. Shelley)
ii. Children seeking child support
iii. The government seeking unpaid taxes
iv. Providers of necessities (shelter, health care)
4. Trusts in which the settlor is also the lifetime beneficiary
a. During the settlor’s life

i. The court can force the trustee to exercise maximum discretion for the benefit of the creditor
ii. The court can also order the settlor to revoke the trust and reclaim its assets
iii. EXCEPTION: asset-protection states (not CA)
b. After Death

i. At C/L, the settlor’s interest vanished and there was nothing for the creditor to collect
c. Modern Rule

i. The creditors may reach the assets over which the settlor had control during his/her lifetime
ii. BUT the creditor must try to satisfy its claim from the settlor’s estate first.

1. ASK: Are trust assets frozen during this time?
d. POUR OVER WILLS
i. Definition The will “pours over” what is left in the estate by giving a residuary bequest to the trustee of the trust.

ii. Pour-Over Wills Create a Testamentary Trust to the extent that it is funded by the will
1. Thus, it is subject to the supervision of the probate court
2. At C/L, courts decides these were testamentary trusts even if partially funded during lifetime
iii. Assets entering a trust from a pour over will must pass through probate
iv. Traditional Theories Validating Pour Over Wills
1. Integration
a. Problem: Trust would become a part of the will and have to go through probate and be subject to probate court supervision

2. Incorporation by Reference
a. Requirements

i. The incorporated document had to be in existence at the time the will was executed
1. So if the decedent amended the trust after he executed the will, he would have to amend (republish) the will.
ii. The document has to be sufficiently identified
iii. Evidence of intent to incorporate
b. Effect

i. the court will enforce the “terms of the other document, but not make the document a part of the will, thus allowing it to avoid probate
c. Traditional pour over wills met all these requirements

d. Does the trust have to be funded before death

i. Incorporation by reference just incorporates the terms of the trust “document,” but doesn’t require it to be an actual trust
3. Acts of independent significance
a. What is the act?

i. The creation of the trust
b. Is it non-testamentary in nature?

i. RULE: To the extent that the trust is funded during the settlor’s life, it is an act of independent significance
1. Thus to use this doctrine to validate the pour over will, the trust must have been partially funded during life
v. UTATA
1. Main Points
a. Even though some property is passing through probate on the way to the trust, the trust will not be considered a testamentary trust for the purpose of probate court supervision if it meets the requirements of UTATA
b. Trust does not have to be funded during life
i. BUT every dollar funding trust from will passes through probate and is still subject to probate fees
2. Requirements—Just like incorporation by reference
a. The will must identify the trust
i. A standard pour over clause will do that 
b. Terms must be set forth in an instrument separate from the will itself.  I.e., it must be a document outside the will.
c. The trust instrument must be executed prior to or contemporaneous with the will.
i. NEW VERSION OF UTATA: Trust document only needs to be signed before T’s death
vi. CALIFORNIA’S version of UTATA
1. Differences
a. Trust considered completely inter-vivos even if not funded during life

i. ASK: This means no probate fees?

b. There is no need to execute a codicil if the trust is amended after the will is executed

e. MODIFICATION OR TERMINATION OF TRUSTS
i. Modification
1. Common Law Requirements
a. All the beneficiaries must consent

i. May be especially difficult when some beneficiaries are children or not born yet

1. VIRTUAL REPRESENTATION
a. Representation by a beneficiary with an aligned interest (a child in class that is of majority age)
2. GUARDIANS
a. A C/L, guardians only considered what was economically beneficial for charge
b. Modern Trend is that guardians should consider non-economic justifications for modification
ii. CALIFORNIA
1. Does not require that all consent.  One beneficiary can ask to carve out his/her share for modification
b. Some unforeseen change in circumstances
c. Unforeseen circumstance has substantially altered the settlor’s intent

i. C/L: Proof that modification would benefit beneficiaries is not enough (Stuchell)
ii. BUT Court may now even consider things like inflation, changing tax laws, etc, as unforeseen circumstances
d. Dispositive v. Administrative Provisions

i. At C/L, much easier to modify administrative provisions than dispositive provisions.
2. Modern Requirements

a. Some states do not require all beneficiaries to consent
b. Potential unforeseen circumstances are much broader
c. LAST REQUIREMENT AMENDED TO: Modification serves the purpose of the trust (Riddell)
d. No more distinction between administrative and dispositive provisions
ii. Termination

1. When can the court terminate?

a. When the settlor and the beneficiaries agree
b. If settlor is dead, when trustee and beneficiaries agree
2. When the trustee objects?

a. Claflin Doctrine
i. Trustee can prevent termination of the trust when there is still a material unfulfilled purpose of the trust (Brown)
ii. C/L Per Se Unfulfilled Purposes
1. Trusts with spendthrift provisions
2. Support trusts
a. Requires language that states “only so much as necessary for the support of…”
3. Discretionary trusts
4. Deferred or delayed distribution
iii. Life estate followed by a remainder

1. ISSUE: Is the life estate an unfulfilled purpose?
a. Minority rule: Yes.  This precludes modification (Brown)
b. Majority Rule: No.  The trust may be modified to eliminate the life estate if all the parties agree.
iii. Removing a Trustee

1. C/L: Beneficiaries had to show a serious breach of trust
2. Modern: More willing to remove a trustee if there is a problem.
3. Trust instrument may also provide for power to do this
4. Trust Protector
a. Someone who is appointed who has a limited portfolio but can unilaterally remove and appoint a new trustee, modify the trust to better meet the needs of the beneficiary

i. Trust protector does not have to deal with the administrative stuff but has to the power to make these big decisions 
XII. CHARITABLE TRUSTS
a. WHAT IS A CHARITABLE TRUST?
i. A trust that has a charitable purpose
1. C/L Charitable purposes
a. Poverty

b. Education

c. Religion

d. Health

e. Government and municipal purposes

f. Other purposes the accomplishment of which is beneficial to the community

i. This last purpose is very narrowly construed and must overlap or be tied with one of the other five purposes. (Shenandoah Valley Bank v. Taylor)
2. At C/L, purpose had to be one of those enumerated above.
b. EFFECT OF A CHARITABLE TRUST
i. Does not have to comply with the rule against perpetuities
ii. Does not require ascertainable beneficiaries
c. NO CHARITABLE TRUSTS FOR ONE’S DESCENDANTS
d. DIRECT AND INDIRECT BENEFIT
i. Courts look at both the direct and indirect benefit to see if the purpose is charitable
1. Direct Benefit=person receiving money

2. Indirect Benefit=the other benefits that flow from the beneficiaries enjoyment
a. A charitable trust can directly benefit a small number beneficiaries or even one person (scholarships are examples) as long as the indirect benefit falls into a category above

e. CY PRES

i. A reoccurring issue with charitable trust is what the court should do when changes in circumstances prevents the trust from serving its purpose
1. Example: Trust to fund the search for a cure for AIDS.  A cure is found.  There are still assets in the trust.  What happens?

ii. RULE
1. When the specific purpose of a charitable trust is frustrated, courts can direct the funds to another specific purpose in the same general category as the specific purpose set forth in the original trust

a. Example: if the trust is for finding a cure for AIDS and the cure is found, cy pres allows the court to direct the remaining assets to finding a cure for another disease.  The specific purpose is different, but the general purpose of health care and fighting disease is the same.
b. JDXs vary with how flexibly they apply cy pres (Neher)
i. Implications
1. The more broadly you apply cy pres, the more the general community owns the trust.
2. The more narrowly you apply cy pres, the more you are effectuating the intent of the settlor.
ii. EXAMPLES
1.  Neher=very flexible approach.  General category seemed to be health care but city argued and court agreed that category was government function.
2. Beryl Buck=more narrow.  Court refused to expand geographical scope of trust even though county benefiting did not seem to need it.  
2. The longer the trust has been in existence, the more likely the court is to apply cy pres to maintain its charitable purpose

a. Because the longer it has existed, the more attenuated the connection between the trust funds and the heirs who would take if the court imposes a resulting trust
f. WHO ENFORCES A CHARITABLE TRUST?
i. The Attorney General
ii. Standing has been broadened to include those who benefit from the trust.
XIII. POWER OF APPOINTMENT
a. DEFINITION

i. Settlor gives the power to revoke or modify the trust that the settlor enjoyed before death to someone else
b. PURPOSE

i. It allows the holder to fix mistakes in the trust that arise after the settlor’s death
c. THE POWER IS DISCRETIONARY

i. The holder does not have to exercise it
ii. The holder is under no fiduciary duty to exercise it with care
d. EXAMPLES OF POWERS OF APPOINTMENT

i. To remove trustees
ii. To dispose of the residue of T’s estate
iii. To modify the trust

e. LIFETIME AND TESTAMENTARY POWER

i. Lifetime power=exercised during the life of the holder
ii. Testamentary power=exercised at death of holder through holder’s testamentary instruments
1. EXAMPLE: Gives power to holder to appoint assets to who he/she sees fit in his/her last will and testament
f. GENERAL POWER OF APPOINTMENT
i. Holder can appoint assets of T’s estate to anyone in the world, including himself.
1. One Holder can appoint to himself, he can appoint to anybody.  If Holder appoints to himself, he owns it and can do whatever he wishes with it

g. SPECIAL POWER OF APPOINTMENT
i. Narrowly tailored power to dispose of estate assets
1. EXAMPLE: Holder has power to distribute assets to settlor’s children as holder sees fit

h. IT IS NOT A TRUST
i. No need for ascertainable beneficiaries
ii. No fiduciary duties
i. HOW DOES THE HOLDER EXERCISE THE POWER?
i. Trust will explain how.  Usually, it requires a writing
ii. General Rule
1. The holder must identify the power and the property to which it relates

a. EXAMPLE: I give the residue of my estate, including the property subject to the power of appointment granted by JVS.
b. NOTE: Just saying “I give the residue of my estate would not include the property the holder has the power over.”
i. ASK SLISK: What happens if the holder of the power dies intestate?
j. TAX TREATMENT

i. Power of appointment is considered the same thing as ownership by the IRS.  Holder will be taxed on assets holder has power over.  If holder gives assets to some else, it comes out of holder’s taxable estate.
XIV. TRUST ADMINISTRATION
a. DUTIES OF A TRUSTEE

i. Duty to hold, conserve, and protect the trust assets

ii. Duty of loyalty—to always act in the best interests of the beneficiaries
1. Related subduties

a. Duty against self-dealing
i. Per se rule.  I.e., no buying assets from the trust or transacting with trust.  Beneficiaries can rescind any such transaction, even if no conflict of interests.
b. Duty to avoid conflicts of interests
i. Not a per se rule.  A conflict raises a rebuttable presumption of breach.
c. Duty of impartiality (among beneficiaries)
iii. Duty of care
1. Reasonable standard of care

a. Includes duty to make those assets productive and invest those assets

i. No delegation of duty to invest those assets

ii. BUT Trustees may hire financial advisors but must exercise care in selecting them and is not freed from responsibility

