Is There a Valid Will?

1. Is there a Valid Will

a. Does the will comply strictly with the formal Wills Act Requirements (Pavlinko)

i. Writing
ii. Signed by T so as to evidence finality (under CPC/UPC, T can have someone sign for him if done in his presence and at his direction)

1. Can be the full name, nickname, X, initials/date, or computer-printed

iii. 2 or More Witness to T’s signature or acknowledgment of signature
1. CPC: Ws must be present at the same time when T signs or acknowledges will; and must sign during T’s lifetime (not necessarily at the same time or together)

2. UPC: Ws must sign within a reasonable time after witnessing T’s signature or acknowledgement; don’t need to witness at the same time (or notary option)

3. Strict Stevens: T must sign/acknowledge in the presence of 2 Ws, present at the same time and who sign in presence of T and each other (Goddfrey/Casdorp)

a. Line of Sight: T would have seen Ws sign, had he looked (didn’t look)

b. Conscious Presence: T—through sight, hearing, or general consciousness of events—comprehends that the Ws are signing.

b. Is there a valid holographic will?

i. Real issues: (1) who did T want to get the property; and (2) did T intend it to be his will

1. Kuralt: court held a valid holographic will – it was a stretch, though

ii. Strict compliance w/ holographic wills requirements: handwritten and signed by T

1. CPC: T must handwrite material provisions and sign.  Statement of testamentary intent may be in a commercially printed form.
2. UPC: T must handwrite material portions and sign.  Can look to extrinsic evidence (pre-printed words on a will) to show T intended doc to be her will. 
3. Traditional: T must handwrite everything, sign, and date (no printed word!)
2. Does Curative Doctrine Apply (if not compliance with Wills Act or Holographic Wills Requirements)
a. Substantial Compliance: court will deem a defectively executed will as compliant with Wills Act if clear/convincing evidence that purposes of formalities were served (Snide)
(n/a for holographic wills because there are no formalities)

i. Ritual: ensures T appreciates the gravity of the testamentary act (takes time to do everything); and that T is not acting impulsively or rashly when she made will

ii. Evidentiary: ensures the evidence before the court is reliable and satisfactory

iii. Protective: protects T from fraud or overreaching

iv. Channeling: standardization of presentation helps streamline the court process

b. Harmless Error: court may excuse non-compliance if clear/convincing evidence that T intended the document to be his will (Hall: husband/wife signed the drafts, not real docs)

i. Kimmel, Gonzalez, Towle
c. **If the non-formality was because of a mistake, you can apply the curative doctrine to fix it, but the mistake must also be reformed
3. Donor’s intent to be given broad dispositional control to the maximum extent allowed by law

a. Donor has less dead hand control to dictate conditions/exert continuing dominion over property 

i. Total restraints on marriage are unenforceable (To my son, provided he never marries)

ii. Partial restraints on marriage are enforceable if reasonable, taking into consideration how difficult it is to comply with the condition (how restrictive is it – see Shapira)

4. Components of a Will

a. Integration of Wills: 

i. All papers present when will is executed that T intends to be part of will are integrated. 

ii. Look for staples, page numbers, signature/initials on each page, consistent font.

b. Codicil: must satisfy the formality requirements for an attested or holographic will

i. Republication by codicil: underlying will is deemed executed again with a subsequent, amending codicil.  Republication does not cure formality defects (only non-formalities)

c. Incorporation by reference:

i. Any writing in existence when the will is executed may be incorporated by reference if language of will manifests intent and describes writing sufficient to permit ID


1. Clark: “notebooks” deemed “memorandum” and incorporated by reference

2. Simon: court allows the letter even though wrong date (loosey goosey standard)

3. Johnson: court incorrectly cures invalid will w/ republication-by-codicil 

ii. A valid codicil-will can incorp by reference a previous defective will (curing the defect)
d. Acts of Independent Significance [does ademption by extinction apply??]

i. Testator can make the disposition of property contingent on acts or events that occur after the will if they have independent lifetime significance (apart from testamentary intent)

ii. Dad leaves his baseball collection to Son.  Dad then sells the most valuable card, thereby diminishing the bequest to Son.  Because selling the baseball card has independent lifetime significance (like “my car to X,” then downgrading cars), it is permissible

iii.  “My property goes to the people I’ll identify in my diary next Tuesday.”  NOT AIS b/c conduct motivated entirely by testamentary consequences (an end-run around Wills Act)

e. **Separate writing disposing of tangible property: 
(If a writing fails as an incorporation by reference or act of independent significance)
i. T may refer to a separate writing in his will (need not be in existence at that time) that will dispose of tangible property if the writing is referred to in will and the memo is signed and describes property w/ reasonable certainty

ii. CPC limit 1) single item no more than $5K; 2) total amount no more than $25K

5. Resolving Ambiguities and Mistakes in Wills (patent v. latent distinction irrelevant)
a. Erickson fixing mistakes: EE admissible to resolve a scriviner’s error if there is clear and convincing evidence (1) of an actual Scriviner’s error; and (2) of T’s actual intent.

b. California resolving ambiguities (no separate “mistake” exception) (Estate of Russell): extrinsic evidence admissible (and will go to jury) to resolve ambiguities if the offered interpretation is reasonable; and the offered EE is consistent w/ that interpretation.  If more than one offered reasonable interpretation, the issue goes to the jury

c. UPC: court may reform terms of the will (even if unambiguous) to conform to T’s intent you have clear/convincing evidence of a mistake (not limited to scriviner’s mistakes)
6. Non-Formality Defects
a. Capacity: T must be capable of knowing and understanding, in a general way,
(1) nature and extent of his property (what he owns);
(2) natural objects of his bounty (his blood relatives);
(3) disposition that he is making of the property (know what he is doing); and
(4) relating 1-3 and forming orderly desire regarding disposition of property.

i. Minority CPC approach: Presume Capacity.
Challenger may rebut w/ evidence that T lacks capacity, after which the burden shifts to the proponent to show T did have capacity (Estate of Washburn)

ii. Majority UPC approach:  Presume capacity
Court has discretion re standard to which it will hold challenger to prove T lacked capacity at time he executed will (Wilson: eccentricity etc irrelevant to T-capacity)

b. Interested Witness: W who also receives a gift from the will triggers rebuttable presumption that gift was procured by duress.  If W can’t rebut, he is disqualified as a witness

i. Purging: a gift to necessary witness under the Wills Act is void, unless you purge the amount in excess of what the witness would get thru intestacy is purged (in re morea)
c. Insane delusion: invalidates the will if there is an insane delusion that caused a bequest
i. Majority:
1. Delusion is insane if a rational person could not have drawn the same conclusion, even if there is some factual basis

2. Delusion caused bequest it materially affected the will (e.g. but for)

ii. Minority:

1. Delusion is not insane if there is any factual basis (even if not rational)

2. Delusion caused the bequest if it might have affected the will
(causation presumed if there is an insane delusion + natural disposition)
d. Undue Influence: value-laden doctrine courts use to invalidate will when they do not agree w/ T.
i. Restatement: transfer is by undue influence if wrongdoer exerted such influence that it overcame donor’s free will, thereby causing him to make a transfer that he would not have otherwise made.
ii. Presumption of Undue Influence If:
1. There is a confidential relationship, e.g. fiduciary, reliant, dominant-subservient (long-term romance) relationships
2. There are suspicious circumstances (the tricky prong), e.g. secrecy/haste; reasonable person would regard it as unnatural, unfair, or unjust; or T’s attitude toward others changed b/c of relationship w/ alleged wrongdoer
iii. Lakatosh:  Roger befriended old woman, got power of attorney, cousin did will stole $$
iv. Will of Moses: T dating younger guy (confidential); implied suspicious circumstances (stretch) b/c she had health problems and “false belief he would marry her”
v. Kaufmann: Confidential relationship; W had decision-making capabilities; R increased W’s share in will every year; court implies suspicious circumstances (possibly gay)
e. California Care Custodian Statute:
i. Gift to care custodian of a dependent adult is presumptively invalid.
1. Care custodian: non-relative providing health or social services to a dependent adult.  Health services can be informal assistance with daily medical tasks; 
Social services can be merely socializing or befriending
2. Dependent adult: anyone over 65 who is unable to manager her own affairs.

ii. To rebut presumption, care custodian must either

1. Have lawyer sign cert of independent review attesting transfer reflects T’s wishes

2. Or establish transfer reflects T’s wishes through clear/convincing evidence
7. Revocation and Revival

a. 4 ways to revoke a will

i. Anti-will: must comply with Wills Act formalities (UPC applies harmless error)

ii. Physical act with [clear and convincing evidence of] intent to revoke: T may partially revoke by physical act (e.g. cross/white-out beneficiary or gift).  Another person may revoke on T’s behalf if at T’s direction and done in T’s conscious presence.

1. UPC applies harmless error if T tries to revoke by physical act and comes close, but fails… then harmless error revokes the will (CPC doesn’t use harmless error)

2. CA rule: if you write revocatory words on a will (“I revoke this will”) and the writing touches the words of the will, that is sufficient to revoke
iii. Making a new will: explicitly stating previous is revoked; or revoked by inconsistency

iv. Will in T’s possession and can’t be found at her death: presumption it was revoked
b. Hypos

i. T executes W1.  W2 partially or fully revokes W1 by inconsistency.

1. Partial: if T revokes W2 by physical act, inconsistent parts of W1 revived.

2. Full: if T revokes W2 by physical act, W1 is not revived.

ii. T executes W1.  W2 revokes W1 by anti-will or a new will that expressly revokes W1.  If T revokes W2 by physical act, W1 is not revived.
iii. Will 1.  Will 2 completely/partially W1.  W3 completely revokes W2.  W1 is not revived unless expressly stated in text of W3.

8. Dependent Relative Revocation

a. Rule: Revocation of part or all of a will is ineffective if it is stemmed from a mistake (an unmet condition) because the mistake negates the fact that T intended to revoke.  DRR revives a Will that was revoked under the false impression that W2 is valid; or under a mistaken belief of fact, and unrevoking the revoked will is closer to T’s intent than not

b. T’s will leaves $10K to A.  T crosses out $10K (revoke by physical act) and writes $15K, but the $15K is an invalid holographic will, so A gets nothing. DRR to revive the “$10K to A” 

c. W1: my estate to Miranda.  I think Miranda is dead and revoke W1.  W2: estate to NG.  The condition (Miranda being dead) is not met, so I never intended to revoke will.  DRR for W1
9. Lapse/Anti-Lapse: if beneficiary doesn’t survive T, his gift lapses (fails) and falls into the residuce.

a. C/L No Residue of a Residue: if a residuary devise lapses, the residue passes not to the other residuary takers, but it passes to T’s heirs through intestacy (Estate of Russell)

i. NRR is abolished in most jdxs (in CA after Estate of Russell), so if a residuary taker dies, the other residuary takers (if any) absorb the lapsed residuary gift.

ii. Void Devise: when beneficiary is already dead at time will is executed (or devisee is an ineligible taker), the devise is void and same rules govern its disposition as if it lapsed 

b. Anti-lapse statutes: if there is some familial relationship between T and pre-deceased beneficiary, anti-lapse statute allows for substitution of a new beneficiary (so gift doesn’t lapse).

i. “Familial” scopes vary: UPC requires T/beneficiary to be linked thru grandparent

ii. Anti-lapse statutes are default rules: T may contract around it if sufficient evidence.

1. To my “living descendants” share and share alike – sufficient to contract around

2. Express requirement of survivorship (“if he survives me”) sufficient evidence in CA/majority jdxs, but not sufficient under UPC

c. Class Gifts Trumps C/L NRR Rule: 

i. Rule: if a class member dies before T, surviving members divide the total gift
(Class gifts must be group-minded: e.g. “to A’s children,” “to my nephews and nieces.”)
ii. Anti-lapse statute trumps Class Gifts! In an anti-lapse statute jurisdiction, T devises residue of estate to children (A, B, C). A dies before T.  A’s kids can take A’s share.

10. Ademption: when something changes after T executes the will

a. By Extinction: applies to specific devises, e.g. property other than $$

i. Identity Theory (California approach): If there is a specific devise not in my estate when I die, it is adempted by extinction and the beneficiary doesn’t get it.  It just goes away.

ii. Intent Theory (UPC/Modern approach): If there is a specific devise not in my estate when I die, it is adempted by extinction and beneficiary doesn’t get it unless beneficiary can show ademption is against T’s intent, in which case beneficiary may be entitled to replacement or cash value of the item (Estate of Anton)

b. By Satisfaction: rebuttable presumption a general pecuniary bequest is meant to reduce beneficiary’s share under the will.  Ex: T leaves B $50K in will and gives B $30K triggers rebuttable presumption T meant to reduce B’s bequest to $20K (compare Air Jordans hypo)

11. Abatement: When an estate does not have enough property to satisfy all of T’s bequests, and unless T specifies otherwise in the text of his will, (1) residuary devises abate first; (2) followed by general devises, then (ii) specific and demonstrative devises.

a. **All abatement within a particular class of devise pro rata (see abatement hypo 2)
Trusts:

1. Defined: Settlor makes trust and gives property to trustee to hold for the benefit of 1 or more beneficiaries

a. Trustee holds legal title, has fiduciary relationship w/r/t property, and manages/administers the trust assets.  Trustee reaps no benefits (benefits flow exclusively to the beneficiary).  Trustee cannot commingle his trustee and individual duties.

b. Beneficiary holds equitable title: doesn’t have control of property but is exclusive beneficiary (and has the right to sue the trustee)

2. Elements of a Trust: (1) intent to create trust; (2) trust property; (3) trust beneficiaries

a. Caveats 3 trust requirements

i. Statute of Frauds: all trusts that convey real estate must be in writing to comply w/ SoF

ii. Merger: if trustee is the beneficiary, then no fiduciary duty; legal/equitable title merge
b. Intent to Create a Trust

i. No magic words are required, just intent to create a trust (testamentary intent)

1. Lux v. Lux: “my estate to my grandkids, maintained for the benefit and not be sold until youngest is 21.”  Sufficient intent to create a trust

2. Jimenez v Lee: bond registered in Kid’s name + father testified his position as trustee, gifts were “for education.”  Sufficient to show intent.

ii. Trust by declaration: “I create trust, and I am trustee”

1. Akin to a failed gift – gift requires delivery: actual; constructive when delivery is impractical (key for house); symbolic (deed for house)

2. Save a failed gift by re-characterizing it as a “declaration of trust”: doesn’t require deliver because Settlor (trustee) already has possession

3. Hebrew University: Settlor owned books, but she died before getting them to university.  Failed gift or trust?  Court remands for this determination

c. Trust Property – cannot have a trust w/o res (some property placed in trust)

i. An issue when (1) doubt that S intended to create at all; (2) property is esoteric (not real); or (3) S creates ‘dry’ trust that only includes anticipated future property right.

ii. Unthank: Letter agreeing to pay R $200/month (S then dies) is a promised gift.  There is no property.  Cannot “torture” abstract promised gift into being a trust property.
iii. Brainard: in 1927, orally declared trust of expected profits from stock trading during 1928 for benefit of wife/kids.  No “res” in 1927; stock profits are uncertain/speculative

iv. Speelman v Pascal: S’s delivery of paper transferred right of future royalties.  Valid gift, even though at the time, the play did not exist b/c it will ripen into reality
d. Ascertainable Trust Beneficiaries

i. Trustee must owe fiduciary duties to an ascertainable beneficiary, a person who can keep the trustee honest

1. Naming “friends” (Clark) or “my friends, colleagues, and those to whom I’m devoted” not ascertainable beneficiary b/c no legal meaning (Marilyn Monroe)

ii. Exceptions: Charitable, Statutory Purpose, Honorary Trusts

1. Honorary Trust: unless instrument creating trust limits duration to human lives, we allow honorary trust for animals of longevity

2. In re Searight’s Estate: “to my dog, trixie, and to Florence…”  Court applies honorary trust to bequest for care of dog, by trustee
e. Failed Trust: when a trust fails, property goes to resulting trust; then estate plan; then intestacy

3. Spendthrift Trust?  Bars beneficiary from voluntarily/involuntary selling trust interest (from creditors)
a. Spendthrift Exceptions (none for tort victims) for

i. ALL jdxs: Beneficiary’s child, spouse, or former spouse who has a judgment/court order against beneficiary for support or maintenance, regardless of income/principal

ii. UTC: Judgment creditor who has provided services to protect his trust interest 

4. Charitable Trust? (enforced by AG, exempt from RAP and some taxes)

a. 6 Valid charitable purposes

i. Relief of poverty;

ii. Advancement of knowledge or education;

iii. Advancement of religion;

iv. Promotion of health;

v. Government or municipal purposes;

vi. Other purposes that are beneficial to the community in one of the aforementioned ways (e.g. must show an objective from i-iv was the dominate purpose of the trust)

b. 2-step approach for charitable trusts

i. Is the dominant purpose of the trust an acceptable charitable purpose?

ii. If yes, is the trust likely to serve the purpose?  (Shenandoah Valley: $ for education right before vacation; dominant purpose not educational; S intended to create a private trust)

5. Trust Administration

a. Beneficiary rights

i. Right to income (interest) is generally mandatory; trustee has to make specified distribution to an identified beneficiary

ii. Right to principal is generally discretionary by trustee, limited by fiduciary duty

1. Marsman: Cappy had right to principal for “comfortable support/maintenance”

2. Ascertainable std: distributing trust to beneficiary so his lifestyle is maintained at the same level as before the trust kicked in

b. Extended Discretion Clause:
Purports to make trustee’s discretion sole, absolute, and uncontrolled.

i. Not taken literally: fiduciary duty still subjects trustee to judicial review, such that trustee may not act arbitrarily, capriciously, with abuse of discretion, and with good faith.

ii. Trustee is protected (not liable) for mere unreasonable conduct
(but “unreasonable plus” could subject trustee to liability)

c. Exculpatory Clause:  Purports to exonerate trustee from certain kinds of liability
e.g. “trustee shall not be liable except for willful neglect or default”

i. Draftsman Trustee: must disclose an exculpatory clause to the settlor’s attention

ii. All Trustees: exculpatory clauses only excuse trustee from ordinary negligence; not “negligence plus” (intentional, willful, wrongful, bad faith, reckless)

6. Modifying Trusts

a. Private Trusts: Modern Equitable Deviation Doctrine (EDD)

i. All jdxs: Court will modify or terminate any or all trust provisions if it is necessary to further trust’s purposes in light of circumstances not anticipated by the Settlor.

ii. **Modern courts more will to find a change fits within Settlor’s purposes: if a beneficiary has special needs (Riddel), court will modify the trust to help the family out because like that had Settlor foreseen special need, the Settlor would have allowed for modification.

b. Private Trusts: Modern Claflin Rule

i. CA/Restatement: court will modify/terminate a trust if all beneficiaries consent + reasons for modify/terminate outweigh any conflicting material purpose of Settlor (balancing)

ii. UTC: forbids modification/termination when doing so would violate a material purpose of the Settlor, even with beneficiary consent

iii. Material purpose definition has narrowed: the more evidence you have that S had a particular purpose in mind, the better chance the court will find a material purpose.

1. Postponing transfer until beneficiary reaches a certain age = always material

2. Spendthrift, alone, is not material.  Settlor must explain his specific concerns re beneficiary’s management, skill, judgment, and level of maturity.

3. Estate of Brown: keeping property in trust is material (but doesn’t make sense)

c. Charitable Trusts: Cy Pres Modification

i. Traditionally courts applied cy pres liberally when S had a general charitable intent and would stretch its analysis to find a general intent (Neher: red hook village for hospital)

ii. Modern courts will modify a trust under cy pres if (1) S has a general charitable purpose; and (2) carrying out S’s purpose becomes impossible, impractical, illegal, or wasteful

1. Then the court may direct trust property to another charitable purpose that approximates Settlor’s general intent.

2. Strong presumption of general intent (absent strong showing of evidence that S wanted one specific thing and one thing only).  Challenging party’s burden.

3. Buck Trust: the “needy” in Marin County.  Specific but arguably wasteful.

7. Powers of Appointment

a. Donor (Settlor) creates POA for Donee, who has power to say where property goes next

i. Objects/Permissible Appointees: persons in whose favor power may be exercised

ii. Appointee: person in whose favor power is actually exercised

iii. Takers in default of appointment: persons who take if power is not exercised

b. Requirements for Power of Appointment (general v. special)

i. Settlor gives Donee power to “appoint” property w/ discretion (no discretion = no power)

ii. Donee must actually exercise power, manifesting intent to exercise power in an effective document, satisfying formal requirements imposed by donor, appointing proper objects

c. Framework for whether Donee Actually Exercises Power
i. First: Did Donor impose a specific reference requirement

1. If yes, Donee must use the “magic words,” saying that he is exercising POA pursuant to the specific granting instrument, to actually exercise the POA

2. If Donee merely executes a blanket exercise clause, he has not exercised POA

ii. Second: If no specific reference requirement, did Donee execute blanket exercise clause?

1. “I am disposing of all the property over which I have POA.”  Such a blanket exercise clause exercises POA, regardless of whether general or special

iii. Third: If Donee executes a will without mention of his POA, look to the jurisdiction’s applicable rule to see if a residuary clause exercises the power (Beales issue)

1. Majority: residuary clause does not exercise POA

a. Jdx split re whether contrary intent may be shown with EE

2. Minority: residuary clause exercises general power but not special (Beales)

3. Super-minority: residuary clause exercises special power, in addition to general power, if the objects are also the residuary beneficiaries

8. Fiduciary Obligation

a. Trustee’s generally broad empowerment is limited by his fiduciary duty

i. Undivided Duty of Loyalty to Beneficiary: trustee must administer trust solely in beneficiaries’ interest, not trustee’s individual interests

ii. Duty of Prudence: trustee must act reasonably and fair (making bad investments)

1. Marsman trustee unreasonably failed to inquire re Cappy’s financial situation

b. Self-dealing (trustee is on both sides of the transaction) is per se unlawful breach of loyalty if trustee engages in self-dealing.  No further inquiry needed (good-faith/reasonableness irrelevant)

i. Hartman: trustee sold property to wife of co-trustee (same as selling to trustee)

ii. Gleeson: land lessee made trustee when owner died; raised his own rent, re-sold for profit
c. Two Defenses to “No Further Inquiry” (conduct still must be fair and reasonable)

i. All beneficiaries consent w/ full disclosure

ii. Settlor authorizes by terms of the trust the specific self-dealing action trustee can take
d. Absent self-dealing, breach of prudence if trustee’s conduct is unreasonable or unfair

i. Rothko: 3 executors sold 798 paintings to companies.  Sales clearly stacked/unreasonable

I. Intestacy: Share of Surviving Spouse (SS ( surviving issue ( parents if no issue)

1. UPC (community property irrelevant): kids, grandkids, parents, step-kids are relevant

a. SS takes ALL if one of the following
(1) D has no surviving kids/grandkids or parents; or
(2) all D’s surviving kids/grandkids are SS’s, and SS has no surviving kids of her own (step-kids)

b. SS takes first $300K + ¾ of balance if D leaves a parent, but no kids/grandkids

c. SS takes first $225K + ½ of balance if both
(1) D leaves one or more surviving kids/grandkids and all are also SS’s kids/grandkids; and
(2) SS has one or more surviving kid of her own (step-kid)

d. SS takes first $150K + ½ of balance if D leaves kids/grandkids who aren’t SS’s kids/grandkids

2. CPC (SS includes domestic partners): property status, how many kids, and parents are relevant

a. CP (acquired during marriage, owned equally by H/W): SS takes all, always

b. QCP (would be CP if acquired in a CP jdx): SS takes all, always

c. Separate Property (acquired by one spouse before marriage or inherited during marriage):

i. SS takes all if D leaves no kids/grandkids, parents, siblings, kids of dead siblings

ii. SS takes ½ if either
(1) D leaves only 1 kid or 1 grandkid; or
(2) D leaves no kid/grandkid, but leaves at least one parent or sibling

iii. SS takes 1/3 if one of the following
(1) D leaves more than 1 child; or
(2) D leaves 1 child + grandkids from a deceased child; or
(3) grandkids from 2 or more deceased children

II. Intestacy: Taking by Representation (after SS, or if no SS, kids take to the exclusion of all others)

1. English Per Stirpes:
(1) Divide into as many shares as living at kids generation (plus deceased kids with living descendants);
(2) Share of a deceased kid with living descendants is split among those descendants

2. Per Capita w/ Representation (Modern Per Stirpes/CA):
(1) Divide into as many shares as living at the “first living generation” + deceased w/ living descendants
(2) Share of a deceased kid with living descendants is split among those descendants

3. Per Capita at Each Generation (UPC): equally near, equally dear
(1) Divide into shares at first living generation;
(2) Combine remainder into pot and lower down for the next generation to split equally

III. Other Issues

1. Simultaneous Death: heir must survive D (order of deaths matter)

a. Old: if insufficient evidence to determine order of death, presume heir died before donor (Janus)

b. Modern: must have clear and convincing evidence beneficiary survived D by 120 hours (5 days)

2. Who is a Child For Taking by Representation:

a. Adoption: adopted child’s adoptive parents are treated as his legal parents

i. Adopted child can always inherit from adopted parents (and vice versa)

ii. Split re whether an adopted child can inherit from a natural parent

1. MD/Hall: kid cannot inherit from natural parent (e.g. dad died, adopted dad)

2. UPC: adopted kids can inherit through genetic parent, but not vice versa

b. Adult Adoption: is okay for purposes of affecting your own estate (e.g. adopt gay partner), but prohibited to bring a person under a will thru adult adoption when it is not clearly intended by T (see e.g. Minary, where Alfred’s wife is ineligible to take for this reason)

c. Non-marital children: most states allow DNA testing to establish non-marital paternity

d. Posthumously born kids: rebuttable presumption that a child born to a woman within 280 days of husband’s death (300 under Uniform Parentage Act) is the husband’s kid

e. Posthumously conceived children:

i. Federal: to establish parentage, wife must prove that husband (1) consented to artificial insemination; and (2) affirmatively consented to support the resulting child

ii. Federal: kid is eligible for father’s SS benefits if he qualifies under state law (Woodward)

iii. CA: posthumously conceived child deemed born during husband’s life if

1. Husband consented in writing, signed and dated (evidentiary)

2. Posthumous conception notice served on his executor w/in 4 months of death

3. Child is in utero within 2 years of death [and child is not a clone of D]

3. Advancements: deducting the value of a lifetime gift from heir’s intestate share

a. Is the gift an advancement?

i. C/L: all gifts presumptively so (heir has burden to prove otherwise)

ii. CPC/UPC: presumption that lifetime gifts are not advancements unless either
1. D executes contemporaneous writing, state gift is an advancement; or

2. Heir acknowledges in writing that the gift is an advancement at any time.

b. How to value the gift:

i. UPC/CPC: valued either at time the heir came into possession or enjoyment of property; or at time of D’s death (whichever is first)

ii. UPC does not allow parties to state/fix the value
iii. CPC only allows parties to fix the value if D expresses it in a contemporaneous writing; or heir acknowledged value contemporaneously

c. How to calculate shares after deducting advancement / Hotchpot approach
i. Add amount of advancement to total estate;

ii. Divide estate into shares by representation;

iii. Subtract advancement from share of the heir who received the gift.

1. If advancement recipient dies before D, advance doesn’t reduce his kids’ share

2. Child who receives large advance will keep it and not take part in inheritance

Rule of Perpetuities (applies only to private trusts – not charitable trusts)
1. Rule: all contingencies on real or personal property must be resolved no later than 21 years after some person alive when Settlor dies (aka life-in-being)

a. Relevant issue is whether interest will vest at the moment a life-in-being dies

b. Only worry about 21-year limit when there is a number in the multiple choice problem
2. Approach:

a. First: find any “life in being” (pick the person who will live the longest)

i. Focus on the first person who gets the property (e.g. “to A for life, then to A’s kids”)

ii. Is there a potential “life not in being” who may take an interest in trust later, when all other lives-in-being are dead?  (e.g. A has a kid after the Settlor dies)

b. Second: do you know to whom trustee will distribute the property?

i. Lifetime action patterns—e.g. $10K to A, when she marries—do not have RAP problems because we’ll know whether the contingency is satisfied when the life-in-being dies

ii. If the contingency requires someone other than life-in-being to do something (“e.g. $10K to A if a football team comes to LA”), then there is a possible RAP problem

c. Third: is it theoretically possible that trustee will need to wait more than 21 years after the life-in-being dies to determine who gets what?  If yes, then RAP voids that part of gift.  The rest of the gift is okay.
i. If a clause says “to A’s kids” (e.g. “To A for life, then to A’s kids…”), watch out because we don’t know whether A will have kids after the Settlor dies (aka lives not in being)
