Trusts & Wills Outline

THE PROBATE PROCESS

I. Steps to a Probate Action:

a. Open Probate
b. Will Contest
c. Estate Management: Executor/administrator takes inventory of decedent’s assets and debts owed

d. Appraisal of Assets
e. Creditor Claims: Creditors have a right to submit claims up to 4 months after probate is opened

f. Payment of Expenses: pay creditors, court costs, atty fees and executor fees 

g. Distribution
II. 3 Ways to Avoid Probate: Joint Tenancy, Beneficiary Designations and Trusts
INTESTATE SUCCESSION

a. When intestate questions arise: no will or an invalid will 
b. Types of Property:
i. Separate Property: property from before marriage, after divorce, and anything given at any time by gift or inheritance 
ii. Community Property: property acquired during a valid marriage while domiciled in CA – each spouse has 50% ownership in the asset 

iii. Quasi-community Property: property acquired while domiciled outside CA, that would have been characterized as community property if they had been domiciled in CA at the time of acquisition – treated as community property 

c. Surviving Spouse or Domestic Partner’s Share of Estate (6401):

i. Community and Quasi-Community Property: Surviving Spouse gets decedent’s ½ of community and quasi-community property (Surviving spouse then holds 100% of community and quasi-community)

ii. Separate Property: Surviving spouse gets:

1. 100%  if decedent did not leave any issue, parent, siblings or issue of deceased siblings

2. 50% if:

a. Decedent leaves only one child or only the issue of one deceased child, or

b. Decedent leave no issue but leaves:

i. A parent or parents, or

ii. Brothers or Sisters or

iii. Nieces or Nephews

1. Then, other 50% divided evenly among these people that are living 

3. 33% if: 

a. Decedent leaves more than one child (1/3 to spouse, 2/3 split among children), 

b. Decedent leaves one child and the issue of one or more deceased children, or

c. Decedent leaves issue of two or more deceased children

d. Share of Descendants (§ 6402) – look at this if there is NOT a surviving spouse 

i. The part of the estate not passing to the spouse, passes in the following order:

1. Issue takes equally

2. If none, continue down the line until you find one of these:

a. Parent(s)

b. brothers or sisters 

c. grandparents 

d. Aunts/Uncles, or their children (cousins)

e. Step-Children 

f. Next of Kin

g. In-Laws

h. Brother and Sister in-law

i. Escheat to the state

ii. Two Approaches

1. Old Rule: split at next generational line down even if everyone is dead
2. Modern Per Stirpes (P.C. 240): split at first generational line where someone is alive

e. 5-day Survival Period Required to Inherit: Must survive 5 days or else will be treated as pre-deceased

f. Meaning of Children

i. Unborn relatives (6407): if conceived before death but born after, inherit as if they were born during lifetime of decedent (not just children of decedent, but other issue as well)

ii. Half-siblings (6406): inherit the same share they would inherit if they were whole blood

iii. Existence of Parent-Child Relationship

1. Child and natural parents 

a. Natural parent / child relationship established when presumed and not rebutted:

i. For mother: established by proof that mother gave proof to child

ii. For Father: baby born during marriage or 300 days after divorce or attempt to marry, name on birth certificate, pays child support, receives child into home and holds out as his own, court order declares paternity 

2. child and her adopted parents

a. Usually, Adoption severs parent-child relationship between child and a natural parent
b. EXCEPTION: where both requirements are met (need one green and one purple), child may inherit from both natural and adoptive parents 
i. The natural parent and the child lived together at any time as parent and child or
ii. The natural parent was married to or cohabitating with the other natural parent at the time the person was conceived and the natural parent died before the person’s birth and
iii. The adoption was by the spouse of either of the natural parents or
iv. The adoption occurred after the death of either of the natural parents

iv. Inheritance from or through a step-parent or foster parent

1. A child may inherit from or through her step-parent or foster parent if

a. The relationship began in the child’s minority and continued throughout the joint lifetimes of the child and her foster parent or stepparent AND

b. It is established by clear and convincing evidence that the foster parent would have adopted the person but for a legal barrier that persisted until death
v. Conditions Preventing a Parent form Inheriting from or through a child: Parent will be treated as having predeceased the child if:

1. Parent’s parental rights were terminated and parent-child relationship not judicially re-established

2. Parent did not acknowledge the child

3. Parent left child during minority and did not provide for support 

4. Parent did not communicate with child for at least seven consecutive years that continue until child reach majority with intent to abandon child

g. Advancements § 6409: when you want to give part of your estate away early 

i. Treated as an advancement only if decedent OR heir declares in contemporaneous writing that it is to be treated as an advancement or to be deducted from the share 
1. Value determined when came into possession OR if in writing, that’s dispositive 

h. Managing a Minor’s Property: options are guardianship, custodianship, or trust
i. Guardianship: makes day-to-day decisions in taking care of child until age 18 because minor can’t inherit directly (if living, natural parent is the natural guardian)
ii. Custodianship: Allows for the holding of a child’s property of financial assets (accounts, stocks, bonds, etc.) until age 21 – no lawyer needed, can distribute $ for benefit of child until 21 

iii. Trust: uncommon but benefit in that you can control how property is distributed throughout child’s life through trustee

i. Bars to Succession

i. Intentional Killing: If you intentionally kill someone, property passes as if killer predeceased.  
1. Judgment or court can determine whether killing was intentional by preponderance
2. Murderer’s issue cannot step-up to take under will or trust (lapse and anti-lapse statutes don’t apply), but can take directly under a will or trust

3. When joint tenant intentionally kills another joint tenant, murderer keeps his own share but you don’t inherit other half. Turns into tenants in common. 

ii. Disclaimer: When you reject your inheritance, usually b/c you have enough $ and don’t want to increase your taxes. 
1. A disclaimer shall
a. Be in writing

b. Be signed by the disclaimant

c. Identify the creator of the interest

d. Describe the interest to be disclaimed

e. State the disclaimer and the extent of the disclaimer

f. Be made within reasonable time after person acquires knowledge of the interest (filed within 9 months, otherwise, disclaimant has burden of showing time was reasonable)

j. Simultaneous Death: 
i. Community Property: husband and wife die w/in 5 days of e/o ( ½ of community / quasi-community property passes through each estate
ii. Survival of Beneficiaries not taking under intestate succession:
1. Not sure if testator or beneficiary died first? Beneficiary did. 
WILLS

k. General Elements: Capacity, Testamentary Intent, Formalities 
l. Capacity

i. Legal: Must be 18 years old and of sound mind
ii. Mental:

1. An individual is NOT mentally competent to make a will if either:
a. The individual is not able to:
i. Understand he’s making a will
ii. Know his own assets 
iii. know his beneficiaries or
b. The individual suffers from delusions or hallucinations, so that the delusions or hallucinations cause him to devise his property in a way that he would not have devised but-for the delusions
m. Testamentary Intent

i. Must show Present intent to create a will and dispose of property at death. We’re looking for:
1. Distribution of gifts to beneficiaries at death 
2. Evidence that person did NOT intent for writing to be effective as their will: undue influence, fraud, mistake, sham will, conditional will
ii. Fraud: a third party does something fraudulent to take away intent.
1. Types of Fraud:
a. In Execution

i. Person tricks testator into signing a phony will, or
ii. Person adds 0s to the end of their gift turning a $500 gift into a $50,000 gift
b. In Inducements: Intentional misrepresentation of facts to the testator, testator relies on that information and drafts her will based on that information. Would not have made will that way were it not for misrep.
c. In Preventing either drafting or modifying a will

iii. Undue Influence: where a third-party does something to overpower the testator such that testator put on paper something that was not truly the testator’s intent but wishes of the influencer 
1. Six Factors to Consider in determining whether there is undue influence:
a. Motive: always financial – trying to get into will or get larger part of estate
b. Unnatural Distribution: an unexpected beneficiary or a sudden drastic change inconsistent with prior wills
c. Opportunity and Access: influencer had access to testator
d. Susceptibility: age, health, financial intelligence 
e. Confidential relationship: testator trusts influencer 
f. Active participation: procured will-making or change in will, draft will, ,recommend or drive to an attorney, 
2. Gifts to Fiduciaries

a. Lawyer can ONLY get a gift in a will they draft if: 

i. The lawyer is related by blood or marriage to testator; or
ii. Lawyer is cohabitating with the testator; or
iii. Lawyer  is a registered domestic partner of the testator, or
iv. After the will is drafted and signed, the testator goes to an independent lawyer who questions the testator to his satisfaction as to undue influence and the executes a “certificate of independent review,” which becomes part of the will
iv. Mistake

1. Three categories of mistake:

a. Mistakes in execution: these tend to be minor mistakes which don’t really have any impact on the will because they don’t impact intent
b. Mistake in inducement: testator unilaterally makes a mistake and drafts or modifies the will based on that mistake which remains unexposed until after death 
i. General rule: mistake in inducement doesn’t invalidate will or allow the court to rewrite a will so mistake will usually stand
ii. Exception: if both mistake and what the testator would have done if that mistake hadn’t happened are on the face of the will
c. Ambiguities 

i. Plain Meaning Rule: if words are clear, no extrinsic evidence
ii. CA DOESN’T FOLLOW PLAIN MEANING: extrinsic evidence admissible and let judge decide if it’s relevant and credible 
v. Sham Will: where a will is created as part of a joke or a sham and executed without intent to make it a testamentary instrument, it may not stand. (Ex: frat hazing hypo)
vi. Conditional Will & Conditional Gifts: if testator puts a condition in the will that covers the whole will and the condition is not satisfied, the will fails for lack of testamentary intent 
n. Formalities

i. Features of a will: 
1. Identity of your family, living and deceased 

2. Name an executor/guardian if necessary 
3. Distributions 

a. Specific: A particular item of property distinct from all other objects

b. General: A gift of general economic benefit; usually cash

c. Residual: What is left in the estate after specific and general gifts

4. Signature 

ii. Witnessed Wills: Must be: 
1. In writing

2. Signed by testator or by another in testator’s presence and at testator’s direction in testator’s name (low threshold for what is a signature)
3. Signed by two witnesses during the testator’s lifetime; 

a. Must be present at the same time and pass Conscious Presence Test (Witnesses are within range of Testator’s senses) when the testator does one of the following:

i. Signs the will

ii. acknowledges his signature

iii. acknowledges the will 

b. Witnesses must understand that the instrument they sign is the testators will

c. Do not have to SIGN in presence of testator or each other

d. Who can be a witness? Any competent person 
i. A will signed by an interested witness (getting a gift) is not per se invalid

ii. Unless two disinterested witnesses present, a devise to an interested witness creates the presumption that the witness procured the devise by fraud, menace, duress or undue influence

1. If presumption is not rebutted, interested witness will take the gift up to what the witness would have received intestate
2. An interested witness problem is cured if the will is later republished by codicil and the interested witness is not present for the codicil

e. Harmless Error Rule: If a will is not executed in compliance with the Witness Provision, the will is still valid if the proponent of the will establishes by clear and convincing evidence that at the time the testator signed the will, the testator intended the will to constitute the testator’s will
iii. Holographic Wills: 

1. Requirements: 
a. Signature (broad!)
b. Handwritten by testator
2. No date required but:
a. Inconsistency: if the omission causes confusion about whether another will is controlling, holographic will is invalid to extent of inconsistency unless time of execution can be established 

b. Capacity: if there is a question of capacity at any time when the will might have been executed, will invalid unless it is established that executed when testator did have capacity 

3. Does NOT have to look like a will – can be letters that show testamentary intent

o. Revocation of a Will: Ways you can revoke a will:
i. Revocation by Writing:

1. Express Revocation: words of testamentary instrument must themselves accomplish the revocation – “I revoke, cancel, delete, etc.”
a. If not written on the will, writing must satisfy elements of a valid will (capacity, intent, signed, formalities)
2. Implied revocation: inconsistent distribution 
ii. Revocation by Physical Act: will be revoked if: 
1. One of the following physical acts performed on will:

a. Burning: must touch will but not words themselves 
b. Tearing: must touch material provisions of the will 
c. Cancel it: crossing out, writing “void” or “cancel” across writing of the will – MUST touch the text of the will
i. Handwritten change to handwritten will automatically ok
ii. To determine validity of a hand-written change to type-written will, use the Phifer Rule:
1. Take the writing off the face of the will and see if it makes any testamentary statement on its own – must satisfy capacity, intent, formalities 

2. Use the will to help interpret what the testator wrote, need language in the writing to incorporate will by reference 
d. Obliterate or destroy it: basically scribbling all over it (Teehee)
2. With simultaneous intent and purpose to revoke

3. By testator or another person in testator’s physical presence and at testator’s direction (requires present intent to revoke) 
iii. Revocation of will executed in duplicate: Where there are duplicate original wills and one is revoked or destroyed, the other is considered revoked as well

iv. Presumption of Intent to Revoke (Lost Wills): If we can’t find will but testator had control over it, we presume he destroyed it with intent to revoke. 
1. Elements: 
a. Will last in the testator’s possession

b. The testator was competent until death, and

c. Neither the will nor a duplicate original of the will can be found after the testator’s death

2. Ways to rebut the presumption: show will wasn’t secure (others had access to it) or that there is another reason for non-production (natural disaster may have destroyed it, for example) 

v. Revocation by Operation of Law: 

1. Revocation by Dissolution or Annulment of Marriage or Domestic Partnership: 
a. Unless the will expressly provides otherwise, if after executing a will the testator’s marriage is dissolved, the dissolution or annulment revokes:

i. Any property given to the former spouse

ii. Any appointment of the former spouse to any position of control

b. And these failed gifts  are treated as if former spouse predeceased 

2. Severance of Joint Tenancy 

a. Joint tenancy created before or during marriage is severed if at time of decedent’s death, the joint tenant is no longer a spouse as a result of dissolution of annulment 

b. Joint tenancy is not severed if: can’t be severed ( ex: ct order says so) or clear and convincing evidence that the decedent intended to preserve the joint tenancy in favor of the former spouse

3. Removal of Beneficiary Designation: same as JT but for beneficiary designations
vi. Dependent Relative Revocation and Revival

1. Revival: Effect of revoking second will which revoked first will
a. If a testator revokes a second will which already revoked a first will in whole or in part, that first will is still so revoked unless it is evidence that testator wanted first will to take effect 
b. If a testator revokes a second will by a third will and that second will revoked a first will in whole or in part, that first will is still so revoked except to the extent it appears from the terms of the third will that the testator intended the first will to take effect. 

2. Dependent Relative Revocation: when mistakenly revoke b/c you think that another instrument is valid but it isn’t, look to see what is closer to intent – revoked will or intestate
a. Elements:

i. a valid testamentary instrument
ii. testator’s act of revocation upon the mistaken belief that another disposition is valid
iii. the alternative disposition must be ineffective
iv. court determines if this result would be consistent with the testator’s probable intent 
p. Components of a Will

i. Republication by Codicil: codicil automatically, by operation of law, “republishes”- will treated as if originally executed at the time the latest codicil is executed
ii. Incorporation by Reference: use this to complete a gift or revocation within a will by looking at an outside document 
1. Elements:

a. Writing has to have been in existence at the time the will was executed (or republished)

b. The document to be incorporated must be sufficiently described in the will so that its identification is clear

2. § 6132. Writing Disposing of Tangible Personal Property:  allows a document written AFTER the will to be incorporated if elements are met
a. Elements:
i. An unrevoked will refers to the writing
ii. The writing is dated
iii. Writing in testator’s handwriting OR signed by testator

iv. The writing describes the items and recipients of the property with reasonable certainty
b. The total value of tangible personal property disposed of in the writing shall not exceed $25,000. If a single item disposed of in the writing exceeds $5,000 in value, that item goes to the residue. In such a case, that item does not count in the $25,000 limit

iii. Acts of Independent Significance: like incorporation by reference but instead about events/status at time of death (ex: employed at time of death, residence I own at time of death)
1. Act must be done for purpose of anything other than testamentary purpose (disposing of property)

iv. Contracts/Outside Agreements to Make/Revoke Wills

1. A contract to make a will or not to revoke a will or to die intestate, can only be established by one of the following:

a. Material provisions of contract are in will or other testamentary instrument

b. An express reference in a will of the contract and extrinsic evidence proving the terms of the contract

c. A writing signed by the decedent evidencing a contract

d. For Oral Contracts: 

i. Clear and convincing evidence of an agreement between the decedent and the claimant or 

ii. A promise by the decedent to the claimant that is enforceable in equity

q. Vesting of Title Problems 
i. Changing Beneficiaries
1. Death of Beneficiary Before Death of Testator 
a. Gift is void/lapsed if: beneficiary is already dead when testator executes a will or dies after execution but before testator
b. Gift valid: beneficiary dies after testator (including any survival period) 
c. Anti-Lapse – start here!! 

i. Issue of a predeceased beneficiary takes in the place of the beneficiary if:

1. The beneficiary was blood related to the testator or to a current, former or deceased spouse of the testator, and

2. The beneficiary has surviving issue 

ii. The issue of the predeceased beneficiary/transferee DO NOT take in the place of the beneficiary if the instrument expresses a contrary intention 

d. Lapse § 21111 – Fallback provision

i. If a disposition/transfer fails, and the anti-lapse statute does not apply, the property will be distributed as follows:

1. Alternative disposition, if there is one
2. If not, To the residue, if a residue clause

3. If neither of the above, or the transfer itself is a residue clause, then the property will go by intestate succession

2. Protection of Spouse and Children

a. Omitted Spouse
i. If a decedent fails to provide for a surviving spouse where the spouse married the decedent after execution of all the decedent’s testamentary instruments, the omitted spouse gets a share of the decedent’s estate as follows:

1. Decedent’s share of community property and quasi-community property

2. A share equal to the amount the omitted spouse would have received under intestate succession, limited to ½ of the value of the separate property of the estate

ii. Spouse will NOT receive a share of the estate under the Omitted Spouse section above if any of the following is established:

1. The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears form the testamentary instruments

a. Requires that they totally disinherit by name

2. The decedent provided for the spouse by transfer outside of the testamentary instruments and the intention that the transfer be in lieu of a provision in the testamentary instruments is shown 

3. The Omitted Spouse made a valid agreement waiving the right to share in the decedent’s estate (Pre-nup)

b. Omitted Child 

i. CHILD BORN AFTER EXECUTION: child receives what the child would have received under intestate succession. 

ii. A child does NOT receive a share under the Omitted Child statute above if any of the following are established

1. The decedent’s failure to provide for the child was intentional and that intention appears from the testamentary instruments

a. The disinheritance must reference the child specifically 

2. The decedent devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child

3. The decedent provided for the child by transfer outside of the testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown (ex: Statements of the decedent, amount of transfer) 

ii. Changes in Assets After Execution of Will

1. Changes Between Execution and Death of Testator
a. Ademption: when SPECIFIC gift is not on hand when the testator dies
i. Majority Rule: Identity Theory: Beneficiary is entitled to nothing

ii. CA Rule: The Intent View: seeks to give beneficiary something of value in place of the missing item. Beneficiary is entitled to:

1. Any balance of the purchase price still owing 

2. Any amount of an unpaid eminent domain award 

3. Unpaid casualty insurance award 

4. If testator had a promissory note secured by piece of property and testator give beneficiary the note but forecloses on the property during life, beneficiary can get foreclosed property 

b. Satisfaction of a Testamentary Gift: property given away before death ONLY treated as part of distribution if:

i. Will says it should be deducted 
ii. The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer 

iii. The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer

iv. The property given is the same property that is the subject of a specific gift to that person

c. Increase in Securities: 
i. Specific gift of securities at death. The transfer includes additional securities owned by the transferor at death to the extent that

1. The additional securities were acquired by the transferor after the instrument was executed

2. As a result of the transferor’s ownership of the described securities, and

3. Are securities of any acquired by dividend reinvestment plan, organization initiates stock increase, merger, acquisition, etc.
2. Changes After the Testator’s Death

a. Abatement: paying creditors
i. Only gifts NOT subject to abatement are omitted spouse and children and taxes 
ii. Order of Abatement
1. Property not disposed of by the instrument (ex: Failed residual clause; intestate succession)
2. Residuary gifts
3. General gifts to persons other than the transferor’s relative
4. General gifts to the transferor’s relatives
5. Specific gifts to persons other than the transferor’s relatives
6. Specific gifts to the transferor’s relatives
b. Priority of Creditors

i. IRS – federal and state Taxes

ii. Executor, Administrator, Appraisal, and Attorney fees

iii. Any secured obligation

iv. Funeral bills

v. Medical Bills

vi. Unsecured debts (credit card companies fall here!)

c. Income after death: 
i. Specific Gifts: if you get a specific gift, that gift carries with it the right to earnings and profits produced by the property 
ii. Specific Gifts Subject to Lien Without Right of Exoneration: the mortgage stays with the property – doesn’t get paid off by the estate 

r. Will Substitutes: Avoiding Probate

i. Life Insurance

ii. Payable on Death Accounts (PODs): 
iii. Multiple Party Bank Accounts/Joint tenant bank accounts

iv. Joint Tenancies
v. Inter-vivos Trusts: 
TRUSTS

s. Analysis of Trust:
i. Identify the type of trust 

1. private trust: by individuals for individuals

2. charitable trust

3. arises by operation of law: resulting trust, constructive trust 

4. other: honorary or secret/semi-secret trust

ii. Validity of Trust  --- if trust NOT valid, stop here!

iii. Administration of the trust (trustee powers, trustee duties, liabilities of trustees, provisions with the trust document affecting the trust purpose)

iv. Transferability of the beneficiaries interest (voluntary or involuntary)

v. Modification and/or termination of the trust

t. Creation of a Trust Five Elements: (1) Intent, (2) Identifiable Corpus, (3) Ascertainable Beneficiaries, (4) Proper purpose, (5) Split in title
i. (1) Intent to Create a Trust: 
1. three sub-requirements 
a. Present intent
b. Intent must be manifested while the Trustor has control over the property

c. Language creating trust must be definitive

ii.  (2) Identifiable Corpus: Did the Trustor designate specific identifiable property to put in the trust? 
iii.  (3) Ascertainable Beneficiaries: can identify beneficiary by name or by class designation
iv. (4) Proper Purpose: as long as it’s not against public policy or law, it’s proper 
v. (5) Mechanics of Creation: Did the Trustor create a trust? Was there a sufficient split of title?
1. Can be oral or written (Except for real estate, statue of frauds requires a writing)

2. Need sufficient split in title:

a. Split in title occurs by delivery: actual, constructive, symbolic

b. Splits that are NOT ok: Giving legal and equitable title to A alone – this is a gift
3. Acceptance on the part of the Trustee not required

u. Types of Trusts:

i. Testamentary Trust: a term in the will that looks like a trust. Split of title occurs at death. Requires: (1) Valid will and  (2) Terms of trust in the will
ii. Revocable Living Trust: Trustor = trustee = beneficiary (+ contingent beneficiaries)
1. You MUST still transfer the assets out of your personal possession and into trust
2. Pour-Over Will: wills which transfer everything else into your trust at death by making the beneficiary of the will the trust (max $150k pour over) 

3. REQUIRES A WRITING – names successor trustee 

iii. Constructive Trusts -  a remedy to prevent unjust enrichment
1. Oral Inter Vivos Trust In Land: Owner of land transfers it but no memo signed indicating intent to create trust and transferee refuses to give land back, if they were in a “confidential relationship (friends, family, etc – NOT businesses), ct will use a constructive trust remedy to return land

2. Oral Trusts for Disposition at Death—Secret and Semi-Secret Trusts

a. Semi-Secret Trusts: when you say in the will you give $ to a person like “in trust, as we previously discussed” but the beneficiary of the trust is not in the will
b. Secret Trusts: on the face of the will, looks like an outright gift to a beneficiary, but an outside conversation took place between testator and beneficiary that shows that testator actually meant to create a trust with beneficiary as trustee
c. What do we do with these?
i. Both fail inter-vivos because no present intent and testamentary because terms aren’t in the will
ii. For jdxs that DON’T follow the plain meaning rule, extrinsic evidence of the conversation may be allowed in if judge decides extrinsic evidence is relevant and credible
iii. For jdxs that DO follow the plain meaning rule: 
1. Semi-secret trusts: no extrinsic evidence - Gift fails and either goes into residue, or if residual gift it goes through intestate
2. Secret trusts: let the convo in and use constructive trust remedy to enforce promise
iv. Purchase Money Resulting Trust: ONLY WITH REAL ESTATE: when one person gives another $ to buy a property – arguably splits title between one who provided purchase $ (equitable title) and purchaser (legal title). If there is a close family relationship between $ supplier and purchaser, cts may treat it as a gift rather than a trust creation 

v. Resulting Trust = Failed Private Trust: If trust fails, assets go back to trust creator or creator’s estate if deceased
v. Transferability of Beneficiary’s Interest

i. Only after trustee exercises discretion to make payments can:
1. A creditor can attach the trust payment and force the trustee to make the payment(s) to the creditor directly, and not to the beneficiary

2. Beneficiary can assign his interest in the trust

ii. If the trust dictates the purpose that income or principal is to be used for, then it can only be used for that purpose
iii. Spendthrift Clauses: block all assignments for length of trust and all creditors except for IRS, state claims, medical necessities, and spousal and child support claims. 
w. Modification and Termination of a Trust

i. Trustor’s Powers: Trustor can terminate a revocable living trust but cannot terminate inter-vivos or testamentary trust (after death) because the trustor gave legal title to someone else
ii. Trustee’s Powers:

1. Termination: can request termination from court if becomes too uneconomical to continue trust
2. Modification:
a. Old Approach: Doctrine of Changed Circumstances: Allows trustee to change the ADMINISTRATIVE terms of the trust due to changed circumstances not anticipated by the Trustor if the event prevents trust from satisfying goal of trustor. 

b. Current Approach: Equitable Deviation: Allows trustee to change administrative AND DISTRIBUTIVE terms of trust where changed circumstances are unanticipated by Trustor and modification will further primary purposes of trust.
iii. Beneficiaries’ Powers:
1. Claflin Doctrine: Permits beneficiaries to modify or terminate a trust when
a. All beneficiaries consent to the modification or termination AND

b. Modification or termination does not interfere with a material purpose of the trust 

x. Charitable Trusts

i. Elements:

1. Intent: present intent to put trust into effect right now
2. Identifiable corpus

3. Indefinite immediate beneficiaries - Requires a sufficiently large or indefinite class of beneficiaries ( large group of population who will benefit or a continually changing group of beneficiaries who will benefit 

4. Charitable Purpose 
a. If Judge believes that the consensus of the community would be that the purpose is charitable, then it will be treated as charitable 

b. Five Recognized Categories of Charitable Purposes

Advancement of education
i. Relief of the Poor: 

ii. Promotion of Healthcare: 
iii. Governmental purposes: 

iv. Advancement of Religion: 

ii. Modification of Charitable Trusts – Cy Pres

1. Elements: Court may alter purpose (while trying to remain true to trustor’s OG goals) if:
a. Property is given in a trust for a particular charitable purpose
b. Purpose is accomplished, impossible or impractical to carry out
c. Trustor had general charitable intent 
i. see whether there was intent to give money for one purpose only or whether there is wiggle room 
iii. Charitable trusts are exempt from the rule against perpetuities - they can last forever! Private trusts ARE subject to rule against perpetuities. 

1. Old rule: determine when trust was created whether it would vest beyond rule against perp 

2. Now: Wait and see doctrine: if after 90 years from the creation of the trust the beneficial interest hasn’t completely vested, the ct will look then reform trust to meet trustor’s goal without continuing the trust 

y. Trust Administration—Fiduciary Duties

i. Trustee Powers (Uniform Trustee Powers Act): power to perform every act which a prudent person could perform for the purposes of administering the trust

ii. Fiduciary Duty: Any beneficiary can sue trustee for breach of fiduciary duty and trustee will be personally liable; Fiduciary duties are owed to all beneficiaries

iii. Duty of Inquiry with Discretionary Provisions: trustee with discretionary power has affirmative duty to figure out what the needs of the beneficiary are and apply the money for those needs 
iv. Duty to Advise Beneficiaries: 
v. Duty of Loyalty

1. Duty to Avoid Self-Dealing: Trustees and their family members cannot: receive personal gain, sell assets to the trust or buy assets from the trust, loan or borrow from the trust 
a. No Further Inquiry Rule: it is immaterial that the trustee acted honestly and in good faith in doing the self-dealing – if you do the act, you breach the duty
b. Remedies for self-dealing: Must put back money taken out, or if profit made, must disgorge profit to trust – burden on trustee
c. Narrow Exceptions where self-dealing is allowed:
i. If the trustor authorized the self-dealing in the trust document

ii. Trustee gets consent of the beneficiaries first and then gets court approval 
2. Duty to Avoid Conflicts of Interest: If transaction involves a conflict of interest, the transaction is still ok provided that it is fair. Trustee has a duty to explain to the court why it’s fair. 
vi. Duty Relating to Care of Trust Property
1. Duty to Follow Trustor’s Instructions
2. Duty to Protect trust Assets: Prudent Person standard ( record docs and make filings, keep paperwork and jewelry safe and inventoried, keep cash in FDIC insured banks, buy insurance if it’s a major or income producing asset, maintain properties 
3. Duty to Properly title trusts assets and not comingle assets: Keep $ in separate accounts, stocks and real estate in name of trust
a. If comingling happens, trustee is responsible for tracing assets and separating them - Trustee is responsible for loss occasioned by comingling 

vii. Duty Not to Delegate
1. A trustee cannot delegate any kind of discretionary decision-making to a third party. 

2. A trustee CAN delegate ministerial functions to a third party w/ supervision
a. EXCEPTION: Trustees are allowed to hire money managers to invest trust funds without needing to get approval for every individual investment. Check quarterly. 
3. Co-Trustees: 
a. Administrative functions can be delegated to each other but Discretionary decision making CANNOT be delegated. Co-trustees have to work together to make these decisions.
i. EXCEPTION: if Trustor explicitly says that one has discretionary control over something, they don’t have to work together, obvi
b. Co-Trustees are liable for the acts of the other co-trustee whether they consented or negligently allowed to permit their actions 
viii. Duty to keep and render accounts
1. Duty to inform the beneficiaries about what the trust documents say, even if Trustor didn’t want beneficiary to know the terms. 

2. At least annually, trustee must give an accounting of the beneficiaries including assets on hand at beginning of period, assets in and out, and ending assets on hand.

ix. Duty of Impartiality: An overall duty to be fair to all beneficiaries, whether current or contingent
x. Duty to Make Trust Property Productive
1. Governed by the Uniform Prudent Investor Act. Prudent investment requires: (1) Due diligence and (2) diversification. (see below)
2. Trustee must exercise Due Diligence in making investment decisions

a. Due Diligence Factors 

i. General Economic Conditions 

ii. Expected Income 

iii. Potential for Appreciation of Asset 

iv. Beneficiaries’ other income resources

v. Need for Liquidity (consider beneficiaries ages and needs for liquid cash)

vi. Need for preservation of principal 
vii. Risk (More risky investments need to be offset with safer assets)

b. Total Asset Management Approach: consider entire portfolio instead of examining individual investments to determine appropriateness of investments
3. Duty to Diversify

a. Trustee must diversify assets to spread the risk of loss unless:

i.  impractical to do so 

ii. there are special circumstances where not diversifying better serves the trust’s interests, or 

iii. the trust documents provide otherwise

z. Liabilities

i. Trustees are personally liable for all breaches of fiduciary duties

ii. Grounds for removal:

1. Multiple breaches of fiduciary duties or one very serious breach of fiduciary duty

2. Trustee is either mentally or physically unable to perform trustee functions

3. Serious conflict of interest between trustee and beneficiaries

4. Trustee insolvency (probably not best asset manager)
5. Extreme hostility between trustee and beneficiary
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