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Intestacy
=statutory default scheme of disposition

Who gets your property when you die?
1. Non-probate property: 
a. Def: whoever you select gets your property (respects what you wrote in the documents when you made them b/c in these documents you clearly express your intention) 
b. Types:

i. Joint Tenancy

1. Req’s:

a. Time

b. Title
c. Interest (undivided) in the whole
d. Possession 

2. Property goes to the surviving JT automatically—the right to survivorship extinguishes the dead tenant’s ownership 

a. Right of survivorship: as a JT you have a right to the prop. “in whole and in part” 

3. Respect the writing: property passes automatically to survivor based on what the JT deed says

4. Hypo: Does a will override a JT? 

a. No! b/c at death, if you are a JT, your interest is extinguished at the moment of death 

ii. Insurance Contract

1. Def: life insurance policy—money is paid by the insurance company to the beneficiary named in the K 

2. Respect the writing: decedent paid $ to the company already and paid beneficiary to deal w/ it, therefore there is nothing for the probate court to do

iii. Legal life estate/remainder interests
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ex. O
     A for life          B 
a. B’s interest was transferred when the deed was made—he had a remainder interest at the time O granted A the life estate (i.e. transferred when O was alive); B only gets a possessory interest at A’s death 
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ex. O           O(to himself) for life         B

a. B’s interst was created when O was alive; all he is getting is the possessory interest at O’s death 

iv. Inter vivos trust
1. Def: a trust related during life

2. Gift vs. Trust
a. Gift: req’s 

i. intent to make a present transfer

ii. delivery

iii. acceptance

b. Trust: a gift to one for the benefit of another

i. ex. Lily (trustee) gets $50 to take B to Taylor’s Steakhouse, has to buy her a steak and a dessert. Lily has to do this as trustee w/ the $50 (i.e. can’t go to Starbucks w/ the $50)

ii. If a trustee breaches what the trust says, they are breaching their fiduciary duty 

iii. trustee holds legal title for the benefit of the beneficiary 

3. Respect the writing: trustee has to respect what the trust creator specified in the inter vivos trust for the benefit of the beneficiary

c. Survivorship for Testate & Nonprobate: 

i. CPC 21109: Do you need to survive to take? 

1. (a) A transferee (decedent) who fails to survive the transferor of an at-death transfer or until any future time req.’d by the instrument does not take under the instrument

2. (b) if it cannot be determine by clear & convincing evidence that the transferee survived until a future time req’d by the instrument, it is deemed that the transferee did not survive until the req.’d future time 

3. **CL Rule—have to “survive” by a millisecond! & prove this by clear and convincing evidence

4. “until a further time req.’d by instrument”: you can specify the survivor req. in your will & not by the CL millisecond default (this is b/c we want to respect intent of decedent. ex. if prof. leaves $5,000 to X. If X dies one day later, Prof’s intent of benefitting X doesn’t apply. Therefore its OK if Prof. writes a survivorship rule into will.)

5. Contrast to CPC §6403 (intestate prop.)
a. ex. H & W driving in car and crash. W was nonresponsive, as was H. However, H had a squirt of blood shoot out from his neck. 
i. Nonprobate/testate property will go to H & his descendants 
2. Probate Property: 

a. Def: process of disposing of property when someone dies

b. How does it start: death 

c. Purpose: to achieve closure 

d. Who runs it?

i. Administrator (appointed if decedent dies intestate)

ii. Executor (appointed by will who steps into the shoes of the person who dies)

e. What do they do?

i. gather the assets/property

ii. notify creditors/world that the person has died 

1. gives creditors a statutory period for creditors to file claims w/ the court (if not timely filed, they are banned)

2. creditors claims are then paid 

iii. assets are distributed 

1. X died testate?

a. then assets go to who X put in the will

2. X died intestate?

a. then assets distributed based on default rules

iv. probate is closed 

f. Cons to Probate: time consuming (paperwork alone takes 9 months); costly (atty. fees, admin. fees—the larger the estate, the larger the fees); must determine what decedent intended but also must comply with statutory regulations 

Who owns your probate property when you die?

1. Will? 
a. Does it comply with the statute?
i. then it goes to who you said in the will 

2. Intestate? (CPC §6400)

a. Married? (CPC §6401)

i. What is a spouse? you are a spouse until you are not a spouse anymore! 

1. Hypo: Fred moves into a home w/ Betty & dies. Wilma still gets intestacy rights as a spouse—Betty has no right to the intestacy prop!

2. Rule: If separated, & you give notice of intention not to get back together, any new property you acquire may not be community property (but remember, spouse still has intestacy rights to your separate property)

3. Putative Spouse: “through no fault of their own”—spouse have good faith and honest belief they were legally married, they will be treated as such
a. Hypo: Prof. was married in Vegas by an uncertified Elvis—therefore was not married legally. Prof. dies upon hearing this news. What happens?

i. Prof’s wife was a putative spouse and therefore will be treated as a regular wife 

ii. What is an issue? blood relative! *exception: adoption! 

iii. What kind of property is it? 

1. Community: surviving spouse gets 50% of decedent’s community property 

a. *remember, the survivor already has 50%, therefore survivor gets 100% of community prop. at death

2. Quasi-community prop.: property that would have been community property if acquired in CA (ex. $ earned in separate property state will become quasi-comm. prop. in CA)

a. surviving spouse gets 50% of decedent’s quasi comm. prop

3. Separate: 

a. 100%

i. if H dies with no issues, parents, siblings, etc(W gets 100% of H’s separate property
b. 50%
i. W gets 50% if: 

1. H leaves only one child or the issue of one deceased child

2. no issue/child but leaves a parent, OR parents OR their issue (i.e. if parents and child survive, parents do not take) 
c. 33% (1/3)  

i. W gets 1/3 if: 

1. H had more than one child
2. H had one child and the issue of one or more deceased children

3. H leaves issue of two or more deceased children 

d. CPC §6401(c)(separate property): As to separate prop., the intestate share of the surviving spouse is as follows:

i. the entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister

ii. ½ of the intestate estate to spouse if:

1. the decedent left only one child, or the issue of one deceased child,

2. the decedent leaves no issue but leaves a parent or parents or their issue 

iii. 1/3 of the intestate estate to spouse if:

1. the decedent leaves more than one child

2. the decedent leaves one child and the issue of one or more deceased children 
3. where the decedent leaves issue of two or more deceased children 
b. Single? (CPC §6402)

i. 100% of intestate estate: 

1. to the issue of the decedent(divided equally among them (if they are equal in degree of kinship to the decedent)
2. if no issue, but parents( divided equally among parents

3. if no issue and no parents(divided equally among issues of parents (if they are all the same degree of kinship to the decedent) 

4. if no issues of parents( grandparents OR issues of grandparents (divided equally) 
5. if no issue, parent or issue of parent, grandparent or issue of grandparent(divided equally among issues of a predeceased spouse (meaning you were married at the time your predeceased spouse died—not ex-spouse!) 
6. if no surviving issue, parent or issue of parent, grandparent or issue of grandparent, and no issue of predeceased spouse(divided equally among next of kin 

7. if no next of kin(divided equally among parents or issues of parents of a predeceased spouse (family tree of your predeceased spouse) 
8. escheat to the state! 

c. Survivorship Requirement: 

i. When H & W die close in time (CPC §6402.5): Recapture Rule! 
1. Real property? 
a. anything the 2nd-to-die spouse got from when 1st died, will be redistributed to 1st spouse’s family when 2nd spouse dies if 2nd spouse never remarried, died intestate, and without issues w/in 15 years of 1st spouse’s death

b. Req’s for real property to go back to 1st to die spouse’s family: 

i. No issues,
ii. 2nd to die spouse has not remarried

1. 2nd to die spouse died intestate

iii. 2nd to die spouse died w/in 15 years of first spouse

iv. =property attributable (has the fingerprints of the 1st to die spouse) will go back to predeceased spouse’s

c. *includes interest acquired by a surviving joint tenant!! 

2. CPC §223 (b): if property held in joint tenancy, and it cannot be decided who died first by clear and convincing evidence, it will be split 50-50

3. Personal property?

a. Req’s for personal property to go back to 1st to die spouse’s family:

i. No issues,

ii. 2nd to die spouse has not remarried

iii. 2nd to die spouse died intestate

iv. personal prop. is worth an aggregate value of over $10,000

v. 2nd to die spouse died w/in 5 years of 1st spouse

vi. there is a written record of ownership for the property (i.e. a receipt; title; etc.) 
vii. =property attributable to the predeceased spouse will go back to their family 

ii. The 120 Hour rule: *applies only to intestacy! if you have a will, the CL rule applies (unless the will expressly req.’s a longer survivor period)
1. CPC §6403: if you die w/in 5 days (120 hours) of your predeceased spouse, the second to die is treated as if they were the predeceased spouse (i.e. the property is split b/t the spouse’s families) 
2. Req’s: 

a. must show actual survival (i.e. 2nd to die spouse had one more heartbeat than 1st to die spouse), AND

b. legal survival (that the second to die spouse survived by 120hours, proven by clear and convincing evidence) 

3. Janus v. Tarasewicz: died simultaneously from taking poisoned Tylenol; the court found that the wife had more brain activity for longer and therefore died after H and therefore property went to her (the argument was b/t their families over H’s life insurance policy) 
a. in CA, we would have reached the opposite result b/c it was a life insurance policy, which was nonrobate and therefore not subject to §6403

b. however, it is subject to recapture by H’s family b/c it is personal property, w/in 5 yrs. 2nd person died, touched by the decedent (attributable to), etc. 

Who gets your property (if not spouse): Next of Kin
a. Next of Kin (pg. 86) 

i. Table of Consanguinity: 
1. if you cannot find a descendent, then you go right to next parentelic line (i.e. if you can’t descend downwards to find a live one, you ascend(go to parents) 

2. collateral heirs: people in second paraentellic line (starts w/ parents) 
ii. Determining Next of Kin: 

1. Parentelic approach: go down 1st line of table, then 2nd line, then 3rd…; whoever is found will get the estate

c. if +1person in the same spot, split estate b/t them 50-50

2. Degree of Relationship: degrees of generation that separate you determines next of kin; lowest number wins! (lower number of degrees away person is from decedent, closer they were to decedent)
d. ex. child=1 degree of generation, grandkid=2 degree of relationship

e. if +1 person w/ same degree away, then split equally 

f. tip: think of this like links on a chain—the number of links you are away from decedent=# of generations
3. Hybrid: using degree of relationship, if there are multiple heirs w/ same degree #, closest to deceased on table of consanguinity will take

g. ex. nieces + nephews in 2nd parantellic line vs. aunts & uncles in 3rd parantellic line(the nieces + nephews win! (see black arrows to the right) 
iii. How to Do Family Tree & Degree Calculations: 

1. Start w/ decedent & common ancestor

2. Pick a gender (ex. left-hand side, choose mom, grandma, great grandma) 

b. What is an Issue: an issue is not a child(an issue is a series of parent-child relationships 

i. Rule: you inherit from and through your parents AND your parents inherit from and through you
1. ex. grandparents have parents, parents have you, you have kids->all of these relationships are issues (you are your grandma’s issue) 

ii. a child is a child—meaning a child is 1 degree away from their parent
iii. Hypo: 

1. If parent dies intestate and single, who takes(child! 
2. if parent predeceased grandparent, & grandparent dies, who takes(child
3. If child dies, grandchild takes; if grandchild then dies, parent of child take
c. Establishing a Parent Child Relationship: 

i. Traditional (CL) Married: natural father and natural mother have baby

1. From & through inheritance rights attach at birth

ii. Traditional Unmarried: natural father’s inheritance right only attached if natural father recognized the child as his own 

1. CPC §6450 gets rid of diff. b/t married & unmarried rights 
2. CPC §6452: parent will not get inheritance rights from & through child if any of the following apply: 

a. parental rights were terminated

b. parent did not acknowledge child

c. parent failed to provide child support or did not communicate with the child for at least 7 years that cont’d until the child turned 18, when the parent had intent to abandon the child 

d. a parent who does not inherit from & through the child will be treated as though they predeceased the child—this way, child still gets inheritance from & through parent (i.e. from grandparents) 
iii. Adoption: establishes natural parent child relationship

1. CPC §6451: adoption severs natural parent-child inheritance, unless (a) and (b) are both satisfied: 

a. Nparent lived w/ adopted child, OR Nparents cohabited OR were married at time adopted person was conceived and the parent died before birth, AND

b. the adoption was by the spouse of either of the natural parents or after the death of either of the natural parents 

2. in either of (a) or (b), the child gets inheritance rights from & through natural parent, even though they were adopted(we preserve inheritance rights of child to inherit from & through displaced natural parent but we do not preserve this inheritance right for the parent 
a. ex. H +W have C. Then Divorce. H leaves. New H moves in w/ W. New H wants to adopt C. By adopting C, C will establish inheritance rights from New H but C also has inheritance rights from and through H (but cannot inherit from C) 

3. Hypo: H dies. W remarries New H. New H adopts C. 

a. C gets inheritance rights from and through H as well as from and through New H

4. Hypo: H leaves W and says “I’m leaving but you can reach me via email.” W finds New Friend. Friend and W do not marry. Friend wants to adopt C. H consents. 

a. C can only inherit from and threw New Friend—adoption creates new relationship b/t New Friend and C

b. Note: even if New Friend and W get married after he adopted C, this would not give C inheritance rights w/ H. 

iv. Foster Parent Adoption 

1. CPC §6454: parent-child relationship exists if both of the following are satisfied:

a. the relationship began when child brought in as a minor to foster parent’s home and this continued until foster parent died, AND

b. you can prove by clear & convincing evidence that you would have been adopted but for a legal barrier

i. ex. of legal barrier(absence of consent from the natural parent 
c. Child can inherit from & through foster parent—but foster parent cannot inherit from and through child 

2. Note: if child is over 18 when the stepparent passes, and is trying to claim inheritance rights based on this rule, they will be unable to b/c the legal barrier has disappeared—they could consent themselves to adoption b/c they are over 18 

3. Hypo: Same as above but H will not consent to adoption. Because H does not consent, New Friend cannot adopt, even though he wants to. Friend dies. Can C inherit?
a. Yes! (b/c there is clear and convincing evidence that he would have been adopted but for the legal barrier)
4. Hypo: H + W married and have C. H flees and divorces W. H2 adopts C w/ H’s consent. H2 never married W. Can C inherit? From who?
b. the adoption was by a non-stepparent and therefore is a traditional adoption which severs the relationship b/t H and C. C will only inherit from and through W and H2, not H! 
v. Equitable Adoption (CPC §6455) 
1. Adoption under this must be contractually based (meaning each party has the ability to contract for the adoption; a valid contract must underlie the adoption): an agreement b/t a natural and adoptive parents is performed by the natural parents by giving up custody, and performed by the child by living in the home of the adoptive parents, partial performance by the foster parents in taking the child into the home and treating it as their child
vi. Adopted Adults: 
d. Half-Bloods, adoptees, persons born out of wedlock, etc. (CPC §21115) 
i. Refers to situation where you have a child you don’t know of, or a love-child you’re trying to hide—child can inherit from but not through natural parent (i.e. not from grandparents, siblings, etc.) 
1. for the purpose of determining a transfer by a person who is not the natural parent (i.e. grandparent, sibling, etc.) a person born to the natural parent is not the child of that parent, unless they lived while a minor as a regular member of the parent’s home, or of that parent’s parent, brother, sister, spouse, or surviving spouse. 
ii. Adopted adults cannot inherit through adoptive parents but can inherit from natural parent 
e. Half-Bloods (CPC §6406): half-siblings that share one parent
i. relatives of half-blood inherit the same share they would get if they were whole blooded 
ii. Hypo: H + W marry and have 3 kids, A, B, and C. H dies and W remarries H2. W and H2 have a child, E.  W dies. Then A dies. Who gets A’s stuff. 
1. it will be split among the siblings, including E, who’s a half sibling to A,B, and C
2. At CL, E would only get ½ of what B and C get 
f. Posthumously Born Children 
i. CL Rule: if H and W were married, presumed that a child born w/in 280 days of father’s death was presumed to be his child 
ii. Modern Rule: if H and W were married, child will get inheritance rights if born w/in 300 days of father’s death or divorce of H and W  
1. inheritance rights relate back, even when father died before birth
iii. *when using paternity tests to establish inheritance rights, courts look more harshly at children asserting rights ag. a deceased parent 
g. Posthumously Conceived Children:
i. CPC § 245.9: inheritance rights (from and through deceased parent) will relate back to death of deceased parent is all conditions satisfied and proved by clear & convincing evidence that:
1. decedent signed and dated consent that their genetic material shall be used for posthumous conception
2. can be revoked by signed and dated writing
3. the decedent appointed someone to control use of the genetic material
4. that person has to give notice to the world that there is a possibility that another heir will be born and take
5. that notice is given w/in 4 months of decedent’s death
6. child is in utero w/in 2 years (20 months—b/c of 4 months you have to give notice) 
h. Advancements: 

1. CL: anything a child got from parents during lifetime was an advance ag. child’s share of the parent’s estate (this allows for equal distribution)

a. Hypo: Mom has A and B. A gets into public college and pays $10k/yr. B goes to private college and pays $30k/yr. Mom dies w/ $200,000 estate. How would it be divided?

i. Hotchpot: we pool everything. We know $40,000 for A’s tuition and $120,000 for B’s  Total is $360,000. Therefore, A and B both get $180,000 if split equally. But A already got $40k and B got $120K, therefore A gets $140k and B gets $60k

b. problem with this is that if the estate wasn’t large enough, one sibling will get shorted (the sibling who didn’t get the advancement) 
2. CPC §6409: property (valued at the time heir got it) the decedent gave during life will be treated as an advancement if one of the following conditions is satisfied: 

a. the decedent declared in a contemporaneous writing that the gift was to be treated as an advancement; OR 

i. meaning at the same time the gift was made (otherwise it is just a regular irrevocable gift)

ii. ex. Dad writes in subject line of check “advancement ag. share”(this is suff. contemporaneous writing

b. heir acknowledged, in writing, that it was intended as an advancement 

i. (advancements, therefore, do not include wedding gifts, X-Mas gifts, etc.)
c. What value is brought bring back to hotchpot?

i. ex. Dad gives you $10k in Apple stock. Then he died. Stock is now $1mil. 

1. only §10k will go back to hotchpot—valued at the time heir got the advancement

d. Hypo: Dad has 3 children. Dad gives son, J, a $50k advancement. J predeceases Dad and leaves 4 kids. Dad dies intestate. What happens to the advancement upon Dad’s death?
i. §6409 (d): 4 children will get J’s 1/3 share of the estate and it will split equally among them 

1. If J predeceases Dad, we will not count that ag. the recipient’s share of donor’s estate, unless the advancement (or heir’s acknowledgement) expressly states that it will be counted ag. their share

i. Heirs: you become an heir at death of the person from whom you expect to inherit; therefore, before they die you are an “heir apparent” w/ an expectancy interest

i. people can enter into arms-length transactions over expectancy interest; however, if you sold expectancy interest and then told your mom to write a will so there is no expectancy interest, the court will likely enforce the expectancy interest against you 

j. Transfers to Minors: 

i. Hypo: Prof. has wife and 4 kids. W will get all CP and 1/3 SP. Kids will get 2/3. But only 3 of his children are adults. What happens to the minor’s share?

1. Guardianship: (default model if you die intestate) title will pass to guardian; guardian is to hold and protect property for minor and is regulated by probate court—they have to get approval for every expenditure
a. once minor turns 18, all the money is theirs

2. Conservatorship: conservator holds assets for minor; they have more control over estate interest but are still regulated by probate court annually
a. child gets money at 18 years
3. Custodianship: allows custodian to go into acct. that your parent set up for you and have more control (not regulated by probate court)
a. child gets $ at 18 years

4. Trust: (most flexible!) not subject to probate supervision; trustee manages trust in accordance w/ the trust maker’s instruction; this will not automatically distribute to child once they turn 18 years—can distribute in segments 
Who gets your probate property when you die?...if not to spouse, it goes to issues/parents/etc. equally
3. Distribution of Intestate Property—What it means to take equally:

a. Per Stirpes (trad’l model): 

i. Where is the first cut of estate made?

1. 1st generation (i.e. children! 1st gen. below the decedent)

ii. How many shares?

1. 1 for each live child and 1 for each deceased child leaving issue behind 

a. *if child predeceases you but leaves no issue, their share does not exist! 

iii. What happens with dropping shares?

1. bloodline (first bloodline relative takes)

b. Per Capita (*CA model):

i. Where is the first cut of decedent’s estate made?

1. 1st generation with a live taker
a. will drop to as many generations down as it takes to find a live one!

ii. How many shares?

1. 1 for each live taker and 1 for each deceased taker that leaves issue behind

iii. Dropping shares?

1. bloodline

c. Per capita at each generation:
i. Where is the first cut of decedent’s estate made?

1. 1st generation where there is a live taker

ii. How many shares?

1. 1 for each live taker and 1 for each deceased taker leaving issue behind

iii. Dropping shares?

1. Pooled! Aggregate all dropping shares and redistribute among living generation!

d. Hypo:
	
	Where to Cut?
	How many shares?
	Dropping Shares?

	Per Stirpes
	Children
	3 (b/c 1 for live and 1 for deceased w/ issue)
	B gets 1/3

R gets 1/3 

X, Y, Z get 1/9

	Per Capita
	1st gen. w/ live takers—B’s generation (i.e. children)
	3 
	B gets 1/3

R gets 1/3

X,Y,Z get 1/9

	Per Capita @ each gen.
	1st gen. w/ live taker (B’s)
	3
	B gets 1/3

Dropping shares=2 (A’s share and D’s share)

(dividing the two shares of 1/3 equally among R, X, Y, Z

(R,X,Y,Z get 1/6


e. Hypo: (all of H &Ws children predeceased them)

	
	Where to Cut?
	How many shares?
	Dropping Shares?

	Per Stirpes
	Children
	3 (b/c 1 for live and 1 for deceased w/ issue) (A, B,D left issue)
	R gets 1/3

S, T get 1/6

X, Y, Z get 1/9

	Per Capita
	1st gen. w/ live takers—R’s

generation
	6 
	N/A (b/c no shares are dropping b/c we stop at first gen. w/ live ones)

	Per Capita @ each gen.
	1st gen. w/ live taker (R’s)
	6
	


[image: image1.png]



1. CPC §240: per capita is the default intestate California rule! 

a. if the person dies intestate, the property will be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased member of that generation who leave issue then leaving, each living member of the nearest generation will receive one share and the share of each deceased member of that generation who leaves issue than living being divided in the same manner among his or her then living issue 

2. CPC §245: if you die intestate or testate, §240 is the default method of division unless another method is explicit in the will

3. CPC §246 (b): if in the will, the words “by representation” or “by right of representation” are used, people will inherit by per stripes division 

a. if will is ambiguous then CA will assume you meant per capita! 

4. CPC §247: when will expressly asks for distribution “in manner under CPC §247”, you are asking for per capita @ each generation 

5. Hypo: A, B, C predeceased D. B left spouse, S behind. R, T,Y die. D then dies. Who gets what?
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a. Per Stirpes: 

i. Where to cut: kids!

ii. How many shares: 3 (1 for each live, and one for each child leaving issue)

iii. Dropping shares: 

1. A’s 1/3 will be split among 4 (P, Q,S,F)

a. P,Q,S,F get 1/12 each (each get 1/4 of 1/3 share)

2. B’s 1/3 will go to V

3. C’s 1/3 will go to X (1/2 of 1/3) and the other ½ of the 1/3 will be split among G and H

a. X will get 1/6

b. G and H will each get 1/12

b. Per capita: 

i. Where to cut: P’s generation 

ii. How many shares: 7 (1 for each live one and 1 for each deceased w/ issue)

iii. Dropping shares: F gets T’s 1/7 share; G and H split the 1/7 share

1. Who gets what: 

a. P = 1/7

b. Q=1/7

c. S=1/7

d. F=1/7

e. V=1/7

f. X=1/7

g. G=1/14

h. H=1/14

c. Per capita @ each generation: 

i. Where to cut: P’s generation

ii. How many shares: 7

iii. What happens when you pool the dropping shares?

1. there are three dropping shares—pool these together (1/7 x 1/3)

2. G will get 2/21

3. H will get 2/21

4. F will get 2/21

Bars to Intestate Succession
1. Slayer Rule (CPC §250): 
a. a person who feloniously and intentionally kills the decedent is not entitled to any of the following:
i. anything that the killer would have gotten under the decedent’s will, trust, etc. (i.e. killer does not get probate, testate, or Nonprobate property)
ii. if victim dies intestate, the killer will be treated sa though they predeceased the victim 

iii. must prove by preponderance of the evidence that slayer killed intentionally and feloniously 

1. if found guilty of murder/manslaughter in court, you are presumed to have done it in probate (i.e. vehicular manslaughter does not count!) 

2. if you are found not-guilty in court, this is not binding on the probate court (can still be found to have intentionally and feloniously killed) 

b. Hypo: What if Mom said, in a will, “I leave to my 3 kids equally.”

i. Doctrine of Antilapse (CPC §21110): ex. I give J $10,000. J has to be alive to take, if you predecease then you do not take and the gift fails (it lapses)

1. your will shows intent that you wanted it to go to J 

ii. CL Rule: if there was a gift lapse, and the predeceased beneficiary was related to decedent, and predeceased left issue, CL presumes it goes to issue

1. issue takes per capita—if you are related to decedent and predecease them but leave issue behind, what decedent left predeceased beneficiary will pass to issue

iii. CPC §250: anti-lapse will NOT apply, even if there was a will, we do not save gift for slayer’s issue 

1. contrast to intestate rule: if decedent died intestate, the slayer’s kid will take whatever the slayer would have gotten 

iv. Hypo: in her will, Mom says “to kids equally if they survive. If not, to my grandkids.” J intentionally and feloniously kills mom. What happens, can J’s children take?
1. Yes! Mom makes clear that she wants to give an “alternate gift over”—this means that anti-lapse does not apply b/c the children are in the will and are treated as alternate beneficiaries 
2. Joint Tenancy Rule (CPC§251):

a. A JT who feloniously and intentionally kills severs their survivorship interest and it will be treated as though the slayer predeceased the decedent and the decedent gets 100% of the property 
3. Predeceasing a Decedent (CPC §259—elder abuse rule): 

a. any person shall be deemed to have predeceased a decedent where all of the following apply:

i. it has been proven by cl. and convincing evidence that the person is liable for physical abuse, neglect, or financial abuse of the decedent who was elderly or dependent as an adult

ii. the person acted in bad faith

iii. they were reckless, oppressive, fraudulent or malicious in acting this way upon the decedent

iv. the decedent, at those times the act occurred and thereafter until they died, was substantially unable to manage his or her financial resources or to resist fraud or undue influence 

4. Disclaimer

a. CPC §265: a disclaimer is a legal way to say “no thank you”; you can disclaim interest and the disclaimant is treated as if they predeceased the decedent 

b. CPC §282: unless the donor provides for a specific disposition of the property in the event that someone disclaimed, the interest disclaimed shall descend as if the disclaimant had predeceased the creator of the interest. A disclaimer relates back to the date of the death of the creator f the interest 
i. BUT (as of Jan. 1, 1985), the disclaimant is not treated as having predeceased the decedent for the purpose of determining at which generation the division of the state is to be made under intestacy division or advancements

1. for advancements, you cannot disclaim to get rid of your advancement and give to your kids! 

2. Hypo: M has children A and B. A has child C. B has 9 children. A dies and then M dies intestate. 
a. in CA, its per capita distribution therefore ½ goes to be and ½ to A or A’s issues, i.e. C. 

b. What if B disclaims? then it would be divided into 10 shares

i. therefore, CPC §282(b)(1) makes it so that we do not treat disclaimant as predeceased for purpose of generation division 

ii. Why would you disclaim? Hypo: H married W and has Child. All of their property is SP and it was mostly H’s. H dies first. When H dies intestate, W gets 50% and C gets 50%. W cannot afford anything b/c of this. C, who is a rich adult, can disclaim it and assets will go all to W. If he had given mom a gift, it would be taxed 
Wills
How to Contest a Will:

1. Prove the will was improperly executed
2. Prove the testator lacked capacity to make a will  

3. Show there was a defect

A.
Will Execution
3 Formalities:
1. Writing

2. Signature

3. Witnesses

4. Functions of these: 

a. Evidentiary Function: gives us insight to intent of testator/what testator wanted

b. Ritual Function: ritual impresses upon you the importance of creating a will;

c. Protective Function: protects the testator’s intent; ensures testator was acting voluntarily 

d. Channeling Function: your odds of doing a will correctly will increase if wills are prepared by lawyers 

Formulations of Judicial Scrutiny (over formalities)
1. Strict Compliance: testators must literally & strictly comply or your will fails

a. Majority of states are strict compliance states

b. CA is strict compliance state (w/ exceptions: delayed attestation & conscious presence & §6110(c)(2); signature req.—see McCabe case)
i. Note: as the number of requirements increases, the chances of a will being denied probate increases as well
2. Substantial Compliance: as long as there is clear & convincing evidence of that the T intended this to be his will, and substantial compliance w/ the statutory req.’s, then the will can be admitted to probate 
a. Problem w/ substantial compliance: what is “substantial”—how close do you have to get to what the statute said to have “substantially complied”—it shifts the focus away from the testator’s intent 
3. Harmless Error Rule: if there is clear and convincing evidence that testator intended it to be his will ,then the req.’s don’t matter (can overlook any statutory defect) 
a. CPC §6110: req’s

i. Writing✓
ii. Signed by T or by someone else in T’s presence & at T’s direction (or conservator acting on your behalf @ your direction)✓
iii. Signed by witnesses during T’s life✓
1. delayed attestation doctrine: so long as memory of the events has not dimmed, that is okay! i.e. okay for witnesses to sign later so long as witnesses sign before testator dies—the limit to delayed attestation=death of the testator
2. ex. in one CA case, an 8 year delay was okay
iv. 2+ witnesses✓
v. Present at the same time✓
1. *one-sided presence: CA req’s witnesses to be there when T signs but they do not need to be there to see each other sign
vi. Who must witness T sign or acknowledge✓
vii. And witnesses must understand that it is T’s will that he is signing✓
viii. *contrast to English Wills Act: 
1. signature does not need to be at foot of will; witnesses do not have to see each other sign 
2. CA reduces the number of requirements
b. CPC §6110 (c)(1): except as provided in paragraph (2), the will shall be witnessed by being signed, during the T’s lifetime each of whom 

i.  being present at the same time, witnessed the signing of the will or the T’s acknowledgment
ii. understand that the instrument they sign is the testator’s will

c. CPC §6110(c)(2): if a will was not executed in compliance w/ paragraph (1), the will shall be treated as if it was executed in compliance w/ that paragraph if the proponent of the will establishes by clear & convincing evidence that, at the time the testator signed his will, the testator intended the will to be his will

i. *this is the harmless error rule applied to the witness requirement! 

ii. there is NO exception if there is no signature or no writing 

iii. Estate of Stoker: 

1. Facts: S had estate plan in place which left lots of his estate to his girlfriend; they broke up; S had friends over and asked neighbor to write down his new will intentions “I Steve Stoker, revoke the 1997 trust and my girlfriend and ex-wife get nothing and my kids get everything;” S then peed on the old will and threw it out; Ex-gf and ex-wife contested the will replacement

2. Was this a valid will? Court said yes! 
a. writing✓ signed✓ witnesses✗
i. there were witnesses but no witnesses signed the will 
ii. BUT §6110(c)(2) applies—as long as there is clear and convincing evidence, this is enough 
4. Presence Requirement
a. Line of Sight: requires witnesses to be physically capable of seeing testator signing—nothing less will do!

i. ex. Prof can’t see through student’s computer—therefore, he could not see if the student was signing a will behind computer

ii. ex. Prof standing in front of wipe-of board & signing is not valid b/c his body is blocking it—therefore witnesses can’t see 

b. Conscious Presence: requires witnesses to use of all senses—totality of all senses/understanding of what is going on around them

i. it is substantial compliance w/ line of sight rule (softens rigidity of line of sight)
ii. *CA rule
Writing Requirement
1. Electronic wills not okay in CA 
Signature Requirement
1. Common Law: anything you intend to be your will is your will 
2. Cal Civ. Code §14: in order for a mark intended to be a signature to be valid, there

a. must be witness that views testator make mark

b. witness must write testators name under mark

c. witness must sign name as witness

3. Rule: interrupted signature is not a signature (unless abbreviation is voluntary) 

4. Order of Signing: Who Signs First?
a. Can you witness an act that hasn’t happened? NO—Testator must sign first! 

1. *2 witnesses must be present @ same time to witness testator’s signature OR 2 witnesses must be present for acknowledgment

a. NOT: one witness present for signature and one witness for acknowledgement after other witness signed

b. Modern approach: order of signing does not matter so long as signing of everyone occurs in one signing ceremony (with nobody leaving during it)
5. Subscription: 

a. Hypo: will is typed & witnesses signed. At the bottom, there was handwritten text saying “I give $10k to LLS.”
i. CL Rule: whatever was under witness’s signature was not part of the will b/c it wasn’t “witnessed”

ii. CA Rule: subscription (signing at foot) is not required but court will not let something put into will after witnesses have signed—witnesses have to testify that the addition to the will was witnessed by them
6. Harmless Error & Signature Requirement: 
a. Hypo: Prof. brings will to class & signs it on the board. He says we will sign as witnesses next class. He dies on his way home. What happens?

i. CA—delayed attestation does not apply if will is not signed before the Testator’s death 

ii. CPC §6110: if you can prove by cl. & conv. evidence that Prof. intended it to be his will at the time he signed…the witness req. can be waived
1. Did Prof. intend it to be his will? No, he intended it to be a will when he came back and had the class sign; do we say b/c he is a law prof that this shows he knew will was invalid w/out witnesses and therefore that’s why he said he would bring it back (b/c he intended the later will to be is will)? 

2. What if Prof. is a bagger at the market and has a will and went to a bar to sign in front of witnesses; he didn’t have them sign but he said he’d come back. He dies on the way home. Do we infer (b/c he doesn’t know any better) that he intended it to be his will when he signed it at the bar? 

3. Conclusion: these hypos illust. that intent is difficult to prove!! 
Witness Requirement

1. Delayed attestation: OK for witnesses to sign after T does so long as T is still alive when will is signed

2. Interested Witnesses: 
a. If witness had financial interest in will, they will testify that will is valid & they can’t be believed
b. To deal w/ interested witnesses, 3 approaches:

i. Invalidate: if one witness is disqualified b/c interest, will is invalid b/c not enough witnesses to meet requirement

ii. Invalidate interested witness’s portion of will

iii. Purge: Only if amount witness would take under the will is more than he will get in intestacy, court will purge whatever excess witness got under the will 
1. problem: this doesn’t do anything for friends who get nothing in intestacy 

iv. CPC §6112: rebuttable presumption of bad act on part of interested witness
1. unless there are at least 2 other subscribing witnesses to the will who are disinterested, if a will makes a devise to an interested witness, there is a rebuttable presumption that the witness procured the devise by duress, menace, fraud, or undue influence

2. only will purse amount interest witness got that was in excess benefit of an earlier will (or what the interested witness would get in intestacy if no will)
3. ex. Will #1 gives neighbor $100,000. Will #2, witnessed by neighbor, gives neighbor $200,000. Under CA, purge only the excess $100,000. 
a. if the neighbor had gotten $200,000 in Will #1 and only $100,000 in Will #2, then he would just get what Will #2 gives him 
c. Misdescription Doctrine (doctrine of construction): 

i. ex. “I give my house at 1331 Mockingbird Lane to LLS.” Problem: Lawyer finds out that testator doesn’t own it; however, he owns home at 1313 Mockingbird—does this mistake invalidate gift to LLS? 
1. court will strike the wrong description so that LLS gets the gift

2. Note: courts will not affirmatively rewrite the will, even under misdescription doctrine 

Holographic Wills
1. Def.: Holographic Will is another way to create a valid will w/out witnesses; witnesses are not needed if all of the following req. are met 

2. Req’s of CPC §6111: 

a. signed by the testator, AND ✓
b. material provisions are in T’s handwriting, AND✓
i. what is the gift & who gets the gift
ii. court will look only at the words in the T’s handwriting to see if material provisions req. satisfied 

iii. Note: T can make edits up until his death so long as they are in his own handwriting 

c. the document must illustrate testamentary intent ✓
i. Testamentary intent: must prove T intended for this document to be his will(the document shows how T’s property should be distributed
1. ex. “my estate to Bob” is not sufficient to illustrate testamentary intent (we are unsure how to distribute the estate—what property?) 
ii. Ways to show Testamentary Intent: 
1. statements in the holographic will in the T’s handwriting

a. ex. “if anything happens to me, keep this letter” (see In re Kimmel)

2. statements set forth as part of the preprinted form

a. ex. letterhead of preprinted form says “Last Will & Testament” 

3. any extrinsic evidence outside of the will showing that T intended the holograph to be a will
a. ex. In re Kurwalt: court reasoned that a letter to T’s mistress that expressed his intention for her to get his property, coupled w/ the fact that he was hesitant to consult a lawyer b/c he didn’t want anyone to know about their relationship, and the use of the term inherit underlined in the letter, illustrated that he intended to make a holographic disposition 

3. If the Holographic Will is not dated:
a. Does not need to be dated, 
b. but if lack of date makes the will confusing, the confusion goes against the holographic will; OR if another will has a date, it is assumed that the dated will was written after and if there are any inconsistencies, the later will wins! 

c. Inconsistent Wills & Undated Holograph Risk: 

i. 2 or more wills exist, and

ii. there are inconsistent provisions in the wills, and

iii. the holographic is undated, 

iv. the holograph is invalid in regards to the inconsistent provisions, UNLESS

v. it can be proven that the holographic will was executed after the dated will 

d. Testamentary Capacity Risk: 

i. Where T may have lacked testamentary capacity at anytime at which the holograph may have been executed, then

ii. will is invalid, UNLESS it can be proven that it was executed at a time when the T had testamentary capacity

iii. THUS, (if challenged) an undated holograph opens one up to having to prove when it was created 

4. CL rule: everything must be in T’s handwriting—if anything not in the T’s handwriting invalidates the will (ex. hotel letterhead on stationary used for holographic will—invalid will) 

5. Comparison to formally attested will: 

a. both formally attested wills & holographic wills are valid compliant wills under the Will’s Act Statute

b. only requirement that is the same in both is that the attested will + holographic will must be signed 

i. if not, holographic will must explicitly state that it is valid w/out a signature 

6. Limit to Holographic Wills: if there was a period of time where T lacked capacity and will is undated, it is assumed it was written when he lacked capacity and will not be admitted to probate 
7. Hypo:  “I give $10k to LLS. $5000 to DSBA and residue to Goodwill. 9/30/15 Jim.” Can you edit this handwritten will by writing “$20k to LLS, $15k to DSBA and $5k to Joe” on the original holographic will. 
a. Yes—you cannot do this to a formally attested will, but you can edit your own will up until your death 
b. What if it was a typewritten formally attested will and you add “5k to Joe” and sign. Can you do this? 
i. You could argue this is a valid holographic codicil and not subject to rule ag. editing formal wills 
Different Approaches to Determine Intent & Material Provisions (when both written and typed words on will) 
1. CL: all preprinted words are not considered
2. White out Jrx: courts would only acknowledge the handwritten portion of the will—they are effectively whiting out the preprinted forms. However, this only leaves names, addresses, etc. making it impossible to make a cohesive will 

a. while the material provisions are clear, the testamentary intent is unclear 

3. Material Provisions: may use preprinted portion to provide context for the testamentary intent only 

a. But material provisions still have to be in the handwriting of T 

b. CPC §6111 (c): CA expressly allows courts to consider preprinted forms to determine testamentary intent 

Revocation of Wills
1. Def.: Revocation is itself a testamentary act (therefore must comply w/ wills act) and once a will is validly revoked, revocation is effective immediately
2. How to Revoke: 

a. By Writing (formally attested will or holographic will) 

b. By Physical Act applied w/ intent to revoke (act + intent req’d) 

i. ex. T drops will into shredder( not revocation by act b/c it was an accident

c. By Presumption of Revocation 

d. Dependent Relative Revocation & Revival 

e. Revocation by Operation of Law

3. By Writing: 

a. Ways to revoke by writing: 
i. express revocation: where you expressly revoke in 2nd will 
1. ex. “I revoke any wills that came before this one” 
ii. inconsistency: where T makes a second will that does not expressly revoke the prior will but makes a complete disposition of the estate, it is presumed that the 1st will has been revoked by inconsistency; where 2nd will does not make a complete disposition of the T’s estate ,it is viewed as a codicil and any prop. not disposed of under it is disposed of in accordance w/ terms of will #1 
1. ex. Will #1: I give everything to LLS. Will #2: I give everything to Joe(Will #1 is revoked b/c it is inconsistent w/ Will #2 
b. Codicil: a partial revocation of certain part of your will; must comply with wills act or be holographic; it is an amendment to your will—the rest of the will stands
c. 3 Types of Bequests: 
i. Specific: a piece of property that matches w/ an individual
1. ex. I give my watch to Joe.
2. ex. the car I got from grandpa
ii. General: 
1. ex. I give $10k to LLS(we don’t care what $10k LLS gets
2. ex. I give 100 shares of Apple Stock to LLS.
a. if T dies w/out 100 shares of Apple, executor must go buy 100 shares and give them to LLS 
3. ex. I give $1,000 each, from Bank of America account, to A, B, C, D—this is a demonstrative general gift 
4. ex. I give 10 acres of property to Lucy. If this property does not exist at the time of T’s death, it is treated as a direction for the executor to go out and buy the property
iii. Residuary: 
1. Complete residue: made after the specific and general gifts are given away (unless you are giving away all of the estate in one bequest); typically the largest part of estate
2. Partial residue: ex. I give the rest and reside to LLS, PILF, HBO, and Suzy in equal shares
3. If residuary gift fails to one residuary beneficiary (b/c death of that residuary beneficiary) then the gift will go to the other beneficiary
4. If residuary gift was to one person, and that person dies before T dies, then residue drops to intestacy 
d. How to Determine Will vs. Codicil? ask: what is left for the orig. doc. to do?
i. Time (will comes first, codicil 2nd!) 
ii. Residuary gift (if 2nd document has a residuary clause, it is likely a new will); if no residuary gift, you may have multiple wills 
1. ex.  Doc #1: I give everything to LLS. Doc #2: I give my car to Fred & the rest & residue to LLS. What is Doc #2?
a. ask: to what extent does document #2 supplant #1? there is nothing left for #1 to do—therefore #2 is a will, not a codicil 
2. ex. Doc #1: I give all to LLS. Doc #2: I give my car to Fred. What is Doc #2?
a. what does Doc #1 have left to do? Lots! therefore it is a codicil (doc #1 still has to distribute everything else but the car) 
3. ex. Prof’s will today: “I give all to LLS.” Tomorrow, Prof. makes $1000 at work. Is this $1000 included in the will? 
a. Remember! Wills become operative @ death! Residuary clauses will pick up all otherwise undisposed of property at the time of death
4. ex. Doc #1: “I give my car to LLS.” What happens to the rest of the estate?
a. goes to intestacy! Residuary bequests ensure that nothing slips through the cracks and this won’t happen
5. ex. Doc #1: “$10,000 to X. And my watch to Y.” Doc #2: “$2000 to Z. Rest + Residue to LLS.” 
a. Does #2, w/ residuary clause, illustrate an inconsistency w/ Doc. #1 and therefore a revocation? 
i. Rule: if it is an inconsistency, and the second document has a residuary clause, it will replace the first! 
iii. If no residuary clause, you may have multiple wills (either can be revoked without affecting the other) 
1. ex. Doc #1: “My car to LLS.” Doc #2: “My watch to Fred.” 
a. here, there are two equally valid & effective wills—you can have multiple wills existing at the same time 
e. Why do we care if it is a will or codicil?
i. R: if you revoke a will, you revoke all codicils to that will
ii. R: if you revoke a codicil, you do not disturb the will to which it relates 
iii. ex. Doc #1: “$1,000 each to A, B,C, D. Rest + Residue to LLS and the DSBA. Doc #2: I give $1,000 to E. One week later, Prof. tears up Doc. #2. 
1. Analysis: 
a. Was Doc. #2 a will or codicil? Codicil! 
b. Was the codicil validly revoked? Yes by physical act w/ intent to revoke
c. What happens to gift to A,B,C,D? Stands! They still get $1k each
iv. ex. What if instead, Prof. tears up Doc. #1? 
1. Analysis: 
a. Was Doc #1 will or codicil? Will! (why—residuary clause and was written first—indicate it’s a will) 
b. Was the will validly revoked? Yes 
c. What happens to the gifts? A,B,C, D, and E will get nothing! Revoking will revokes all codicils
v. Hypo: 2007 Will gives all prop to A. 2012 will gives ring to B, car to C. 
1. How is T’s estate distributed: the 2012 document will be viewed as a codicil and both will be admitted to probate; B takes diamond ring, C takes the car, and A gets the remainder  
2. In 2013 T destroys the 2012 codicil w/ the intent to revoke it. T dies in 2013. 2007 will offered for probate. How is estate distributed?
a. C gets no car and B gets no ring. A gets everything (including the ring and car b/c these assets go back to the estate once codicil was destroyed) 
3. In 2013, T destroys the 2007 will w/ intent to revoke. What happens?
a. T dies intestate
4. By Physical Act

a. How to revoke by physical act: CPC §6120
i. Defacement on the face of the original will, AND
1. includes: tearing, burning, marking out, obliterating 
2. not a copy! must be original will 
ii. Intent by the T to revoke, AND 
iii. The physical act was performed by the T or authorized 3rd party 
1. T performs the physical act to the writing, OR 
2. a 3rd party performs the physical act on behalf of the T when: 
a. the T is present at the time the act occurs, AND
i. telephonic presence does not count! 
b. the act is done at the direction of the T 
iv. ex. Thompson v. Royall: 
1. Facts: T executed will #1 w/ atty.; a few days later she made a codicil, which she gave to her atty.; a week later she told the atty. to take the will and codicil to her home, where she told atty. (in front of a witness) to destroy both; instead of doing so, the atty. kept them to retain as memoranda to be used in the event she decided to execute a new will; on the back, the atty. wrote “this will is null and void to be held by T instead of destroyed for another will if T decides to make the same.”—T signed this
2. Holding: revocation failed
3. Why: 
a. By Writing? 
i. formally attested revocation? No—no witness to the atty.’s writing and T’s signing of sentence on back
ii. valid holograph? No—material provisions not in T’s handwriting
b. By Physical Act?
i. Canceling: is writing null & void illust. that T cancelled? 
1. No, the revoking act has to be on the fact of the will (writing this on the back of the document is not sufficient) 
4. Hypo: What if another person in the room when the note on back was written, realized 5 days later that the note on the back was invalid. What can she do to make sure will is revoked?
a. use delayed attestation doctrine! (T is still alive, so they can sign later)
5. Hypo: What if T died. What could atty. and witness do? 
a. §6110(c)(2): if they can prove by clear and convincing evidence that T meant writing on back to be a valid testamentary revocation at time she signed it, then it will be enforced 
b. Note: CA req’s revocation by physical act to be on the face of the will—therefore the above hypo would be a revocation by writing
b. Partial Revocation by Phys. Act (failed gift): 
i. CPC §6120: proponent of will must show T intended the partial revocation 
ii. What happens if gift to beneficiary increases by partial revocation? 
1. CL: the failed gifts (the stuff not partially revoked) cannot drop to residuary—will passes into intestacy 
2. CA: the failed gift (stuff not partially revoked) will go to the residue 
3. Hypo: Prof’s will: “I give a total of $10k to A and B.” Prof. keeps will in his safety deposit box. Later, Prof. decides B sucks and crosses be out. Will now looks like this: “I give a total of $10k to A and B.” 
a. How do we know when mark was put there & who put it there? 
i. if in Prof’s safety deposit b, we can assume Prof. put mark there 
b. What was mark intending?
i. Prof most likely wants to take away from B. By crossing B out, he phys. revoked gift to B 
c. What do we give A? 
i. intent was to give $5k to A (50-50 split of $10k b/t A and B); can A get $10k? 
1. No! Can only increase a gift by compliant wills act writing or valid holograph 
2. The remaining $5k will go to the residue 
3. Rule: cannot increase a non-residuary gift by partial revocation by act! 
4. Hypo: “I give a total of $10k to A and B.” Then, I cross out $10k, change it to $5k and initial above. Will now looks like this: “I give a total of $10k $5k to A and B.” CSG
a. What happens? 
i. Is will a valid holograph? Material provisions in T’s handwriting? No—b/c the “who” (A) is typed, therefore these markings make it so that both A & B would get nothing 
5. Revocation by Presumption 

a. What is it? 
i. Lost wills doctrine: there is a rebuttable presumption that if the will is lost, it was intended to be revoked (if all req.’s met)
b. Req’s to trigger presumption of intent to revoke: 
i. If T was the last one in possession of the will, AND✓
ii. the will cannot be found after death, AND ✓
iii. throughout the entire period that will existed before T’s death, T had mental capacity ✓
iv. ^if all three req.’s are met, then there is a rebuttable presumption that T intended to revoke the will (and that is why you can’t find it)
1. if rebutted, then will held to be lost and the terms must be proven in order to be admitted to probate 
2. presumption can be rebutted by a preponderance of evidence (low threshold) 
v. ex. Harrison v. Bird
1. Facts: 1st will stayed w/ T’s lawyer; T tells her lawyer to destroy it; while lawyer is on speakerphone, she rips of the will and send the remnants of it and a cover letter explaining that the will had been ripped up to T in the mail; T’s brother testified that she dumped pieces of the will in the trashcan once she got it in the mail; T dies; her family finds the cover letter sent but not the will
2. Holding: will revoked! 
3. Why: 
a. was the will a valid will? yes! revocation by physical act did not apply b/c telephonic presence is insuff. to revoke
b. therefore, family couldn’t find the valid will and the lost wills doctrine applied 
c. Duplicate Originals: when there are two valid wills (i.e. you execute two on the same day w/ same lawyer and witnesses—signing two docs so you have one and lawyer keeps one)
i. CPC §6121: if you revoke one of the documents by physical act, revoking either one of them revokes them both so long as there is affirmative evidence that the will was revoked (i.e. fire marks around edges, etc.) 
ii. *Presumptive revocation does not apply to duplicate originals 
6. Revocation by Operation of Law

CPC § 6122:

a. Unless expressly provided otherwise, if after executing a will the T divorces, the divorce revokes any disposition of pro. to the ex spouse, any provision giving ex spouse special power of appointment, and any provision of the will making ex. spouse trustee, executor, conservator, or guardian 
b. But, if T remarries former spouse, the will is revived 
c. (1) former spouse is treated as if she predeceased (drops out of chart for inheritance purposes) 
i. Note: this provision applies only to testate transfers
d. you cannot rebut the presumption of revocation upon divorce—only way to stop divorce from terminating rights under a will is by expressly saying so (see subsection (a)) 
e. Hypo: “I give all to Wife if she survives me, if not to my stepson C.” C is W’s son from a previous marriage. H & W divorce. H dies w/out changing will. What happens? 
i. CA Rule: divorce acts to revoke only from ex-spouse
ii. this is an express gift-over (gift is expressly given to C) 
CPC §5600: (applies to Nonprobate transfers—illustrates how a will doctrine is expanded to another kind of transfer) 
a. a Nonprobate transfer to transferor’s former spouse, in an instrument executed by the transferor before or during the marriage, fails if, at the time of the transferors death, they are no longer married
b. but, the transfer does not fail if: 
i. the Nonprobate transfer was an irrevocable gift
ii. there is clear and convincing evidence that the transferor intended to preserve the transfer to the former spouse 
iii. ^presumption of revocation upon divorce is rebuttable for Nonprobate transfers! 
c. if the transfer fails b/c of the divorce, the ex-spouse (transferee) is treated as though they predeceased the transferor
d. (applies to insurance policies): if you named your ex-spouse as the beneficiary under your insurance policy, divorce will not undo this—you must go in and change the beneficiary  
7. Omitted Spouses & Kids: we begin with the presumption that omitted spouses and kids were accidentally left out; omitted spouse takes what they would take in intestacy 
a. Hypo: Prof. Leaves all prop in will to mom and dad. 5 yrs. later he gets married and never goes back to his will. Does W get nothing? 
i. No, W will get what she would get in intestacy (i.e. 100% CP and % of SP)
Ways to Bring Back a Revoked Will

Analysis for Revival of Revoked will: 

1. How was the will revoked? (by phys. act or writing) 

2. How the will was revoked determines how it can be revived 

1. Revival: 

a. CL Approach: only way to revive a revoked will is to re-execute (comply w/ wills act)
b. CPC §6123: 

i. If second will was revoked by physical acts: Will #1, revoked by Will #2, will remain revoked unless it is evident from the circumstances surrounding T at the time she revoked will #2 by physical act, that T intended to revoke the second will 

1. any evidence of intent during physical act of revoking will do! 

ii. If second will was revoked by writing (i.e. a 3rd will): Will #1 revoked by Will #2, Will #2 revoked by Will #3 (revocation by writing), Will #1 will remain revoked unless the 3rd will evidences intent to revive Will #1 

1. evidence of intent to revive the first will must be in the terms of the 3rd will 

2. if there are inconsistencies b/t Will #1 (which was revived, assuming intent has been proven) & Will #3 then the inconsistencies of will #3 will control
2. Dependent Relative Revocation: 
a. Def: you would not have revoked your will but for a mistake of law and fact—therefore a court will assume you lacked intent to revoke and will treat your will as if revocation had never occurred 
b. Req.’s: 

i. valid revocation ✓
1. by writing
2. by physical act 
ii. based on a mistake (of law or fact) ✓
iii. but for the mistake ✓
1. if revoked by writing, evidence of mistake can only be proven by the terms of the revoking instrument 
a. i.e. evidence of the mistake is in the new will 
2. if revoked by physical act, evidence of mistake is found because an alternative plan of disposition failed 
iv. T would not have done what he did to revoke the will 

c. Hypo: “I give $1000 to my nephew Charles.” valid typed & attested will. Later, T crosses out $1,000 and writes $1,500. 
i. Valid Revocation? ✓
1. by physical act (crossing out) + intent to revoke (yes(T intended to revoke the $1k gift and increase it to $1,500) 
ii. Is the writing a valid codicil? 
1. No! not valid b/c it is not wills act compliant and not signed (therefore not a valid holograph)
iii. Based on mistake?✓
1. Law? or Fact? 
2. Law—here T thought his was increasing the bequest, not leaving him nothing 
iv. But for the mistake, would he have revoked?✓
1. Was there a failed alternative plan? 
a. yes! crossing out (phys. act revocation) illustrates an attempt to increase the gift—T would want nephew to get $1,000, not nothing 
d. Hypo: “I give Charles $1,000.” Crossed out and wrote $800. 
i. Valid revocation? yes by phys. act + intent to revoke
ii. Valid codicil? No 
iii. What would T want: for Charles to get $0 or $1,000? 
1. probably $1,000—however, courts will only look to see if there was a failed alternative plan (here, the attempt to give $800) to determine the T’s intent 
e. Hypo (pg. 233): Formally attested will: “I give $5k to John.” Later, T crosses out John & writes “Nancy w/ residue to LLS”. 
i. Valid revocation? yes by phys. act + intent 
ii. Can the $5k go to Nancy? No, you must comply w/ wills act and this is not a valid codicil 
iii. Can we apply DRR? 
1. Mistake: T thought he was making a valid codicil (mistake of law)
2. Causation: generally, when change is the “who” courts will not ignore the revocation (b/c clearly T didn’t want Join to get the $5k) & therefore its likely that the bequest will be revoked 
iv. Hypo: evidence shows that T gave to Nancy b/c she is his granddaughter and John is his son & T thought he would let John avoid estate tax by giving to Nancy. Can we apply DRR?
1. Failed alternative gift? yes! clear intent that T wanted the money to stay in the family over it going to LLS, therefore, the court may ignore the revocation 
f. Hypo: T writes VOID across her current will. Later she shows the will to her lawyer and tells him to make a new one; he makes one but there are some errors in it and she tells him to change it. Before its fixed, T dies. The lawyer testifies who the beneficiaries  were supposed to be under the new will. Does DRR apply to cancel the revocation of the first will? 
i. Valid revocation? yes
ii. Based on mistake? 
1. No! T wasn’t mistaken, she assumed she would live long enough to make a new will—this was NOT a mistake and therefore DRR does not apply 
g. Hypo: T’s will gave $5k to his old friend Judy, and residue to his brother Mark.
i. T made codicil that said: “I revoke the money to Judy, since she's dead.” In fact, Judy is alive. Does Judy take? 
1. Yes! b/c this was a revocation by writing, w/ a mistake of fact, mistake caused revocation is in the writing (writing shows he wouldn’t have revoked if he knew J was alive) 
ii. What if codicil said: “I revoke money to Judy since I already gave her $5k.” In fact, T did not give Judy $5k. What result?
1. Judy does not take b/c the revocation is valid. Why? Mistake must be something not within the T’s knowledge 
iii. What if the will left no hint as to why bequest to Judy was revoked? A lawyer testified that a friend told T that Judy had died, even though she hadn’t. Does DRR apply?
1. In re Anderson (Cal.) held that DRR was applicable even though there was no explicit terms of mistake in the 2nd will; the testimony of the lawyer was suff. evidence of intent
2. *this is an outlier case (but reflects a movement towards harmless error applied to revival) 
Components of a Will 
What is the will?
4 doctrines to determine what comprises the will: 

1. Integration (focus on phys. relationship b/t papers present @ time of execution of the will) 
2. Republication by Codicil (reaffirming codicil re-executes & re-dates the will) 
3. Incorporation by Reference (will references document outside the will that helps construe it)
4. Acts of Independent Significance (if there’s a lifetime reason for an act that relates to a bequest, other than changing bequest, then the post-execution act will be upheld) 
1. Integration: all papers present at the time will executed & intended to be part of the will=will; answers question of what is the will
a. Estate of Rigby
i. Facts: will was found by surviving spouse, folded together in ledger but not otherwise fastened; both pages are written by T and initialed and dated at the top of each page w/ same date; one page was signed at bottom, the second page is not numbered and does not refer to the first in any way, it’s a list of prop w/ each item followed by the name of an indiv. and is not signed 
ii. Holding: only the first page is a valid holograph b/c it is not clear that 2nd page was intended to be included w/ the first

iii. Why: 

1. both pages are signed in T’s hand, in same envelope as Doc 1, which illustrates testamentary intent (Doc 1 said “in as much as I don’t have a will, I want my stuff to be distributed as X, Y, Z”); however, there is no evidence that T wanted Doc. #2 to be a part of the will; it could easily be interpreted as a work sheet listing T’s assets as a preliminary step before drafting the first page 

2. Republication by Codicil: codicils reaffirm, re-execute, and re-date the original will to which they apply; republication can cure a defectedly executed will if the defect is minor (i.e. you cannot republish a fatally defected will or a will that did not exist) (i.e. cannot republish a will that was not signed) 
a. ex. if you discover a defect in will execution, you can make a codicil that says “I affirm all things in my will”—you have cleansed the problem of defect (remember, codicils can be formally attested or holographic) 

b. Estate of Nielson (Cal.): T drew lines through the provisions of his typed will and wrote b/t the lines “bulk of estate to Shrine Hospital for crippled Children LA;” T initialed in margins and signed and dated at tope and bottom

i. Holding: the handwritten words constituted a holographic codicil that republished the typed will as modified 

ii. Rule: a holographic codicil can republish a valid underlying will 
3. Incorporation by Reference: 

a. Existing writings: incorp. by reference allows for a writing that was in existence at the time the will was executed but was not itself executed w/ will’s act formalities to be absorbed into the will 

b. Traditional Req.’s: 

i. will expresses intent to incorporate something not in the will 

ii. will sufficiently identifies what it means to incorporate 

iii. that which is meant to be incorporated is in existence at time will is executed 

c. CPC §6132: 

i. A will may refer to a writing that directs disposition of tangible personal property not disposed of in the will, except for money. A writing directing the disposition of tangible personal prop. is effective only if all the following are satisfied: 
1. an unrevoked will refers to the writing

2. the writing is dated and is either in the handwriting of, or signed by the T (*does not need to be will’s act compliant) 

3. the writing describes the items and recipients w/ reasonable certainty 

ii.  if the writing doesn’t satisfy those conditions, you can still prove that T intended the outside document to be incorporated into the will  
iii. the writing may be written or signed before or after the execution of the will

iv. the T may make subsequent handwritten or signed changes to the writing and if there are any inconsistent dispositions of the tangible personal prop. b/t the writings, the most recent writing controls 

1. i.e. you can edit as much as you want 

v. Limit: the total value of the personal property identified and disposed of in the writing, valued at the time of death, cannot exceed $25,000 and any individual item cannot be more than $5,000; if one item is found to be over $5,000, it will be distributed in the residue of the will and will not count toward the $25k limit 

d. Clark v. Greenhalge: 

i. Facts: 

1. 1972—memo made for guidance of nephew to distribute T’s estate; 

2. 1976—T modifies memo; 

3. 1977—executes will w/ clause that says “nephew shall distribute the property to and among such persons as I designate by memorandum left by me and known to him or in accordance w/ my known wishes.”; 

4. 1979—T makes notebook and writes in it that P gets her farm painting; 

5. 1980—T makes two codicils to the will; 

6. 1986—T dies. 

ii. Holding: notebook was incorporated by reference & therefore a part of the will 
iii. Why: 

1. testamentary intent to incorporate? Yes—low threshold of proof

2. adequate identification? yes—low threshold of proof

a. ( argued that “memo” was not adequate ID—court rejected this argument 

3. document in existence @ time will was made? No

a. the Memo was in existence when will made but the notebook in which T gave painting to P was made 2 yrs. after will made

b. BUT, the 2 codicils republished the original will 

iv. Courts will usually rule that any notations in notebook made after when the 1980 codicils were written would not count 
e. Hypo: Will says: “I give $1 to everyone in the Cincinnati phone book.” Is this incorporation by reference? 
i. No! You are using the Cincinnati phonebook as a reference point, not incorporating the entire book into your will 

f. Johnson v. Johnson: 
i. Facts: T wrote 3 typed paragraphs stating that the doc was T’s will; the typed text was not signed or witnessed but underneath the typed text, T wrote “to my brother James, I give $10 only. This will shall be completed unless hereafter altered or rewritten.” T then signed and dated the document below the handwritten part. 

ii. Holding: Yes, the typed part can be incorporated by reference
iii. Why: 

1. Is the will valid? only the handwritten part is a valid holographic codicil (to who—James, what—$10, signed & dated)
2. Can we integrate the typed text? 

a. You can technically integrate but you cannot give the typed text any effect (holographic codicil cannot give effect to a typed will)—integration just makes the typed text a part of the will (so the pages of the typed text are there, but you cannot enforce them b/c they are not handwritten like the codicil) 
3. Can we incorporate by reference? 

a. Writing in existence at time will was made? Yes! you can incorporate b/c you are giving effect to the stuff in the typed text 

b. Incorporation by reference allows you to follow the directions of the integrated writing(incorporation tells us the directions for the will (that is why you can incorporate the Cincinnati Phone Book—b/c you aren’t trying to physically make it a part of your will, you are just looking to the phone book to see where the property is supposed to go—the people in the book)
4. Can we republication by codicil?

a. No b/c the underlying will (the typed text) is invalid 
4. Acts of Independent Significance: will references an act that has not yet happened but will have an affect on who or what but must have independent significance apart from the will 
a. Rule: if the beneficiary or property designations are identified by reference to acts or events that have a lifetime motive apart from their effect on the will the gift will be upheld
b. ex. Prof. leaves daughter the “contents of the garage.” Sometimes, he parks in the driveway, sometimes in the garage. These acts have non-testamentary intent—he moves in the garage when its raining and out when its sunny (the point is not to increase the bequest to his daughter) 
c. ex. If Prof. moves TV into garage with intent to increase the gift to his daughter, the court will not respect the bequest 
d. ex. Prof. takes Ford and trades it in for a Maserati. Is this huge increase in value enough to call into question the intent in his making the purchase? 
i. illustrates the ambiguity in these cases! 
e. Hypo: I give $1,000 to all beneficiaries named in my Brother’s will. Brother has not made a will yet. 
i. Act outside the will? yes
ii. act that determines who gets what? yes
iii. intervivos purpose? yes—it has independent significance in your life—that you respect your brother’s testamentary intent/plan 

f. Hypo: Kids are born after you make the will. Do they get to take based on act of independent significance? 

i. Yes! You have kids not to increase the amount of members in your gift pool, but because you want to have kids 
g. Hypo: (pg. 256)
i. T gives “the contents of my house” to A. In T’s house there is jewelry, furniture, and a safe with stock certificates and cash. Does A take these items? 

1. only the tangible personal property items are there for a lifetime motive (to be used by T while alive)—therefore A will take everything but the stock and cash

2. Hypo: art collector would rotate paintings among the walls of his house. He left contents of house to friend. Court held that expensive artwork counted in contents of the house b/c T enjoyed them during his life (indep. significance)! 

ii. T left “contents of desk drawer” to X. Problem is that T could have put a ton of stuff in the drawer knowing his was going to die and therefore had testamentary intent, which is not an act of indep. significance. To determine, courts look at the contents of the drawer. 

1. Is stock something you’d lave in a drawer? No. you would put it somewhere safe

2. How about a diamond ring? If T had a safe where all other jewelry was, could you prove the diamond was put in drawer for testamentary purpose? Or can you show that T put it in drawer for starge b/c she war it everyday and therefore putting it there was a lifetime purpose? 

a. shows how fact specific this inquiry is! 

iii. T left the “contents of safety deposit box” to Y. 

1. R: contents of safety deposit box will be allowed to be a bequest under acts of indep. significance 

2. Why: there is little likelihood of fraud b/c only T had access to it
Contracts & Wills 
1. Contract to make a will: if a party to a valid will contract dies leaving a will that goes ag. the terms of the K, the will is probated (b/c it’s a valid will) but the K beneficiary can sue for breach; remedy is often damages or constructive trust 
a. ex. T promised to leave A his estate if A takes care of him; T makes a will giving estate to A; A didn’t like this K and decided to leave. Can A get T’s estate? 

i. Yes(what does the will say? “A gets estate” and therefore A will get the estate b/c the will was properly executed 

ii. What is the remedy for T’s estate? Damages for A’s breach (i.e. the costs that T had to spend to bring in another caretaker)

iii. Who sues? Executor of T’s estate 

b. ex. W promises to care for H if H devises his land to her. H instead devises it to A. 

i. Was there consideration for the contract? no, as a spouse, you vow in marriage to care for each other—therefore no consideration 

ii. if not married, there would be consideration and therefore W can get damages for H’s breach 

2. Contract to avoid making a will: CPC §21700
1. a contract to make a will or not to revoke a will can be established only by the following: 
a. provisions of a will or other instrument stating material provisions of the contract
b. an expressed reference in a will to a contract & extrinsic evidence proving the terms of the contract (incorporation by reference!) 
c. a writing signed by the decedent evidencing a K 
d. clear + convincing evidence of an agreement b/t decedent and the claimant, or a promise to the claimant that is enforceable in equity 
i. ex. son was promised family farm by mom and dad if he worked the land. He worked the land until they died. They willed it to someone else. 
1. Equitable remedies: promissory estoppel, reliance, etc. help enforce the K here! 
2. the execution of joint will or mutual wills does not create a presumption of a contract not to revoke a will 
b. Keith v. Lulofs: 
i. Facts: H & W made mirror image wills; this was the 2nd marriage for both; their kids were from 2 different marriages and the wills gave property to the surviving spouse and then to the kids, split equally; H died first. 2 yrs. later, W made new will giving all to her kids only; H’s kids argued that their dad made will on the express agreement that they would get something
ii. Holding: because the agreement not to make a new will was not written, the W could make the new will; H’s kids don’t take
iii. Why: at common law, the agreement not to make a will has to be in writing
iv. How would this come out in CA? 
1. in CA the oral promise that they wouldn’t make a new will could have been proven by clear + convincing evidence 
c. Hypo: H leaves all to W if he survives, if not, to the kids. W does the same. They make an agreement at the bottom of the will not to revoke or interfere w/ any testamentary intent therein made. W dies first. H meets a new woman (gold-digger). 
i. Can H revoke his will? Yes, but by doing so he will be breaching the K and will be liable for breach
1. *H’s children become beneficiaries under the contract—the minute the breach occurs they become creditors and will be first in line when H dies 
ii. Before H revokes: kids are heirs apparent 
iii. After H revokes: kids are 3rd party beneficiaries of breached will 
d. Hypo: H does not revoke, but remarries.
i. New Wife will get all CP; but the assets to which the contract applies are those that exist at the time of the 2nd spouse’s death (here, H’s death)—therefore, all the stuff H got after W dies is still subject to terms of K; H’s post marriage earnings are CP and New W gets ½; if no CP and all H had when he married New W was inheritance, New W does not get anything 
3. True Contract Approach (*CA approach): elevates the K and the 3rd party beneficiaries above the new spouse 
a. Hypo:  H just moves in with the new woman. H buys woman a new Ferrari, new diamonds, etc. Is there a remedy for their children? 
i. Possibilities (not a clear cut answer, just argue under K theories of recovery) they can sue for waste, or bad faith
B.
Capacity to Make a Will
*if an testamentary act was executed w/out testamentary capacity, the act is invalid
1. CPC §6100: to have testamentary capacity,
a. T must be at least 18 years old, AND
b. Of sound mind (low threshold)
i. T must have the ability to know the extent of his estate,
ii. understand the objects of his bounty (i.e. who gets his stuff), 
iii. understand the disposition of that property (the testamentary act), and
iv. the relationship b/t these elements 
c. Hypo: artist could care less about paying bills, when his next check will come, etc. His W takes care of all of that stuff. Can artist make a will? 
i. Yes, it is not whether he knows what his estate is, its whether he has the ability to know what his estate is 
2. Rule: There is a presumption of capacity to make a will—contestants have the BOP to prove the T lacked capacity 

3. Rule: Being eccentric does not make you incapable of making a will for lack of capacity 

4. Rule: Capacity is measured at the time of execution
5. Who has standing to contest a will?

a. anyone who stands to benefit if they are successful 

b. ex. if a distant cousin would take in intestacy if the will was found invalid, they can challenge the will 

6. Capacity to make a will (or revocable trust, or will substitute) req’s less mental ability than to make a contract or complete an irrevocable lifetime gift

7. Capacity to get married is the lowers—ex. H married W. At the time of marriage, H had dementia. H made a will giving all $ to W. H died a day later. Court held the will was invalid for lack of capacity & H died intestate (but b/c marriage was valid, all his CP and part of SP went to W) 
Defects
*even if you have capacity, to the extent it can be shown that you suffered a defect at the time you signed your will, the defect renders your capacity null 
(when you see a will w/ an unnatural disposition (like disinheriting your 40 yr. spouse/ giving to your best friend and not your H and five children), the court is looking more favorably at the disinherited party
1. Insane Delusion 
1. Def: a false perception of reality that T believes against all evidence and facts to the contrary; it undercuts the intent of the T to the point that the will, or the parts infect by the insane delusion, must be invalidated 

a. *key is what T would do if presented w/ facts to the contrary—you do not have to show you tried to show T truth and he refused, just must prove your efforts to do so would have been fruitless 

2. CA Rule: if any factual basis exists to support T’s belief than it cannot be an insane delusion

a. *higher threshold for contestant to overcome

b. Is there an insane delusion?

c. Causation(did delusion cause T to do what he did to will? (But for the insane delusion, would T have done what he did) 
d. If any factual basis exists, then it is not an insane delusion 

3. General Rule: courts will not analyze spiritual/religious events under insane delusion

a. Hypo: Prof sees light behind him on his way home. Pulls over & sees St. Ignatius behind him in back seat. Prof. devotes life to studying Jesuit religion and leaves big amount to Jesuit church. 

i. Modern R: can we prove there is any factual basis behind this? 

1. religious beliefs are inherently not factual therefore courts will avoid spirituality questions 

b. Hypo: How would it come out using the modern rule? Esp. if we kne w that H left his estate to his impoverished siblings and W was independently very wealth; did H’s belief in the affair cause him to give $ to siblings?

c. fam., he was closest w/ drug dealer, his handwriting was neat; NO causation! 

4. Hypo:  Prof. was driving in Ireland and saw Loch ness Monster. He leaves part of his estate to Research  Institute for Nessy Preservation. Insane delusion?
a. CL: avg. reasonable person does not believe in Loch ness monster

b. Modern R: does any factual basis exist? you could argue that there are articles on it, of others seeing it etc.

2. Undue Influence 
1. Def: the influencer is substituting their intent for that of the T—therefore a court can strike down the gift to the influencer or the entire will if whole will is impacted (T’s estate will go to intestacy) 
2. To challenge a will under undue influence, 3 ways: 

a. Drafting Irrebuttable presumption (CPC §21380)

if that doesn’t apply…

b. Presumptive Undue Influence
if you cannot prove that, go for…

c. CL 4 factor test

3. CL 4 Factor Test: *burden on contestant to prove: 
a. Susceptibility: age, phys. health, does T live alone? (subject to direct evid.)

b. Opportunity: focus on influencer’s opportunity to influence  (subject to direct evid.)

c. Motive: monetary & un-monetary  (subject to direct evid.)

d. Causation: did the first 3 elements cause T to leave $ to influencer? (can’t be proven by direct evidence—very difficult for contestant to prove!) 

4. *Presumptive Undue Influence (CA): *if contestant proves all 3 elements, presumption of undue influence triggered! BOP shifted to alleged influencer to show they acted in good faith(if they cannot rebut presumption, they lose bequest! 
a. Confidential relationship b/t T and influencer? (can be anyone in an elevated position of trust w/ T) 
i. ex. roommate, caregiver, doctor, lawyer, etc. 

b. Influencer was active in execution or procurement of the will (opportunity + susceptibility) 

i. i.e. closer you are to the will, more suspect! ex. you drive T to atty. to write the will; you help them find an atty., etc. 

c. Influencer received an undue benefit under the will 

i. Compare what influencer gets in most recent will to an older document (or what they would have gotten in intestacy) 
5. CPC § 21380: (includes Nonprobate transfers, lifetime gifts, etc.) we presume an irrebutable presumption of undue influence/fraud ag. an atty. who makes a will/instrument giving them a gift

a. Exceptions (CPC §21383): 

i. if you are w/in 4 degrees of family or you are a cohabitant of transferor, you can draft a will/instrument giving yourself a gift 

b. CPC §21384: a gift is not subject to §21380 if the instrument is reviewed by an indep. atty. who counsels the transferor, out of the presence of any heir or proposed beneficiary about the nature and conseq. of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative transfer, the indep. reviewer attempts to determine if there has been any fraud or undue influence, and then signs and delivers a certificate to the transferor 

i. Problems: if you are a lawyer doing review, you could be called as a witness, a family member of the transferor might come after you, etc.—Prof. has never seen this actually being used 
6. Examples: 

a. Lipper v. Weslow
i. Facts: W was married 3x; H1 + W had one child, Julian, who died leaving 3 grandkids; H2 + W had 2 kids; H3 + W had no kids; T left $ only to her two children from H2 and left nothing to her grandchildren; one of the kids, Frank, was an atty. who cared for T; Frank drafted the will; in the will there was a paragraph that said T was disinheriting grandkids b/c they never sent her cards, never called, etc.; P argued that Frank, who had a key to the house, intercepted the gifts

ii. Holding: jdmt. for ( (Frank) will is valid 

iii. Why? 

1. Was there an unnatural disposition? yes—an ordinary grandma would leave to her grandkids; Frank is getting more than he would in intestacy 

2. CL Test: 

a. Susceptibility: T was 81 yrs. old, died 22 days after will was made; Frank came over all the time, had a key

b. Opportunity: Fran was her lawyer, was around all the time

c. Motive: un-monetary: perhaps P hated his brother

d. Causation: did the first 3 elements cause T to leave to Frank?

i. strongest evidence that it did not cause disposition: statement in will that explains why she left out grandkids; T also told her friends, etc. that grandchildren never came by and were mean; this was therefore not 22 days, it had been brewing w/out Frank in the pic for a long time

ii. strongest evidence that it did cause disposition: good influencers don’t rush; it may take years to manipulate T; could argue Frank had been planting seed for so long

iii. ^illust. that causation cannot be proved by one piece of evid—must be weighed 

3. Hypo: What result if in CA?
a. Confidential relationship? mother + son., atty. + client, T relied on him

b. Active in procurement? Frank wrote will

c. Undue benefit? Yes(Frank gets more than he otherwise would, therefore in CA, BOP on Frank to prove he did not influence! 

b. Lakatosh: 

i. Facts: P (guardian of T’s estate) asked for constructive trust to be placed on Roger Jacobs and that the will be revoked under undue influence; Roger met T by delivering business card to her home; began performing odd jobs for her; he visited her at least 1x per day; he drove her to appts, etc. and was the only person w/ whom she had substantial contact; Roger recommended his cousin, an atty., to help her out with an unrelated legal matter; T had Roger contact her stock investment advisor and participate in meetings with them; Roger suggested that T execute power of atty. making him her atty. and on the same day she left all of her estate to him; his cousin was the atty. doing this; then, the cousin fled a petition to determine if she was competent enough to pursue the unrelated civil action; Roger began spending all of T’s money, spending it on his gf, etc.; and left her living in filth by not paying her water/sewage bills
ii. CL: 
1. susceptible? yes

2. opportunity? Roger came over all the time

3. motive? money! 

4. causation? hard to prove if T wanted him to take or was just duped

iii. Presumptive CL: 

1. confidential relationship? 

2. active in procurement? yes recommended his cousin to be atty. 

3. undue benefit? yes! 

4. therefore BOP shifts to Roger to prove he didn’t unduly influence 

c. In re Estate of Reid: 
i. Facts: ( (24 yrs. old) had intimate relationship w/ T who was 78 yrs.; ( drove T to a lawyer to try and get adopted (T has no other kids or close family); first lawyer said adoption was not a good idea; then (and T went home and prepared a holographic will giving real estate, etc. to (; then T went to same law office (but diff. lawyer) and has him type up the holograph and adopt (, which the lawyer did; ( is adopted and will leaves him everything; T’s family contested will once she died 
ii. CL 4 factors: 

1. susceptible: T was old, had no close family

2. opportunity: ( was in position to influence

3. motive: money

4. causation

a. court used presumptive test! 

iii. Presumptive undue influence: 

1. confidential relationship? yes! 

2. procurement of will? ( helped prepare holograph; he selected the law firm T went to; court said no indep. counsel b/c atty. basically just wrote what T’s holograph said and a lawyer isn’t going to be super intrusive on someone’s will 

3. undue benefit? yes, ( takes bulf o estate

iv. ( failed to prove he acted in good faith

v. Hypo: what could T have done to enforce the will? 

1. Nothing! the judge thought this was an icky situations and wasn’t going to uphold the will; further, a fiduciary burden existed here and in the state of this case, whenever a fiduciary is involved, there is an elevated BOP to overcome undue influence 

vi. Hypo: how would this case come out in CA

1. Was (a drafter? No

2. Did ( cause the will to be transcribed? yes! directed her holograph so under 21830, presumption of irrebuttable undue influence

3. BUT, §21382, maybe will treat him as a blood relative (b/c he was adopted) or as a cohabitant (b/c he lived w/ T) 

d. How do you ensure that the will succeed and is probated? 

i. 2 ways: 

1. you can write in an express statement explaining the unnatural disposition

a. Cons: you must be 100% sure that everything in that statement is accurate, otherwise potentially liable for testamentary libel 

b. Cons: could potentially open you up to claim for lack of capacity

c. instead: you should write a separate letter, not in the will but given to atty., etc. that states why you are disinheriting the person in the will
2. No contest clause: if anyone challenges will they will be treated as though they predeceased T and contestant’s share, if they fail in the challenge, will pass to their issue (if contestant challenges & fails, the no contest clause applies, not if you challenge and win) 

a. Cons: Baiting—by not giving anything in the will to persons who will likely be the contestants of the will, they have nothing to lose by not challenging it; also influencers often are the ones putting in no contest clauses 

b. CPC § 21310-311: if you have a good faith direct challenge to the validity of a will, court will not enforce the no contest clause ag. you—so long as contestant had probable cause at the time the contestant filed their challenge, the no contest clause will not apply

i. probable cause: facts that a reasonable man would think gives him probable cause

e. Drafting Parties and Undue Influence 
i. CPC §21380: (a) a provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence: 
1. the person who drafted the instrument 

2. (c): the presumption of undue influence created by this section, if by the person who drafted the instrument, is conclusive (cannot be rebutted) 
ii. CPC §21382: § 21380 does not apply to any of the following: 

1. a donative transfer to a person who is related by blood, w/in four degrees of the transferor, or is the transferor’s cohabitant  

iii. Professional Ethics v. Randall: 
1. Facts: Randall was disbarred for drafting a will that left him $4.5 mill; Randall was spending time in a retirement community, was a T&W lawyer and had over 7,000 clients that left him stuff
2. Rule: CPC §21380: presumption of undue influence when a lawyer drafts a gift/transfer/donative transfer to himself—irrebutable presumption of bad acts
3. Holding: found—lawyer unduly influenced (irrebutable presumption) by making gifts to himself

3. Duress= undue influence + physical element

4. Fraud
1. Def: wrongdoer knowingly makes false statement to get T to do something they otherwise would not have done; SOL for fraud begins running at the time the P discovers the fraud 
2. Req.’s: 

a. intentional misrepresentation, AND

b. causation (actually affects the testamentary scheme) 

3. Types of Fraud: 
a. Fraud in execution 

i. ex. T w/ bad eyesight asks ( for will to sign and ( gives a doc. that they know T did not intend to sign 

b. Fraud in the inducement

i. ex. son #1 devoted himself to taking care of dad. son #2 came in and told son #1 to take a vacation. son #2 told dad, while son #1 was away, that son #1 abandoned him and took all of dad’s money; dad demanded to change the will and give everything to son #2

1. Here, Dad intended for the second will to be his will but his intent was infected by son #2’s fraudulent misrepresentations
4. Tortious interference (considered a subset of fraud)

a. valid COA in civil court 

b. you are req’d to seek recourse, but if you cannot, you can sue in civil court for tortious interference in civil court(in civil court you can get compensatory and punitive damages 
c. Schilling v. Herrera: 
i. Facts: T’s brother sued ( in state court for intentional interference w/ an expectancy interest of inheritance; T made her first will naming her brother as her heir and named him as her attorney in fact; three years later, the decedent was diagnosed w/ a disease; P traveled to assist her as much as he could; she was admitted to a rehab. facility; and while there, ( began caring for her; T moved in with the nurse, and T paid her rent and for her servs. as a caregiver; ( convinced T to make her the atty. in fact and to make a new will making ( the only beneficiary; T died at (’s home; after the expiration of creditors period and after ( had petitioned to close the probate, ( notified P for the first time that T had died; probate period had run so P sued in civil court
ii. Rule: to state a COA for tortious interference, P must allege: (1) existence of an expectancy interest (2) intentional interference w/ the expectancy through tortious conduct (3) causation (4) damages

iii. Rule: SOL on fraud begins running at time P discovers fraud 

iv. Holding: jdmt. for P 

C.  Will Construction
   how to read the will

1. Plain Meaning Rule (modern): allows introduction of extrinsic evid. to help w/ latent ambiguities in the will 

1. What is extrinsic evidence? anything outside the will

2. Patent ambiguity: apparent on terms of will itself (therefore you don’t need to let in extrinsic evid. to figure out what will is saying; why would we let in extrinsic evid. when the best evidence of intent of the T is the will itself)(NO extrinsic evid. let in

3. Latent ambiguity: not obvious from the face of the will; we will let in extrinsic evidence to: (1) determine what the ambiguity is (only way court can be notified of the latent ambiguity) (2) how to construe the ambiguity 
i. Types of Latent ambiguities: 

1. Misdescription doctrine: descript. in will does not exactly fit any person or thing
a. ex. Prof’s will says: “I give my house at 1331 Mockingbird Ln. to LLS.” In fact, Prof. doesn’t own house at 1331 Mockingbird Ln. Prof. owns a house at 1313 Mockingbird Ln. 

b. @ CL(court will white out the misdescription

c. ex. Prof’s will would then read: “I give my house at Mockingbird Ln. to LLS.” 

2. Equivocation: description of property or person that first more than one person or piece of property. 
a. ex. I give $10k to my favorite cousin Jennifer. Prof in fact has 2 cousins named Jennifer. 

b. Extrinsic evid. will be allowed in to help figure out which cousin gets it

3. Personal Usage: often happens w/ nicknames in a will
a. Mosley v. Goodman: T left $10k to Mrs. Mosley. Mrs. Mosley was the wife of owner of a cigar store. But, Mrs. Trimble, whom T called Mrs. Mosley, worked there; she also managed the apt. where he lived and did things for him. Court held gift was to Mrs. Timble.
2. Modern (CA) Rule: if a will is susceptible to two or more meanings, extrinsic evidence of the facts and circumstances surrounding the testator at the time the will was executed will be let in to clear up the ambiguities
1. Estate of Duke (CA Sup. Ctr. Case): 
i. Facts: T’s holographic will said: “I want all property to go to my wife. If we die simultaneously, then property goes to X Charity.” There was also a no contest clause and he left $1 to his brother. W died first—T didn’t contemplate what happens if W predeceased—he set forth two circumstances that if they happened, it would determine his disposition but neither occurred. Evidence that T told everyone after W died that he was leaving all his money to charity

ii. Holding: jdmt. for charity

iii. New R: if there is clear and convincing evidence of T’s intent, you an reform an unambiguous will to match intent—ambiguity are not req’d 

iv. Reasoning: contract law allows you to reform K when its clear language of K doesn’t reflect parties’ intent; P argued that T is dead and unlike in K, where parties speak for themselves, we shouldn’t let in extrinsic evid. when best indicator of T’s intent is his will; court rejected—said T’s inability to testify is not sufficient justification to ignore T’s intent when its sufficiently clear 
v. Difference b/t UPC and Duke: UPC allows all unambiguous documents to be reformed; Duke can bring in extrinsic evid. in limited circumstances—i.e. it is unclear whether it can be brought in to clear up mistakes, etc.—fine line

Death of Beneficiary before Death of Testator: How to Save Failed Gifts

Antilapse:
1. Def: we save an otherwise lapsed gift if we can show a presumption of intent; Req’s: 
a. Failed  gift (i.e. a lapse) 
b. Beneficiary was in a relationship w/ T 
c. Beneficiary leaves issue behind
d. ^then we presume T wants gift saved for the benefit of beneficiaries’ family
e. UNLESS there is an express contrary intent in the transferring instrument
2. CPC §21110: Antilapse Rule  applies to any instrument, not just wills (transferee/transferor language)
 (a) if a transferee is dead when the instrument is executed, 

OR fails (void gift), or is treated as failing to survive the transferor (slayer/ex-spouse/disclaimer), 

OR until a future time req’d by the instrument (i.e. provision req’ing survivorship for a certain amt. of time—remember we don’t want T to give to B and have B die two weeks later and all of T’s stuff go to B’s family)
then the issue f the deceased transferee takes in place of the transferee by per capita 
(b) UNLESS the instrument making the transfer says otherwise (expresses a contrary intention or a different disposition—such as req’ing that the transferee survive for a specific amt. of time after T’s death)

(c) “transferee”=the beneficiary to whom the gift lapsed must be kindred (one drop of blood relation; in the table of consanguinity) of transferor, OR kindred of spouse or predeceased, or former spouse of the transferor
3. If a beneficiary is dead at the time the will is made and T just didn’t know—this is a void gift (at CL only lapsed gifts could be saved, not void gifts—CA saves void gifts!) 
a. die before will executed=void gift
b. die before T but after will executed=lapsed gift

4. What happens if one of the Residuary Beneficiary dies (ex. I give the residue of my estate to A and B. A dies before T): 
a. No Residue over Residue Rule: failed portion of residuary gift goes to intestacy
b. CA Rule: if there area residuaries that are still there, they take the lapsed portion 
5. Hypo: Bob leaves Prof. $10k in his will as a thank you for an outstanding teaching job. If Prof. dies before Bob, what will happen to Prof’s gift? How much control should Bob have over his stuff before death—full control! we give the gift back to Bob’s estate. ($10k lapsed but Prof. is not related to Bob—therefore goes back to Bob’s family)
6. Hypo: Mom gives $10k to Joe b/c he’s her fav. son. Joe dies before Mom. What presumption do we attach to the bequest? 
a. Mom probably wanted the gift to go to Joe’s kids, so we presume Mom wants to save the gift for grandkids

7. Hypo: T devises entire estate “1/2 to my son A and ½ to my daughter B, but if A or B or both do not survive me, then I give such predeceasing child’s share to my friend F.” B dies before T, leaving child C. 
a. Lapse? Yes—B’s gift lapsed 
b. Relationship? Yes—B is T’s child 
c. Issue? Yes B left child C 
d. Contrary intent? Yes(express gift over to T’s friend
e. therefore Antilapse will not apply and ½ goes to A and ½ to F

8. Hypo: T devises her estate “to my living brothers and sisters, A, B, C, D, and E, share and share alike.” A, B, and C, all die before T, each living descendants F, G, and H. T. then dies. Who takes? Does “living” and “share and share alike” express a condition of survival? 
a. CA rule: yes, the language expresses a contrary intent under CPC §21110(b)—share and share alike/living are contrary dispositions and Antilapse will not apply 

9. Hypo: T marries the love of his life Bessie. Bessie has 3 kids from a prior marriage. T treaded them as his kids and loved them. T’s will: “I give all my property, real and personal, to my love Bessie and her heirs and assigns forever.” Bessie dies before T. Can kids inherit? 
a. Yes b/c it is an express gift over—but not, spouses are not eligible to be transferees! 
10. Hypo: H comes into marriage w/ 3 kids from prior marriage. W has 3 kids from prior marriage. H’s will says “all to my wife.” W dies, H then dies. Who get’s H’s stuff? 
a. W’s children—his kids get nothing through Antilapse! 
Class Gifts & Antilapse
1. What is a class gift? a gift to a defined group of individuals; a class is identified at death, and if a class is found, members of this class will share and share alike
a. the # of people is defined at death b/c the members of classes will change up until T’s death
b. if a gift fails to one class member, it is saved and redistributed among the remaining members of the class (like a JT), unless Antilapse applies!
2. How to determine if disposition is a class gift? 
a. How are the beneficiaries described? 
i. Specifically/by name—less likely a class gift
ii. generally—more likely class gift
iii. ex. Dawson: Nellie used names of her nephews to whom she was giving her deceased husband’s farm land (“to my nephews Bob and Steve) 
b. How is the gift described?
i. fixed share or percentage? (ex. 1/5 share to each)—less likely a class gift
1. ex. Dawson: gave ½ to Bob and ½ to S
ii. sliding scale or lump sum? (ex. $10k to each)—more likely a class gift
c. Shared characteristic? 
i. if yes, likely a class gift (ex. I give $10k to my bowling team—being on the bowling team is a shared characteristic); 
ii. BUT, if some members of class w/ shared characteristic are included and others are not, undercuts this factor 
1. ex. Dawson: Nellie left to her nephews, common characteristic, but left out other nephews!
d. Overall Testamentary scheme consistent with class gift, or not?
i. ex. Dawson: Nellie wanted farm to go back to H’s family—this was expressly stated in her will; however, court said this was not enough on its own to show it was a class gift and in another part of will she did make a class gift, which illustrates she knew how to do it and wasn’t doing it here
3. CPC §21110: Antilapse may apply w/in a class to save a failed gift to one class member
a. Antilapse w/in a class will apply if the person in the class is related to T (or T’s predeceased spouse, or current spouse), the class person left issue

i. But, it will NOT apply if class person was dead at the time will was executed AND T had knowledge of the gift (i.e. void gift + knowledge)

ii. If T knows you are dead at time they create the class gift, we assume they did not mean to include you in the class gift

b. ex. Prof. gives $10k in his will to “Fall 2015 TW class.” Size of this group will fluctuate until T’s death by students’ deaths, etc. The # of ppl. in class are therefore defined at death. If one of the students predeceases Prof. but his his cousin, and that student leaves issue, we will preserve that student’s portion of the $10k for his issue. 
c. ex. Prof.’s mom’s will: “I leave everything to my sons.” Prof. predeceases leaving issue. Does Antilapse apply? Is this a class gift? What if mom knows, when she made the will, that Prof. died? is Prof. one of her sons? 
i. CA Rule: if transferor (mom) knows of prior death of a class member, it is presumed the predeceased beneficiary was not meant to be included 
1. i.e. the gift will not be saved for Prof.’s issue and will instead be distributed among the class
4. Dawson v. Yucus: 
a. Facts: Nellie married Frank. Frank died leaving Nellie farm land in his will. In her will, she wrote “the farm lands should go back to my late H’s side of the family. I therefore give my interest to my nephew Bob (1/2) and my nephew Steven (1/2).” Nellie had more than these two nephews. 
b. Holding: court held that it was not a class gift

What Happens When Property Changes from Time of Execution to Death?

Remember: 3 types of Bequests (1) specific (2) general (3) residuary 
**gifts are satisfied in the following order: 1. specific 2. general 3. residuary 
(1) Specific Bequest: identifies the specific object that will be given

(2) General Bequest: bequests money or other fungible items (fungible=interchangeable); if the property is not there at the time of T’s death, serves as a direction for the executor to go out and buy the item 

ex. I give 100 shares of Apple stock to Fred.—this is a general gift & if no apple stock, executor must go out and buy some; I leave a Rolex to Bob—general gift and if no watch, executor must go buy one

Compare: I give MY 100 shares of apple stock to Fred—viewed as specific gift
1. Ademption: applies to specific bequests only; if a specific bequest cannot be found at the time of T’s death, the gift fails! 
a. Strict identity approach (majority + CA rule): 

i. if a specific bequest is not there (i.e. you can’t identify it) we presume the gift has been revoked 

ii. we do not allow evidence in to show what may have happened to the property 

1. Ex. “I give my watch to Fred.” T dies and we cannot find watch. If the watch isn’t there, we presume that T did not want it to be there and is revoking the gift

b. Modern intent based approach: 

i. Req’s T’s estate to go out and preplace failed specific gift or give cash equivalent

ii. basically is turning specific gifts into general gifts!

c. How to save gifts that fail under ademption: 

i. Change in the item goes to form rather than substance

1. ex. my 100 shares of Tiger Stock to Fred. You find no Tiger Stock but find that Tiger merged w/ Lion Corp. The gift changed form and therefore the beneficiary will get the whole gift

2. ex. banks change names 

ii. Focus on moment of construction instead of moment of will’s execution
1. ex. I give my 2002 Yukon XL to Fred. At death, there is no Yukon, it was sold and replaced by a BMW. Likely, T was focusing on giving a car, not the one existing 20 yrs. ago when will executed. Therefore Fred gets whatever car T owned at death
iii. Remainder Exception: if any part of specified property remains (for ex. ½ of the farm) then give that to the beneficiary

1. Includes: insurance proceeds/condemnation proceeds 

2. ex. will says Blackacre to Fred. But T gets a great offer ten yrs. after making the will and sells it in installments. T dies before the last few installments are paid. Fred gets the remaining installments
iv. Involuntary Transfer Exception: a T who voluntarily disposes of an asset is considered intentional, but if T lacked capacity and conservator made the decision to give away property at a time when the T could not have changed the will or done anything about it, then the transferee (beneficiary) will get the cash equivalent

1. *we are changing a specific bequest into a general bequest

2. However, if conservatorship terminates and the T survives, they have 1 year to find out what has happened to their property and fix it, otherwise ademption applies (it is assumed the T is validating what happened when they lacked capacity) 

2. Stock Split & Stock Increase: 

a. CPC § 21132: if T makes after death transfer of security and the T then owned shares that meet that description, the additional shares owned by T at death, acquire after execution of the instrument (will), will be given to the beneficiary; Req.’s:

i. T must own some of the stock at the time of execution (i.e. in same company)

ii. add’l shares must be corporate initiated (stock split/dividend) 

1. ex. T goes out and buys more, beneficiary won’t get it

iii. add’l shares can be from merger 

iv. add’l shares of the same company acquired as a result of a plan of reinvestment 
b. Stock split: when company splits amt. of shares outstanding so that it will become cheaper for the public

i. ex. Apple stock was $700/share and they did a 7:1 spit, each share becomes $100 each—you would own 7 shares instead of 1 share; your equity investment stays the same (but more pieces of the pie are made)

c. Stock dividend: corporation issues more of its own stock to shareholders to hoard cash

i. ex. issuing a 10% stock dividend to someone who owns 100 shares means she will now have 110 shares—but everyone is also getting the same stock dividend so there’s been no change in how much equity you own

d. ex. If T does not own any stock in the company, then a general bequest of 100 shares will not be increased at all to beneficiary, even if there are stock splits, etc. 
3. Satisfaction: CPC §21135 when T makes an inter vivos transfer to a beneficiary after executing his will; we do not presume that everything you got during life is satisfaction, we req. proof that: 
a. Will itself shows intent that lifetime gifts are in satisfaction of the at death transfer, OR 

b. Transferor declares in contemporaneous writing that it is a satisfaction, OR

c. The property given during life is the same property that is the subject of a specific gift in the at death transfer to that person, OR 

i. ex. you give Blackacre to Joe in the will. During live you gave him Blackacre=satisfaction

d. Acknowledgement by donee at anytime in writing 

e. *If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift—the lifetime gift will count against the share saved by Antilapse 
i. Compare: will says: “to my son Joe, $100k, if he predeceases then to my grandkids.” T is making an express gift over—therefore Antilapse does not apply and the $100k will go unencumbered to the children. If Joe is given $60k during life, the grandkids will still take $100k. But if the will did not make an express gift over, then the kids would only take $40k. 

f. ex. Dad leaves Joe $100k in will. At Thanksgiving, Dad says “you’re going to get it anyways,” and gives Joe $40k. Do we presume that this is in satisfaction of the $100k given in Dad’s will? No—because the will does not expressly provide for it, transferor (dad) did not make a contemporaneous writing, and Joe has not made a writing acknowledging it 

4. Exoneration of Liens: there is no obligation to give clean title (i.e. lien on property will still exist when given to beneficiary); beneficiary does not have to accept, may disclaim if they don’t want to deal w/ lien/mortgage 

5. Abatement: arises if estate lacks sufficient assets to pay the decedent’s debts as well as all devises, therefore some gifts must be abated or reduced
a. CPC §21402: shares of beneficiaries abate in the following order: 

i. anything that would drop to intestate b/c not mentioned in the will

ii. residuary gifts 

iii. general gifts to persons other than T’s relatives

iv. general gifts to T’s relatives

v. specific gifts to persons other than T’s relatives

vi. specific gifts to the T’s relatives

b. CPC §21400: if the instrument provides for abatement, or if the transferor’s plan, or if the purpose of the transfer would be defeated by abatement, the shares of the beneficiaries will be divided differently

i. Why: this is b/c residuary beneficiaries are usually T’s family members, so if we are depleting the residuary first, the family might be losing and therefore we allow for the shares to be divided differently 
c. Hypo: T executes a will giving $300k to Charity B, $100k to Charity C, and the residue of her estate to her son A. At the time she makes the will, T has $800k in assets. T then becomes ill and undergoes $500k in surgery and T dies with an estate of $300k. 
i. CPC §21400: it is clear here that T was splitting her estate b/t charities and family (son)—she was giving $400k to charity and $400k to son—therefore, if she only has $300k left, she would have given $150k to charities B and C (split among them) and $150k to Son. 

Non-Probate Property
=assets that pass automatically at death and cannot be touched by a will; there is nothing left for the decedent to do!
in each of these situations, risk of fraud is incredible minimized 
Types: 
1. Life insurance contracts & POD transfers

2. Joint Tenancy

3. Possessory Estates & Future Interests

4. Inter vivos Trusts 

1. Life Insurance Contracts

a. Def: beneficiary gets proceeds automatically at insured’s death; purpose of life insurance K is to get proceeds into the hands of the beneficiaries as quickly as possible
b. R: the only way to change the beneficiary of an insurance policy is by complying with the terms of the contract
i. CPC §5600 (revocation by operation of law: i.e. divorce) does not apply to life insurance contracts 

ii. State laws that allow revocation on divorce are preempted 
iii. Wills cannot operate to change the beneficiary of an insurance K 
1. ex. Cook: H made his wife bene of his life insurance K. They divorced and he remarried. H made a will leaving W2 and their son “all my property;” the insurance policy said “owner may change bene of policy only by sending in written notice to this company;” H didn’t do this and W2 tried to show his will had changed her to the bene; court rejected—only way to change bene is by the terms of the insurance K 
c. Modern R: all forms of payable on death contracts are treated as life insurance policies
d. Hypo:  Dad makes 3 POD contracts to his 3 daughters. One of his daughters predeceased and leaves two kids. Does Antilapse apply to failing non-probate gifts? 
i. Yes! Same elements req’d as Antilapse for wills 

2. Joint Tenancy
a. Def: right of survivorship—deceased joint tenant’s portion of land extinguishes the moment of his death; he no longer owns it and it automatically enhances the shares of the surviving joint tenants 
i. Presumption during life: ownership follows contribution

ii. Presumption at death: survivorship 

b. Multi-Party Bank Accts.: 2 kinds: (1) where a co signer gets balance upon death of co-signor but has no access during life (POD disguised as a joint acct.) (2) true JT bank acct. where the survivor alone owns the balance and both JTs get to access and draw on the acct. during life
i. ex. Valera v. Bernachea: 

1. Facts: man had a mistress and created a joint bank acct. with her; he had a heart attack, mistress took out tons of money during this time; man survived and wanted the money back, arguing he had no intent to make a present transfer to her

2. Holding: jdmt. for mistress

3. Why? court applied old rule that presumption of gift if there is a joint bank account and rejected man’s argument b/c the mistress had an ATM card, and this showed immediate access like a JT bank account

4. Modern Rule: if challenge to a joint tenancy happens when everyone is alive, we presume ownership follows contribution (i.e. you put in 10% to joint bank acct, you get this back); but upon death of one JT, we presume right of survivorship 

c. Hypo: can you enforce a jdmt. against a deceased JT? No—the moment they die, their rights are extinguished and creditors cannot reach assets that no longer exist

3. Possessory Estates & Future Interests
a. Ex. O to A for life, remainder to B. 

i. Possessory interest & life estate is given to A, A gets current use and enjoyment, right to proceeds from property, etc. B cannot use or enjoy property. However, the transfer of the interest to B happens when O makes the transfer (i.e. during O’s life), the right to possession passes to B at A’s death—therefore the right to current possession is delayed

b. Ex. O to O for life, remainder to B. 

i. B gets his remainder interest when O makes the deed; when O dies, there is nothing left for O’s estate to do, nothing new is being transferred to B—B’s possessory interest is deferred until after death 
c. Transfer on Death Deed: you reserve right to revoke deed and the transfer of the real property happens on death; to revoke, you must file another deed in the public records office

i. CL: you cannot make a revocable deed

ii. CA adopted (effective Jan. 1, 2016) transfer on death deeds

1. ex. “I transfer to me for life and upon my death to X. I reserve the right to revoke.” This is filed in public records office. 

2. In 2020, CA will review how this new rule worked—it will automatically end unless legislator determines its worth keeping 

4. Inter vivos trusts
a. Def: transfer to one for the benefit of another, made during life that is revocable; inter vivos trust is a nonprobate transfer that pass only things funded into them during life
i. you only avoid probate to the extent you put property into trust during life

b. Req.’s: (1) intent to make a trust (2) funding (from property put in the trust during life) (3) ascertainable beneficiaries (4) writing (if gift is of real property) 

c. Rule: a beneficiary of a revocable trust has no legally enforceable interest while trust is still revocable 

d. Rule: trustee holds legal title of the equitable interests of the beneficiary; but a trustee owes no duty to anyone except settlor  if it is a revocable inter vivos trust! 
e. Rule: Assets you place in an inter vivos revocable trust can be reached by a settlor

f. CL trad’l rule: gifts in trust were presumed to be irrevocable

g. Modern/CA Rule: gifts in trust are presumed to be revocable 

h. How to get rid of a trust: you can revoke a gift in trust in any way you can revoke a will

i. Hypo: Prof. and I make a K where I take $500,000 and invest it for benefit of Prof during life and benefit of his wife and kids at death. Is prof. creating a will substitute? 

i. Yes. The transfer of property is taking place now—the $500k will not be present at the death of Prof.—it automatically transfers at death

ii. Contrast: testamentary trust: made part of the will and transfers at death through the will—trust comes from probate property 

j. Hypo: Does the transfer in hypo above have to be in writing?

i. B/c it is of an indefinite duration, and only includes personal property, it does not have to be in writing

k. Hypo: Prof. give me $500k for benefit of him during life then passes to his wife. Can Prof. change the duties of the trust? Can he change terms of trust and force new duties on me?

i. Trusts require written notice, etc. of intent to change trust(protects trustee

l. Farkas v. Williams: 

i. Facts: Farkas retained right to stock during life as trustee, was the life beneficiary and the settlor of trust; Williams was the remainder-man who got stock at Farkas’s death; trust was revocable

ii. Hypo: how is this different from a will?

1. Williams has a contingent remainder interest (only if Farkas doesn’t revoke, Williams will get it) 

iii. At CL, courts look to see if a present interest has been created in the remainder beneficiary

1. Here, W has a right to sue Farkas for breach of fiduciary duty; but realistically, this is a “peppercorn” (an infinitesimal interest) that gives Williams a present interest(it’s a legal fiction; but it illustrates how far CL courts had to go to distinguish a self settled revocable trust from a will 

m. Moon v. Lesikar: 

i. Facts: 1990 Dad made Fam. Trust, in it he put $10k of Airport Stock that Dad would get all income from during life and at death, Woody’s separate trust would get the airport stock; also 3 other separate trusts were made for daughter, C, his wife, M, and his grandkids; 1991 Dad removed M from being beneficiary; 1997 Dad transferred 10k of Airport stock to a trust for Woody’s kids, the S +S trust and wrote to C explaining why he did so; 1998 Dad signed new trust, Amended Family Trust, that said it modifies, supersedes, etc. any previous modifications of the previous trust; amended trust did not mention the Airport Stock; Dad sold stock to Woody for $2,000 during life for benefit of S+S Trust. C sued saying it was waste by trustee to sell stock for way less than it was worth
ii. Holding: court held that C did not have standing to sue over a revocable trust—the only person who could sue was the settlor who had power to revoke 

n. Patterson: 

i. Facts: Mom made revocable trust which was to be used by her during life and at death it was to be split amongst kids; mom kept right to amend, revoke trust in whole or part by written instrument; in 2006 she amended it which said “I have intentionally not provided for my son Ron since I have already given him stuff during life”; Ron sued by saying amendment was void

ii. Rule: you can revoke a trust in any way you can revoke a will; in the absence of language in the trust instrument saying that this is the only and exclusive way to revoke a trust, you can revoke it in any way you can revoke a will

iii. Holding: jdmt. for (--trust was revoked as to P 

iv. Why: b/c the trust didn’t say that the written instrument was the only method of revocation amendment, any amendment that show settlor’s intent to amend by clear and convincing evidence was sufficient

o. State Street Bank: 

i. Facts: T funded all his prop./estate into his living trust and what was left in probate estate was basically nothing; before he died, he took out a loan from the bank; when he died, he did not have enough in his estate to pay back the loan
ii. Issue: can bank reach the trust considering the estate is insufficient?

iii. Holding: yes, court said an inter vivos revocable trust is so much like a will, they will let creditors reach trust money 

iv. Rule: creditors can reach into inter vivos trust but must (1) seek recovery from probate estate, if that is insufficient, then they must seek remedy from trust

1. *Note: this is a judicially created remedy (not statutory) 
Limits on Freedom of Disposition: Spousal & Child Support
3 Questions: 


1. When did you acquire property?


2. Where did you acquire it?


3. Marital Status?

1. What is the surviving spouse entitled to receive upon the death of their spouse? Share and Support (share=giving one spouse a tangible thing they can will away or control; support=ongoing support during life that terminates at death) 
a. Social Security: a surviving spouse may elect to get: 

i. his own earned SS benefits, OR 

ii. half of the other decedent spouse’s benefits 

b. Private Pension Plans: the spouse of an employee must get survivorship rights if the employee (who was paying into the plan) predeceases their spouse

i. both share and support
c. Homestead Exemption: upon spouse’s death, exempts a specified amount of equity from being used to satisfy by decedent’s collectors, designed to allow surviving spouse to stay in the home

d. Family Allowance: allowance given to decedent’s family by the probate court while decedent’s estate is in probate

i. Problem: the fam. allowance may drain the estate for the other beneficiaries/creditors waiting for probate to close

2. Community Property: any prop. acquired during marriage while domiciled in CA presumed to be CP

a. Exceptions: gifts, inheritance, SP before marriage

b. CA begins with protection of spouse—they automatically get ½ of the community estate (the CP may be very small)
3. Separate Property: property based on title 

a. Protection of spouse comes at death/divorce through elective share

b. Elective Share provides automatic 1/3 of deceased spouse’s entire estate (probate and nonprobate)

i. You can avoid elective share by giving gifts to other people during life (ex. decedent who enters into JT, or gives lavish gifts and depletes the estate during life)—modern trend is to bring back all estate property (like we do with hotch pot) and gift the surviving spouse 1/3 of the value of that property 
4. Migrating Couples—Determining whether to use CP or SP rules: 

a. Property is characterized where the decedent is domiciled at death
b. From SP State to CP State: 
i. Quasi CP rule: treat any property that would have been CP if acquired in CA as CP
1. Quasi CP does not create a property interest in the non-wage earning spouse—they cannot will away their “½” of quasi CP if they predecease the wage-earning spouse
ii. Hypo: H+W live in SP state. H has pension plan, bank acct., etc. in his name only. He liquidates assets, moves to CA and buys condo w/ W. Pension plan money comes in while they live in CA. W dies first. H comes across W’s will which says: “I leave my ½ to my lover Mario.” Does doctrine of quasi-CP apply?

1. No, quasi CP only applies to the non-propertied spouse(does NOT create a devisable interest in the assets (i.e. W cannot will away her ½ of quasi CP) 

iii. Hypo: H saves a lot of $, lives in an SP state, has a pension plan, home is in his name, etc. H & W sell home, turn assets into cash and drive to CA. Once in CA, H + W buy a condo, put $ into a joint bank account and pension plan money comes into the account. H dies. His will says “I leave everything to my bowling team.” What is the nature of the property?

1. When they drive across the CA state line, does that change the character of the SP? No! 

2. B/c the H dies in a CP state, we treat it as CP. What is CP here? arguably only the pension plan benefits acquired into bank acct. and the condo are CP—this is very little amount of CP(therefore we apply quasi CP rule! 

c. From CP State to SP State: 

i. No Double Dipping: elective share will not apply to CP 
ii. Hypo: Prof. + W sell everything, all of their CP, and move to Ohio. Prof. dies and in will leaves everything to the Bowling Team. W wants elective share of Prof.’s ½ (i.e. 1/3 of his ½). Is this fair?

1. Does property change when H + W drive across state lines into Ohio? Yes! They become TinC w/ everything they own (all of their CP changes to TinC)!

2. Uniform Disposition of CP @ Death Act: any property that was CP is not subject to elective share

3. W cannot get 1/3 of H’s ½ TinC share—he can will this away to bowling team

5. No Contest Clause + Spouse (CPC §21311(b)): if contesting property ownership (i.e. arguing that the decedent’s property as not actually his SP), clause will be enforced against contestant only if clause expressly states that property questions will trigger the no contest clause 
a. w/out express language stating this, no contest clause will NOT be triggered ‘
b. Hypo: Mr. K puts “I leave cabin in Montana to the bowling team.” The property is in his name only. Mrs. K believes cabin purchased during marriage & mortgage paid for during marriage w/ CP funds. There is a no contest clause in the will. Is Mrs. K thinking it was CP going to trigger CPC §21311(b)? 

i. No—must expressly state in will that no contest clause triggered if the contestant contests the property ownership 

6. Testamentary Ultimatum: asking a spouse to agree to a testamentary scheme that changes the interest the agreeing spouse would otherwise be entitled to

a. Rule: this is legal so long as unambiguous: if any ambiguity exits in the proposed testamentary scheme, it will be interpreted against the drafter; where it is ambiguous, the drafter only gets to give away their ½ (i.e. forcing survivor into TinC) 
b. Hypo: In re Kuralt: Mr. and Mrs. K have $4mill. condo in Beverly Hills. Mr. K meets Pat Shannon and buys property in Montana. In will, Mr. K says: “I give my W the Bev. Hills Condo if she agrees w/ my gift to Pat of the Montana Property. If she doesn’t, I give my Bev. Hills condo to LLS.” 

i. Is the Montana Property SP or CP? Mr. K lives in CA, so the Montana property is CP and ½ is therefore Mrs. K’s

ii. If Mrs. K refuses, LLS gets ½ of the Bev. Hills condo, forcing a TinC on Mrs. K if she refuses

iii. *here, we are forcing a testamentary deal on Mrs. K

iv. Modern Trend: courts will interpret these types of ultimatums in the will as H giving only his ½ of CP only if the deal is ambiguous (overreaching or too demanding)
7. Rebuttal Presumption of Pretermitted Spouse: if you have a will made, then marry, then die, we presume omission of spouse was accidental and we give omitted spouse their intestate share 
a. What is pretermission: when the will predates the marriage to spouse or the birth of a child

b. CPC §21610: omitted spouse gets all CP, all quasi CP, and their share of SP if spouse died intestate

i. *but, spouse cannot get any more than ½ of the SP (b/c we want to leave something to people that were named in the will you made before married)

c. How to Rebut the Accidental Omission Presumption: 

i. Express language in the testamentary instrument (ex. “I am not providing for my spouse), OR 

ii. Statements by T showing intent not to leave for spouse, OR 

1. ex: H buys life insurance K and tells insurance company that this is to replace lack of gifts to your W in the will

iii. Intent not to leave for spouse is illustrated by the amount being left in an instrument outside the state planning sphere + decedents statements, etc. show intention to omit, OR

1. ex. you leave a $2k IRA account to your spouse but leave them out of the will; court will likely think this is insufficient to override the presumption that leaving them out was accidental and this amount in an instrument was to override that presumption

iv. Spouse agreed w/ pre-nup to waive their right to inherit

d. In re Prestie: H+W married in CA. 2 years later they divorce. H made pour over will while in CA that made son beneficiary of his trust and of the will. H got sick and moved to Las Vegas and bought home there. Ex-W moved to Vegas too but lived in another house. In 2001, H amended trust to include the ex-wife. They got remarried after 2001. H dies. W claimed pretermission b/c she was only amended into the trust in 2001 and wanted to get stuff from the will. Son said she’s provided for in the trust and therefore it was intentional to leave her out. 
i. in CA, court would consider his showing of trust as evidence that T intended to provide for W in an instrument—jdmt. for son (W only gets trust stuff not anything from will) 

e. Hypo: Joe gets married. Writes Will. Dies. Will does not provide for W. Does this situation trigger presumption of accidental omission? 
i. No—accidental omission presumption only applies when will was executed before marriage. Here, we presume H meant to disinherit W from his ½ of the CP 

8. Pretermitting Children: we presume accidental disinheritance of child if the will is created before the child is born, unless: 
a. will/trust expressly states “I am not giving to my child,” OR 

b. if majority of estate is left to the other parent, we presume that parent was intended to care for the child, OR

c. decedent makes statements about intent to disinherit, OR

d. the amount of another gift clearly provides for child and illustrates intent to disinherit

e. Gray v. Gray: 

i. Facts: H was born(married W1(has 2 kids(divorced W1(married W2(writes will(son born to H and W2(divorce W2(H dies. When H died, the will gave everything to W2, but under statute, the divorce revoked the gift to W by law. P (the son) got nothing b/c W2 could not take under the will. Under statute, the son is presumed to be accidently left out if the majority of estate is left to their parent. 

ii. Holding: court applied strict scrutiny—b/c the parent got the majority of the estate under the will, the accidental omission presumption is not applied

iii. How would this come out in CA? it would come out the other way—P would take

f. Estate of Jackson: 

i. Facts: T makes inter vivos trust and pour over will funding estate into trust @ death. Child is then born. T doesn’t change the will. Child said he was pretermitant. Problem is that all of the estate went into trust and pretermitant child can’t touch this (Trust is nonprobate!) 

ii. Common Law: pretermittent spouse/child can only reach probate estate

iii. CA: pretermitant spouse/child can reach probate and nonprobate property 

9. Unknown Children: What happens if you do not know you have a kid?

a. CPC §21620: if you have an erroneous belief that you do not have any kids, presumption that they were accidentally omitted

i. *it does not matter if the child was born before or after you write the will, they will take what they would get in intestacy 

ii. Limits: 

1. child gets to get their intestate share form what is in intestacy

2. if that is not enough to cover the child’s share, we take a little bit from every beneficiary’s share (proportionally) 

b. Example: Hilblaum case (DHL Owner who had a bunch of illegitimate children while vacationing in Philippines)—the kids got $60-90million each 
c. Hypo: can you disinherit an unknown heir?

i. Maybe using a no contest clause: ex. leave a  gift of $100k to any unknown heirs and put in no contest clause—the kid can take $100k or challenge and if they lose get $0

Trusts
Transfer to One for the Benefit of Another
	
	Gift
	Trust

	Parties
	Donor, Donee
	Settlor, Trustee, Bene

(donee is bifurcated into 2 people)

	Req’s
	1. Intent 

2. Delivery

3. Acceptance
	1.Intent 

2. Funding (like delivery, putting prop. into trust)

3. Ascertainable Bene

4. Writing 

	What do you get
	Legal & Equitable interest held by donee
	Legal interest: held by Trustee
Equitable interest: held by Bene

	When gift is given
	Instantaneous—all of gift given at once
	Spreads gift over time (ex. generational trust)

	Ability to Revoke:
	No! Gifts are irrevocable
	Inter vivos Trust:

(1) CL Rule: can only revoke if T reserves right to revoke

(2) CA: assumption that gifts in trust are revocable unless made irrevocable by trust

	
	Will
	Trust

	Consists of:
	Who + What
	Who + What + When

	Ability to Revoke:
	Can Revoke
	If inter vivos trust:

(1) CL Rule: can only revoke if T reserves intent to revoke

(2) CA Rule: assumption that gifts in trust are revocable unless made irrevocable by trust

	Avoids
	Primary way to avoid intestacy
	Primary way to avoid probate

	Flexibility 
	Inflexible
	Flexible


A. Trust Creation

Types of Trusts:
1. Inter Vivos: created during life; bifurcation b/t legal and equitable title 

1. Creation: can be created orally by declaration

a. Does not req writing unless real property (SOF, not req. of trust itself)
b. only property that avoids probate is the property that is funded into the trust during life (but see pour over wills) 

2. Revocability:

a. CL: presumption that it is irrevocable unless expressed otherwise

b. CA: presumption that inter vivos trust is revocable unless expressly made irrevocable 

3. Pour Over Wills: 

a. What is it: provision in the will that calls the residue of the settlor’s probate estate to be put in their inter vivos trust

i. ex. “I hereby give my residue to the trustee of my trust created on 01/01/1960”

b. Why it is needed: practically speaking, it is difficult to get everything into your inter vivos trust during life—your property goes in and out of your trust through life; this way, your residue is captured into the trust 
c. Why do you want it? 

i. Testamentary trust: subject to probate court supervision until the trust ends (b/c it is part of the will—part of probate process); this means that the court may req. their approval before big distributions, must provide them with accounting, etc. 

ii. Inter vivos trust + pour over provision: not subject to court supervision 

d. How to validate a pour over will: 
i. UTATA: a devise may be made by a will to the trustee of a trust established by the T if: 
1. the trust is identified in a written instrument (other than a will—otherwise it would just be a testamentary trust),

2. executed (signed + dated) before, or concurrently with the will, 

3. ^if above met, the inter vivos trust will be treated as such, even if the trust is amended after created or revocable 

4. Note: the trust can be unfunded when created! it can be funded entirely from your probate estate
*if you cannot validate your pour over provision through UTATA, validate it using the will expanding doctrines that follow
ii. Incorporation by reference: req’s (1) will references something outside the will itself (2) that document is signed and dated by the T (and in existence) (3) the will sufficiently identifies that which it means to incorporate 
1. We are allowing the trust document to control the disposition/help us understand the terms of the will 

2. Subsequent amendments to the trust are not okay(amendments were not in existence at the time the will w/ pour over provision was created

3. *If you rely on incorporation by reference, the trust is testamentary and will be subject to ongoing court supervision

4. Ex. Prof. makes document and puts it on book shelf. Prof. makes will, remembers the piece of paper and 3 days later, goes and signs and dates it. 

a. Valid under UTATA? No—not executed before/concurrently w/ will

b. Valid under Incorp.? Yes! 

c. Valid under Acts? No—not funded

iii. Acts of Indep. Significance: will references an act that happens outside of the will and changes the distribution—this is okay so long as the act has a non-testamentary purpose; an inter vivos trust, itself, is an act of independent significance so long as it is funded during life

1. funding had to occur during lifetime for acts of indep. significant to validate a will

2. Subsequent amendments (after will is created) of trusts are okay 

3. *if you rely on acts of indep. significance, the trust is testamentary and subject to ongoing court supervision

4. Ex. Prof. makes a trust document, doesn’t sign or date it, staples $20 on the back, and puts it on bookshelf. One week later Prof. makes will w/ a pour over provision. Prof. never goes back to sign or date the trust document. 

a. Valid under UTATA? No—not executed

b. Valid under Incorp. by Ref.? No—never signed/dated

c. Valid under Acts of Indep. Sig? Yes! 

iv. Hypo: Prof. is at his attorney’s office and signs his will, but his trust document is jammed in the printer and won’t print. Trust is signed one day later, but is unfunded. Prof. dies. Can we validate this will?

1. Valid under UTATA? No—not executed before or concurrently

2. Valid under Incorp.? No—not doc. didn’t exist when will signed

3. Valid under Acts? No—unfunded 

2. Testamentary trust: comes into effect at death and is within the will itself

1. Creation: within the will itself and comes into effect once the estate has gone through probate; ex. “My residue shall be placed into trust” 

“Trusts” that are not really trusts: 

1. Constructive trust: equitable remedy used by court which forces one party to transfer assets to another to prevent unjust enrichment 
2. Precatory trust: gift with a wish—i.e. not a trust 

a. ex. Here is $20, I’d really like you to use it to buy Lucy dinner.

b. No magic words, no duties attach—only moral duties attach

c. Hypo: Prof says “I intend to buy you dinner with this $20 next Monday.”

i. this is not a precatory trust—this is just a promise to make a gift

3. Honorary trust: (technically not a trust) an honorary trust is a trust failing for lack of ascertainable beneficiary

a. How to deal with it: if you can prove trust is honorable and not for bad, or illegal, motive, then the person named as “trustee” accepts appointment, the trust will be upheld

i. But, if person named as trustee dies, court will not appoint a new trustee—only the named trustee can serve as trustee

b. Common Types of Honorary Trusts: 

i. Grave maintenance (care for cleaning of grave, putting flowers on it, etc.)

ii. Perpetual saying of masses in church for someone’s birth/death/etc.—this will be an honorary trust if religious organization is willing to do this 

iii. Not an honorary trust: naming “friends” as beneficiaries—this is b/c T could have named, specifically his friends who are therefore technically ascertainable

c. Contrast to CPC §15212: allows for trust to a pet for life of pet—this is a true trust, not honorary or precatory if the requirements are satisfied. Will allow extrinsic evidence to determine the settlor’s intent. Req’s:

i. a trust for care of an animal: the principal or income cannot be used by the trustee for anything other than the benefit of the animal; upon termination of the trust, the Tee shall distribute the unexpended trust money in the following order (1) as directed by the trust instrument (2) if trust was created in a non-residuary clause in the settlors will or in a codicil, under the residuary clause of the will (3) to the intestate heirs…
d. ex. T’s will says “I give my dog to Florence. I give bank $1k to give 75 cents a day for the care of the dog.” Cannot have a dog as beneficiary b/c beneficiaries must have standing to enforce the trust. 

4. Resulting trust: when purpose of trust is fulfilled, leftovers revert back to settlor or his estate

a. Compare constructive trust(moves property forward (pushes through the bad actor and gives to the intended person) vs. resulting trust(moves property back

Other 
1. Self Settling Trust: when settlor makes himself trustee for life with remainder to beneficiary

a. Rule: req. objective evidence that shows separation of your assets from those in the estate (ex. by separate bank accts. made)

i. ex. Prof. moves money from one pocket to another and says hes using this money for himself as trustee for life, then to his wife

b. ex. you make a trust that gives to yourself for life, to W for life, to your child for life, then to Grandkids once they are 50 years. 

2. Special Needs Trust: parents can give to kid w/ special needs but cannot be used for any benefit for which kids get gov’t benefit; can only be used to enhance life, such as getting a new TV or buying a care, NOT rent, etc. b/c that is given by gov’t benefits 

a. ex. you don’t authorize distribution for dental care, but you do authorize a couple of vacations for bene

3. Charitable Trusts: FILL 

Characteristics of a Trust
Bifurcation at 3 levels: 

(1) legal and equitable interests split b/t trustee and beneficiary
(2) beneficiary gets either possessory interest, or future interest

(3) if possessory interest, they either get principal paid to them or income 

Trust Creation: Req’s
1. Intent

2. Funding

3. Ascertainable Beneficiaries

4. Writing (SOF inter vivos or testamentary trust) 

1. Intent
1. Def: intent of settlor to make a trust

2. To prove intent: 

a. magic words: “trust/trustee” etc. in trust instrument

b. if no magic words, look for transfer to one for the benefit of another 

3. Ex. Jimenez v. Lee: 

a. Facts: grandma put a bond in granddaughter’s name to be used for the benefit of her education; dad took out this money and put it in an acct. w/ which he bought stock and argued he was acting as a custodian and used the money for her expenses (took her to a ballet show, etc.) 

b. Rule: it is sufficient that the transfer of property is made w/ the intent to create a trust

c. Holding: even though not written, the grandma intended the bond to be used for educational purposes of daughter and thus was a trust—a direction to use funds for a certain reason for the benefit of granddaughter 

4. Ex. Hebrew Univ. v. Nye: 

a. Facts: H + W wanted to give book collection to Israel to start a library; H died and W was hosted by Hebrew Univ. at luncheon to advertise they were starting a library for her; W started packing but then died before delivery; Univ. argued that W intended to create a trust for benefit of University; W was settlor transferred to herself the books, as trustee, to hold for benefit of Univ.

b. Problem: there was no discernable event showing intent to create a trust (like giving to a third party trustee—i.e. funding) 

c. Rule: courts req. objective evid. that show separation of assets for self settled trust

d. App: court said this was insufficient and that the trust could not save this inter vivos gift 

e. On appeal: court said that at lunch, when W gave the Univ. a list of the library books, this was a symbolic delivery 

i. Remember: symbolic delivery(deed, paper, etc. that symbolizes ownership of property vs. constructive delivery(giving access to that which holds a gift (i.e. a key, code, etc.) 

5. ex. Upthank: T made letter that said “I’ll send $200 in case at beginning of each month and I bind my estate to make these payments for the next five years.” T died. P tried to have this probated as a holographic will—but court said that T did not intend this paper to be his will (Note: courts are not persuaded by the word “estate” being used only as evid. of intent that its will); P then argued that settlor was trustee and P was beneficiary of his self settled trust and that T was binding his entire estate for 5 years; court rejected this: the $200/mo. was only 10% of his estate, there was no segregation of his 10% and under Ps argument he would have set aside the entire estate for 5 yrs.—once the $200 was satisfied it would have gone back to his estate, and that this meant all other bene. would have to wait 5 yrs. to get their intestate shares—this did not make sense; court held it was a failed gift

2. Funding: 
1. Def.: must put property into trust (drop of water in a bucket); rights and duties of trustee and beneficiary attach the second property is put into trust—although the settlor is not giving to bene directly, the gift to the bene is immediately effective once placed in trust

a. Compare gift delivery: like “wrench of delivery” you must actually put property into your trust 

2. What constitutes property: almost anything (contract rights, IP rights, money, etc.) but not: 

a. expectancy interests 

b. future profits 

c. ex. Taxpayer who declared to family that profits of next years trust proceeds would be for his family’s benefit. He treated the tax return of these proceeds as part of trust in order to split tax on income among his family members, who were in a lower tax bracket. Court said this was not valid trust b/c future profits were the only property of the trust and future profits, unearned, cannot be part of a trust 

3. Note: revocable inter vivos trusts do not req. immediate funding if it is to be funded by a pour over will 
4. How to Fund: 

a. make list of accts. you will put in trust, create deeds, etc. 

b. Rule: if clear and convincing evidence of intent to fund, this is sufficient 

c. ex. L drafting  trust document gets client to put $29 stapled to trust doc—this makes sure the trust is always funded; we want to put something in the bucket that we know will not leave 

5. Without funding, nothing happens(when a drop goes into the bucket, the rights of the bene & duties of tee immediately spring up 

3. Ascertainable Beneficiaries
1. Beneficiaries do not need to be ascertained when trust is created, just have to be ascertainable; but if at time the trust becomes effective, the bene are too indefinite, then trust will fail for lack of ascertainable beneficiaries 
a. ex. O, who has no kids, makes trust for benefit of her kids. This is a valid trust
2. Ex. Clark v. Campbell: decedent left all his knick-knacks, books, etc. int trust to trustees to give to “such of my friends that they shall select.” Court held that “friends” unlike “relations” has no limitation—this is too ambiguous and there is no way to figure out who this is; trust fails and drops to residue 

a. Compare bowling team members, or cousins—this can be defined; friends are indefinite

4. Writing
1. What kind of trust are we talking about?

a. Inter vivos trust: can be written or oral declaration

i. Rule: if clear and convincing evidence of intent and funding, an oral declaration of a trust of personal property is sufficient to create a trust 

1. *Note: not all courts req. clear and convincing evidence, but must have sufficient evidence to show intent and funding 

2. ex. of how to show evid. of intent and funding: segregation of assets

b. Testamentary: must be in writing (Wills Act compliant) 

2. What kind of property?
a. Real property: req’s writing (even if inter vivos) 

b. Personal property: (if inter vivos, no writing is req’d)

3. Ex. In re Fornier: 
a. Facts: decedent asked neighbors to hold $400k for him for one of his sister’s and not the other; 

b. App. of req.: 

i. intent (indicated by oral declaration) 

ii. funding (money) 

iii. ascertainable bene (sister) 

iv. writing(No but not req’d b/c personal property w/ no SOF requirement (indefinite amount of time does not come into SOF one year performance req.) 

1. court said that the fact that the neighbors testified to what decedent told them was sufficient to show oral trust created
Semi Secret and Secret Trusts
1. Semi Secret Trust: 

a. CL Rule: where there is an obvious problem in the face of the trust instrument, then no extrinsic evidence will be let in to fix it

b. Compare to patent ambiguity in wills* 

c. Remedy: resulting trust (back to settlor’s estate) 

d. ex. T died and left residue of her estate to “Rev. Wells to distribute in accordance w/ wishes she expressed to him or will express.”(testamentary trust) This was secret b/t T and Rev. It is clear that T only wants Rev. to get the funds if he gives it away how she wants, but we have no clue who the beneficiaries are from terms of the trust instrument. 
i. This is a semi secret trust—we know the problem from face of the instrument (no beneficiaries) and therefore trust fails 

2. Secret Trust: 

a. CL Rule: the secret is not obvious from the terms of the trust

b. Compare to latent ambiguity in wills* 

c. Remedy: constructive trust 

d. ex. (same facts as above) if bequest said: “I leave residue to Rev. Wells.” At probate, someone stands up and says she continuously heard T tell Rev. that she wanted money to go to Charity X. Rev. admits this to be true. This is a completely secret tryst b/c we did not know of the secret. Remedy here would be to force Rev. to put money into hands of someone who will give it to charity to prevent unjust enrichment 

3. Modern Rule: both treated the same(if clear and convincing evidence of T’s intent, we will allow evidence in and impose constructive trust to give it to the intended beneficiary 
B. Trust Administration
4 Primary Duties of Trustee
all other duties stem from four primary duties
1. Duty of Loyalty
a. Def.: req’s Tee to at all times act in best interest of beneficiaries; 

b. Rebuttable presumption: Tee must avoid anything that appears to have self interest or unreasonable advantage to friends and associates they deal with(creates an automatic (but rebuttable) presumption of breaching duty of loyalty 
c. Purchasing from Trust Per Se Rule: Tee can never purchase from trust property—it is a per say violation (automatic breach of duty) 

i. ex. will said Tee was to be sold and divided equally among her children; part of prop. was sold to one of trustee’s wives for $3,900. W then sold it for $5,500. Bene sued saying that trustees wife cannot purchase property; jdmt. for bene—it is a per se violation for trustee to purchase form himself at his own sale (and same applies to his wife) 

d. *Note: revocable inter vivos trust trustee does not owe duties to bene until the death of the settlor—the settlor controls the trust for as long as trust is revocable 

e. Includes: duty to inquire about the situation of the beneficiaries; Tee must show they tried to inquire by reasonable attempts, even if reaching bene was difficult or the bene is hostile 

2. Duty of Impartiality 

a. Def.: must treat all beneficiaries fairly (not equally, but fair) 

b. Trad’l CL Rule: preserve and protect remainder interest; do not take a risk for the income possessory bene, even if it will increase trust for that bene

c. Modern R: Tee must look out for both the present and future beneficiaries; elevated rights of the possessory bene, but decreased rights of remainder bene

d. Hypo: Settlor to Trustee for benefit of A for life, remainder to B. Tee invests money of trust into conservative bond that makes 1.5% interest per year. A wants more than 1.5% interest, he wants 7 or 8% interest from a riskier investment. But, if Tee makes a riskier investment, he may lose trust money at detriment to B. Under Trad’l CL, the safe investment is req’d. 

3. Duty of Care/Prudence
a. Def.: req’s Tee to use care w/ trust, such as segregating trust money from Tee’s personal funds, putting assets to good use, making assets productive (i.e. cannot let them sit idle)

b. Trad’l CL Rule: this is a non-delegable duty (i.e. tee could not pass this to an investment banker) 

i. problem: Tees may have no preparation or skill to undertake this duty 

c. Modern R: it is a breach of duty of care to not seek/delegate to professional 

i. Prudent Investor Rule: Tee must diversify assets(courts look to overall series of investments (complete portfolio review); courts favor riskier investments so long as these are offset by conservative investments as well 

d. Distribution Function: 

i. Def: involves making disbursements of income or principal to the bene in accordance w/ terms of trust

ii. Types: 

1. Mandatory: tee must make specified sitributions to an identified bene

a. ex. O transfers to X to distribute all income quarterly to A(mandatory trust

2. Discretionary: the tee has discretion over when, to whom, or in what amt. to make a distribution

a. Req.: tee must act reasonably and in good faith
i. reasonably: objective(would reasonable trustee have made the same choice?

1. “sole and uncontrolled discretion” waives reasonable inquiry but you cannot waive good faith duty 

ii. good faith: subjective(what was Tee’s state of mind when making choice

b. Ascertainable stds.: terms that help limit discretionary distributions(terms that are infused with meaning, such as comfort & maintenance, support, etc. mean that the settlor wants bene to enjoy std. of living they enjoyed at time of settlor’s death 

4. Duty to Account
a. Def.: Tee has duty to account to beneficiary and inform them of their actions; beneficiary can express disagreement w/ Tee’s choice; but until bene receives notice of a Tee’s action, the SOL to challenge Tee’s use of funds does not start running until notice is given 

b. ex. CA req’s notice given to bene for any major action (like change in trustee, etc.)
5. Exculpatory Clause: 

a. What is it: clause in trust instrument that absolves Tee of liability for any unintentional acts (only liable for intentional choices/willful negligence, not negligence) 

b. Rule: if drafter of the exculpatory clause is the trustee, court presumes bad acts and Tee must prove settlor was aware of the clause (i.e. by initialing by it on the trust instrument, etc.) 

c. purpose of these is to make a Tee more willing to take the job 
6. Marsman v. Nasca: 

a. Facts: T and H2 owned property as tenants by entirety (TinC w/ right of survivorship); Tee was atty. Mr. Farr, a TW expert; Trust said: 

i. (1) income shall be given to H2 quarterly for life (mandatory)
ii.  (2) 1/3 of residue estate for H2 

iii. (3) if after considering other sources for support, tee shall, if they deem necessary, in their sole and uncontrolled discretion, pay to H2 principal that they deem necessary for his comfortable support and maintenance (discretionary); 
iv. remainder was given to T’s daughter Sally 

b. Facts continued…: H2 retired; he owns the house he and T bought together but couldn’t afford it, takes a mortgage out on the house; e gets remarried to new wife, M; H2 goes to Farr’s office and tells him he is struggling w/ money and needs principal distribution; Farr req’d H2 to explain in writing why he needed the money—this discouraged H2 from ever asking for money again; instead H2 went to Sally and asked her to help w/ mortgage, which she did in exchange for getting the house at H2’s death; Sally died, survived by her husband; H2 died survived by M; Sally’s husband sued M to kick her out of the house; M argued that Farr had breach his duty as trustee and this breached caused him harm (by not exercising discretionary distributions, forced H2 to sell the house) 
c. Holding: jdmt. for M—Tee breached duty of care by failing to inquire; but M does not get house back (she gets what H2 would have gotten if Farr exercised his duties during H2’s life) 

d. Duty of inquiry is a fundamental subset of duty of care(failing to inquire is a fundamental breach 

C. Trust Alienation 
Remember: Beneficiaries interest=can be for income/principle, mandatory/discretionary distributions

General Rule: if property is transferable, it can be reached by creditors 

1. If distribution is mandatory: creditors can attach to the distribution right

a. the rights of the creditors are no greater than the bene’s interest (i.e. if bene has to wait for the distribution that comes ¼’ly, so too does the creditor)
b. Note: bene can only force a mandatory distribution if tee breached their duty (this is why creditor must wait for the distributions to occur in order to get paid)
2. If distribution is discretionary: cannot be reached by creditors; this is b/c the bene cannot force a discretionary distribution b/c they do not own the assets (they do not own the “trust bucket” b/c they share control of it w/ the tee) 

3. ex. Shelley Case: H didn’t pay child support/alimony; H was beneficiary of his dad’s trust; ex-W and kids wanted to get $ from the trust; H’s interest was mandatory income distributions and discretionary principal distributions; terms of the trust, however, said that if there was an emergency need, principal would be distributed to the bene; as the bene’s issues, the children, could force the Tee to make the discretionary distribution by showing he breached by not doing so; the ex-wives could only attach their alimony interest to the mandatory distributions 

1.  Discretionary Trusts
1. Def: trustee is given discretion over when, to whom, and in what amount to make distributions

2. Gen. Rule: cannot be reached by creditors, unless the creditor is the child of the bene, or the bene has failed to pay child support/alimony
3. Types: 
a. Support Trust: 

i. Def: designed to provide a predetermined level of support for bene; provides limits to tee’s discretion; 

ii. Creditor’s rights: a creditor can’t reach bene’s interest unless they are child of bene, spouse or ex-spouse

iii. *These are considered spend=thrift trust in themselves, even if no express spendthrift terms 

1. only creditors not subject to spendthrift terms=providers of necessities (i.e. doctors, grocers, etc.) 

b. Protective Trust:  
i. Def: regular trust but the tee, sensing trouble (upcoming divorce/lawsuit ag. bene) req.’d to turn any mandatory distributions into discretionary distributions (once discretionary, creditors can’t reach it)

ii. *more often seen in asset protection planning—allows tee to convert distribution nature of assets at their discretion (i.e. when they sense a problem arising) 

2.  Spendthrift Trusts
1. Def: provision in trust instrument that prohibits bene from alienating trust interest; a tee is to ignore any claim by anyone other than the beneficiary 

a. unlike a creditor of a discretionary trust, a creditor of a spendthrift trust cannot attach to the beneficiaries’ mandatory distributions—a creditor cannot get an order that would attach to bene’s interest
b. Self-settling trust: if settlor is also a bene, trust will not be subject to same spendthrift rules as ordinary trust (where bene are 3rd parties)

2. Exceptions (not barred by spendthrift provision): 

a. ex-spouses entitled to alimony

b. children entitled to child support

c. gov’t taxes/benefits owed

d. providers of necessity
3. How to create: modern trend presumes spendthrift provision, even in absence of express provision
4. ex. Scheffel v. Kruger: 
a. Facts: P brought civil suit for damages ag. ( who was in jail for sexually assaulting and videotaping her minor child; ( was bene of a mandatory income and discretionary principle trust that had a spendthrift provision; tee did not exercise discretion b/c it was unnecessary b/c tee was in jail; the state had a spendthrift statute w/ only two exceptions (1. fraud in self settled trust couldn’t escape creditors and 2. special needs trust); P argued that public policy illustrates there should be more exceptions and the fact that the legis. put two in there already shows that these were just examples and there is a willingness to create more
b. Holding: jdmt. for(
c. Reasoning: applied strict compliance w/ statute and spendthrift clause was upheld; P stand in no greater position than ( does to get the distributions

3.  Inter vivos Revocable Trusts
1. Def: trust created during life, revocable by settlor until death
2. Creditor’s Rights: creditor can dip into trust if it is a self-settled trust (settlor is also beneficiary) 

a. Reasoning: an inter vivos revocable trust is so much like a will, that the courts are willing to treat it more like a will (like a will, it can be revoked until death) 

3. Rule: only if probate estate is insufficient, can creditors seek recovery from the trust 
4. ex. State Street Bank Case: court allowed the bank to reach trust after decedent died b/c they would have been able to do so during life (could dip into trust if decedent was alive b/c it was a revocable trust and decedent got rights to enjoy the trust during his lifetime) 
D.  Trust Modification & Termination
How to Kill a Trust: 
1. Use up all the assets: defunding kills trust 

2. Purpose has been fulfilled 

a. Hypo: Prof. makes trust to W as trustee for education of each child. W does this and all kids are educated. Prof. is still alive. Purpose of trust has been fulfilled. What happens to leftover money in the trust? Resulting trust (goes back to Prof.)

*Can a trust be terminated or modified before these events? 

General R: Courts are more willing to modify a trust than to terminate (termination is more harmful to settlor) 

Modification

*focus here is on irrevocable trusts—revocable trusts can be amended at any time!
1. Modern View Equitable Deviation Rule: looks to further the purpose of the trust; the settlor does not matter anymore—beneficiary really owns the trust and that is who we should be focusing on when trying to determine the purpose of the trust
a. ex. In re Riddell: 

i. Facts: same as Sturchell—granddaughter suffered mental disability and would get outright distribution at a certain age

ii. Holding: modification of trust to special needs trust permitted

iii. Reasoning: court reasoned that the intent of the settlors was to provide for their grandkid’s general support, not solely for unanticipated medical bills (which the outright distribution would go to b/c they would have to pay for her gov’t benefits which cover the med. expenses); the proper focus is on the settlors’ intent, the changed circumstances, and what is equitable for these beneficiaries 

2. Trad’l View: a court will permit a trustee to deviate from the terms of a trust if compliance would defeat or substantially impair the purpose of the trust in light of changed circumstances not anticipated by the settlor; focus on settlor’s intent only* (majority rule)
a. ex. In re Trust of Sturchell:

i. Facts: grandpa makes trust for benefit of his kids, then his grandkids who get an outright distribution at 30 years old.; the grandkids had not been born yet when trust was made; grandpa dies; problem is that one of the grandkids has special needs and req’s around the clock care; her dad (the grandpa’s kid) worries that if his son gets the distribution, he will lose benefits; therefore they want to modify

ii. Req’s: (1) unforeseen change in circum.(grandpa didn’t foresee grandkid would be special needs (2) that circum. materially frustrates settlors intent for trust (wanted it to be for benefit of his grandkids) 

iii. Holding: cannot modify trust

iv. Reasoning: court used trad’l rule that the intent of the settlor controls—does not matter what is better for the beneficiary
Req’s to Modify: 

1. Revocable trust? 

a. If no, go to (b) 

2. Has there been an unforeseen change in circumstance? 
a. Inflation: (ex. a $100/mo. mandatory distribution to B for life—this was a lot in 1920 when trust was made, but not today; we allow modification to fit inflation amount)

b. Taxes: change in tax law are unforeseen circum. that allow for modification 

c. CA approach: you can require a partition of your trust share if you do  not like the way it is being distributed 
3. That materially frustrates/substantially impairs the settlor’s intent for trust

4. All bene consent to modification 
a. Problem: difficult to obtain consent: for example, if a bene is unborn kid, you have to go to court to get a guardian to grant consent to modify the trust on behalf of the unborn bene; guardians have a duty to act in the best interest of their beneficiary—problem is that it will never be in their bene’s interest to stop an outright distribution

b. To solve: 

i. Look for other benefits to beneficiaries

1. ex. W makes trust to H for income for life and principal remainder to their kids. W says she doesn’t want H to get principal b/c he has enough of his own money. W dies. H becomes terminally ill and needs expensive surgery but spent all his money already. Is it in the kid’s best interest to have a live parent or a total principal distribution? 

a. Guardian will look for noneconomic justifications to allow H to get the money 

ii. Virtual representation by other beneficiaries

1. if there are identically situated beneficiaries, court will let the majority of the bene’s decision to virtually represent the different bene’s decision/consent 

2. ex. Prof. has 4 kids, 3 adult and 1 minor. If all 3 adult kids consent to the modification, court will allow their decision to be representative of kid bene’s consent 

Termination
*remember: only applies to irrevocable trusts!
1. What happens when a trust terminates? 
a. Resulting trust(back to the settlor/settlor’s estate/settlor’s intestate
2. To terminate, req’s: 
a. consent of all beneficiaries (i.e. the un-borns, underage bene, etc.), AND

b. all material purposes of the trust have been satisfied (not all purposes but all substantial/material purposes) 
i. if there is a reason the trust should continue, then it should continue
ii. problem only arises when the trustee does not consent to terminate (are they acting on their own self interest, or in order to protect intent of the settlor)
3. Material Purposes that are Per-Se Unfulfilled (bene cannot argue that these have been fulfilled): 
a. Spendthrift Provisions: allowing termination of a trust that has a spendthrift provision defeats the purpose of the spendthrift provision (which is to protect ag. outright distributions to irresponsible beneficiaries)
b. Support Trust: has the magic language/formula stating that it is for the support of the beneficiary—cannot be terminated early 
c. Discretionary Trust: by definition, S has decided trustee has discretion and an early termination would defeat S’s grant of discretion
d. Age Specific Distributions: cannot be terminated early (i.e. trust that says X gets all trust money at 35 yrs. cannot be terminated early) 
e. Hypo: Settlor is alive. After years of the trust operating, benes all consent to terminate the trust. The trustee also agrees that its in the best interest to terminate the trust. Can the settlor come in and complain about its termination?
f. No! If Tee and benes agree it’s a good idea, it can be terminated
4. Hypo: S is alive. Benes all agree to terminate but trustee says no. Settlor comes in and says he does not want them to terminate the trust. Can it be terminated?
a. Tee will argue that by terminating the trust, he would be going against the settlor’s intent (which is supported by S’s testimony)—great deference will be given to the Tee’s decision here

5. Hypo: S is dead. Benes all agree to terminate the trust but trustee says no. 
a. CL: presumption that Tee is acting to preserve the trusts’ intent
i. to rebut (will only allow termination if) benes must show: 

1. consent of all benes    &   2.  all material purposes of the trust have been satisfied 

6. In re Estate of Brown:

a. Facts: S made trust for his nephew’s children for their education, and once that purpose was served, nephew and his wife get income from the trust for the support and maintenance of life so they may continue to live in the same manner to which they are accustomed and after they die the rest of the money goes back to their children in an outright distribution; P argued that the purpose of the trust was to educate the children and this had been accomplished; Tee argued that the trust can’t be terminated b/c it was a support trust
b. Holding: the trust as had has 2 purposes: to education the children and then assure life long income for the beneficiaries

c. Why: although not a support trust (b/c the trustee, didn’t have the words/formula of a support trust) there was still a purpose that remained (to distribute the lifetime income) 

d. **Note: life time income distributions are usually allowed to be terminated—not a material purpose! This case would come out differently in almost every other state

Trustee Removal
1. At CL: strong presumption of allowing trustee to remain as trustee unless there was clear evidence of a breach of a significant duty (not just disagreement w/ a bene) 
2. Modern View: facilitates removal of trustee

a. trust instruments today usually have a procedure outlined for a bene to replace a trustee who is, for example, unreachable, doesn’t distribute on time, etc. 

b. ex. “all present and current bene can remove trustee and replace w/ X as the trustee” 

c. power to remove a trustee can also be given to a third party, such as a trust protector 

3. Trust Protector: settlor can deputize a trust protector to make sure that the trustee is acting appropriately; they get power to unilaterally modify the trust, to delay or accelerate the distributions, etc.; they are there to ensure the purpose of the trust will continue

a. *illustrate the flexibility of trusts (even if irrevocable, they are flexible) 

b. often there to modify a trust in the face of an unforeseen tax law

Note: if there is a child or an issue of deceased child, parents will not take!!
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This is the opposite of what happens w. satisfaction in wills! 





Note: §6120 does not explicitly req. phys. act to be on face of doc, although this is implicit! therefore you could potentially argue that it does not have to be on face





if survivorship req. not specified in the instrument, its millisecond survival! 





“all my prop, real and personal…” shows that this was an atty. drafted will—formal lang.! 








