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I. Intro
a. Terminology
i. Testate-die w/willinplace;designate beneficiaries
1) Executor- handles distribution of will
ii. Intestate - die w/outwill; estate distributed via probate code to heirs atlaw
1) Administrator/trix - handles distribution of estate
b. Non-probate transfers
i. Jointtenancy- supersedesawill, property passestootherjointtenant
ii. Beneficiarydesignations- life insurance, bank account, retirement plan, supersedes will
iii. Intervivostrust- created duringlifetime
c. Policy
i. Hodelv Irving - rightto distribute property at death regardless of worth
ii. Shapirav Union National Bank - requirementthat beneficiary marry Jewish girl w/in 7years
upheld, does notviolaterightto marry, norightto receive property
II. Intestacy-alwaysthe "fallback", estate liquidated into shares and splitamong heirs at law
a. BasicScheme
i. Surviving Spouse/registered domestic partner (6401)
1) Community property (6401(a)) - property acquired whiledomiciled in CA duringvalid
marriage, owed 50/50 by spouses, passes to surviving spouse automatically
2) Separate Property (6401(b)) - property acquired before or after marriage, orthrough
gift, bequest, devise, or dissent, passesto surviving spouse if noissue
a) Issue(child, issueof deceased child) - separate property 1/2toissue, 1/2 to
surviving spouse
b) Parents(noissue)-1/2to parents(splitequallyif2),1/2to survivingspouse
c) Brothers/Sisters (noissue, no parents) - 1/2to siblings, 1/2to surviving spouse
d) 2ormoreissue-1/3 to survivingspouse, 2/3toissue
3) Quasi-Community Property - personal and real property acquired during marriage
while domiciled outside of CA that would have been characterized as community
propertyif domiciled in CA atthe time of acquisition
a) Same-sexcouplenote - maynotapply b/cotherstatesdon't have registered
domesticpartnerships
ii. Nospouse (6402)
1) Hierarchy:
a) Issues-splitequallyamountissuesifall the same degree
b) Parents-ifnoissue, estate goesto parentsequally
c) Siblings-if noissue orparents, splitequally amongsiblings
d) Grandparents, aunts & uncles, 1st cousins (once, twice, thrice removed) - split
equally
e) Step-child-ifnoneabove,thentoissue of deceased spouse
f) "nextofkin"-columns4-5on"bloodline" chart(great-grandparents - third
cousins thrice removed)
g) In-laws- parentof deceased spouseif noone else alive
h) State of California-if none above alive, estate goes to state (escheat)
2) Sharesforunequal degrees
a) PerCapita With Representation - countup numberof issue on 1st generational
line with someonealive, only count deceased if they have issue, assign each a
share, and deceased issue split deceased share equally
b) Classic Approach - division of shares made at 1st generational line regardless,
only countdeceasedif they have issue
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iii. Children:
1) Half-Bloods-inheritthe same way as "whole bloods" from biological parent
2) Posthumous- conceived before death, butborn afterinheritasif they were bornin
lifetime of decedent
3) Adopted-generalrule:inherit same was as natural born children
a) Whetherornoadoptive child caninheritfrom natural parent: Condition 1
i) Natural parent & adopted personlived togetheras parentand child
ii) ORnatural parentwas married or cohabitatingw/ other natural parent at
time person was conceived and died before person's birth
b) Condition2
i) Adoptionbyeitherspouseof natural parent or after death of either
natural parent
4) Foster/stepchildren
a) Foster
i) Relationship began during child's minorityand continued throughout
lifetime AND
ii) Established by clear & convincing evidence that person would have
adopted child butforlegal barriertoadoption
- Estate of Joseph - Evidence up until death (not just @ time of
adoption), narrowed statute
5) Non-marital - parent/child relationship exists if they are your child, focus on how to
prove paternity
a) Presumptions of Maternity & Paternity
i) Mother-proof established by giving birth
ii) Father-several ways:
- During marriage + 300 days - rebuttable presumption of paternity
- Attempted marriage (annulled) before child's birth and birth during
attempted marriage or 300 days after= rebuttable presumption
- Attempted marriage afterbirth +father consented to being named
father OR fatherrequiredto pay child support
- Fatherreceiveschildintohome and openly represents as his child
- Afterdeath-courtorder entered duringfather's lifetime OR clear
and convincing evidence that father openly held out child as his
6) Conceived afterdeath (frozensperm case) - can'tinherit
7) Givingmoneyto minors:
a) Guardian of estate - legally appointed to handle assets for minor, court
accountingrequired
b) Uniform Transferto Minors Act - money into custodial accountin name of
minor, no courtaccounting required, through will orduringlifetime
c) Trust- most control overfunds by trustee
iv. Survival Period for Heirs - 120 hours (5 days), must outlive the decedent by 5days to be
considered heiratlaw, also applies to community property
b. Advancements-treated asadvancementon estate if:
i. Decedentdeclaresincontemporaneous writingthatgiftisadvancement ORtobe deducted
fromvalue of sharesin estate
ii. ORheiracknowledgesinwritingitisadvancementorvalue to be deducted from shares of
estate
c. Barsto Succession
i. Homicide (250) - intentional killing of decedent, not entitled to property interest or benefit
underwill ortrust or through intestate succession, cannot be appointed executor, trustee,
guardian, custodian, or conservator
1) Designatedas pre-deceased, anti-lapse DOESNOTAPPLY
2) Intentional killing-1st degree murder, general intent to kill, voluntary manslaughter
3) Jointtenancy(251)- severed by intentionalkilling, interest does not passtokiller
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4) Life Insurance (252) - killercannotinherit, policy payableasifkiller pre-deceased
decedent
5) Killer(254) - criminal conviction, orcivil (preponderance of the evidence standard) can
determine
ii. Disclaimer-have arightto disclaim any gift/intestate succession, 9month time limitto do
SO
d. Simultaneous Death - ALLsubjectto clear and convincing standard
i. Jointtenant-if 1diedfirst, otherwill take, otherwise property splitevenly
ii. Will-iftestatordiedfirst, beneficiary will take, unless will dictates otherterms, if
indeterminable, then beneficiary deemed to predeceasetestator
iii. Lifeinsurance -if 1diedfirst, othercan collect, otherwise 2ndary beneficiary or estate
iv. Intestate-5day rule
.  Wills
a. Requirements: (required forwill +codicil)
i. Metal Capacity - required at time of execution
1) Elements:
a) Understand nature of testamentary act?
b) Didyouknow whatpropertyyouowned?
c) Didyouknowwhoyourgeneral beneficiaries were?
- Attorney 2-steps - capacity to have attorney draft, capacity to sign once will
drafted
- State of Wright - testamentary capacity can't be destroyed by afew incidents
unlessthey go directly totestamentary act
2) Insane Delusion (6100.5) - will fails (all or part) if testator sufferinginsane delusion as
itappliesto particularindividual
a) Elements:
i) Falseandunfounded belief
ii) Noreasonable basisfortestatorto believe this way based on facts he
knows
iii) Insane delusion has effect upon will
3) Legal Capacity - mustbe at least 18 yrsold
ii. PresentTestimonial Intent- did the testatorintend for will to take effectimmediately, look
forwords of testamentary meaning (designating gifts, beneficiaries, executors, words of
revocation)
1) - substitutes another'sintent forthat of testator, independent
witnesses usually necessary to refute
a) Categoriesusedto prove:
i) Motive
ii) Unnatural distribution
iii) Opportunity & access
iv) Susceptibility - physical & mental
v) Confidential relationship
vi) Active participation

2)
a) Execution - preparation of will by anotherindividual (either whole or partial)
b) Inducement- 3rd party makesfalse statementrelied on by testator
c) Prevention - testator prevented from drafting or changinga will

3)

a) Mistaken execution - signed wrong document, will fails
b) Mistakeninducement - testatorrelies on wrongfact, court will not rewrite
unless the mistake and what testator would have done but for mistake are both
on face of will
c) Mistaken description (terms or property)
i) Plain Meaning Rule (majority)-where words of willare clearon theirface,
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extrinsicevidence NOT allowed to prove different meaning
ii) Estate of Russell (CARule) - extrinsicevidence IS admissible to show
different meaning

4)
- Conditional gifts - if condition is satisfied, then testator had testamentary intent, can
take out conditionif not satisfied, will still valid
iii. Formalities
1) Typesofwills:

a) (6110)
i) Inwriting(no oral wills)
ii) Signedbytestator ORbysomeone elseintestator's presence by testator's
direction

- Signature? Whatevertestatorintendsto be signature counts except

electronicsignature
iii) Witness-2required (notary doesn't count)
- Mustwitness testatorsigning, or acknowledgement of signature by
testator+ know they are witnessing awill
» JointPresence - forboth witnesses
— Conscious Presence Test (majority + CA) - witnesses so
near at hand that they are within the range of testator's
senses, physical presence required
— Line of Vision Test (minority) - must be within the line of
each other's sight during signing oracknowledging

- Signatures - must be during testator's lifetime, norequirement
witnesses need tosigninfront of testatororeach other

- Financially interested witnesses (6112)-anyone competentto be
witness can, rebuttable presumption of fraud, menace, orundue
influence of interested witness

P Commonlawrule -interested witnessinvalidated will
P "PURGING statute" - If presumption not rebutted, interested
witness gets what they would have gotten had they notbeen
witnessifitis LESS (giftamountin 1st will, orintestate
successionamount)
iv) Harmless Error Rule (enacted 2009)

- Willdoes notfail forlack of witnesses, orfailing conscious presence
testif thereis clear and convincing evidence testatorintended for
documentto be will

- Onlyappliesto WILLS, not codicils or words of revocation

b) (6111)
i) Requirements:
1. Material provisions - testamentary intent language (gifts,
beneficiaries, etc)
2. Signature
3. Handwriting of testator
- Canbe handwriting of testator or part of commercially
printed form (fill-in-the-blanks)
ii) Laterintime controls(6111(b))- no date required
1. Consistentprovisions-no problem, both docs read together
2. Inconsistent provisions - extrinsicevidence required to determine
laterintime, ifindeterminable, gifts cancel out, gointoresidue
iii) Capacity Challenges (6111(b)(2)) - can challenge capacity if no date,
proponenthas BoP to establish testator had capacity on date will
executed
2) Types of gifts:
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a) Specific- particularitem of property distinct from all othersin household

b) General-general economicbenefit payable out of assets of estate

c) Residual - balance of assets on hand after satisfying general and specificgifts
i) Ifnoresidual clause inwill, whateverisleft overgoesintestate

b. Revocation of Wills
i. Types:
1) (6120)
a) Express- wordsthemselvesaccomplish revocation, presentintent required
i) Partial-"lIrevoke paragraph 2 of my will dated X"
ii) Total-"lrevoke mywill dated X"
b) Implied-terms of laterwill are inconsistent with earlier will, 2nd instrument
treated as codicil and only revokes inconsistent provisions from earlier will
i) Partial-"lgive gift A to personY" (earlier will gave to person X)
ii) Total-"I give the entirety of my estate toR" (earlier will dived estate)
- Subsequentinstrument must comply w/ formalities (6110 or 6111),Harmless
Error Rule inapplicable (canargue if NEW WILL created by total revocation)
2) - act of revocation + intent torevoke required (either testator
or3rd party in testator's presence and at theirdirection)
a) Waysto revoke:
i) Burning-anycingingw/intenttorevokeisenough
ii) Tearing- musthitwords on document
iii) Obliteration - mass markings on entire document, must touch words
iv) Cancellation - partial ortotal usinginking, musttouch words
1. Linethrough gift & attemptto change - Analysis:
- Validrevocation? Yesif done w/ intentto revoke
- Validknew gift?
— Attested Wills:
¢ Estate of Phifer - take writing off face of will and
look fortestamentaryintentonitsown
— HolographicWills - becomes holographiccodicilontop
of holographicwill, change is valid
v) Signature - taking out signature considered total revocation
- Appliesto"duplicateoriginals" but not copies
b) Complete
i) Copy
ii) Codicil -doesn'texistw/out will, revoking codicil doesn't change will,
revoking will DOES revoke codicil
iii) LostWill - createsrebuttable presumption of revocationif lastknownin
testator's presence and lost at time of death
c) Partial
3)
a) Omitted Spouse
i) Forgotten-seebelow
ii) Divorce (6122) - deems divorced spouse predeceased, takes them out of
willif will predated divorce or annulment, unless expressly deemed
otherwise, applies to domestic partnershipsaswell, but notseparation
1. Jointtenancy-severedif divorced attime of death
2. Beneficiary designation - ex-spouse barred, except life-insurance
b) Omitted Child - see below
ii. DependentRelative Revocation & Revival
1) - revocation upon mistaken belief that anotherdispositionis valid
a) External DRR (revoked will #1thinking will#2was valid): Look to probable
intent of testator, weigh options (cancelling revocation, orintestate succession)
andfigure out what testator wanted, compare beneficiaries underall scenarios
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b) Internal DRR (crossed off gift): optionto eitherletrevocation stand (gift
canceled), orcancel revocation, look to intent of testator (applies to attested
wills only)

2) (6123) - properrevocation, butallows lateractions of testatorto bring 1st will
"back"; 2 scenarios:
a) 2wills-1st will revoked by 2nd, 2nd destroyed by physical act
i) Lookto probableintentoftestator, didtheyintendtobring back will #1?
1. Extrinsicevidence allowed
b) 3 wills-1st will revoked by 2nd, 2nd revoked by 3rd
i) Lookto probableintentoftestatoriftheyintendedtobringback #1, both
#1 & #3 would be in effect, laterin time controls
1. Extrinsicevidence NOTallowed
c. Components of Wills - otherdocs that can be broughtin to interpret will
i. Integration
1) Internal-look @ will and determine what pages make itup, are they all valid?
Protects againsttampering
2) External-all otherdocs + will broughttogether, interpretall to determine distribution

ii. Republication by Codicil - republishes will to the last date of codicil (can cure omitted
spouse problems)

iii. Incorporation by Reference - outside writing w/out testamentary formalities can be
incorporatedinto will

1) BEFOREEXECUTION - Requirements (6130):

a) Documentreferencedinwill mustbe in existence at time will was executed

b) Docmust be sufficiently described so identificationis clear

c) Intentbytestatortoincorporate document

2) AFTEREXECUTION - Requirements (6132):

a) Unrevoked will referstowriting

b) Writingto be incorporated must be dated and is in handwriting of testator

c) Writingdescribes BOTH items and recipients of property with reasonable
certainty

d) Canonlyrefertotangible personal property (furniture, jewelry, precious
metals, NOT real estate or monetary features)

iv. Actsof Independent Significance (6131) - acts and events during testators lifetime that have
aprimarily non-testamentary purpose (ex: "l leave $X to everyone employed at my store at
my death")

v. Contractsrelating to wills - to make, devise, or not to revoke a will

1) Establishedbyany:

a) Provisions of will state material provisions of K

b) ExpressreferencetoKinwill +extrinsicevidence provingterms of K

c) Writingsigned by decedentevidencing K

d) Clear&convincingevidence of Korpromise by decedentthatis enforceablein
equity

e) Clear&convincingevidence between decedent & another person for benefit of
claimant (3rd party K)

2) Jointormutual wills DO NOT create presumption that there was agreement notto
revoke
d. Changesw/in Will
i. Lapse/Anti-Lapse
1) Lapse (fallback)- when beneficiary predeceases testator, gift fails unless alternate
beneficiary named (common law)
a) Failedspecific&general gifts - go to RESIDUE
b) Failedresidualgift-goestootherresidual beneficiaries orintestate
2) Anti-Lapse
a) Wasthe beneficiary kindred of testator or of testator's current, former, or
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deceased spouse?
b) Doesthe beneficiary haveissue?
i) Ifyes,issue of beneficiaryissubstituted, splitequally if more than 1
ii) Ifno,goto common-law lapse rules
c) Blocking:
i) Substitute disposition - alternate taker
ii) Contraryintent-survival clause onagift
ii. Class Gifts - group of beneficiaries notdesignated by name ("to X's grandchildren)
1) Classopensattime of execution of will and closes at death of testator
2) Pre-deceased class members-applyanti-lapse rule, if they don'tapply shares split
among remaining class members (class gifts prevent common law lapse)

iii. Ademption by Extinction - failure of specificgiftb/cproperty notin estate at death

1) Majority - "identity theory" - if specificgift notin estate at time of death, beneficiary
entitled tonothing

2) Minority (CA)-"intentview" - beneficiary gets some value in place of missing specific
gift, otherwise goto majority rule if this cannot be accomplished
a) Balance of purchase price owed on promissory note to deceased (forsale of

home)

b) Eminentdomainaward unpaid balance
c) Insuranceinplace of missingitem - unpaid proceeds only

3) Tracing arg - failure of form, not substance, forinterchangeable goods (account
switched to different bank, etc)

iv. Ademption by satisfaction - property givento beneficiary during lifetime treated as at-
death satisfaction of thatgiftifit'sin writing, oryou're gettingwhat you were goingto get
underwill

v. Securities Stock - beneficiary may get additional shares of stock then what was named in will

1) Stocksplit- company givesadditional shares based oninitial purchase of stock
2) Mergeror consolidation
3) Companygivesdividend
vi. Abatement- paying off creditors, taxes, expenses, & obligations of estate
1) Orderof Abatement(21402)
a) Propertynotdisposed of by the instrument (part of will fails)
b) Residuarygifts
c) Generalgiftstopersonsotherthantestator'srelatives
d) General giftstotestator'srelatives
e) Specificgiftsto personsotherthan testator's relatives
f) Specificgiftstotestator's relatives
2) Abatementw/in Classes(21403) - beneficiaries abate pro rataw/in each class
3) Orderofcreditors:
a) IRS-income tax + federal estate tax
b) State of CA
c) Costsof Administration (attorney, court, executor, appraisers)
d) Funeral Costs
e) Medical Billsw/ respecttolastillness
f) Unsecureddebts (credit cards)
4) Exoneration-righttohave lien onspecificgift paid off by estate
a) 21131 - norightunlesstestatorspecifies, then use residual, general, then
specific
e. Protection of Spouse & Children - proportion taken from everyone's share
i. Omitted Spouses - if decedent fails to provide for spouse, married after execution of
testamentary instruments
1) Omitted spouse will receive:
a) 1/2 of community property belongingto decedent
b) 1/2 of quasi-community property
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c) Share of separate property thatthey would have received if decedent died
intestate, nomore than 1/2
2) Howto avoid:
a) Omissionwasintentionaland appears onface of document (tough - docwritten
before marriage)
b) Decedentprovided forspouse by transferoutside of estate + meantin lieu of
transfer by will
c) Spouse made valid agreementwaivingrighttosharein decedent's estate
ii. Omitted Child - failed to provide for child after execution of testamentary instruments, child
receives share equal towhatthey would have received intestate
1) Howto cure:
a) Intentional failureto provide appears on face of testamentary instrument
b) Decedenthad1or more childrenand entire estate given tootherparent
(potentially to care for child)
c) Decedentprovided forchild outside of estate
f.  Will Substitutes - non-probate transfers, anti-lapse does NOT apply, overrides will
i. Contracts w/ payableon death provisions - life insurance (term, whole)
ii. JointTenancies - bank account, real property, etc; automatically passesto survivingjoint
tenant
iii. Inter-vivos Trusts - takes property out of your name and putsit in trust's name
lll. Trusts-fiduciaryrelationship whereby atrustee holds legal title to property and managesitforthe
beneficiary
a. Types
i. Express-intervivos & testamentary
1) Private - mostfallintothis category
2) Charitable - must have charitable purpose
ii. TruststhatArise by Operation of Law
1) ResultingTrusts - trust created thatfails forvarious reasons, left with resulting trust
2) Constructive Trusts - equitableremedy to prevent unjust enrichment
3) Purchase Money Trusts - real estate; only appliestoreal estate, considered a gift if
supplierof purchase money & 3rd party are related, rebuttable presumption
iii. OtherTypes:
1) Honorary Trusts - usually foranimals, someone onthere honorto fulfill, trust as
specificpurpose, but no ascertainable beneficiary
2) Secret/Semi-Secret Trusts - cross-overquestion w/in will
b. Creation
i. Validity Requirements:
1) Intentto Create - presentintentrequired, look atlanguage used, timing
a) Precatory words - give the court doubt overwhetherornotyou intended to
create trustrelationship
2) Identifiable Corpus - specificproperty designated
a) Currentassetsrequired-cannotdeclare trustover FUTURE assets (profits from
1928 stock ex)
3) Ascertainable Beneficiaries - by name orclass (can't bee toovague - "my friends")
4) ProperPurpose - cannot be prohibited by publicpolicy orillegal
5) Mechanisms of Creation - must be split of title accomplished
a) Oral? Canmeetallcriteria, butdifficulttosustainin "real world" scenario
i) Real estate trust-writingrequired
b) Transferassetto Trustee required - acceptance by trustee is NOTrequired to
complete trustformation
i) Deliverycanbe accomplished by:
i) Actual
ii) Constructive
iii) Symbolic
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c) Testamentary-termsare spelled out w/in will, split of title occurs at death, will
must be valid, if will fails, trust fails

d) Revocable Living Trust - individual is both trustor, trustee, & beneficiary w/
contingentbeneficiary upon death (required for propertitle split)

i) POUROVERWILL - trustcreated w/ no assets, will transfers all assets to
trustupon death

e) Doctrineof Merger - title splitbetween trustee X & beneficiary X+Y, Y dies,

legal & equitable title mergesto X, trust terminated
c. Constructive trusts
i. - statute of frauds requires writing, court may use
constructive trustremedy to fix, must have "clean hands"

1) HeeblevHeeble - momconveyed landtoson & daughter, thought she was dying of
cancer, oral agreementtotransfer property back, daughterreconveyed property, son
didn't, court created constructive trustto remedy

ii. - partially contained in will, partially in oral agreement

1) Secret - bequestto X, with oral agreementto holdintrust forY, court allowed parol
evidence to be admitted to prevent unjust enrichment, constructive trust created

2) Semi-secret-bequesttoX to use "as discussed"; no parol evidence admitted b/cno
dangerof unjustenrichment, trust fails for lack of beneficiary

a) CAStatute (6111.5) - allows extrinsicevidence, semi-secret same resultas
secrettrustin CA
d. Trustee Power-didtrustee follow the "plan" laid out by trustor
i. Distributiontypes:
1) Mandatory - ex: "income payable on 1st of each month, principal 1/2at 25, 1/2 at 30"
a) Forceddecision - instructions require trustee to make payment of income or
principal, creditor can attach, beneficiary can assign at this point

2) Discretionary-ex:"income and principal payableas needed"

a) Morediscretion=more powerfortrustee = harder forcreditorsto getat trust

3) Combination-ex:"income atend of each quarter, principal as needed, then 1/2 at 30,
1/2 at 40"

ii. Support provisions - subjecttoobjective and ascertainable standard, tells trustee how to
use discretion and for what purpose (health, education support=food clothing, & shelter)

1) Wayto protectcorpus - creditors cannot collectunlessitis part of trust purpose

iii. Beneficiaryinterest-freely assignable & reachable by creditors absent statutory provision
ortrust provisionto the contrary
iv. Spendthrift Provisions - clause in trust saying no one can getat it, limits ALL creditors
(exceptIRS, state, spouse/child support, & necessities of life) & prevents all assignments
e. Modification & Termination - trustee cannot modify substantive provisions of trust
i. Doctrine of Changed Circumstances - trustee can petition the court to modify
administrative terms of trust to betteradminister (apt buildingin bad neighborhood ex)
1) Requirements:
a) Compliance w/terms of trust would defeat or substantially impair the
accomplishment of trust purpose AND
b) Trustordid notknow or anticipate these circumstances
ii. Termination
1) 2ways:
a) Trustpurpose accomplished
b) Trustendsonits ownterms
2) Earlytermination:
a) Trustistoo uneconomical to continue
b) Trustno longeroperational (beneficiaries die,no contingency)
iii. Claflin Doctrine - can beneficiary modifyorterminate trust?
1) Requirements:
a) Allbeneficiaries mustagree totermination AND
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2)

b) Modification ortermination will notinterfere with material purpose of trust
Waiver possible IF trustoris alive & petitions court w/ beneficiaries

f. Charitable Trusts - exempt from RAP
i. Requirements:

1) IntenttoCreate

2) Identifiable Corpus

3) Indefinite beneficiaries (opposite of private trusts) - no one should hold equitabletitle,

trustisto benefit PUBLIC

4) Charitable purpose - broad discretion to determine, generally accepted standard
a) Advancementof education
b) Reliefof poverty
c) Promotion of health
d) Governmental trusts
e) Advancementofreligion

5) Mechanisms of Creation (same as private trust)

- Ifcharitable trust fails, will not work as private trustb/cit violates RAP
¢ Uniform Statutory Rule Against Perpetuities - allows private trusts not to violate
RAP at theirinception, check if title vests at some pointinthe future
ii. Modification
1) Cypres-"as near as possible" - court can altercharitable purpose when purpose is

accomplished orimpossibleto carry out,
a) GENERAL CHARITABLE INTENTrequired on part of trustor

g. TrustAdministration
i. Fiduciary Duties - Uniform Trustee Powers Act (16200 - 16229)

1)
2)
3)

4)

5)

Duty of Inquiry - affirmative duty to find out what needs of beneficiary are
Duty of Care to follow trust directions
Duty of Loyalty - trustee must be completely unselfish and undivided in loyalties to
the beneficiaries of trust
a) Avoidself-dealing - no person gain from trust except whatyou are entitled to as
trustee, can't keep profits, must pay back losses
i) SpecificProhibitions:
i) Cannotsell own propertytotrustor purchase trustassets
ii) Cannotloanorborrow moneyfromtrust
ii) NoFurtherlnquiry Rule-don'tlook beyond self-dealing, SLstandard
iii) Permittedself-dealing:
i) Ifprovisionsoftrustallow (rare)
ii) Petition court afterall beneficiariesinformed and agree
b) Avoid conflicts of interest - no furtherinquire rule does not apply, can justify
conflictsituations, must give back profit
Duties Relating to Care of Trust Property - mustgot the "extramile"
a) Rules:
i) Mustrecord docsthat needtobe recorded
ii) Depositjewelry andvaluablesinsafe location
iii) Depositcashand commercial instrumentsin bankthatis FDICinsured
iv) Securingfinancial liability and otherinsurance on property
b) Dutyto properly title trust assets - if you don't, have breach, but no damages
c) Dutynottoco-mingle assets - "shrinkage" - trust assets diminished b/cof co-
mingling
Duty not to delegate - can't delegate ifitrequires trustee judgment
a) Ministerial functions - can be delegated (record keeping, collection of rent, etc)
i) Candelegate to money managerforinvestments
Duty of impartiality - can't favor one beneficiary overanother, or primary from
2ndary
Dutyto keep and renderaccounts -to beneficiaries yearly (assetvalue, income,
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expenses),beneficiaries have 3years to objecttoaccounting
8) Dutyto properlyinvestassets - judged by Uniform Prudent Investor Act, subjectto
PRUDENTINVESTOR STANDARD at time of investment (no hindsight bias)
a) DueDiligence - can investinanyassetas longas it's done w/ due diligence
i) Factorsto consider:
i) Whatthe expected rate of return ofincome might be, should be
reasonable yield
ii) Appreciationinthe asset (stock vs CD)
iii) Anyresourcesotherthantrustavailable to beneficiary
iv) Risktolerance of beneficiary
b) Diversification - to spread the risk
c) Total Asset Management - ook at investments of trustee asawhole
- Surcharge - if trustee liable forany of the above breaches, court will surcharge
ii. GroundsforRemoval
1) Physical ormental incapacity to performtrustee duties
2) Unfitforposition (multiple breaches of duties, convicted of dishonest crime)
3) Existence of serious conflict of interest
4) Insolvency on part of trustee (declared bankruptcy at some point)
5) Extreme hostility and/orfriction between trustee and beneficiaries
iii. Trustee Liability
1) Liability of successors of trustees - notliable foracts of predecessors
2) Co-trusteesliableunderthe following circumstances:
a) Participatinginorapprovingalleged misconduct
b) Improperly delegatingauthorityto breachingtrustee
c) Concealingbreach of co-trustee orfailing to take action
3) Liabilityto3rd parties - 3rd party must seek damages from trust unless trustee atfault
(intentional torts only)
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