Wills and Trust Outline
Shapira v. Union National Bank
· Facts: father dies testate. Divided estate to three sons provided that one son married a Jewish girl from Jewish parents within 7 years, otherwise money would go to State of Israel. ( Court holds this to be reasonable, since 7 years, enough Jewish ladies around, did not compel him to practice Judaism ( Israel clause showed devotion to religion, not just anger at son ( If son was already engaged, would have a better argument that condition was unreasonable
· What if father was a White Supremacist and require son to marry a white woman?

· It would probably be unconstitutional or against public policy.

· Destruction of Property at Death

· You can tear down your house during your life, by you cannot direct an executor to do so testate. (A well-ordered society cannot tolerate waste.)

· Generally, we allow people to not destroy work even if the will requires the destruction

· Probate v. Nonprobate property

· Probate property is what you own at the time of death

· Nonprobate property is property that you do not own outright at the time of death.

· Joint tenancy

· Payable on death contracts

· Pensions plans or life insurance.

· Impact of community property

· You get to dispose of 50% of the community property (your half)

· You have the right to do what you will with your half of community property.

· Testate vs. Intestate

· Testate means with a will and intestate is without a will

· Some property can be testate and vice versa

· In trust or not in trust

· There are inter vivos trust (revocable trust) or a testamentary trust.

· Inter vivos trust is a trust you set up when you are alive.

· You can have a trust that is set up in a will called a testamentary trust. 

· Trustee of the trust has certain fiduciary duties

· POD contracts

· Life insurance

· Pensions

· Personal representative

· Person who is responsible in probabte who is responsible for overseeing the transfer of property

· Executor for Testate or Administrator for Intestate

· Distinctions that are disappearing

· Testacy

· Devise real proepty to devisees

· Bequeath personal property to legatees

· Intestacy

· Real property descends to heirs

· Personal property distributed to next of kin.

What probate does

· Evidence of transfer of title

· Protects creditors

· You must be just before you can be generous

· Distributes D's property

· All under Court supervision.

 

When is probate necessary?

· For what kind of property is probate crucial?

· Special California affidavit provisions

· Estates under 150k w/o real property (CPC sec 13100 and ff)

· Real property up to 50k (CPC sec 13200)

· Property passing to surviving spouse (CPC sec 13500 and ff)

A. Transfer of Decedent’s Estate

· Sec. 8226/Estate of Earley (French p.2-4) ( Proponent of will must petition for probate of the will only within the later of the following:
· 120 days after admission of first will to probate
· 60 days after proponent of will gains knowledge of the will
· Here, will submitted too late, so went  by intestacy
· A revocable inter vivos trust is a living will that is a will substitute

· Used to avoid probate.

· No need for judicial action.

 

Professional Responsibility:

 Simpson v. Salivas

· Facts: son suing attorney for malpractice (negligence and breach of k). Debate over definition of “homestead” in will. Determined whether house went to son or step-mother
· Holding ( If Probate Court finds term ambiguous, then will look to extrinsic evidence to determine testator’s intent. This is evidence outside the 4 corners of the will, but also outside the attorney’s notes, docs, etc. then surrounded the making of the will. (here the lawyer’s notes favored the son and showed attorney’s mistake, but the court did not look at those).
· So an attorney owes a reasonable duty of care to a 3rd party beneficiary when drafting a will, even where no privity exists
California attitude toward mistakes
· We will accept the mistake unless there is fraud or undue influence, or the mistake involves a want of testamentary intent, as where the testator executed the wrong instrument. 

· Can use extrinsic evidence to determine meaning of an ambiguous term.
· General rule in CA is that mistakes are not corrected.

· It is more important that the probate of the wills of dead people be effectively shielded from attacks of a multitude of fictitious mistakes than that it be purged of wills containing a few real ones.

· Extrinsic evidence is admissible to determine whether a document constitutes an attested will/holographic will or to determine the meaning of a will or portion of a will if the meaning is unclear.

· No requirement that intent as construed match testator’s actual intent.

Conflicts 
A v. B.
· Facts: husband and wife planning estates. Firm realizes husband has child that wife does not know about, and her estate could go to the child w/o her knowing. Conflict arises, wants to disclose to wife. Husband protests. Both had signed COI waiver.
· Holding: firm may disclose existence of child b/c husband committed fraud by omitting existence of child. (p.60) This is broader than the model rules of PR. COI waiver did not explicitly allow disclosure, but the spirit of the waiver did. Attorney may disclose the existence of an illegitimate child in its discretion.
Intestacy

· A least half of the people who die they die intestacy

· Partial intestacy is also possible

· Goal of intestacy

· To try to figure out what people would want.

· You go through intestacy in the place that the decedent was domiciled.

· Approaching Intestacy

· Start with D

· Ask first if there is a surviving spouse (or RDP Registered Domestic Partner)

· If yes, see if there is CP

· Next, see if there is SP 

· If no spouse or RDP (Registered Domestic Partner) and after determining share of spouse or RDP, go to CPC 6402 if any property left to distribute

· Stop as soon as you find taker

· E.g., if children, parents get nothing.

Share of Surviving Spouse (CPC Sec. 6401) (French p.11)
· All community and quasi-community property
· All other property, if no issue, parents, sibling, or issue of deceased sibling
· ½ of other property if 1 child or 1 issue of deceased child, or if no issue, but parent or parents or issue of either parent
· 1/3 of other property if more than one living child of decedent, or if one child living and issue of one or more deceased children, or issue of two or more deceased children
CA Simultaneous Death Provisions (CPC sec. 6403)
· If spouse dies intestate, property does not pass to spouse unless clear and convincing evidence that beneficiary succeeded spouse by 120 hours. If clear and convening evidence is not shown, then beneficiary treated as if predeceased the decedent. (different from UPC which requires sufficient evidence)
· CA unusual re 120 hour rule applying only to intestacy (and statutory wills), but a millisecond rule for property passing through a will, or non-probate property (whether POD, other contracts or trusts). (Clear and convincing evidence)
· SDA is a default provision - it can be overridden
· It is common for wills/trust to have timing provisions.
Janus v. Tarasewicz

· Facts: couple died w/in week of being married by poisoned Tylenol. 100k life insurance policy with wife as beneficiary is at issue. TC found sufficient evidence that wife had survived, so life insurance passed to wife’s father rather than decedent’s mother.
California Survival Requirements

 

Non Probate assets and Probate Assets (Testate Estate)

· In CA, no 120 rule for wills and trusts or non-probate assets.

· Unless the contract provides otherwise, Simultaneous Death Act applies when taking property requires survival.

· For example, life insurance policy may provide "I leave the proceeds to X if she survives me by 30 days."

· Under the California Simultaneous Death Act, survival must be shown by clear and convincing evidence.

· If clear and convincing evidence of the beneficiary's survival is lacking, the benefactor is deemed to have survived the beneficiary.

· That is, in the case of two persons, the property of each person will be treated as if that person had survived the other.

· If A and B are joint tenants. They die together in a plane crash. It cannot be established by clear and convincing evidence who survived. 1/2 of the property will go to A's estate and 1/2 of the property will go to B's estate.

· California standard of clear and convincing evidence differs from the Uniform Simultaneous Death Act, which requires only sufficient evidence

· The simultaneous death act is present to tell us what happens when we do not have clear and convincing evidence

· If clear and convincing evidence is lacking, the benefactor is deemed to have survived the beneficiary.

· CPC 103 is seen as applying the simultaneous death act.

Share Passing to Other than Surviving Spouse (or entire estate if no surviving spouse) (CPC 6402, French 14)
· To issue by representation (posthumous inherit as if born before D’s death)
· To parent or parents equally if no issue
· To issue of parents by representation if no surviving issue or parents
· To grandparents or issue of grandparents by representation if none of above (step-child)
Share of Descendants, Share of Ancestors and Collaterals

· California has per capita with right of representation (modern per stirpes)

· Find the nearest generation of issue with any takers alive

· Count the number of living members of the generation and the number of deceased members of that generation with living issue

· Total is the number of shares into which the property is divided

· Each deceased member’s heirs divide their shares.

· A will can override this.

· Other methods

· Strict per stirpes: divide down the family tree

· Per capita at each generation: divide remainder at each generation
Share of Ancestors and Collaterals

· Ancestors are parents, grandparents, and above
· Collaterals are everyone but descendants and ancestors
· Parentella (p.86 vertical columns)
· Degree of relationship is the number of steps required to get from the person deceased
· Hypo: first cousin twice removed vs. second cousins. First cousin 2x removed has closer parentella. Matters b/c CA has a parentella preference. 
· Next of kin is everyone related except descendants and ancestors
Adoption
Minary v. Citizens Fidelity Bank

· son adopted wife in order for her to take under his mother’s will. Will stated that estate to go to husband, then sons, then surviving heirs. Son died. Does adopted wife take or does the estate go through intestacy? ( Here, court says it would thwart the testator’s intent if the estate went to the adopted wife. ( the mother could have given her sons a power of appointment which would have enabled them to appoint the remainder of the estate to someone else (i.e. adopted wife). But she didn’t, so she did not intend for wife to get estate. Power of Appointment brings flexibility. Also, son adopted the wife after the will was drafted. Motive to take under will?
· It would come out the same under CA law.
CA Rules on Adult Adoption

· CPC sec. 21115 ( (French 18) If transferor is not adoptive parent and leaves class gift, adopted child is not child of that person  unless lived as a minor (before or after adoption) as a regular member of the household of adopting parent, or that person’s parent, brother, sister, or surviving spouse. 
· however, adults can be adopted
· Review problem 2C in class 2D **
Estate of Dye

· Decedent Dye had two sons who, with his consent, were adopted by his ex-wife's spouse.

· He and his second wife had reciprocal wills

· Because she predeceased him, when he died, although he had a will, his property was distributed by intestacy because there was no one to take under his will.

· The adopted son was disappointed because the two adopted out sons could still inherit

· The parent-child relationship was not severed because they had lived with the decedent and the spouse of the natural parent had adopted them.

· Thus the other two sons could inherit as well.

CA Rule on Adoptees taking from Parents (6450, 6451) (French 19)
· CA does not have negative disinheritances for kids who are adopted out. (If you want to disinherit someone, do so by distributing all of your property in a will or trust.)
· But adoption severs the parent/child relationship unless 
· the child lived with the parent as a minor and 
· the child is adopted by the spouse of a natural parent or the death of either natural parent
Adoptees and Intestacy (Under CA Law)

· Can Adoptee and adopter inherit from each other

· Yes, the relationship of parent and child exists between an adoptee and adopter

· Can adoptee inherit from adoptive relative

· Yes, because of parent/child relationship described above.

· Can adoptive relatives inherit from adoptee?

· Same as above

· Can adoptee inherit from biological parents?

· Generally, the relationship of parent and child does not exist between adoptee and biological parent, but adoptee and biological parent are treated as parent and child if (1): biological parent and the child lived together as parent and child and (2) the adoption was by the spouse of either natural parent or after the death of either of the biological parents.

· Can adoptee inherit from relatives of biological parents

· Same as above. The adoptee will be the issue of the biological parent as well as the adoptive parents for purposes of inheritance by the adoptee.

· Can biological parents inherit from adoptee

· For purposes of inheritance from the adoptee, the biological parent and adoptee are treated as parent and child only if the adoptee is adopted by the spouse or surviving spouse of that biological parent.

· Can biological relatives inherit from adoptee?

· Same as above

O'Neal v. Wilkes
· girls’ father gone at an early age. Gets passed around family, ends up with aunt. Passed to Cook family. Very close. Called her “daughter.” Provided for her, etc. Cook died intestate. Does the girl collect? Argues for virtual adoption (def: equitable doctrine to enforce an oral agreement to adopt as if it had been performed) ( Holding: Court does not allow the girl to collect b/c the aunt did not have authority to give her to Cooks to be adopted. Should have filed a guardianship petition to get greater rights. Cooks did not have authority to adopt and could not complete the k.
· Under equitable adoption, an oral agreement to adopt is inferred to benefit child is H and W take child into home and raise child as their own. Equity treats the child as if the contract had been performed IN ORDER TO BENEFIT THE CHILD
· Doctrine does not permit H & W to inherit from child; they do not have clean hands
· They made a promise that they did not fulfill.
· The contract is a fiction implied to do equity
Estate of Ford (French 22)

· Foster child stayed close to family. Took care of stepfather’s health situation. Father dies intestate, does foster son take or does nephew he hasn’t seen in 15 years take? Should have written will or trust. Foster parent never expressly indicated he wanted to adopt. Holding( no equitable adoption here b/c must show proof of intent to adopt. Equitable adoption is narrow in CA

· CA Rule on Equitable Adoption (CPC 6455 French 22)
· Equitable adoption requires clear and convincing proof of intent to adopt

Posthumous Heirs
· Relatives of the decedent conceived before the decedent’s death but born thereafter inherit as if they had been born in the lifetime of the decedent.

Stepchild Rule

· CPC § 6454

· Both of the following must be satisfied in order for the foster or step child to inherit intestate from or through a foster or stepparent:

A. The relationship began during the person's minority and continued throughout the joint lifetimes of the person and the person's foster or stepparent

B. It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.

1. The most often legal barrier of adopting a child is the biological parent does not want to give consent to the adoption.

· Stepparents in CA can not inherit from a stepchild

· This statute is a one way street: for the benefit of the child.

· CA does permit adult adoption.

Nonmarital or illegitimate children

· In general, CPC 6453 governs

· 6453(a) states that a parent-child relationship is established if presumed under Uniform Parentage Act and is not rebutted by C&C evidence.

· Presumptions under Family Code sec 7610 include:

· Birth during marriage of presumed parent and natural mother or within 300 days of termination of marriage.

· Attempted marriage before or after child's birth and presumed parent on birth certificate or provides support

· Presumed parent receives child into home and holds out child as own

· Child in utero according to CPC 249.5 (w/in 2 years after death + writings pg. 35)

· Note that now under Family Code 7612, child can have more than two parents

· Section 7630(C) specifies when an action to determine a natural parent-child relationship can be brought. For our purposes, what is especially important is that it limits these to those brought by the child, a presumed parent, or when the natural mother is the only presumed parent, a man alleged or alleged himself to be the father (and personal representatives if these people have died.

· In these situations, paternity can be established only by

· A court order declaring paternity during father's life

· C&C evidence that the father openly held child as own

· It was impossible for the father to hold out the child as own and paternity is established by C&C evidence

· This would only happen if the father did not know about the child

· What do these rules mean for a child or its mother wanting to use DNA after alleged father's death to inherit as child

· You can only use DNA when the father does not know the child existed.

CA rule for Inheritance by Parents of Nonmarital Children (out of wedlock)

· (CPC 6452, French 27) Parent does not inherit from or through a child if either of the following apply:
1. Parental rights terminated
2. Parent did not acknowledge the child
3. Parent left during child’s minority without effort to provide for support or communicate for at least 7 consecutive years that continued until end of the child’s minority, with intent to abandon.
a. Parent that meets any of the above is treated as predeceasing the child and the intestate estate shall pass as otherwise 
Estate of Griswold (French 30) CA Supreme COurt
· D born out of wedlock. Natural father acknowledged paternity and paid child support for 18 years. However, D did not know he had bio dad till later in life. No contact w/ bio dad throughout life. D dies intestate, wife contends with issue of bio dad for estate, even though they’ve never met.
· Holding: because father acknowledged paternity and paid for child support, his issue will take a share of the estate
Woodward v. Commissioner

· Posthumously conceived children generally involve social security. Husband informed had leukemia, banked the sperm in ’93. Kids born in ’95. ( Court holds that kids cannot take. Balance best interests of kids to take money vs. interest of state to have orderly administration of estates (otherwise could keep having kids). Needed to show affirmative consent from husband. 

Advancements in Technology (In vitro; Child posthumously conceived is non-marital child b/c marriage was terminated at death)
ii. CPC 249.5 (French 35) If conceived and born after decedent’s death, child may take if clear and convincing evidence of:
1. D’s consent in writing to posthumous conception

a. May be revoked or amended only by writing signed and dated by decedent

2. Signed and dated

3. Person designated to control the material

4. Notice given w/in 4 months of D’s death

5. Child in utero w/in 2 years  of D’s death

a. Does not say needs to be in utero of spouse. Could be a surrogate.

6. Can’t clone self

In re Martin B

· Money from the grandfather at issue

· Martin B died, and his wife has his posthumous children 3 and 5 years later

· The issue is whether the posthumous children are issue of the grandfather.

· The court allows the posthumous children to be treated as a natural child.

· Would come out differently under CA law.

Assisted Reproduction and Same Sex Couples

· If a same sex couples has a child (one is the natural parents and the other one is the adopted parent), under the literal language of the statute, if they are not married, then under the literal language then the parental rights of the biological parent is cut off

· Note California cases p. 133 children can have two women as parents.

· But now, not an issue because same sex couples can marry. 

Advancements

· Getting property early

· This is only under intestacy

· CPC 6409; (French 38) ( Advancements are allotments of an estate that a beneficiary receives in advance of the grantor’s death
· California Rule

· In order to be an advancement, there must be a writing so stating (for intestacy purposes) either:
· 1. From decedent declaring it is an advancement
· 2. Or from heir acknowledging the gift is an advancement.
· If an advancement and the person who got the advancement fails to survive, the advancement not taken into account for intestate issue.
· Advancement problems (2D)
What are CA rules for slayers?

· CPC 250 (pg. 39 of French)

· If one person feloniously and intentionally kills another, will not inherit from the person they killed.

· Just means feloniously and intentional.

· With these slayer rules, the slayer also cuts off inheriting for their issue under a will

· Under the slayer rule, under intestacy, we do not treat the slayer as predeceased
In Re Estate of Mahoney

· Mahoney was killed by his wife.

· Under the intestacy law, she was the successor

· The probate court said they should have conveyed the property to the wife under a constructive trust.

· Different under CA law.

· What is a constructive trust?

· Allows a person to take legal title

· Here, slayer would get legal title as statute requires

· But requires the person with legal title to act as a trustee with duty to convey to others

· Here benefit of other heirs or next of kin.

· This is an equitable remedy to prevent unjust enrichment

· Looks at problems in class 2D powerpoint.

Elder Abuse (CPC 259) French 42
· Person shall be deemed to have predeceased if:
· Clear and convincing evidence that person liable for physical abuse, neglect, financial abuse of decedent, who was an elder or dependent adult
· Person found to have acted in bad faith
· Reckless, malicious, fraudulent, oppressive in commission of any of these acts, and

· Decedent, at time of acts occurred and thereafter has been found to have been substantially unable to manage his or her financial resources or to resist fraud or undue influence.
· Applies to wills, trusts, and intestacy
Disclaimer

· If receive property and disclaim, then treated as if never received (usually tax related)
· Sometimes to avoid creditors
· Must disclaim within 9 months
· Can disclaim intestate interest as well as in a will or trust.
Wills: Capacity and Contests (3A)

Mental Capacity – Insane Delusion

· Mental Capacity requires (French 99, CPC 6100.5):

1. Understand nature of testamentary act
2. Understand and recollect nature and situation of property
3. Remember and understand relations to descendants, spouses, etc.
4. Not suffer from insane delusion or hallucinations that affect devise
 

In re. Wright's Estate

· Facts ( Daughter challenges D’s will based on incapacity. D did strange things, ran out of house partly dressed, pretend to be dead, had head injury, told people sent them Christmas gifts
· Holding ( Not enough to show incapacity. Contestants have BOP. Must show that the incapacity influenced the testamentary act. (presumption of capacity). Here, D went to notary alone, devised property to friends and family, no evidence he didn’t appreciate what he was doing.
Wilson v. Lane

· Facts ( blood relation challenges capacity of testator. D was eccentric, irrational fear of flooding, trouble dressing and bathing, reporting non-existent fires. But chose property and devisees. Court said not enough evidence for incapacity
Capacity required:

· Least for marriage
· Middle for will
· Highest for irrevocable lifetime gift/deed (because you might need gov. support in your life)
Moore v. Anderson

· Facts ( Malpractice lawsuit that atty breached duty to determine mental capacity. Black sheep included in first will but excluded from second will. 
· Holding ( Attys owe duty to 3rd party beneficiary in general but not to 3rd parties of a previous will. Main duty is to client, 3rd parties can challenge capacity in probate court. Prudent lawyer should refrain from writing wills in borderline cases of capacity
Insane Delusion

· Subcategory of mental capacity
· CA follows minority rule: 
·  if any factual basis for delusion, then not an insane delusion (minority rule)
· Delusion must have materially affected the devise (majority rule)
In re Strittmater

· Decedent left all her money to the Women's National Party and not to any of her heirs.

· Her insane delusion was that of extreme feminism and disliked men and men were awful.

· Court finds that this is an insane delusion

· If this was today, the court would likely not find an insane delusion. 

 

Breeden v. Stone

· LROF ( rich playboy driving around, runs over a few people. Writes will and commits suicide. Insane delusion is his fear of being watched, followed, paranoid.
· Holding ( Court did not think this delusion caused the disposition, so new will stands
Undue Influence (common challenege)

· Look for

· Susceptible donor

· Opportunity by wrongdoer

· Disposition by wrongdoer to exert influence

· Disposition result of influence

· Presumption shifts burden from those attacking the will to those defending it if:

· Requires confidential relationship (pastor/parishioner, doctor/patient, nurse-companion/patient, trustee beneficiary or others in which one party in position of superiority over other, but not usually found between spouses or solely on basis of family relationship

CA Rule for Undue Influence

· California Courts have stated the rule for establishing the presumption that shifts the burden as follows: 

1. there is a confidential relationship; 

2. the influencer actively participated in preparing the will, and 

a. If the person is in the room, it is a lot earlier to find active participation.

b. If the alleged influencer suggests they do the will or picks the lawyer, then more likely that they actively participated.

3. the influencer unduly profited from it, directly or indirectly.

· Presumption is rebuttable. (by good faith or showing that the testator was not susceptible to UI)  If presumption not rebutted then the will or part of the will that is the product of undue influence is set aside
Estate of Lakatosh

· LROF ( Caretaker helped D. Did daily errands. Made D transfer money to him. Lawyer who wrote will was atty’s 2nd cousin. Will left all to caretaker and 1k to church. Roger got power of atty.
· Holding ( power of atty is per se confidential; Received bulk of estate; tape showed her in confused state.  (p.289…mental capacity ( status of testator; undue influence ( conduct of 3rd party. (Can have capacity to make a will but not to participate at trial).
· Confidential Relationship

· Yes

· Influencer actively participate in preparing the will

· The attorney who drafted the will was his cousin. Is this enough? We are not sure. He was not present when the will was written.

· Influencer unduly profited from the will

· Here yes

Examples of suspicious circumstances

· Secrecy or haste

· Reasonable person would regard it as unnatural, unjust or unfair

· Donor's attitude toward others changed by reason of his relationship with the alleged wrongdoer.

· If you are trying to prove undue influence, you would love to have the presumption, but if you do not have the presumption, it does not mean our case is hopeless.

 

 

In re Estate of Reid

· LROF ( proponent visits D uninvited. Develops mother-son relationship. Power of atty. She adopts him. He helps her compose holographic will, goes to atty to formally write out. Kids challenge. Kids have standing to challenge adult adoption in CA.
· Holding ( Confidential relationship here b/c power of atty. BOP shifted to proponent to shoe lack of undue influence by good faith, D’s full knowledge and understanding, D’s independent consent. ( Here, proponent does not rebut so the will is invalid. Might come out differently if they had married.
· To overcome the presumption of undue influence, the proponents must show:

· Good faith on the part of the beneficiary

· The grantor's full knowledge and deliberation of the consequences of her actions

· The grantor's independent consent and action. 

· Under CA Law, the presumption would turn on whether he unduly profited.

· He did participate in the will because she took the holographic will with her.

In re Kaufman’s Will (298) 
· Will of T devising property to same-sex lover not valid b/c undue influence. Lover had taken over/managed many of D’s businesses. Financial consultant. Letter from D seemed to indicate he was happier.
· Probably comes out differently if lover was a woman
· Sexual relationship is not per se confidential
· Attorney could:
· Make intervivos trust (lower standard)
· Take care in how much let Walter take over business
· Write letter or video near time of will
Lipper v. Westlow (300)

· T left estate to kids of 2nd marriage, nothing to grandkids of first marriage. Lower ct. set aside will b/c undue influence. Son of 2nd marriage wrote will and benefitted. 
· Holding ( contestants switched BOP to defendants, but atty rebuts presumption. Enough evidence existed to show that her will reflected her intent (testimony about grandkids, strong will, good health, sound mind). Son probably should have let someone else write the will since it was an unnatural division.
· Enough evidence to rebut the presumption here.
No Contest Clauses

· A no-contest clause in a will that leaves nothing to people  who challenge a will does not deter the people who got nothing from the will from challenging the will.

· Arguments in favor of enforcing

· Prevent unmeritorious litigation, prevent family quarrels; defamation of D's reputation.

· Arguments against enforcing

· Prevent meritorious suits

· Most jurisdictions enforce a no-contest clause unless probable cause for contest

· CA adopted this standard.

· If you have probable cause to challenge the will, you can still take.

· You have to have probable cause in challenging the will.

· If you challenge a will and did not have probable cause to challenge it and lose, then you get nothing from the will.

Drafters and Care Custodians (CPC 21380; French 113)
· Transfer to persons presumed fraudulent or undue influence
1. Person who drafted
2. Person in fiduciary relationship who transcribed doc or caused to be transcribed (unclear what it means)
3. Care custodian of a transferor who is a dependent adult, but only if instrument executed during period in which care provided, or w/in 90 days before or after that period
4. Person related by blood or affinity within 3rd degree to any person described in para. a-c
5. Cohabitant or employee of anyone described in a-c above
6. Partner, shareholder, or employee of law firm in which person described in a or b has an ownership interest
7. Presumption may be rebutted by clear and convincing evidence BUT
8. Drafter and those related by d,e,f CANNOT take unless exception applies
· Exceptions (CPC 21382, French 114)
1. Transfer to person related by blood or affinity within 4th degree to the transferor or cohabitant of transferor
2. Instrument drafted by person related by blood or affinity within the 4th degree to transferor (p.86…grand-nephew/grand-niece)
3. Independent attorney counsels transferor outside presence of proposed beneficiary, reviews and gives elaborate certificate that transfer not product of fraud, duress, undue influence (CPC 21384)
4. Property worth 5k or less if estate worth at least 150k
5. Disqualified transferee treated as if predeceased the transferor without spouse, domestic partner, or issue
CA Care Custodian Rules - CPC sec 21362

· Does not include person who provides services without remuneration (payment) if personal relationship began:
· At least 90 days before providing services

· At least 6 months before T’s death

· Before T was admitted to hospice.

· Rebuttable presumption

· Presumption may be rebutted by proving by C&C evidence that donative transfer was not the product of fraud or undue influence

· But same exceptions as for drafters also apply.

· With Care custodians, there is a rebuttable presumption. With drafters, it is an irrebuttable presumption.

 

Definition of dependent adult per CPC sec. 21366 (french p. 119)

· Over 65 and cannot:

· Provide properly for personal needs or

· Because of mental function deficit, has difficulty managing financial resources, resisting fraud

· 18 or older and almost the same tests

· unable to care for personal needs
· because of mental function deficit has substantial difficulty in managing own financial resources.

Rice v. Clark (French p. 123)

· Facts ( D became handyman to decedent, manager, fiduciary relationship, etc. Was beneficiary of T’s will, participated in meetings. 
· Holding ( did not “transcribe or cause to be transcribed,” so gets to keep. (2180(a)(2)).

 

Estate of Lira

· The step-grandson was the lawyer who drafted the will.

· The beneficiaries were the grand step-children and natural grand children.

· The question here is when we test for relationships to determine if any of the exceptions apply.

· The court said we test at the time the documents are drafted.

· Here the grandson was related by affinity to the decedent. Affinity just means by marriage.

· Court held that step kids could take because they meet exception (if drafter related to transferor w/in 4th degree)
 

Estate of Winans (P. 132 French)

· The nieces and nephews are challenging the will.

· This is a care-custodian case.

· The care custodian tries to rely on the exception of independent review.

· The attorney here only took 1-5 min to do the counseling here.

· Has to be confidential which means the person who may be disqualified was not in the room or any other person who may discourage frank conversation.

· The court here says there is a triable issue of fact here and sends the case back to the trial court.

Will Contest Planning

· Most common grounds for a will contest are lack of capacity and undue influence

· Often alleged together, testator's mental status overlaps with the susceptibility element of undue influence

· Warning signs

· Multiple or blended families

· Imposes conditions that are likely to anger the beneficiary

· Makes a disposition to a person unpopular with the testator's family/

· What should you do?

· Build a record

· Recorded video

· Disinterested witnesses

· Inter Vivos Trust

· If you want to maintain secrecy

· wils are public documents

· Instead, use inter vivos trust or inter vivos gifts.

· Smooth Feelings

Forms of Fraud

· Fraud

· Testator is deceived by a deliberate misrepresentation and as a result does that which he would not have done

· Fraud in the Inducement

· The deliberate misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to include particular provisions in the wrongdoer's favor

· Fraud in the Execution

· A person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator's intent.

 

Latham v. Father Divine (314)

· Facts ( D started occult. Will never executed prevents would-be beneficiaries from taking. 
· Holding ( Court found duress based on physical force preventing T from executing will and performing operation that killed her. **court enacted constructive trust that allowed 3rd part legatee to benefit** ( equitable remedy to prevent unjust enrichment
Tortious Interference With Expected Inheritance

1. Expectation of inheritance
2. Intentional interference with that expectancy by 3rd party
3. Independently wrongful or tortious interference
4. Reasonable certainty of inheritance but for interference
5. Damages
· Wrong must be against the T. If against beneficiary, then has fraud action.

· Tort for damages vs. constructive trust!
Beckwith v. Dahl (French 136) 

· T’s lover sued T’s sister.  Sister had lover hold off from showing T the will that he requested. Knew T was dying. Promised to prepare new docs. Prevented T from signing (fraud against T). 
· The tort needs to be against the decedent and he must have been harmed by the intentional interference and he himself had been deceived by a false promise.
Wills: Formalities and Forms 

Execution of Wills- Attested, Statutory, Holographic

 

Functions of Formalities

· Ritual Function

· Impress T that disposition is final, binding

· The performance of some ceremonial for the purpose of impressing the transferor with the significance of his statements.

· Evidentiary Function

· To be sure that T really did it

· Supply satisfactory evidence to the court

· Protection Function

· To be sure no coercion

· Prophylactic purpose of safeguarding the testator

· Channeling Function

· Enable T to know wishes carried out

· Standardization of form simplifies administration

 

Requirements for Formal Will - CPC Sec. 6110 (French p. 57)

· Except as otherwise provided, a will

1. Shall be in writing

2. Signed by T, in T's name by some other person in T's presence and by T's direction [and special conservator rule]

3. Witnessed during T's lifetime, by at least two persons, each of whom (A) being present at the same time, witness either the signing of the will or T's acknowledgment of the signature or of the will and (B) understand that the instrument they sign is T's will (with exception in par. 2)

i. Thus if T signs his will behind a one way mirror, he can't see the witnesses but they can see him, it seems fine under CA law. This statute is satisfied.

6110 (c)(2)

· If a will fails because of attestation, the will shall be treated as if it was executed in compliance if the proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator’s will.

 

 

In re Goffman

· Goffman says to his friend "I should like you now to witness my will" and the will was already signed.

· One witness comes with him and then the witness returns and the other witness later comes into the room and witnesses the will.

· The court said this did not satisfy the statute and the entire estate went to the widow.

· Courts have not yet held a lawyer liable for situations like this where the lawyer does not supervise the attestation himself.

 

Stevens v. Casdorph

· Miller went to a bank to execute a will. Once at the bank. Miller ask Debra Pauley, a bank employee and public notary to witness the execution of his will. After he signed the will, Pauley took the will to two other bank employees for them to sign as witnesses. However, they did not see him place his signature on the will

· The rules said the testator must sign or acknowledge the will in the presence of two witnesses at the same time.

· In CA, we do not require that they have to sign in the presence of the testator.

· The court does not admit the will.

“Presence” (CA is unclear what presence means)
· Line of Sight Test ( T does not have to see W sign, but must be able to see if he looked

· Conscious Presence ( T through sight, hearing, or general consciousness of events, comprehends that the W is signing

Signature - Evidence of finality and genuineness, to distinguish will from draft or notes

· In Estate of McCabe, x alone was okay for T's signature.

· Signature by relationship (Dad) or nickname, abbreviation, first name, last name, initials are okay.

· Need not be spelled correctly or legible

· Another can assist T in signing

· Note  CA provision re someone else's signing at T's direction and in T's presence

· Many states so provide.

Taylor v. Holt

· Tenn. had an unusual statute with a very broad definition of signature that permitted.

· Testator typed his signature in a cursive font and then printed the document in the presence of two witnesses.

· The court held the will valid.

Estate of Morea

· Decedent executed a will in front of 3 witnesses, one of which was a friend that received part of the estate, another his son who also received part, and a 3rd disinterested witness. The son, who would receive more under intestacy, brought the suit

· The requirement was only 2 witnesses, but she had three witnesses. 

· The problem was that two of the witnesses were beneficiaries.

· The friend George does end up getting his gift.

· Here, the court said the son witnessed a will that if admitted, he would receive less.

· Thus he had no interest in his pocket book in witnessing the will.

· Thus because the wills admission actually hurt him, the court counted him as a disinterested witness.

Interested Witnesses (CPC sec 6112) (French p. 58)

· Will not necessarily invalid b/c signed by interested witness.

· If there are not two disinterested witnesses, a presumption of duress, menace, fraud or undue influence arises

· If the presumption is not rebutted, witness purged of excess over share received if interested will did not exist.

· Often, but not always, intestate share.

· Disclaimant is not an interested witness per case law.

Recommended method of executing a will

· Prudence calls for executing will so that it is valid in any state.

· Fasten all pages securely

· Be sure document recites number of pages

· Have lawyer, testator, two disinterested witnesses, and notary.

· Ask T if this is T's will, whether T has read and understood it, whether it disposes of property as T wishes

· Be sure that everyone can hear T

· Be sure everyone witnesses and signs the will.

· Use attestation clause

· Make sure T and other witnesses watch each witness sign.

· Use notary for self-proving affidavit.

· CPC § 8220 permits execution of will to be received by affidavit in will that includes or incorporates attestation clause unless there is contest.

 

Execution of Will
· Personal property ( governed by JXN in which D domiciled

· Real property ( property law of state where property located

· CA Rule (CPC 6113, French, 57)

· Will valid if complied w/ CA statute

· Law at time of execution of place executed, or

· Law of place where at time of execution or death T domiciled, has place of abode, or is national

Execution Cont., Curing Defect In the Execution of Attested Wills; Substantial Compliance; Harmless Error
In re Pavlinko's Estate

1. Switched will case. Reciprocal/mutual wills ( mirror images. Sign the wrong wills.

2. Holding ( Court does not probate the will based on strict compliance
In re Snide

· Harvey and his wife rose intending to execute mutual wills as a common execution ceremony, each executed by mistake the will intended for the other. The proponent of the will, Rose, offered the instrument Harvey actually signed for probate

· They sign the wrong wills

· Each spouse signs the other.

· Under the will, Rose was to receive all the property

· This court allows the will to be admitted into probate.

· It admits the will that the decedent signs.

· The court has to change a bunch of the language

Ranney

· Lawyer meant to use one-step, self-proving affidavit, but mistakenly used 2-step. Court allowed based on substantial compliance

UPC § 2-503: Harmless Error (We need to know this!)

· Although a document or writing added upon a document was not executed in compliance with section 2-502, the document or writing is treated as if it had been executed in compliance with that section if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute

i. The decedent's will

ii. A partial or complete revocation of the will

iii. An addition to or an alternation of the will, or

iv. A partial or complete revival of his (or her) formerly revoked will or of a formerly revoked portion of the will. 

 

CPC Sec. 6100(c)(2) (French p. 58)

· If will was not executed in compliance with paragraph 1, the will shall be treated as if it was executed in compliance with that paragraph if the proponent of the will establishes by C and C evidence that, at the time T signed the will, T intended the will to constitute T's will.

· This does not help us with switched wills, it only helps us with if we do not have enough witness witnessing the signing/acknowledgment of the will

In harmless error cases, a hierarchy in the importance of will formalities.

i. Writing (most important)

i. Permanence to terms of will

ii. Signature 

i. Finality and genuiness of document

iii. Attestation (least important)

i. Protection against fraud, duress.

	 
	Harmless error
	Substantial Compliance

	Requires statutory Authority
	Yes
	no

	Limited to formalities re execution of wills
	Yes
	No

	Turns on evidence of testamentary intent
	Yes
	No

	Permits very small departures from requirements re execution
	Yes
	Yes

	Permits large departures from requirements re execution (Such as only one witness)
	Yes
	No

	Applies to attested wills
	Yes
	Yes

	Applies to holographs
	Yes
	Yes

	Available in California
	Sort of in CPC § 6110c(2) for failure to satisfy attestation requirements.
	yes


In Re Estate of Hall

· Husband and wife sign joint wills (one document for two people). Not enough witnesses.

· Holding ( Court allows will to be probated, b/c even though made notations, T asked if this would serve as will now before he made a new one. Intent that this would be his will now. Court probates based on harmless error.

· Result would be same in CA b/c deals with attestation

 

 

In re Probate of Will and Codicil of Macool

· D goes to lawyer w/ note who dictates will. Says “Rough” at top. Not signed. Went to atty to make changes to make sure step-kids get house. Lawyer drafted will, but did not include all of her requests. D did not get to review draft

· Holding ( Court did not probate. Dispensing power not satisfied b/c proponent did not show by clear and convincing evidence that the doc was her final testamentary intent. (did not show decedent reviewed document and gave her final assent to it)

· California does not allow probate of unsigned will (different from UPC?)
Holographic Wills

· Evidentiary function is satisfied because of the handwriting requirement

· However, more of a possibility for fraud or coercion than in attested wills.

 

Signature and Handwriting

· A holographic will must be:

· Written by the testator's hand, and

· Signed by the testator

· Signature

· The will may be signed at the end, at the beginning, or anywhere on the face of the document

· But, if not signed at the end, there may be doubt about whether the decedent intended his name to be a signature

 

Requirements for a Holographic will - CPC § 6111 and 6111.5 (French p. 59)

· Holographic will requires that signature and material provisions be in T's handwriting

· If no date of execution, holographic will invalid to extent it is inconsistent with earlier will, unless it is established that it was written after earlier will
· Statement of testamentary intent may be set forth in T's handwriting or as part of commercially printed form.

· Extrinsic evidence admissible to determine whether document is a will.

 

 

Kimmel's Estate

· Shows limits to which courts will go to admit holographic wills.

· “I have some very valuable papers I want you to keep for me…some provisions…”

· Holding ( court admits to probate b/c they believe T intended for this to be a will, thought it had legal significance

· “Father” ok as signature b/c intended it as a completed signature in this doc

· “If I don’t return, then take my stuff” is a motive for execution, not a condition to probate. ( If want provision to be a condition, must explicitly indicate so

 

Estate of Gonzalez

· 2 copies of pre-printed wills. Wanted to recopy more neatly then sign. Signed filled out form, but W signed blank form. ( Beneficiaries argue that language of testamentary intent was not in his handwriting.

· Holding ( Court admitted to probate b/c material provisions were in T’s handwriting and allowed to interpret context of those words. Hard to know if T intended this to be final will. Holographic wills give rise to lots of issues.

· CA would allow us to look at extrinsic evidence

 Estate of Southworth

· T signed pre-printed form stating “I am not taking any action now…but I want to give…” Dies w/o writing will or subsequent card

· Holding ( not probated. This shows future intent to make a will, but not present intent.

 

Estate of Williams

· Step daughter wants to admit a holographic will.

· The will was signed at the beginning and not the end.

· Court concludes that the document provides sufficient indicia of completeness from which to conclude that the name at the top was intended to be a mark of authentication.

· Court admits the will.

 

In re Estate of Kuralt

· Kuralt has a wife and a mistress.

· He wants the bulk of his estate to go to his wife, but his Montana estate to go to his mistress.

· He writes a holographic will.

· But then he subsequentely executes a formal will.

· He then writes the mistress a letter

· When he was sick, he said that he would make sure that she inherits the Montana estate

· But the court still admits the holographic will as a codicil. 

· The court treats this letter as a codicil.

· A codicil is still a will, but it just does not dispose of everything, but it still includes all the formalities of a will. 

Revocation of Wills by Writing and Physical Act (4D)
Revocation of Wills (CPC sec 6120) (french p. 74)

· A will or any part thereof is revoked by any of the following

A. A subsequent will which revoked the prior will or part by expressly or by inconsistency

B. Being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator's presence and by the testator direction.

i. In CA, you can revoke a will in part (this is important)

Some presumptions

· A subsequent will that makes a complete disposition of T's estate revokes prior will by inconsistency.
· Will executed in duplicate is revoked if one of the duplicates is torn, burned cancelled, destroyed, with intent to revoke or destroy by T or person in T’s presence at T’s direction.
· If the will does not make a complete disposition, it is called a codicil and prior will will revoked only to extent inconsistent with codicil. 

· Revocation of codicil does not revoke prior will

· Revocation of will revokes later codicil unless T intends otherwise.

· CPC § 6124 (french p. 74)

· If T's will was last in T's possession, T was competent until death, and neither the will nor a duplicate original of the will can be found after T's death, it is presumed that T destroyed the will with the intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.

· Photocopy is not a duplicate.

· Overcoming the Presumption

· T had repeatedly expressed desire to provide for older children

· T's widow considered these children an embarrassment and black mark on family

· She had several opportunities to take the will

· Burden put on her to prove by preponderance of evidence that T destroyed the will with intent to revoke; not enough evidence that he did so. 

 

Lauerman v. Superior Court (French p.75)

· Facts ( Original will of D not found. Photocopy found, but not duplicate original. A photocopy is not a duplicate original

· Holding ( Photocopy not probated. Cannot overcome presumption that will was intentionally destroyed/revoked. Very hard to overcome the burden
 

Thompson v. Royall

· T signs will, gives to executor. Signs codicil, gives to atty. Wants to destroy both, but atty convinces her to keep and write “null and void” at top but not touching words.
· Holding ( Court admits to probate b/c didn’t touch words. UPC and CA would not admit today based on harmless error or statute (p 220)
· Under UPC

· It does not matter if it touches any of the will. 

· Under CA,  it may be considered cancelled.

· We could also use 6110c2 to revoke it because we just need to show by clear and convincing evidence that she intended to revoke it. The witnesses did not sign along with her.

In re Estate of Stoker

· His 2005 will was not good as a holograph because it was not in his handwriting.

· It said that he revoked his 1997 will.

· Two witnesses saw him sign the will, but they did not sign as witnesses during his life.

· This was admitted under CPC 6110c2 because two witnesses saw him sign the will. 

· Holographic will does not mean handwritten will, it means handwritten will written by the testator.

 

 

Harrison v. Bird

· T executed duplicate wills. Instructed atty by phone to revoke. Atty tore will in 4 pieces and sent w/letter saying will was revoked. Letter found but not pieces of will. Will was not properly revoked b/c not done in T’s presence.
· Holding ( Court does not probate the will. Will was not in her possession after death, so we presume will was revoked.
· California ( Presumption of revocation does not apply if copy of duplicate is found elsewhere (CPC 6124)
 Dependent Relative Revocation (DRR) and Change in Family Circumstances

· DRR is a judicial doctrine/fiction.
· Def: If T purports to revoke his will (usually but not always by physical act) upon a mistaken assumption of law of fact, the revocation is ineffective if T would not have revoked his will had he known the truth
· Mistake can be by (p 233):
· Alternative plan of disposition failing
· Mistake recited in the terms of the will
· If DRR applies, revocation is disregarded and old will is probated.
· There must be a revocation, it must be related to T’s belief that there is a new valid will, and the revocation must be “dependent” on the new will”
LaCroix v. Senecal

· T leaves will leaving ½ to nephew and ½ to niece. Makes codicil inserting new name for nephew and explicitly revokes old will. Codicil invalid for lack of formalities.
· Holding ( Court probates earlier will b/c clearly wanted niece to get something. Court decides b/w half estate and nothing. Powerful b/c explicit revocation.
 

· "With Rare exceptions, court have held that DRR applies only (1) where there is an alternative plan of disposition that fails, or (2) where the mistake is recited in the terms of the revoking instrument, or possibly, is established by clear and convincing evidence."

 

 

· When are increasing the gift, chances are that the court will apply DRR.

· If you are decreasing the gift, chances are that the court will not apply DRR.

 

 

Expansion of DRR to Wills with Express Revocation Clauses

· Testator writes Valid Will #1 that contaions a 100k gift to Sophia and leaves the residue to Timothy

· Then testor writes will #2 expressly revoking will #1 leaving 100k in trust to Sophia's children and grandchildren and the residue to Tomothy. However, the will was invalid because it violated the rule against perputuities.

· Aprill says, on these facts, a a court may very well apply DRR to give 100k outright to Sophia as better carrying out the testator's intent to leave something to Sophia's family than having the 100k increase the residuary gift to Timothy. (DRR does not allow the court to validate the gift of 100k in trust to Sophia's children and grandchildren.

· If the will #1 had left the money to william's children, then we would have a much different story. DRR would likely not apply because the two wills are very different.

Kroll v. Nehmer

· T wrote 4 wills. ’85 will revoked in belief that later wills valid, but they were not
· Holding ( Court refuses to apply DRR b/c will was so different, it bequeathed property to vastly different people and entities, thus DRR would not seem to carry out T’s intent
 

 

Revival - CPC sec 6123 (French p.74)

· If a second will which, had it remained effective, would have revoked the first will in whole or in part, is thereafter revoked [by act of revocation or operation of law], the first will is revoked in whole or in part unless there is evidence from the circumstances of the revocation of second will or from the testator's contemporary or subsequent declaration that the testator intended the first will to take effect as executed.

· If second will revoked by third will, first will is revoked, except to extent that terms of third will indicate that testator intended first will to take effect. (so default rule is that the first will stays revoked)
· DRR is not revival. She will not give points on the exam for understanding DRR if you describe it as a revival. DRR is a doctrine that treats the revocation as not taking place. 

 

 

Revocation by operation of law - Dissolution annulment of marriage, termination of RDP

· CPC § 6122 and 6122.1 (pg 77-78)

· Unless will expressly provides otherwise, end of marriage or RDP revokes any disposition to or appointment of former spouse or RDP

· As if former spouse or RDP failed to survive T

· Automatic revocation does not apply to relatives of former spouse or RDP by terms of statute

· But see Estate of Jones

· Note also CPC 5600 and 5601 re nonprobate transfers and joint tenancies a9pg. 210-11)

· A life insurance policy would still go to a former spouse if the beneficiary is not changed.
 

Estate of Jones

· In 1988, Jones write a will leaving money to his then wife and her two daughters (his step daughters)
· Then they get divorced.

· The gift to the wife is invalid because of dissolution of marriage.

· Court also invalidates the gift to the step children as well because his relationship with them was finished as well. 

· Aprill thinks this case is wrong because the UPC specifically includes family of the spouse while CA purposefully left that part of the UPC out.

 

Estate of Reeves

· T wrote a holographic will leaving property to Marlene who would later become his wife.

· The court decides that the invalidation statute (dissolution of marriage) would still result in invalidating the gift to the former spouse.

· He was advised to change his will and beneficiaries in life insurance, but he still did not do it.

Integration

· All papers present at time of execution intended to be part of the will are integrated and treated as part of the will.

· Best practice - physically connect, specify on each sheet, page 3 of 10, etc.

 

Estate of Rigsby

· Facts ( 1st p. will “I would like to make the following arrangements.” 2nd pg: worksheet of property and names. Not connected. No reference to first pg, and not numbered but was initialed and dated.
· Holding ( 2nd p. not probated. Pages conflict, not fastened, no reference. Must show clear intent that pgs. Meant to be together 
 

Republication by codicil

· Very notion of codicil assumes another valid will at time codicil executed

· If it carries out T's intent, we treat execution of codicil as if whole will, as amended, executed at that time, with, e.g., witnesses to codicil as witnesses to whole document.

· Can come into play with disinterested witnesses.

· If a will was witnesses by an interested witness and a disinterested one, then T executed a codicil with two disinterested witnesses, then the two disinterested witness could be seen as being the witnesses for the entire will as amended.

· If the opposite, and an interested witness witnesses the codicil, then the court does not have to apply this.

· Codicil often explicitly states that earlier will is being republished

· Must have validly executed will 1 for this doctrine to apply.

 

 

Incorporation by Reference - CPC § 6130 (Personal Property - CPC § 6132 (French pg. 83-84)

· CA now permits separate writing re tangible personal property

· Similar but not identical to upc

· Writing must be referred to in will

· In T's handwriting or signed by T or evidence of intent

· Can be written or signed before or after execution of will; can continue to change

· Total value cannot be more than 25k, no individual item can be more than 5k

· If it is worth more than that, it goes into the residue.

· Seems like it is valued at the time of probate.

· Can continue to change, but most recent writing controls

Johnson v. Johnson

· Facts ( handwriting on top of a typewritten will. Valid holographic codicil. 
· Holding ( Republishes the will no matter what deficiencies existed earlier. (**This is wrong, the previous will must be valid). But holographic wills can incorporate by reference unattested, nonholographic docs. Incorporation by reference requires 2 separate docs. Here, court constructively separates handwriting from typewritten part. Today, could use harmless error if clear and convincing evidence. Could do w/ mix.
 

Integration vs. Incorporation by reference

· These doctrines can work against each other

· Envelope cases: T writes on outside of envelope, "This is my will. I leave contents of the envelope to X." T signs. Inside the envelope are shares of stock.

· If we use integration, not a valid will.

· The handwriting has to include all the material provisions which is not the case here.

· If we use incorporation by reference, will is valid. 

· Courts go both ways.

 

CPC § 6131 - Acts of Independent Significance (French p. 85)

· A will may dispose of property by reference to acts and events that have significance apart from their effect upon the disposition made by the will whether the acts and events occur before or after the execution of the will or before or after the testator's death. The execution or revocation of a will of another is such an event.

· Also called the doctrine of nontestamentary acts

· Does act or event have sufficient impact, significance apart from testamentary impact.

· Are there sufficient lifetime motive and significance to be confidence to allow without formalities.

· Example: full time employees of T's company, car I own at my death.

· The actual gift is not specified in the will. Using the name full time employees instead of the names, etc. 

· Testator's will provides "I provide my car to Son"

· Then right before his death, he found that he had a cheap car and his son would not be happy with the bequest, he bought a Jaguar. The son would get the Jag because the car has legal reasons for existing other than for disposition of property at death - for example to serve as a means of transportation.

· If Testator married a friend just for the reason so the friend would inherit under his will that says "l leave my entire estate to my spouse at the time of my death. If I am unmarried at the time of my death, to X.

· The court would find that Friend should get the estate and not X.

· Or if Testator had more kids for the sole reason to lessen the gifts to his other gifts, the gifts to all the children would be upheld. 

· We treat these things as facts of independent significance. 

Contracts Relating to Wills

· We can have contracts to make a will or contracts not to revoke a will.

· A third-party beneficiary must sue under contract law, not law of wills

· Possible remedies (if there is a contract)

· Constructive trust

· Specific performance

· Damage award

· Injunctive or declaratory relief

· Usually, remedy gives promised property or value of promised property. 

· Only if the contract is proved

· If not, quantum meruit possible

· Value promised evidence of reasonable value. 

Mutual (or reciprocal) wills and evidence of contract

· Joint will is one instrument executed by two as wil of both.

· Mutual or reciprocal or individual wills are separate wills with mirror provisions

· Does joint will imply a contract?

· Courts often so find

· Mutual will does not give rise to presumption of contract, according to general rule.

· Avoid joint will; if do use, specify whether per contract.

· Statutes requiring writing do not seem to succeed in court. 

 

 

Keith v. Lulofs

· Facts ( Husband and wife execute mirror image will. H dies. Wife cuts out step-son. Also changed life insurance policy. Both kids were supposed to take.
· Holding ( mirror image will does not give rise to presumption of k. Did not show evidence of k b/c did not allow evidence of statements of deceased ( CA does not have a dead man’s statute! (can allow testimony of what D said, etc.)
California does not have a Dead Man's Statute

· Statements of dead people are ok as long as they are not under circumstances that lack trustworthiness (subject of course to hearsay rules)

 

 

Juran v. Epstein

· H and W sign mutual will leaving property divided between daughters. H gave all to daughter from previous marriage after W’s death. Rules required writing for contracts regarding wills, but court allowed equitable estoppel against H based on evidence of oral contract.
 

 

Contract to Make Will CA CPC §21700 (pg. 85)

· Can prove contract by:

· Provision of will or instrument

· Express reference to a contract and extrinsic evidence of contract

· Writing signed by D evidence contract

· C&C evidence of K or enforceable contract

· Not to be presumed from joint or mutual will.

· Read this statute carefully.

 

 

Will contracts and Spousal rights

· If there is a contract not to revoke, lots of problems for surviving spouse

· Contracts usually interpreted to cover all property of surviving spouse, no matter when and how acquired

· Use trust instead. 

Admission of Extrinsic Evidence (Mistaken or Ambiguous Language)
Mahoney v. Grainger

· Facts ( H is a child. Uncles pre-deceased. Who gets property? Cousins or aunt? Lawyer asked T who her nearest relations were. This can mean feeling or blood. Will leaves residue to heirs at law, which is only her aunt.
· Holding ( Court does not admit extrinsic evidence that she meant her cousins, b/c they say “heirs at law” is clear/unambiguous and aunt was only heir at law. This, despite D telling L that she wanted estate to be shared equally among her cousins. Court says no ambiguity (plain meaning) and therefore no extrinsic evidence.
 

 

In re Estate of Cole

· Facts ( friend got two-hundred thousand written out, but digit said 25k. Copy-pasting problem
· Holding ( court goes outside 4 corners to determine patent ambiguity rather than invalidate. Court allows scrivener testimony and grants beneficiary 25k. Could be sued for malpractice but p.337 says no.
· This is a patent ambiguity

· Problem on the face of a will

· Latent Ambiguity

· When the terms are applied to the facts

· Equivocation - when two or more persons or things fit the description exactly

· Personal usage - if a testator habitually used a term in an idiosyncratic manner.

· No exact fit - a description in a will does not exactly fit any person or thing.

· CPC 6111.5 allows CA courts to use extrinsic evidence to determine if something is a will, the meaning of the will, or a meaning of a part of the will if the meaning is unclear.
Arnheiter v. Arnheiter (338)

· Facts ( mistake in identification of property to be devised to beneficiary. “304 Harrison” vs. “317 Harrison.”
· Holding ( court says can’t reform will, but can correct false description. Court crosses out number. Traditional court more likely to cross things out than add things.
	 
	Effect

Lack of Volition
	Effect

Mistaken Terms

	Cause

Intentional Wrongdoing
	Undue influence, duress (relief granted)
	Fraud (relief granted)

	Cause

Innocent acts
	Lack of capacity, insane delusion

(relief granted)
	Mistake

(traditionally no relief but change seems to be coming)


In re Gibbs' Estate

· Facts ( Will leaves to beneficiary but wrong middle initial and wrong address. Robert L. was longtime friend but Robert J possibly gave woman a taxi ride one time but likely not. Latent error b/c as applied to facts. On face it was ok. 
· Holding ( court won’t change will, but will cross out the incorrect initial
UPC 2-805

· Court may reform terms of will, even if unambiguous, to conform the terms to the transferor’s intention, if proved by clear and convincing that transferor’s intent and terms affected by mistake of law or fact, whether in expression or inducement (probably satisfied in Arnheiner, Cole, Mahoney).
In re Estate of Herceg

· Facts ( T makes a couple of wills which all have clause devising things to Sergio. Last copy has a blank, Scrivener says computer copy-paste problem.
· Holding ( Court says presumption against intestacy since T made a will. Court corrected and recognized movement toward correcting mistakes. Found C and C evidence of T’s intent by previous wills and also that T had nominated beneficiary’s sister as testatrix. Here, open reformation and evidence permitted.
· Court might have been able to use DRR here if chose not to reform
 

 

Estate of Russell

· Testator leaves property to Roxy Russell (a dog) and Quinn.

· We need beneficiaries who would be able to come in and sue.

· Thus the dog does not take.

· Quinn gets his half of the residuary under the will and the niece gets the other half per intestacy.

· Under current CA law, Quinn would take all of the residuary

· If there are two people in a residuary clause, and one cannot take, then the other residuary takes. 

· Court admits extrinsic evidence for proof that Roxy is a dog.

· California View, per Estate of Russell

· The court rejects the plain meaning rule; it acknowledges that even seemingly clear language may in fact be ambiguous.

· The court states that extrinsic evidence of the circumstances under which the will is made should be considered in order to determine what the testator meant by the words in the will

· As logically required by its rejection of the plain meaning doctrine, the Court makes no distinction between latent and patent ambiguity.

· However, the opinion goes to say additional extrinsic evidence should be admitted only if extrinsic evidence of the circumstances show that the provisions of the will are reasonably susceptible of two or more meanings.

· Had the language been "for Chester H. Quinn and Roxy Russell" instead of "to Chester H. Quin & Roxy Russell," perhaps the court would have said that "for" has more than one meaning and would have admitted extrinsic evidence s to the Testator's intent to give property to Chester with the hope that he will care for Roxy.

· California will admit extrinsic evidence, at least of circumstances, for either latent or patent ambiguities. It is uncertain when it will admit additional extrinsic evidence.

 

 

Citizens Business Bank v. Carrano

· Facts ( bio dad drugs mom, gets her pregnant without her knowing. Mom raises son as own, but her husband never adopts. Bio dad’s father made a trust to include only those not adopted out of T’s bloodline. 
· Holding ( trial court says no ambiguity here. Son was not adopted out, so he is eligible to take.
 

 

Estate of Dye II

· Facts ( T failed to make provision in will that estate should go to adopted son if wife predeceased. T had two nonmarital children who qualified under law at time as his issue. ( adopted son tries to argue ambiguity that father intended for him to take under will
· Holding ( court says no ambiguity. (148) Ambiguity must be in the will. Can’t reform just to give effect to T’s change of heart alone.
 

 

Estate of Duke

· Facts ( holographic will devised property if T died before wife or if they died together, but not if he survived wife. Property was to go to charities. Charities challenging court to reform ambiguity. Court says this case is different, b/c there is evidence (T’s statements) that T wanted property to go to charities.
· Holding ( Here, had already made gifts to charities, said wanted estate to go to the charity. Court remands to determine whether C & C evidence existed for gift to go to charities.
· Gets rid of absolute bar on reformation of unambiguous terms as to the testators intent if you can show C&C evidence of mistake as to T’s intent. 
Trusts: Creation, Types, and Characteristics

· Intro and Creation of Trust; Necessity of Trust Property

· Testamentary trust 
· Established by will
· Transferred through probate
· Irrevocable
· Intervivos Trust
· Created by deed or declaration
· Nonprobate transfer
· Can be revocable or irrevocable
The Players

· Trust

· A legal entity in which one or more persons (trustees) have a fiduciary duty to hold property (the trust res) for the benefit of one or more persons (beneficiaries). 

· An example is "O as settlor transfers property to X as trustee, with income to A for life and remainder to B."

· Settlor, grantor, trustor

· The person who sets up/establishes the trust

· Person who intentionally causes the trust to come into existence.

· Trustee

· Takes legal title to the trust property.

· Promises to manage property in best interests of beneficiaries.

· Right to sue

· Person or entity whom holds title for the benefit of another.

· Because of these duties, a trustee is not liable as such unless he accepts the role as trustee

· Beneficiaries

· Person for whose benefit the trust property is to be held or used.

· Has equitable title

· Can't make decisions about management of the trust but can sue to make the trustee carry out duties.

· Common to have income beneficiaries and remainder beneficiaries.
 

Creditors Rights Against a Trust
· Creditors of the trust can sue the trustee on claims

· But any claims against the individual, not in his trustee capacity, must be satisfied by the individual and not the trust.

 

 

Trust

· A fiduciary relationship with respect to property in which one person (the trustee) holds property (the trust res) for the benefit of another person (th beneficiary), with specific duties attaching to the manner in which the trustee deals with the property.

· Primarily, it is usedd to separate the management of property from its enjoyment. 

· In order for there to be a trust the total number of trustees and beneficiaries must be at least two. 
· If A is sole trustee for the benefit of A as sole beneficiary, A's legal and equitable title will merge into a fee simple.

· But A and B can be trustees for the benefit of A and B without the trust failing. 

· Express Trust

· One which comes into being because a person having the power to create it indicates an intent for the trust to arise and goes through the requisite formalities.

· Intervivos trust

· Created during settlor's life. Can be revocable or irrevocable.

· A testamentary trust goes through probate.

· Constructive trust

· Is an equitable remedy a court imposes to prevent unjust enrichment.

· Constructive trust do not arise because of the expressed and implied intent of the parties.

 

 

Lux v. Lux

· “Maintained for benefit of child until 21” considered creation of trust
 

Precatory language vs. rule that no magic words to create a trust

· Totality of circumstances trst.

· Colton case

· "I recommend and request" (trust) "with the understanding that" (precatory)

· Be clear - "I wish, but do not legally require"

 

Jimenez v. Lee

· Court says evidence of trust b/c “for benefit of P’s education.” 
· Father had cashed bond and closed bank account. Must give accounting to daughter and is personally liable.
 

 

Ann Landers page 407

· Money possibly not in daughter’s trust fund. Daughter can sue dad as trustee for breach of trust, get accounting, or recover from transferee if not BFP for value
 

Resulting Trust v. Constructive Trust (vs. Express Trust) Handout (5A)

· Express Trust
· There is a manifestation of the settlor’s trust intent shown by written or spoken words
· Resulting trust (aka implied trusts)
· arises by operation of law
· When facts and circumstances show that person intended to make a trust, but trust fails
· Person had intent to create a trust, but the trust fails
· Examples

· In Clark v. Campbell

· Trust attempted but fail for lack of specified beneficiaries

· Olliffe v. Wells

· Trust attempted but fails for lack of specified purpose.

· Constructive trust
· An equitable remedy to prevent unjust enrichment.
Trust must have property

· Money

· Stocks, bonds

· Contingent remainders

· Leaseholds

· Choses in action

· Royalties

· Property must be specifically identified

· Exception for UTATA

· Lets you establish a trust before there is actually property in it. UTATA allows this. Except for UTATA, you must have property in the trust.
 

 

Clark v. Campbell

· Trustee obligated to carry out terms of trust b/c fiduciary capacity as trustee vs. power of appointment which gives discretion
· “friends” is not ascertainable b/c no limitations. (vs. children, aunts, nephews, etc.)
· Holding ( no trust
· May be ok in CA
 

 

CPC § 15205

A. A trust, other than a charitable trust, is created only if there is a beneficiary.

B. The requirement of subdivision a is satisfied if the trust instrument provides for either of the following:

1. A beneficiary or a class of beneficiaries that is ascertainable with reasonable certainty or that is sufficiently described so it can be determined that some person meets the description or is within the class

2. A grant of a power to the trustee or some other person to select the beneficiaries based on a standard or in the discretion of the trustee or other person.

 

The will of Marilyn Monroe

· She says "it being my desire"

· She does not designate an ascertainable beneficiary

· This is not crystal clear language of creating a trust.

· Strasberg never distributed anything to anyone else.
· May be ok under CA law
 

 

In re Searright's Estate

· "$1000 to be used to pay Florence for the keep and care of my dog as long as it may live"

· Why cant dog be the beneficiary of a trust

· It cannot sue
· Must a legatee carry out an honorary trust?

· No

· In CA we allow interest that vestes or terminates within 90 years; we wait and see.

 

 

	Honorary Trust
	Statutory Purpose Trust

	· Transferee is no obligated to carry out settlor's purpose
· If transferee declines, she holds the proeprty on resulting trust and property reverts to settlor or settlor's successors
· Used in Searight's Estate
	· Statutory trust for pet animal or other noncharitable purpose
· Authorized by UTC §§408-409 and UPC § 2-907
· Typically authorize court to reduce excessive trust property and provide for enforcement by settlor or court appointee.


CPC § 15212

· Permits trust for care of animal

· Terminates when animal dies

· Court can appoint person to enforce

· Any person interested in the welfare of the animal or any animal care nonprofit may petition

· Annual accounting required to those who would get funds, with fewer requirements if assets $40k or lower

· Unlike NY, nothing about reducing size if assets substantially exceed amount needed for intended use

Oral Intervivos transfer of Personal Property 

 

Estate of Fournier

· Fournier asks Madores to hold 400k in secret to be delivered upon his death to Fogarty because she needed it more than his other sister.

· Fournier dies testate. Residue in equal shares to Fogarty, Flanigan and King.

· Madores gives 400k to Fogarty. Court finds oral trust of money for her benefit.

· Then a note is discovered with intructions that 400k be divided among Fogarty, Flanigan and King. Court holds oral trust was for benefit of all three residuary takers.

· Maine requires C&C evidence of oral trust.

· After the note was found, court divided the money

· This court shows us we could have oral trust for personal property.

 

Ollifie v. Wells

· "carry out wishes which I have expressed to him or may express to him"

· He does not get gift

· Court finds a resulting trust here for heirs

· Clear from the face of the document that it was not for him.

· If gift was absolute on face would have imposed constructive trust to prevent unjust enrichment.

· In CA, they would have given a constructive trust to the intended beneficiaries.

 

 

Simisecret Trust

· Desire to create trust appears on the face of the will

· Terms are undisclosed

· Extrinsic evidence not needed to prevent unjust enrichment

· Devise is unenforceable

 

Secret Trust

· Devise is absolute on the face of the will

· Extrinsic evidence necessary to prevent unjust enrichment

· Court will impose a constructive trust on promisor.

 

 

· This distinction parallels patent and latent ambiguity

· In re Russel (CA case) rejects the distinction

· Thus we would expect CA not to follow

· Indeed, CA does not - Curdy v. Berton.

· Court will impose a constructive trust in favor of intended beneficiaries

· Cabral v. Soares also refers to constructive trust when oral trust

 

 

Oral Trusts of land

· Oral inter vivos trusts of land violate statute of frauds

· Putting title to land in another's name, relying on transferee's oral promise to reconvey surprisingly common

· Whether constructive trust imposed generally turns on whether there is confidential relationship and whether the transferor had clean hands

· If transferor is trying to avoid legal duty, no clean hands

· Pappas where land conveyed to keep asset out of divorce.

 

 

Farkas v. Williams

· Farkas created a trust with himself as trustee and contingent remainder to Williams

· Retained right to revoke, income, principal, and to change beneficiary

· Court says this does not need to be executed with Willis formalities.
· Beneficiary could sue, even though it would be unwise because he would just change the beneficiary.
CPC § 15400 Presumption of Revocability

· In CA unless you say otherwise, a trust is revocable.

CPC § 15209

· If a trust provides for one or more successor beneficiaries after the death of the settlor, the trust is not invalid, merged or terminated

· Where there is one settlor who is the sole trustee and the sole beneficiary during the settlor's life, then it will merge into fee simple.

 

 

Advantages of Trust

· Does not pass through probate

· No cost of going through probate

· Trusts are not public

· Easy to change the beneficiaries.

· Just need to make sure you have a valid trust

· No need for all the formalities of a trust.

· Deeds of trust do not require witnesses.

 

 
Moon v. Lesikar

· Decedent creates a family trust and funds it was airport stock. 

· He then transfers the stock to S&S trust for the benefit for two grandchildren, and sends a letter to Carolyn explaining because the other part of the family is getting something and she isn't

· He then sells the airport stock to the S&S stock for 2k.

· Then the decedent dies in 2001.

· Court says she does not have standing to challenge because the trustee had the right to revoke 

· Court says that written notice of amendment not required to be delivered to trustee even though the trust provided so because the settlor and the trustee was the same. 

· Court says "a beneficiary of a revocable trust has no legally enforceable interest while the trust is revocable. 

· Only the settlor may enforce the trustee's fiduciary duties.

 

 

CPC § 15401: Methods of revoking trust (French pg. 199)

· By any method provided in trust instrument

· Law revision comments say methods specified can include revocation by will.

· By writing (other than will) signed by settlor and delivered to trustee or any other person holding power of revocation during lifetime of settlor or person holding power of revocation

· Unless trust instrument explicitly makes method provided in trust instrument the exclusive method.

· Note difference from UTC on page 452 where change by will or codicil is always permitted.

· So in CA, if you want to be able to revoke a trust through a will or codicil, then it has to provide so in the trust.

 

 

Other Trust Rules Highlights of CPC § 16060-16061.8 (French pp. 242-43)

· Law revision comment to § 16060

· During the time that a revocable trust can be revoked, the duty to inform beneficiaries is owed only to the settlor.

· § 16060.5

· For irrevocable trusts; terms of trust refers only to irrevocable trust (including revocable trust that becomes irrevocable at death of settlor).

· §16061.5

· Trustee to provide copies of irrevocable trust (including a formerly revocable trust that becomes irrevocable on settlor's death) to beneficiaries of trust who request or heir of deceased settlor who requests).

· § 16061.7

· When revocable trust becomes irrevocable,, trustee must notify all beneficiaries and all heirs of the deceased settlor within 60 days of identify of settlor, contact information for trustee/s, address of place of administration, notice that copy of trust can be requested

· § 16061.8

· Those notified have, in general, only 120 days from date of notification to contest the trust

· Can challenge based on undue influence, mental capacity, etc. (same as will)

· But is harder because courts more likely to respect lifetime intent of the trust because trust go on for years and years while the person is alive.

 

 

Patterson v. Patterson

· Darlene creates Darlene Patterson Family Protection Trust with express revocation provision

· Darlene executes amendment removing Ron as a beneficiary

· Then Darlene dies.

· This court decides that a revocation in part may take place.

· Ron is out of luck here because he is taken out of the trust.

· Result would have been the same in CA if the trust provided the right to do so

· She says in CA, she is not sure whether you would actually need to say so in the trust instrument. 

 

State Street Bank and Trust Co. v. Reiser

· In 1971, Dunnebier created a intervivos trust

· He conveys capital stock from various businesses to the trust

· Executes a pour over will, leaving residuary estate to trust.

· He then goes to a bank and receives a 75k unsecured loan

· He dies in an accident and his estate does not have enough to cover the loan.

· The court permits the creditors to reach trust assets because of the control he had over them.

· If you have control over assets in a trust, then you are considered the owner for most legal purposes.

· If the debt was due while he was still alive, then the debtors could have reached the assets because he had control over it.

· It is treated as if he owns it outright.

· Court says the creditors can only reach trust assets only when the probate assets are exhausted

· Settlor must have control over the will (except if it’s an irrevocable trust for one's own benefit.). Thus if you established an irrevocable trust for the benefit of grandchildren, then they would not be able to reach the assets of the trust.

 

 

Creditors and test - CPC § 18200 and 19001 (French p. 209)

· Sec 18200

· During settlor's life, trust property is subject to claims of creditors to extent of settlor's power of revocation

· § 19001

· Upon death of settlor, assets that were subject to power of revocation at time of settlor's death is subject to claims of creditors to extent estate is inadequate.

· Creditors of settlor of irrevocable trust cannot reach its assets

· 4 months or 60 days after notice to creditors, or if no notice is published to creditors, the creditors have 1 year for the Death Statute of Limitation.

 

Clymer v. Mayo

· Clara set up a trust and life insurance to James and niece and nephews.

· Then she and James divorced.

· She changed the life insurance beneficiary, but not the trust beneficiary.

· The court found that the trust was valid.

· This is even though the trust did not have anything at the time, but the right to get the insurance proceeds is enough.
· This is because of UTATA,
· The ex-husband does not get to take anything from the trust by operation of law.
· The court held that a divorce revokes a gift to a former spouse.

· Same as for Wills

· She had the beneficiary of the insurance be the trustee.

 

 

CPC § 6320: Nonprobate transfer to Testamentary trust

· Nonprobate assets can be transferred to trustee named in will

· These nonprobate assets will not be subject to administration

· The trust, as a testamentary trust, will be subject to probate court supervision. 

 

 

Pour-Over Wills, Revocable Trusts, and Nonprobate transfers

· What are advantages of an inter vivos trust that becomes irrevocable upon the death of the settlor.

· Much more choice about who can be trustee

· Not subject to supervision of the probate court.

· Much easier if you have real estate that you have in different jurisdictions.

· People prefer to have unified administration of their property.

 

 

Testamentary trust

· Going through probate means going through probates and its supervision and that debts gets satisfied.

· Will states that residuary goes to a testamentary trust.

· Because the person established it through a will, the debts would be satisfied before anything is put into the trust. 

· If a the person has life insurance and the beneficiary is the trustee named in the will, the proceeds would go into the trust not subject to the claims of creditors, but it would be subject to the supervision of the probate court as the trust continues.

 

 

Pour over will and transfer to revocable trust prior to UTATA

· Use incorporation by reference

· Trust document must be in existence

· Cannot change document after will executed

· Use doctrine of independent significance

· Trust must be funded prior to T's death

 

 

CPC § 6300: CA UTATA 

· A devise may be made by will to the trustee of a trust established or to be established if the trust is identified in the testator's will and its terms are set forth in a written instrument, other than a will, executed before or concurrently with the execution of the testator's will. The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator. The property so devised is not deemed to be held under a testamentary trust and trust can be amended before or after the death of the testator. A revocation of termination of the trust before the death of the testator causes the devise to lapse.

· This is for if you have property in a will going to a trust.

· In CA original trust instrument cannot be executed after execution of will. CA differs here from UTATA. (before or concurrently)

Achieving Unified Administration of Assets in Trust

· You want everything in one pocket book. 

· One method of achieving unified administration is for both the residuary and nonprobate assets, such as insurance proceeds, to go into a testamentary trust.

· CPC § 6325 provides that benefits or rights resulting from the designation of the trustee named in decedent's will as the beneficiary of the insurance proceeds or other nonprobate assets will be payable or transferable directly to the trustee, without becoming subject to administration and that such assets because part of the trestamentary truste established by the decedent's will.

· Another way to achieve unified administration is to have the residuary estate as well as life insurance proceeds go into an inter vivos trust. That is, the will states that the residuary is given to the trustee of the inter vivos trust and the insurance policy names the trustee of the intervivos trust as the beneficiary of the policy.

· UTATA is designed to permit the residuary of the probate estate and life insurance proceeds to pour over into an inter vivos trust without the problems or difficulties described below

· No property needs to be transferred into the trust

· There must be a separately executed trust instrument, but that it can be executed before or concurrently with execution of the will. 

· Trust can be amended

CPC § 51200 - Methods of Creating trusts

 

Requirements for a trust

· Settlor must manifest intent to create a trust

· Oral trust requires C&C evidence; oral declaration of settlor, standing alone, not sufficient.

· No magic words required

· Must be a trustee, but court can appoint

· There must be trust property (But see UTATA)

· There must be a beneficiary

· You need at least two people

· At least another person who is a beneficiary.

Non Probate Transers

 

CPC § 5000

· Nonprobate transfer valid without complying with requirements for execution of wills in an insurance policty, contract of employment, bond, mortgage, promissory note, compensation plan, trust, or other sumilar written instrument.

· But nothing in provision limits rights of creditors under other law.

 

 

Cook v. Equitable Life Insurance

· Divorce statute still applies to trust, but you still must change the beneficiary of a life insurance policy.

 

 

CPC § 5600 and 5601

· Divorce revokes nonprobate transfer to former spouse (including joint tenancy) with exceptions, such as C&C evidence that nonporbate transfer to former spouse will be preserved.

· This is for trust.

· But not for life insurance.

Types of Bank Accounts

· Joint tenancy

· Right to withdraw

· Balance to survivor

· Agency Account

· Right to withdraw

· No balance to survivor

· P.O.D. Account

· No right to withdraw

· Balance to survivor

· All of these accounts are called joint accounts.

 

Varela v. Bernachea

· Case regarding joint tenancy

· Mr. B adds Varela as joint tenant with right of survivorship to CMA account.

· B suffers a heart attack and his daughters bar Varela access to hospital and apartment.

· Varela withdraws 280k

· When he learns of this, he tells the bank to reverse the transaction.

· Mr. B argues that this should not be seen as a joint account.

· If it was a joint tenancy, Ms. Varela gets the power to withdraw during her life.

· She used a a checking card

· Court found this to be a joint tenancy account.

 

 

Joint Tenancy

· JT gives equal interests on creation

· JT cannot be devised by will.

· Creditor of JT must seize the JT's interest during life

· CA recognizes CP with right of survivorship

· Avoid probate 

· gives tax advantages of FMV basis to surviving JT

 

 

Antilapse

· Some general Principles

· Beneficiary must survive to take under will, and in CA under other instruments

· Antilapse statutes provides that, in certain cases, other beneficiaries (devisee's issue) are automatically substituted for the predeceased  beneficiary

· If specific devisee (a thing) or a general devise (money) fails because beneficiary predeceases and antilaspe does not apply, the gift falls into the residue

· If residuary devise fails and antilapse does not apply, the heirs of the transferor take.

· This is by intestacy.

· If devise is to a class and one member of the class predeceases and anti-laspe does not apply, surviving members of the class divide the gift

· Anti-lapse statutes are based on presumed intent, but experience suggests they are too narrow in limiting effect to close relatives

· Antilaspe statutes provide default rule. An indicated contrary intend overrides them.

· Antilapse statutes change common law.

 

 

 

How Antilapse Statutes Change Common Law

1. Renor paoint

a. Common law: gift to brother lapses falls into residue and goes to spouse

b. Antilapse statues: brother's issue gets Renoir.

2. Friends A & B

a. All of my estate is treated the same as a residuary provision.

b. Common law: residuary gift to A lapses and thus half of the estate goes by intestacy.

c. Antilapse statutes: B, the other residuary legatee, takes A's gift. B takes the entire estate 

3. Nieces A & B

a. Common law: half of estate would go by intestacy

b. A's son takes half of the estate.

i. Remember to apply the antilapse rule regarding kindred before you apply the statutory rule regarding residuary bequests.

1. Treats family members differently from non family members.

2. Antilapse only applies to blood relatives. Not to spouses.

4. To my children (class)

a. Antilapse statutes: surviging children each get 1/3: issue of predeceased child gets 1/3

 

CPC § 21110

· Applies if transferee is dead when instrument executed, or fails or is treated as failing to survive or survive until future time

· Does not apply only to wills but to instruments generally

· If so, issue of deceased transferee take by representation.

· Anti-lapse does not apply if there is a contrary intention, such as alternative disposition, or language such as "if he survives me" or "if he survives me by 30 days" or time related to probate or administration of the estate.

· If you say "to my nephew if he survives me", that language is interpreted as if you do not want antilapse to apply.

· Not the same as saying "to my nephew if he lives to the age of 30"

· Not deemed to override antilapse in the second case. 

· Beneficiary surviving to specified age is not a contrary intention.

· Antilapse applies to class gifts

· Antilapse applies to transferee who is kindred of transferor or kindred of surviving, deceased or former spouse. Very broad

· Does not apply to spouse him/herself, but if you give to a kindred of a former spouse, then antilapse would apply.

· But antilapse does not apply to predeceased spouse.

 

 

CPC § 21111

· Subject to § 21110 (first see if you can do antilapse)

· If transfer fails, goes to alternative beneficiary if provided.

· If no alternative, falls into residue

· If no residue, goes by intestacy

· Special rule for residuary (which includes all of my estate): if share of one residuyary transferee fails, goes to other transferee.

 

 

Ruotolo v. Tietjen

· The bequest requires that she survive him

· Antilapse is an issue because that language is taken as an intention to override antilapse.

· This court says that antilapse is to be construed broadly; remedial

· Intent is to prevent lapse

· Such language is boilerplate

· Presume that testator knew of antilapse statute

· For our purposes, we do not follow the holding of this case.

· CA antilapse staute would apply to the stepdaughter.

· What are the arguments against applying antilapse to "if she survives

· Presumption that T intentional included condition

· The Rule in CA is conditioning on survival means no antilapse

 

 

Estate of Dye III

· The decedent left all his property to his wife.

· The son wants antilapse to apply to his mother.

· Court found antilapse does not apply to a spouse.

· She is not kin.

· Estate goes by intestacy

· To all of decedent's three sons by intestacy. 

 

 

Antilapse analysis

1. If instrument makes for an alternate disposition, give the property to the alternate transferee

2. If there is no alternate disposition, see is antilapse under 21110 applies wherether or not the gift is a class gift. Section 21110 does apply to class gifts.

· Is A within the category of the statutre?

· Does the instrument evidence a intention contrary to antilapse applying?

· Does the transferee have issue?

3. If there is no alternative disposition and if antilapse does not apply, ask whether the gift is a class gift.

4. If there is no alternative disposition, if antilapse does not apply, and if the gift is not a class gift, ask whether the gift is a residuary gift.

5. If there is none of the above and there is not a residuary gift, ask whether there is a residuary clause.

· If there is no residuary clause and you left your entire estate to Joey who is a best friend and Joey predeceases me, then the property would go by intestacy.

 

 

What is a class?  (Handout)

· A class gift is one in which the testator designates a group of beneficiaries by a generic reference rather than by their individual names. Most common types are children, granchildren, siblings, nieces and nephews, and employees.

· Example

· "Leave the remainder of estate to my sisters, Alice and Liz"

· Most courts say this is only to the indivudals because of the invidual names.

· But if the testator listed all his sisters, and the testator meant it to be a class gift, then a court may treat it as a gift instead even though the sisters are also named. 

Antilapse applies only if:

1. The transferee is within the covered group, which in California is kindred or kindred of surviving deceased or former spouse.

2. There is not a substitute gift or contrary intention.

a. Remember antilapse applies to gifts to named individuals, to class gifts and to residuary gifts.

 

· If antilapse applies, it gives to the transferee's issue what the transferee would have received had the transferee survived.

· If the transferee has no issue, the antilapse statute has no effect.

· Step children are not issue.

· Apply antilapse to residuary gifts. If the residuary gift fails (after attempted application of antilapse), the share passes to the other residuary transferees. It does not go by intestacy.

· This is broader than wills, so it applies to more than just wills. It applies to any transferor.

· Including will substitutes.

Provision of CPC that treats someone as predeceased

· Sec. 220 (SDA: simultaneous death act) or sec. 21109

· Antilapse could apply

· Sec 250 (slayer)

· Antilapse could not apply

· Sec. 259 (elder abuse

· Anti-lapse could apply

· Sec. 260 and ff. (disclaimer)

· Anti-lapse could apply.

· Sec. 6403 (120 hour rle for intestacy)

· Anti-lapse could not apply because it only applies to instruments and intestacy you die without an instrument

· Sec. 6122, 5600, 5601 (divorce)

· Anti-lapse could not apple. Sec. 6122 applies only to spouse

· Sec. 21350 and ff. and 21380 and ff

· Highly unlikely that it would apply. Failed transfer for drafters and care custodians treated as if predeceased without issue.

Dawson v. Yucus

· Stewart says she wants 1/2 of my interest to Steward Wilson and 1/2 to Gene Burtle. So she gave it to her husbands two nephews, but not to the third.

· If it was a class gift, the other nephew would get the share of the predeceased nephew.

· If it is not a class gift., in illinois, in this case then it would go into the residuary.

· The court does not find a class gift.

· She did not name all the nieces and nephews of her husband.

· Result is in accord with weight of authority with how to define class.

· Here, she could have drafted differently

· To a and B or survivor of them

· To A and B or their issue if either does not survive.

· In CA, anti-lapse would have applied and it would have gone to the issue of the deceased nephew/niece.

 

 

Anti-lapse and Class gifts

· Antilapse does apply to class gifts

· In CA, not limited as in some other states

· Does not apply to class members who die before execution of instrument if that fact known to transferor when it drafted

· If I leave a gift to my nieces and nephews, and one of them has died before I executed the instrument and I know that, then the issue of that niece does not take.

 

 

Failure of gift

· Failure can occur in two ways

· Beneficiary predecease (or treated as predeceased) or the gift no longer exists (charity, e.g and no antilapse.

· The property to be given no longer exists

 

Types of Gifts

· Specific gift

· Specifically identified property
· General gift

· Transfer from general assets

· Demonstrative

· General gift to be made primarily from fund or property specified

· General pecuniary gift

· Gift in or of determinable dollar amount

· Residuary

· What's left after specific and general gifts (and debts) satisfied.

 

Ademption

· Ademption by extinction
· Specific devise of personal or real property not in D's estate at time of death

· Old theory: Beneficiary is out of luck

· New theory: Look to D's intent and beneficiary may get replacement or cash value

· Ademption by satisfaction or just satisfaction

· Beneficiary gets property before D's death (like advancement)

· Applies to general pecuniary bequest, not gifts of specific property.

 

 

No Right of Exoneration - CPC § 21133

· If property specifically given does not exist at time of enjoyment, transferee is entitled to:

· Any balance of purchase price

· Any amount of eminent domain award unpaid

· Unpaid proceeds from fire, casualty insurance or recovery for injury to property

· Property acquired as a result of foreclosure or obtained in lieu of foreclosure for a specifically given obligation

 

CPC § 21135: Satisfaction

· Gift satisfied only if:

· Instrument provides for deduction of lifetime gifts from at-death transfer

· Transferor so declare in contemporaneous writing

· Transferee acknowledges in writing

· Property is that specifically given

· Note similarity to advancement

 

CPC § 21131: Right of exoneration

· Specific gift passes without right of exoneration (payment of debt), regardless of general directive to pay debts.

 

CPC § 21402: Order of Abatement (Diminution, reduction of gifts)

· Gifts not disposed of by instrument

· Residuary gifts

· This is a problem because usually you leave your residuary to your spouse, and this means they will take from her 1st/2nd.

· General gifts to other than relatives

· General gifts to relatives

· Specific gifts to other than relatives

· Specific gifts to relatives

· Unless per sec. 21400, instrument provides otherwise or if purpose of transfer would be defeated by abatement

 

CPC 21403: Pro rata abatement

· Within a class, gifts are abated pro rata

Martial Property Systems

· Community Property

· All property acquired during the marriage is community property, unless both spouses agree to separate ownership.

· Sharing of acquisition as equals in martial economic partnership

· Separate Property

· No automatic sharing of earnings; whatever individual earns is his or hers

· Protection against disinheritance provided through elective share

· Usually about a third

· We do not need to know that.

· Individual autonomy over acquisitions

 

 

Rights of Surviving Spouse to Support

· Social security

· Surviving spouse receives worker's monthly benefits

· Employee Pension Plans

· ERISA gives spouse of employee survivorship rights to pension plan.

· Homestead

· Right to occupy family home for some period of time, as court determines (CPC § 6500 and ff).

· Personal Property set-aside

· Right to tangible personal property (CPC § 6510 and ff).

· Family allowance

· For support of surviving spouse during probate (CPC § 6540 and ff - "reasonable allowance").

· Elective Share

· Only for separate property states

 

 

 

Quasi-Community Property

· CPC § 66

· Applies to personal property acquired elsewhere and real property situated in CA if would have been CP if acquired here.

· CPC § 101 

· Upon death of married person in state, ½ of quasi CP belongs to D, other ½ belongs to surviving spouse.
 

 

Effect of Qausi Community Proeprty

· Scenario 1: Harry writes a will leaving all his property to his wife

· Without the concept of quasi community property, she would get everything.

· With the concept of quasi-community proeprty, she would get everything, but only half would be through the will. 

· Scenario 2: Harry dies interstate

· w/o she would only get a 3rd because she has 2 children.

· With, she would get everything because it is treated as community property.

· Scenario 3

· W/o children would get everything

· With quasi, she gets to keep her half of the quasi community property.

 

 

 

In re Estate of Prestie

· WR and Maria marry. Divorce. Both move to NV. WR executes pour over and intervivos trust in Ca, neither includes Maria. WR grants Maria a life estate in condo. They remarry
· Holding ( NV statute only applies to wills. Will revoked as to her, so gets intestate share plus inter-vivos trust.
· IN CA, we recognize the importance of the revocable trust. WHAT would the result be in CA?
 

Rights of Omitted Spouse in CA (CPC § 21600 and ff)

· Applies to wills and revocable trust that become irrevocable (testamentary instruments)

· But not to other will substitutes

· If all executed before marriage

· We assume also applies to RDPs.

· If spouse is omitted, Spouse gets

· Decedent's 1/2 of CP and quasi-CP

· Share of SP that spouse would have gotten if D died without executing testamentary instruments, but no more than 1/2 of value of SP

· Share of estate and estate her means probate estate and all property held in revocable trust that become irrevocable.

· Exceptions

· Testamentary instrument show failure to provide was intentional (even if before married)

· If it said I intend not to provide for my fiance or my wife.

· D made provision outside of testamentary instruments and intent to so provide shown by statements of D, amount of transfer, or other evidence.

· Like life insurance.

· Spouse made valid agreement not to share in D's estate.

· Satisfy first from estate not disposed of by will or trust, if any

· Then, for all beneficiaries of testamentary instruments in proportion to what receive.

· If would defeat D's intent, other apportionment can be used.

 

 

Intentional Disinheritance of Child

· Except in Louisiana, a child or other descendant not protected against intentional disinheritance

· But unless estate goes to surviving spouse who is mother of omitted child, failing to leave a bequest to a child invites a will contest.

 

 

CA omitted Children Provisions

· Applies if child is born or adopted after execution of all testamentary instruments (will and revocable trust that becomes irrevocable)

· If applies, child gets what would have gotten if D had died without having executed any testamentary instruments

· That is, intestate share, but intestacy estate her includes assets disposed of by revocable trust.

· Exceptions

· Failure to provide intentional and intention appears from the testamentary instruments

· D had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child

· Child provided for outside of testamentary instruments and intention shown by statements of D, from the amount of the transfer, or other evidence

· Satisfy first from estate not disposed of by will or trust, if any.

· Then, for all beneficiaries of testamentary instruments in proportion to what receive.

· If would defeat D's intent, other apportionment could be used.

 

CA special provision for Omitted child alive at time of execution

· If at time of execution of all testamentary instruments effective at time of D's death, D failed to provide because believed child to be dead or was unaware of the birth of child.

· Child gets share equal to what would have received if D had died without having executed any testamentary instrument.
· Satisfaction

· First from estate not disposed of by will or trust

· If would defeat D’s intent, other appointment can be used.
 

 

Gray v. Gray (Unintentional Omission)

· John  executes a will giving estate to his second wife.

· They have a child Jack and they get divorced.

· As part of the settlement, they make a trust for Jack.

· In the will, nothing to the child of the first marriage.

· In the will, nothing to the child of the second marriage.

· In Alabama, the divorce revoked the gift to the 2nd wife.

· In Alabama, the omitted child provision applies only to wills.

· The court here denies the child of the probate estate because at the time was executed, testator had one of more children and devised the estate to the child's other parent.

· Would existence of trust change result in CA?

· The trust was not considered a testamentary instrument as defined by the statute because it was not revocable. It was irrevocable for the child.

· Thus the testamentary instruments are executed before his birth

· However, in CA, we analysis section b of CPC 21621 (pg. 233) at the time of the decedent's death.

· However, subsection C says if the decedent provided for the child, then omitted child would not receive a share. Thus there is an argument here that the child would not take anything under the will.

 

Silently cutting out Children

· Might want to do if T has child unknown to current spouse

· Gift to children won't do the trick

· Gift to my children with current spouse raises questions

· Hard to do.

· Maybe name children of marriage or give to nonmarital child with insurance purchased with separate property. 

 

 

Example of Anna Nicole Smith

· Anna left son all of estate in testamentary trust.

· Will also included blanket disinheritance clause, including future children.

· She had child after execution of the will.

· Infant daughter took under language of trust provisions (for "children") to which entire estate was left, and testimony of drafting lawyer. 

 

In re Estate of Jackson

· Benjamin claims a share of the inter vivos trust as an omitted heir of walter

· Ben wants a share of the trust.

· The court does not extend the statute to children, but yes to spouses, because spouses have rights to support but not children.

· In CA, he would not been an omitted heir because Ben was born before the execution of the instrument.

· In CA you must be born before the execution of the testamentary instrument or an exception must apply.

· Believes child to be dead of if is unaware of the birth of the child.

· But it is difficult to prove that a father is the father of a child.

