TORTS
What is a tort?
A tort is a wrongdoing recognized by law as grounds for a lawsuit.
What are the purposes of tort law?
1) Compensation – restore plaintiff to condition he/she was in prior to tort
2) Deterrence 
a. Deter anti-social (tortious or wrongful) behavior

b. Do not want to over-deter general activity
What types of damages exist in tort law?
1) Compensatory
a. lost wages / earnings capacity
b. medical expenses
c. pain / suffering
d. special / particularized damages (limited category)
2) Nominal (intentional/trespassory torts only)
a. Damages are presumed to flow from the tort
3) Punitive
a. Especially egregious conduct as to warrant a punishment
“The plaintiff can recover not only for such losses that have already occurred, but also for such losses that are reasonably certain to occur in the future, if the evidence demonstrates the likelihood of such future losses.”
How does litigation generally work in the United States?
· “American Rule” – each side pays own attorney’s fees
· contingency fees – only pay lawyer if the case is won
· contingent on victory
· ensures plaintiffs equal access to justice
Child Liability Approaches
1) Children cannot be liable for torts 
2) Rule of 7: Incapable of committing tort (0-7), Incapable of intentional torts (7-14)
3) No difference, i.e. child is held to same standard
INTENTIONAL TORTS
There is no foreseeability limitation on intentional, or trespassory, torts. The defendant is responsible for all that results.
Battery
1) Intent to make harmful or offensive contact OR substantial certainty that harmful/offensive contact will result
a. Single intent jurisdictions – defendant must have intended only to make contact
b. Dual intent jurisdictions – defendant must have intended to make contact and must have intended for that contact to be harmful or offensive
2) Contact

3) Harm or offense resulting from the contact

a. if harm, must be physical harm
b. if offense, must be offensive to a reasonable person’s sense of dignity
What are the features of a single-intent jurisdiction?
· Easier to prove prima facie case
· Potential over-deterrence of behavior
· Punishes people who do not make a “bad choice”
Transferred Intent
Where a person intends to cause harmful/offensive contact with another, the resulting contact need not be with the intended target. The resulting harm or offense can be to a third party.
Assault
Assault – “touching of the mind”
1) Intent
2) Purpose to create reasonable, imminent apprehension of harmful/offensive contact
OR 
knowledge that the reasonable, imminent apprehension of harmful/offensive contact is substantially certain to occur
· “imminent” – not instantaneous but also not far away (a deliberately vague term in torts)
· “apprehension” – awareness; this does not refer to fear
· fear can be used in the facts to show awareness
3) Reasonable apprehension results
· Both objective and subjective
False Imprisonment
False Imprisonment
1) Intent to confine
2) Confinement
3) Plaintiff is aware of confinement or is physically harmed by confinement
Interest Protected
It protects the mental state in which people perceive that they can freely move around.
Confinement can occur through (explicit or implicit) threats of physical force or can be based on a false assertion of legal authority to confine.
Trespass to Land
Trespass to Land
1) Ownership or possessory interest (e.g. renting, using) in land
2) Intent to enter/stay on land, or substantial certainty intent
3) Entry/staying on land
4) Interference with plaintiff’s right of exclusive possession
Trespass to land does not require that there is actual harm to the land or person. The interest protected is that of exclusive possession.

Mistaken belief that it belongs to the trespasser is immaterial.
Remedies
· Compensatory damages for…
· Emotional distress / annoyance caused
· Cost of repair or diminution of property
· Injunction
Conversion of Chattels
What is a chattel?
A chattel is an item of personal property.
Conversion of Chattels
1) Intent to exercise dominion over a chattel, or substantial certainty intent
2) Exercise of substantial dominion
· Substantial dominion is analyzed by 5 factors
i. Extent and duration of control
ii. Intent to assert a right to the property
iii. Defendant’s good faith, or lack thereof
iv. Harm done
v. Expense or inconvenience caused
· Fundamental question to determine substantial dominion: Does it make sense to have the defendant buy the plaintiff a new one?
3) Property in fact belongs to plaintiff
The conversion refers to the conversion to one’s own use. That is, the defendant has treated the property as the defendant’s own.
Is bad intent relevant for conversion of chattels?
No; however, intent may be factored in to the damages amount.
Remedies
· Compensatory damages
· Defendant owes fair market value of chattel at time of conversion
· Replevin, or return of chattel

Trespass to Chattels
Trespass to Chattels
1) Intent to exercise dominion over a chattel
2) Exercise of dominion (not as substantial as conversion)
3) Property in fact belongs to plaintiff
AFFIRMATIVE DEFENSES TO INTENTIONAL TORTS
If the defendant accepts the prima facie case, defendant is now given the burden of proof and can invoke an affirmative defense. These defenses are also known as privileges.

Affirmative defenses are based on a reasonableness standard.
Self-defense & Defense of Others
Self-Defense
1) Defendant reasonably believes force is necessary because of apparent threat
· Both objective (“reasonably”) and subjective (“believes is necessary”) standard
2) Degree/amount of force is reasonable
Why does self-defense serve as an affirmative defense?
1) Prevent escalation
2) Prevent harm
3) Alternative is that people suffer harm and sue later (inefficient and illogical)
Doctrine of Rough Equivalence
The doctrine of rough equivalence says that the apparent amount of force should be roughly equal to the amount used in defense.
When is defense of others permitted?
Defense of others is generally recognized as having the same bases for self-defense “as long as the defendant’s belief that the person was being attacked and needed help was reasonable, even if mistaken, and the amount of the force used was reasonable.”
Defense & Repossession Of Property
Defense & Repossession of Property
Defense / repossession of property is defined by
1) Reasonable belief force is necessary
2) Reasonable amount of force used
· Rough equivalence doctrine not as applicable because protection of property is not given the same weight as protection of person
Private Arrest & Detention, a.k.a. “Merchant’s Privilege To Detain”
Private Arrest & Detention
1) Reasonable belief detention is needed, or reasonable belief that plaintiff has taken something
· In most jurisdictions, mistake is permitted (so long as it is reasonable)
2) Reasonable amount and type of force
· Reasonable time and manner of detention
The nature of the good presumed to be taken can be evaluated in determining the reasonableness of the detention.
Discipline
Discipline
The privilege to discipline requires
1) Reasonable belief that discipline is needed
2) Reasonable type/amount of force
The discipline defense is often invoked in cases of assault, battery, and false imprisonment.
To whom does the privilege of discipline generally extend?
· Parents to children
· Teachers to children
· Bus drivers to children
The privilege is often given to those in supervisory roles with children.
Special Case Of Consent – “To one who is willing, no wrong is done.”

How is consent obtained?
· Express (verbal, written)
· Implied (circumstances, behavior, state of mind) - The defendant must reasonably believe that the plaintiff has consented. 
Consent must be voluntary, not coerced. A power relationship/imbalance does not generally permit the defense of consent.
Consent can be withdrawn at any time before the act.
The person who consents does so to the act, not its consequences. That is, the consequences resulting from the consent are defensible if they are within the scope of consent (a question for the jury).
The consequences of a consensual act are often considered a separate act and, therefore, not consensual.
Private & Public Necessity
Public Necessity
1) Defendant reasonably believes there is an imminent threat to the public that causes the need for otherwise tortious conduct
2) There is, in fact, some emergency
3) Defendant must act with a reasonable amount/type of force
Private Necessity
The defendant argues that the defendant had to damage, use, or destroy the plaintiff’s property to save that of the defendant. In most cases, however, the damage or destruction of the plaintiff’s property precludes the defendant from invoking this defense.

Private necessity generally protects the defendant from “technical trespass” where no harm/damage is done.
NEGLIGENCE
INTRODUCTION & ELEMENTS
Negligence
1) Duty & Standard of Care – question of law
2) Breach of Duty
3) Actual Harm

4) Factual Cause

5) Scope of Liability (Proximate Cause)

Unlike intentional torts which evaluate the defendant’s mental state, negligence torts evaluate the conduct of the defendant.
Compensatory Damages
If 2+ defendants are found liable, the jury must allocate the damages. Juries fix a percentage of negligence or fault for each defendant.
There are 2 approaches toward a judgment:
1) Joint & Several Liability – each defendant has a judgment for the full amount of the recovery
2) Several Liability Only – judgments must be enforced for each defendant (based on their % of fault)
DUTY & STANDARD OF CARE
Duty
What are the two approaches in establishing whether there is a duty?
1) A duty is owed to all others
2) A duty is owed to foreseeable plaintiffs
Standard of Care, i.e. What Duty is Owed?
· A Duty of Reasonable Care (Default) – A reasonable & prudent person under the same/similar circumstances (“RPP/SSC”)
· External circumstances (e.g. dangerous instrumentality, emergency)
· Internal circumstances (e.g. physical disability, specialized/superior training/expertise)
· Mental/intellectual disability not considered
· Specialized training/expertise relevant when doing that thing in which the person is an expert 
· Child – children held to standard of reasonable & prudent child of similar…
· Age, Mental Capacity / Intelligence, Experience
· Exception for Adult Activities, e.g. held to standard of an adult driving a car
· Negligence per se (“in and of itself”) – when a non-tort statute supplants the default standard of care (i.e. the statute does not provide for civil liability when violated)
· Type of Harm / Class of Persons Test – is this the Type of Harm / Class of Persons the § is designed to protect
· Jurisdictional Split: 
· General Rule: unexcused violation of applicable § is negligence per se
· CA Rule: Rebuttable presumption arises such that ∆ must show why the violation of the statute was necessary
· Other Rule: Negligence per se is only admissible as evidence
BREACH OF DUTY
Conduct that falls below the standard of care is negligent.
Note: Negligent conduct does not suffice for liability. The next three elements must be met.
Common Law Approach
Would a reasonable and prudent person in the same or similar circumstances have engaged in alternative conduct because of the foreseeable risks of harm?
Alternative Conduct
Alternative Conduct must have…
1) Avoided the harm
2) Been safer
3) Been done by a reasonable person
Balance Foreseeability of Harm & Costs of Alternative Conduct
· Foreseeability of Harm
· Has this happened before? How frequently?
· Was the defendant warned?
· Costs of Alternative Conduct
· Risk to self and others (person > property)
· Hassle
· Financial Cost
Carroll Towing (Hand) Approach
1) Probability of Harm, P
2) Magnitude of Foreseeable Harm, L
3) Burden/Cost of Safer, Alternative Conduct B
Negligence occurs where B < PL.
In Slip & Fall cases, the plaintiff must show that the defendant either…
1) Created the dangerous condition
2) Must have had actual/constructive knowledge and failed to clean it up in a reasonable manner
· Constructive knowledge – should have known based on the amount of time, location, etc.
Res ipsa loquitur – “the thing speaks for itself”
· When there are minimal facts about the defendant’s conduct, res ipsa loquitur permits the jury to draw inferences.
· “What must have happened?”
· The doctrine of res ipsa loquitur does not substitute for the investigation of facts.
Common Law Approach
Defendant must show…
1) Accident is of a kind that ordinarily does not occur without negligence
2) Instrumentality that injured the plaintiff was under the exclusive control of the defendant
3) Plaintiff did not contribute to the injury
Restatement (Second) of Torts
1) Accident is of a kind that ordinarily does not occur without negligence
2) Other responsible causes are sufficiently eliminated by the evidence (including contribution by plaintiff)
3) Negligence is within the scope of defendant’s duty to plaintiff (scope of liability / proximate cause)
Restatement (Third) of Torts
Negligence can be inferred when the accident causing harm is of a type that ordinarily happens as a result of the negligence of a class of actors of which defendant is a member.
ACTUAL HARM
Actual harm, or legally cognizable harm, is required for a cause of action for negligence.
Unlike intentional torts, no damages are presumed. Negligent conduct is not seen as enough of a public harm that its mere existence suffices for liability.
FACTUAL CAUSE
It is not necessary that the defendant’s conduct is the sole cause of the plaintiff’s injury. 
It only needs to be a cause.
“But-For” Causation
· But for the negligent conduct of the defendant, would the harm have resulted?
· If the harm would have happened anyway (without the defendant’s conduct), there is no factual cause
Substantial Factor Test
· When 2+ tortfeasors cause indivisible harm, there is joint & several liability
· But-for cause would produce an unjust result
“avoid the unfairness of denying the injured person redress simply because he cannot prove how much damage each tortfeasor did, when it is certain that between them they did all”
SCOPE OF LIABILITY / PROXIMATE CAUSE
Scope of liability, or proximate cause, evaluates whether the harm was foreseeable as a risk of the negligent conduct.
1) Type of Harm
· Was this type of harm reasonably and foreseeably risked by ∆’s negligent conduct?
· Precise manner of harm need not be foreseeable
· Foreseeability is from time of the harm, i.e. not in hindsight
· In other words, the way the type of harm happened is irrelevant
· However, if something happens in a very bizarre way, this may be an entirely different type of harm (Doughty)
· Superseding/Intervening Causes?
· Where ∆1 negligently risks harm to π and ∆2 intentionally/negligently harms π, ∆1 argues that ∆2’s conduct was a superseding, intervening act
· The test remains…if ∆1 has created a reasonable and foreseeable risk which led to the type of harm which occurred, ∆1 is liable
· superseding/intervening cause may free ∆ from liability in some jxs
· ∆ may argue superseding, intervening act of π (instead of comparative fault, seen below)
2) Class of Persons
· Was this person in a class of persons foreseeably risked? i.e. Foreseeable plaintiff?
Rescue Doctrine
A rescuer can sue ∆ for creating peril to victim when rescuer is injured helping the victim.
· Rescuer is a class foreseeably risked, i.e. Class of Persons Test satisfied
· e.g. driver hits pedestrian, rescuer comes into street to help and is hit by car (may then sue driver)
Does the extent of the harm need to be foreseeable?
No, under the “Thin Skull” or “Eggshell” Rule.
· If π has a condition which makes the damages more severe, ∆ is still liable for those
· E.g. crashing into professional athlete who makes $10M
· E.g. injuring somebody with a pre-existing condition
DEFENSES TO NEGLIGENCE
CONTRIBUTORY NEGLIGENCE
What are the elements of contributory negligence?
1) π owes duty to self
2) π breached duty to self
3) π suffered actual harm
4) π’s negligent conduct was factual cause of π’s harm
5) π’s negligent conduct was a proximate cause of π’s harm
What are the systems/methods of comparative negligence?
1) Butterfield
2) Comparative
a.  Pure
b.  Modified
Butterfield Rule/System
Rule: π’s negligence is a complete bar to recovery.

Exceptions, i.e. π gets everything if…
1) McNamara rule - ∆ has duty to protect π from π’s own negligence
2) Rescue Doctrine – rescuer cannot be charged with contributory negligence unless acting recklessly
· e.g. rescuer (also π) comes to aid of ∆ who is stuck under garage with gasoline all over the ground…π hits switch to open garage but is badly burned when it ignites…∆ cannot claim comparative negligence
· e.g. rescuer comes to aid of pedestrian hit by car…rescuer sues fleeing driver…fleeing driver (∆) cannot use contributory negligence of rescuer
3) Last Clear Chance – if ∆ discovered or should have discovered π’s peril (i.e. could/should have reasonably avoided the consequences), ∆ cannot argue π’s contributory negligence
· e.g. horse left in road and ∆ runs it over…∆ cannot claim π’s contributory negligence for leaving the horse there
· e.g. somebody asleep on railroad tracks…conductor does not stop after seeing the person…train conductor cannot claim contributory negligence
4) Discovered Peril – ∆ did actually discover π’s peril
Note: 3 & 4 could only be invoked if π was helpless (if he could save himself from danger, these were inapplicable) 
Comparative Fault
The amount of π’s recovery is reduced in relation to π’s proportion of fault.
Courts will either (1) determine respective percentages of fault or (2) start at 50/50 and adjust fault from that point as to avoid arbitrariness.
Factors to determine apportionment of responsibility under common law
· Inadvertence of conduct vs. awareness of danger
· Magnitude of the risk
· Significance of what was sought by the conduct
· Capacity of the actor
· Extenuating factors which might require the actor to proceed with haste
Factors to determine apportionment of responsibility under the Restatement
1) Level of culpability
2) Causal connection
π may try to argue superseding, intervening cause rather than contributory fault so as to avoid all damages.
· π’s conduct must not have been reasonably foreseeable
Pure System
Each party is responsible for their respective proportions of fault.
Modified System (majority rule)
Each party is responsible for their respective proportions of fault, unless…
1) π’s fault is > 50%
OR
2) π’s fault is ≥ 50%
Do the Butterfield exceptions carry over?
· Mcnamara – yes
· where ∆ has duty to protect π from own negligence, comparative negligence not a defense
· Rescue Doctrine – jx split
· rescuer’s negligence not taken into account
· rescuer’s negligence taken into account
· rescuer’s negligence cannot be taken into account unless rescuer is reckless
· Last Clear Chance / Discovered Peril – no
ILLEGALITY OF π’S ACTS
What are the three approaches to whether π’s illegal acts bar the claim?
1) Complete bar
2) No bar, i.e. only relevant for %
3) Only barred if “serious” crime (determined by statute)
ASSUMPTION OF THE RISK
Express Assumption of the Risk
Express assumption of the risk is a risk occurs by contract.
· complete bar to recovery unless contract is unenforceable because (1) there was never a contract, or (2) this violates public policy
· as a general rule, parents cannot waive child’s claims (e.g. a parent’s pre-injury release of a child’s rights is invalid)
· e.g. pre-injury release liability for engaging in an activity
What must a liability release do/have to be valid?
1. be valid as a contract (relevant to contract law)
2. not violate public policy
· violation of public policy examples: doctors/hospitals, attorneys, reckless/intentional torts
3. cover the injury that happened, i.e. the injury is within the scope of the release
· Is this an inherent risk covered by the waiver?
· Or, is this too dangerous as to not be covered?
What factors contribute to the conclusion that a contract releasing liability violates public policy?
· involuntariness
· unequal bargaining power
· do you have options? 
· are you compelled to do this?
Implied Assumption of the Risk
What is implied assumption of the risk?
This is the existence of an implied agreement as a result of conduct.
What are the elements (generally)?
1. π knows of danger and its implications
· what are the inherent risks of this activity?
2. π voluntarily encounters the danger
· had a valid choice not to encounter it
What are the 3 approaches to π’s recovery under implied assumption of the risk?
1. complete bar
· accordingly, lawyers may be more inclined to argue implied assumption of the risk instead of contributory negligence (this scheme may be more favorable)
2. eliminate defense completely
· can be sufficiently covered by contributory negligence or arguments of duty/breach of duty
· e.g. contributory negligence argument: π was unreasonable in encountering the risk
· no duty to protect others from inherent risks of an activity
· cannot, however, increase likelihood of risk or its magnitude
· no breach of duty where ∆ reasonably believes π has accepted the risk
· e.g. not liable for painter who falls on the roof because you assume the painter knows what she is doing
3. primary & secondary assumption of the risk
· primary – ∆ does not owe a duty or has not breached a duty (bars claim)
· turns on questions of duty and breach of duty discussed above
· no duty to protect others from inherent risks…what are the inherent risks of an activity??
· no breach where ∆ reasonably believes π has accepted risk
· secondary – comparative fault

Sporting Events
· duty not owed if the thing is an inherent risk (rule against something tends to show no duty)
· at sporting events, not an issue of negligence (spectator is not breaching a duty by watching a game)
· so, this becomes an issue of primary assumption of risk
· “The Baseball Rule” – limited-duty rule for stadium operators and owners
· duty of reasonable care not to increase risk but no such duty to protect from inherent risks

· inherent = reasonably expected; those risks that cannot be eliminated by ∆’s reasonable care
· when people sue a team, this is generally dealt with under landowners’ duties (see below)
· thus, most of these cases involve one participant suing another
· participant cases ask whether conduct was reckless/willful (no RPPSSC standard)
STATUTES OF LIMITATIONS
What are the 3 approaches as to when a claim accrues?
1. date of injury
2. date of wrongful act
3. date of discovery (majority approach)
· look at earlier of two dates: (1) when π subjectively knew, or (2) when π objectively should have known
· states differ on what has to be discovered
· majority: must discover injury + fact that ∆ had causal role in injury
· CA: “know facts sufficient to allow the filing of a lawsuit”
What are the exceptions? In other words, in what situations will the statute of limitations not begin under the 3 approaches above?
1. continuous treatment rule
· when professional negligently does something and then tries to treat/fix patient, SOL does not run until treatment
· gives opportunity for professionals to fix mistakes and thereby avoid lawsuits
2. tolling periods for minors
· SOL often doesn’t run until age of 18
3. equitable estoppel
· where ∆ induces π not to sue
EXCEPTIONS TO RPP/SSC DUTY
DUTY IN NEGLIGENCE
Duty can be higher/lower than the duty of reasonable care because of the status or class of the parties.
· e.g. common carriers as ∆ and passengers as π
Common Carriers (jurisdictional split) – where transportation is for a commercial purpose
1. owe normal duty of reasonable care
2. owe a higher duty that “stops just short of insuring the passengers’ safety”
· very close to strict liability
· if π is bystander and not passenger, only the RPPSSC duty is owed
· some courts consider elevators, escalators, rollercoasters, etc. to be common carriers
· definition says it is something which moves people from one location to another
Guest Statutes – where ∆ is owner/operator of motor vehicle and π is non-paying passenger
· ∆ not liable unless willful/wanton misconduct
· paying π only owed duty of reasonable care
· query: what if passenger chips in $5 for gas? this could be argued both ways
LANDOWNER DUTY
This is where π is a land entrant and ∆ is landowner/possessor. π is injured because of a condition on the land.
Some courts apply landowner duties to activities on land, i.e. whenever an injury occurs on ∆’s land, the landowner duties are invoked.
What categories of entrants are there? – Note: can only be in one category at any given moment, although the categorization can change rapidly
1. invitee
· public invitee – on land open to public
· business invitee – on land for pecuniary benefit of owner
· owed duty of reasonable care
2. licensee – anyone not invitee or trespasser (includes social guests)
· owed duty not to willfully/wantonly harm
3. trespasser – no permission (immaterial whether entry is intentional/negligent/accidental)
· owed duty not to willfully/wantonly harm
· some jxs: if landowner knows trespassers are there and there is a hidden danger on the land, landowner owes duty of reasonable care
· this could mean simply to warn, not necessarily abate the condition
Are child trespassers treated differently?
Yes. They are owed a duty of reasonable care if…
1. dangerous condition on land
2. children are likely to trespass on land (this is foreseeable)
3. unreasonable risk of serious injury because of child’s youth/inexperience
· a written warning may not suffice
· more likely have to abate
What are the 3 approaches as to whether the entrant’s classification is relevant?
1. relevant in determining duty owed (see above)
2. no classifications – everyone owed duty of reasonable care
· can still take into account that somebody trespassed, i.e. was not a foreseeable π (no duty)
3. modify duty owed to classifications
· reasonable care owed to licensees and invitees (based on permission)
· trespassers: duty not to willfully/wantonly harm
What is the Dual Knowledge Exception?
Landowner has breached the limited duty when (1) he knows of the land entrant, and (2) he knows there are hidden hazards on the land
· DK Exception triggers an RPPSSC duty (unless there already is one)
In most cases, an RPPSSC does not have to abate a condition on land (merely has to warn). A RPPSSC may be expected to inspect the premises depending on the circumstances.

E.g. a prospective member of a club may be a business invitee but may also be a licensee. This is arguable.
The landowner duties apply only to conditions on land, not activities.
Open & Obvious Hazards
This is where an entrant on land, regardless of classification, encounters an open and obvious hazard.
The rule of open & obvious hazards applies to all 3 jurisdictional approaches on land entrants except where the classification is owed a lesser duty (not to wantonly harm).
Jurisdictional split
1. no recovery if open/obvious
· under Butterfield, idea was that π was negligent in encountering the hazard
2. RPPSSC duty owed where there is reasonable foreseeability that entrant will be distracted
· will the entrant have a reason to not know the hazard is there?
· foreseeable that entrant will encounter the hazard?
· e.g. if required by job to encounter the hazard every day, not likely to recover
Recreational Use Statutes
This is where the landowner opens land to the public and the land entrant is not a paying guest.
Entrant is owed a duty of limited care by the landowner (not to wantonly harm).
· paying entrant owed duty of reasonable care (e.g. fee to be there)
Landlords’ Duty to Tenants
What are the 2 approaches?
1. temporary conveyance of land so landlord owes no duty
2. duty of reasonable care factoring in contributory negligence of tenant
Firefighter’s Rule
This is where a firefighter is injured because of the negligence of a landowner who started the fire.
Rule: The landowner owes no duty of reasonable care if firefighters are there to deal with the hazard that brought them there in the first place.
· idea that risks of job are assumed
· intervening negligent acts can create liability for landowner though
NONFEASANCE
This is where π alleges that ∆ has failed to do something, i.e. has failed to assist.
General Rule: there is no duty to act
· exceptions, in which there is a duty to act, require a special relationship or conduct endangering another
· although conduct endangering another is really misfeasance
What is the distinction between malfeasance, misfeasance and nonfeasance?
· malfeasance – generally for misconduct for some sort of official
· misfeasance – an affirmative act which created risks 
· nonfeasance – no action taken
What are the exceptions to the general rule that there is no duty to act?
1. conduct caused harm to another + reason to know
· e.g. hit-and-run (no negligence because no breach of duty if there was no negligent driving)
2. continuing risk of harm created
3. statute
4. voluntary undertaking
· beginning to act then failing to continue
5. special relationship with π – Restatement (Third)
· common carrier – passenger
· innkeeper – guest
· landowner – lawful entrant
· school – students
· landlord – tenants
· custodian – protectee
6. duty not to prevent/deter others from assisting
DUTY TO PROTECT FROM THIRD PERSONS
This is where ∆ has a relationship with attacker. The question is whether ∆ owes a duty to the victim, π.
When can there be liability under a duty to protect from third persons?
1. special relationship
· can be triggered by landowner duties (Posecai)
· often depends on the degree of control and the credibility/ability in actually mitigating the problem
2. reasonable foreseeability of third party attack, determined by…
· specific harm rule – aware of specific, imminent harm
· similar incidents test – previous crimes on/near the premises
· totality of circumstances test – nature/condition/location of land + any relevant factors
· balancing test – foreseeable gravity of harm vs. magnitude of that harm
What are the legally recognized special relationships creating a duty to protect from third-party attacks according to the Restatement (Third)?
1. parent – child
2. custodian – protectee
3. employer – employee
4. therapist – patient
Podias – this turns on fairness, public policy, common sense, and morality
Custodians
Custodian – protectee relationship inherently gives rise to foreseeability of 3rd party attack.
· most states impose duty of reasonable care on custodians of dangerous individuals in protecting members of public
· generally no duty to control other family members
· parents more likely to have duty where child is younger (easier to control)
What are the approaches about the definition of “custody”?
· close, physical custody
· mere control (in any form)
Employer – Employee 
Is there a duty to control employees?
· question is whether this is a special relationship
· not custodian but there is a degree of control
· usually covered by vicarious liability (see below)
Therapist – Patient 
Generally, a therapist has no duty to others (this is not about the duty of therapist to the patient).
· confidential relationships often indicate no duty to others outside that relationship
· no custodian argument, i.e. no control
What are the approaches as to whether a therapist owes a duty in case of a threat to others?
1. no duty owed
2. requires a specific threat – Tarasoff duty
3. requires a threat (specificity unimportant)
Note: the duty in this situation is to warn the potential victim of the threat
Alcohol Providers 
Generally no special relationship here; however, this is not an issue of nonfeasance.

· analogous to negligent entrustment (e.g. giving car keys to drunk person who is litty af)
· not a superseding, intervening act when something bad happens because it is foreseeable
Duty of a Commercial Seller (commercial seller if charging people…even charging people at a party)
· Dram Shop Statutes – impose duty not to sell to (1) people noticeably intoxicated or (2) minors
· some jxs say RPPSSC duty when alcohol consumed on premises
· some jxs immunize alcohol providers from negligence
Duty of Social Host(s)
· most jxs: no duty
· some jxs: RPPSSC
· some jxs: impose duty of limited care
EMOTIONAL DISTRESS
Emotional distress is generally parasitic, i.e. damages for emotional harm attach to another tort (in the form of pain + suffering).
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (“IIED”)
Some courts do not recognize IIED. 
What are the elements of an IIED claim?
1) intent to inflict severe emotional distress (substantial certainty intent)
OR recklessness with respect to emotional distress (reckless = conscious disregard for risk)
2) extreme and outrageous conduct (this is where the main analysis lies)
a.  outrageous: “intolerable to civilized society”
3) π must suffer severe emotional distress
What is extreme and outrageous conduct?
· atrocious; utterly intolerable in civilized community
· very high standard
· 2 major factors in determining this
·  vulnerability of π (based on status relationship, context, etc.)
·  regularity of ∆’s behavior toward π and whether π tried to remedy it
· courts hesitant to call behavior “extreme and outrageous” for fear of 1st Amendment, normative consequences, etc.
In some states, an IIED claim is barred if there is an intentional tort like assault or false imprisonment (which protects the state of mind).
Does transferred intent apply for IIED?
No. However, intent may be transferred under an IIED claim if the elements above are satisfied and…
1) π was present at the scene

a.  narrow (literally present) vs. broad (e.g. hearing gunshot in house, seeing murder on CCTV) conception of presence 
b.  Exception – terrorism (can sue regardless of presence)
2) π is a member of ∆’s immediate family
IIED is generally brought when there is no claim for false imprisonment, assault, or battery, or when the SOL has run.
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
NIED may be valid where π suffers severe emotional distress and there was no physical injury resulting from the negligence.
There is a jurisdictional split on how to handle NIED claims.
A. Emotional distress not legally cognizable, i.e. no claim
B. Test for all NIED claims
i. Negligence PFC
ii. Negligence prima facie case + physical impact

1.  physical impact must precede emotional distress
iii. Negligence prima facie case + (1) physical manifestation of emotional distress, or (2) medically diagnosable emotional distress
iv. Negligence prima facie case + π within zone of danger

1.  zone of danger = immediate risk of physical harm or in fear for own physical safety
C. Is ∆ a bystander? If ∆ owes duty of care to π in the first place ( not a bystander
i. Yes – must be (1) closely related (2) present at scene (3) aware of injury to victim
1.  Dillon v. Legg – makes the 3 factors
2.  Thing v. La Chusa – makes the 3 elements
ii. No, ∆ is direct victim – use any (combination) of the 4 tests above for NIED claims
STRICT LIABILITY
Strict liability is the imposition of liability without proof of fault.
As such, there is no need to prove intent, recklessness, negligence, etc.
What are the types of strict liability?
1. vicarious liability – liability for torts of another
2. ultrahazardous activities or abnormally dangerous activities
3. products liability
Note: All 3 of these require proof of actual harm, factual cause, and proximate cause. 
The difference is that no negligence (or anything more) has to be proved. 
Respondeat Superior – a form of vicarious liability in which an employer is liable for the torts committed within the scope of employment
Remember, π can still sue the employee but may choose instead to sue the employer for purposes of recovery.
Elements:
1. employer-employee
2. tort was committed by employee
· employer may invoke any defenses the employee would be able to invoke (e.g. contributory negligence, assumption of risk, etc.)
3. within the scope of employment
· intentional torts generally not found to be within scope of employment
Is this an employer-employee relationship instead of one with an independent contractor?
· major approach: is there a right to control manner/details of work?
· control over the means vs. control over the end result
· some jxs: whether the motive of employee was caused by the employer

· some jxs: whether the employee was furthering the business

· some jxs: causal nexus between tort and employment
What are the exceptions to strict liability when the relationship is one with an independent contractor?
1. retained control
· supervision not sufficient to qualify for retained control
· the distinction is input on result vs. input on means to achieve result
2. retaining incompetent independent contractor
· qualified to do work?
· often this is just a negligence case because a person breaches a duty to those foreseeably risked by hiring an incompetent independent contractor
3. inherently dangerous job
· look at the alleged act of negligence
· extraordinarily dangerous?
Was this within the scope of employment?
Assuming this is an employee…
· “Going and coming rule”: an employee is generally not within the scope of employment during a commute, unless…
· employee is “on call”
· employee drives personal vehicle
· employer instructs employee to carry out an errand
· commute serves a dual purpose for both employer and employee (a.k.a. incidental benefit)
For example, employer pays during commute so gets the benefit of a wider range of employees because he/she is incentivizing people from a wider radius to work
Note: exceptions are often seen as a sort of extension of the workplace
· Frolic vs. detour
· “frolic of his own” = outside scope
· time and space are relevant
· frolic then head back to work
· two-part test: (1) employee must have formulated an intent to act in furtherance of the employer’s business (2) intent must be coupled with reasonable connection in time and space with the work he/she should be doing
· “detour” = within scope
· e.g. smoking a cigarette while otherwise acting within scope of employment
· Montague Rule: intentional tort committed by employee is within scope of employment if required by / incidental to the person’s duties or is reasonably foreseeable in the light of the employer’s business
If tort is not within the scope of employment, you can often argue negligence on the part of the employer (negligent hiring/supervision).
Abnormally Dangerous Activities
This generally pertains to “blasting with high explosives.” The key here is whether the activity can be made safe with reasonable care.
· fireworks?
· some courts say commercial displays do subject the party to strict liability
· most courts say that fireworks displays can be made safe by using reasonable care + cite common usage, so no strict liability
Restatement sets forth a two-part test:
1. activity must create a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors, i.e. unavoidably dangerous
2. activity is not one of common usage
Some jurisdictions do not use strict liability for this. Instead, it is a mere negligence case.
Res ipsa loquitur could be relevant, i.e. in an explosion, nobody will know what facts caused the explosion.
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