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1. DAMAGES
Single Judgment Rule
      The Goal: to restore plaintiffs, as closely as possible, to their condition before the harm occurred.
      Single Judgment Rule: Only one judgment can be entered
o   You only get one shot at it
o   Fetter v. Beale (1967): He gets 11 pound sustained head trauma and recovers damages
Later brought a second claim because his skull started to fall apart and the court ruled no- you have one shot at the claim you have to bring all your damages forward (past and present) all at once
      Why?
o   Lump sum payment avoids:
High admin costs for continued litigation
Difficulty collecting money over time – could file bankruptcy, etc.
Malingering = gives P’s incentive not to get better
Indefiniteness: gives peace to defendant
Economic Losses:
      Past Loss
o   Lost Income
o   Medical expenses
o   Other incidental damages
      Future Medical Income Loss
o   Income and medical expenses
o   Age/work life/ dependents
o   Economic variables (interest/inflation/taxes) – Total offset Rationale
You have to generally make guesses about these things
3 factors to calculate
Non- Economic Losses:
      Really open ended
      Pain and suffering, mental anguish, loss of enjoyment of life
      No hard and fast criteria
      California jury instructions example on SLIDES
-       Rationale for non economic damages:
-       Recognition: Emotional trauma is real as physical or economic harm
-       Deter: wrongdoer by forcing him to beat the social cost of harm
-       Access: Promotes court access to those hurt not in traditional, easily observable way.
Judge and Jury:
      Usually the judge won’t set aside a verdict as being too high unless it…
o   Shocks the conscience
o   Fact finder- usually the jury has discretion to determine compensatory damages
o   Courts have additional authority to alter awards under the common law doctrine of remittitur and additur:
Judge goes to a party and tells them: “Look I think the amount should be x amount, you can either accept this amount or you can go to a new trial”
Judge sitting as 13th juror
 
 
McDougald v. Garber: D’s malpractice left P in a permanent coma. Court ruled that some level of awareness is necessary for loss of enjoyment of life damages
Trial court awarded 9.6 million total and the court cut it down to 4.7 million
-       Cognitive awareness a pre requisite to recover for loss of enjoyment of life
-       An aware of money damages in such circumstances has no meaning or utility to an injured person
 
Seffert v. LA Transit Lines: Bus dragged woman and crippled her. Court held that for a verdict to be excessive it must be so out of line w/ reason that it shocks the conscience and necessary implies verdict must be result of passion and prejudice.
-       Shocks the conscience
o   Fact finder jury has a lot of discretion – they can award the damages in a case (set the number)
o   Judge can set aside verdict if it shocks the conscience and therefore implies a verdict as a result of passion and prejudice.
o    
-       How to apply damages
 
BP Spill: demonstrates how hard it is to calculate the future economic loss/harm.
Where do we draw the line on who gets compensated? – Line can be drawn based on geographic location and usually based on property damage.  – strippers out of luck.
 
 
Punitive Damages:
Goal: More than a mere tort, goal is to punish or deter conduct and fill in gaps of crim law.
 
-Punitive Damages requires willful wanton malicious intentional misconduct and fraud.
1. Reprehensibility of defendants conduct:
-       Whether harm caused was physical v. economic
-       Did conduct show an indifference to or a reckless disregard of the health and safety of others.
-       Was target vulnerable?
-       Was conduct repeated?
2. Proportionality: 9:1 ratio – not binding but instructive
3. Connection to similar criminal + civil sanctions
Punitive Damages: for intentional, willful, fraudulent or wanton misconduct, oppression and malice in fact
 
-       Ask ourselves was the conduct willful wanton or malicious & if not, do other policy concerns support extending or reducing punitive damages(Mathias).
-        
Note: Punitive Damages can violate the 14th amendment (due process) if award insufficiently accounts for the 3 Gore guide posts
 
 
Taylor v. SC:
-       Guy driving under influence w/past DUIs and struck Plaintiff. Court held that absence of intent to harm by D unnecessary since there was “ a conscious and deliberate disregard of the interests of others that his conduct may be called willful wanton” – can look at the past history or can look at the isolated incident of driving drunk just this one.  (2 holdings)
o   There did not need to be an intent to hurt Plaintiff as long as conduct…
-       Can use either logic to defend your case
-       EXAMPLE OF USE IN DRINKING OR DRIVING HYPO: if you’re state attorney you’d use the isolated incident version to strengthen your case – Guy did it once that’s enough
o   As defense you’d look at past history and claim that this isolated incident does not warrant willful and wanton misconduct.  
 
Mathias v. Accor Economy Lodging, Inc. (punitive damages deemed excessive)
-       Plaintiff bit by bed bugs in infested motel room, that had repeated awareness of the problem. Trial court awarded $186k in punitive and $5k in compensatory. D appealed for punitive damages too high. Court ruled that it was not  an excessive amount because punitive damages should fit the crime, there must be violation of reasonably clear standard, sanctions should be based on wrong done not status (wealth). D met all 3. Additionally courts allow higher amount because wrong was lucrative and had a low chance of detectability. ( you may do this 10 times but only caught once so they punish you based on you doing this 10 times because you wouldn’t have been caught). In this case the court did allow such a high punitive damages award. $186k
 
State Farm Mutual Automobile Insurance Co. v. Campbell: (punitive damages violate 14thamendment/due process)
-       Campbell involved in car accident for which he was liable, killed someone and injured another. But state farm (his insurance) refused to settle for reasonable amount ($50k). State farm at first refused to pay judgment and Campbell brought a suit against them for intentional infliction of emotional distress. The Supreme Court uses Gore guideposts (3) to reduce punitive damages award based on:
-       1. Reprehensibility
o   More physical, more repeated, more intentional, was target vulnerable
-       2. Proportionality (more than 9:1 pun-comp usually excessive)
-       3. Comparison to other penalties – criminal or civil sanctions
o   At best the most fitting civil sanction would’ve been fraud - $10k sanction
-       They decide that Punitive Damages award wasn’t reasonable nor proportionate to wrong committed.
-       Irrational and arbitrary deprivation of D’s property
-       Case remanded to analyze punitive damages
 
From <https://mail.google.com/mail/u/1/#inbox/15ef3178defc7730> 
 
a.  
1. INTENTIONAL
a. Definition of intent as it pertains to torts
i. Person acts with the purpose of producing the consequence
ii. The person acts knowing that the consequence is substantially certain to result.
1. A reasonable person could know the consequences (an objective standard used by the jury, also known as the "reasonable person standard"
2. Capacity is not a defense (Garrat v Dailey)
a. Garrat v Dailey: (F) Kid pulled out a chair of a woman and she gets hurt. (H) Court held that intent could be satisfied if he had the knowledge that the harm would occur. [R] Even if not done purposeful, knowledge to a substantial certainty is sufficient.
b. *Liability Insurance doesn’t cover intentional torts (note by Zimmerman)
c. Assault: intentionally engaging in conduct that puts someone in reasonable fear of imminent body harm.
i. The victim is judged by a jury objectively, and they determine if a reasonable person in fear of imminent bodily harm. Must be intentional (With purpose or substantial certainty the harmful consequence will result.
ii. (Picard v. Barry Pontiac Buick)
1. Picard v. Barry Pontiac Buick: (F) A representative from the car dealership did not want to get her picture taken. He said "who gave you permission to take my picture" and walked up to her. Then he placed his finger on her camera phone. (H) Court ruled that it was assault because a reasonable person would have been in fear of imminent body harm from the way he walked up and "lunged at her". Also held that it was battery because he touched something intimately connected to her.(See Battery). 
iii. Could be neglected if theres a conditional attached to a verbal assault.
d. Battery: 
i.  Battery is an offensive contact or unconsented touching that is deemed liable to the D if it offends a reasonable sense of dignity. (Wishnatsky v. Huey)
1. Wishnatsky v. Huey: (F) P gets the door slammed on him and sues D for battery. (H) Court held that P is a overly sensitive person about the situation and court has to use the objective standard (offending a reasonable sense of personal dignity"
ii. Could also be something that is intimately connected (Picard's camera)(Purse)
e. False Imprisonment:
i. Unlawful restraint of one's personal liberty or freedom of locomotion. There must be actual or legal intent to restrain. Confinement may be (1) actual physical barriers, (2) submission to physical force, (3) threats of physical force, (4) other duress, (5)legal authority. All must be against will. Person confined must be conscious of confinement or be harmed by it if unconscious. Threats are sufficient if they would threaten a person of ordinary sensitivity. 
1. Having a moral feeling that you have to pay is not enough, it has to be tied to one of the elements. If free to go at anytime, then not FI. See (Lopez v. Winchell's Donut House)
a. Lopez v. Winchell's Donut House: (F) Employee called into Donut House and accused of stealing. She was brought to a back room for questioning and the door was closed and locked. (H)Court held that there was no false imprisonment and moral force is insufficient. Plaintiff could have left at anytime/ didn’t  ask to leave.
f. IIED:
i. Elements of IIED
1. An intentional or reckless act that by 
a. Intentional: purposeful  or substantially certain
2. Extreme + outrageous conduct
a. Is defined by an act that "offends the generally accepted standards of decency or morality"
b. Insults not enough
3. Causes
4. Severe emotional distress to another
ii. Womack v. Eldridge
1. D wrongfully takes a picture of P for use in a child molestation case. P testified he suffered great schock, distress and nervousness. D should have known the likelihood of serious mental distress caused by his actions.
iii. Hustler v. Falwell (also in Defenses and Privileges) 
1. Magazine depicts drunken incestuos rendezvous in an out house of public figure. P sues for IIED. In order for public figure to recover for IIED. 
a. Required to show
i. Statement was false, and
ii. Statement was made with malice or
1. Or a reckless disregard for the truth (Nobody believed it was true)
2. Also used as an example of a constitutional defense
a. Public figures are likely to be subject to criticism, and the right to speech  should protect satire against them.
iv. NBC "Catch a predator" Hypo
1. IIED: 
a. TV producers controlled the events that lead to his death.
2. NO IIED
a. Issues of Public concern b/c public figure
 
a. Defenses + Privileges To Intentional Torts
i. Constitutional Defense
1. First Amendment: Limits tort actions of defamation + IIED involving Public figure + issues of public concern with cases that involve (1) false statements of facts made maliciously or with a "reckless disregard for the truth" (2) fighting words or (3) obscenity.
a. Hustler v. Falwell
i. Public figure will be open to criticism, and satire is not understood as being statement of facts/
b. Snyder v. Phelps
i. West Buro church protested at soldiers funeral, stating that gays are being killed bc army allows the gays. This is protected because even though the soldier is not a public figure, it was speech about a public issue even if the speech is outrageous.
2. 14th amendment: limits excessive punitive damages that don’t check (1) reprehensibility, (2) proportionate, (3) or other crim or civil actions
ii. Consent
1. People who expressly consent and engage in behavior have no ground and should not have the right to recover when there is no anger or excessive force. "No man shall profit by his own wrong doing", is a reason why one cant sue for engaging in illegal activities.
a. Could sue if the conduct by the other party was not in range of consent, excessive force is an example of not being win the scope of consent.
b. Hart v. Geysel
i. Illegal prize fight not out of anger and consented to, fighter dies. Fighters don’t have right to recover from damages in fight unless excessive force is used and is outside scope of consent. 
iii. Justification
1. Self Defense:
a. May use "reasonable force" in  response "reasonable" belief that another will intentionally cause them harm. Jury looks at circumstances, objectively reasonable and a subjective fear. ([1] fear was honest; [2]fear was reasonable, and [3] the means were reasonable)
b. No privilege to use deadly force unless fear of losing life.
c. Not required to retreat unless you could do it in "complete safety".
d. Courvoisier v. Raymond
i. D shot P (officer) thinking he was a burglar. D said P approached him in threatening way & thought life was in danger. Court held that D needs to have a reasonable belief hes in danger to use self defense (Mistake okay of subjectively reasonable.)
ii. Even if shoots a person behind, the doctrine of transferred intent protects him.
2. Defense of Prop.
a. May use reasonable force to protect your property. 
b. Could use deadly force when your in your house. (if not home, must not use something that causes great bodily harm because law places a higher value on life)
c. Katko v. Briney
i. P breaks into D's uninhabited house & acts shot by a shotgun trap. Court held that you cant use calculated traps to cause serious injury/death just to protect property. Only ok if personal safety also at risk.
3. Necessity:
a. Privilege to use property take steps to protect self or 3rd parties. Required to compensate for damages (Not in public necessities)
b. Public : For purpose of averting imminent public disaster. You can use public property out of necessity and if damage you don’t have to pay for it.
c. Private: Privilege to take steps to take to protect self or 3rd parties (if someone refuses and you suffer damages you can sue) You pay back damages (unless act of god). Doesn’t include harm to other people.
i. Vincent v. Lake Erie Transportation
1. During violent storm, D kept boat anchored to vincent's dock and kept readjusting; boat knocked against dock causing $500 damage. Court ruled for reason of private necessity you can use one's property, but you gotta pay damages.
ii. Reasonable exercise of ordinary care given circumstance
1. NEGLIGENCE
a. Negligence requires 4 things
i. Duty:  **ALWAYS TRY TO FIND OUT WHAT THE RISK WAS** Then it will be clear if it was misfeasance or non-feasence
1. an obligation to conform to a particular standard of care to another, usually that of an ordinary prudent "reasonable person" (special relationship).
a. Exceptions to reasonable person standard: the standard measured by "ordinary prudence" that a "reasonable person" would exercise to avoid injury under the circumstances.
i. Common Carriers/Experts: Bus transportation, airplanes; they must act like an "average member of profession" in community.
ii. Children + Physically disabled: Subject to a more lenient standard based on their circumstances (6 year old measured with other reasonable 6 year olds). Except when they are engaging in adult activities. 
b. Non-Feasance: (Dindunuffin)
c. POLICY REASONS TO IMPOSE A DUTY: (1) foreseeability of harm to P, (2) degree of certainty, (3) closeness of connection, (4) moral blame, (5) policy of future harm, (6) burden to D in community sense, (7) how D could act as insurance.
i. Not doing anything, and then the harm results. Generally no duty, unless theres a
ii. Special relationship to victim: Special relationship: parents, common carriers, property to public, custodial relationship to helpless person.
1. CUSTODY: Duty arises when someone has custody of another who is deprived of normal opportunities of self-protection.
2. Harper v. Herman
P was a guest on D's boat. P suddenly jumped off and became a quadriplegic. Court held D owed no duty of care to P bc D made no $ gain, P expected no protection, nor did P lack ability to protect himself (NO CUSTODY).
i. Special relationship to perpetrator
1. People in charge of dangerous people:
1. RULE: One has a duty of care to a 3rd party when they have a special relationship to the dangerous person/ perpetrator if theyre in the best position to foresee the harm and know theyre in serious danger.
1. Tarasoff v. Regents of the UC
1. P's kid was killed by Poddar, the client of UC's psychologist. Poddar told him he was going to kill her. Dr ordered him detained but they let him go. Court held that D had a duty to P bc they had a Special Relationship to Poddar, and they knew of the serious foreseeable harm to them.
 
i. Misleading representation: Negligent representation of physical safety
1. Negligently provides false information (DUTY NOT TO MISREPRESENT INFORMATION TO 3rd PARTY, if it would present a substantial and foreseeable risk of injury)
2. When "reasonably relied" upon it gives rise to harm to 3rd parties, and actor must reasonably expect 3rd parties to be put in peril, could be careless info gathereing or communication
3. Randi W. Muroc Joint USD
1. P was sexually assaulted by a school administrator. He had complaints of sexucal misconduct by other school districts, which recommended him anyway. Court held  a duty by these districts to 3rd parties to not misrepresent facts that put them in foreseeable harm.
i. Voluntary assumption of care or service,
1. When you voluntarily assume care, you have a duty to not fail to use reasonable care (Must not leave him worse than he was).
2. Farwell v. Keaton
D and P were drinking. P got beat up, D got away. D drove P around for hours, and only gave him ice. D left P unconscious overnight. Court held that a duty arose bc D gave him a ice pack, giving care. Also bc they were companions in a common undertaking.
i. Duties of Landowners and Occupiers
a. Common Law identifies 3 classes
i. Invitee
1. People giving a material benefit to owner, or someone using it for public use for the specific public use.
2. Owner serves duty to protect from known or reasonably knowable hazards on property. Even if hazard is obviuos.
ii. Licensee:
1. All persons who enter premise w/ permission
2. Duty to make known dangers safe
3. Carter v. Kinney:
1. D hosted bible study, P went and hurt himself on ice in driveway that D was not aware of. Court held that P was a license and could not recover because there was no benefit to the party hosting them.
iii. Trespasser
1. Person who enters without permission
2. Generally no duty, but you cant willfully or wantenly intend to hurt them
b. New Rule: Landowner has a duty to exercise reasonable care in the maintancace of premises for the protection of lawful entrants.
i. Heins v. Webster County:
1. P went to hospital and claims they went to get a job (santa), and D hospital said that he went for a social visit (licensee). Court held that landowners have a duty to lawful entrants to prevent foreseeable harms.
2. Factors of breach of such duty may include
1. (1)Foreseeability of harm, (2)purpose to enter,(3) the time/manner/circumstances for entry, (4) expected use of the property, (5) reasonableness of inspection or warning, (6) opportunity to repair or give warning, (7) and burden on landowner.
 
a. Landowners Duty to Criminal activities:
i. Job of LL to take steps to reasonably expect the mitigation of foreseeable harm. LL is in the best position to protecc & pass the fees to the tenants.
ii. Posecai v. Wal-Mart Stores:
1. P was robbed in Parking lot at Sams Club. LL only had one security guard and he was inside, P sued the LL. Court held that LL's have a duty to protecc against foreseeable crime. This crime was not foreseeable because there had only been two prior crimes in parking lot.
2. *Foreseeable crime  test is balancing the foreseeability and gravity of harm with burden imposed on owner. Greater the foreseeability and gravity, the greater the duty of care.* 
iii. Todorovich v. Columbia:
1. P was on vacation. While away, D (LL) changed lock and keys bc someone got robbed outside. P was harmed by crime inside lounge bc they didn’t have keys to get in further. So it was unforeseeable, and D did not have a duty for unforeseeable crimes.
iv. Washington v. Albany Housing Authority:
1. P and 3 kids died in apartment fire that 3 yr old kid started in building maintained and operated by D. P sued D for negligence. Court held that owner of real property has a legal duty to maintain premises in a reasonable safe condition. Harm of fire was foreseeable, and D had constructive notice of defective equipment, so they had a duty.
 
i. Duty from Government entities:
a. Is issue traditionally a gov function or does it arise out of private conduct? 
i. Private conduct: Transit, hospital,
ii. Gov conduct: Cops, fireman
b. Is the decision discretionary?
i. Reflect balance of competing policy concerns (No duty)
ii. Or is it ministerial?? (Duty if they foresee harm)
1. Laver v. City of NY:
1. 3yr old kid died, and D (Gov. medical examiner), thought it was murder and P (father) was investigated. D found out it wasn’t murder 3 weeks later, but it wasn’t fixed till 17 months later. P sued. Court held that to sue for not doing a ministerial act, the ministerial duty must be to protect the P. Here, D the ministerial duty of disclosing new info was for gov efficiency purposes.
c. Duty owed to public at large? (no Duty)
i. Or has Gov taken on specific obligations w/ an individual? (Duty if elements)
1. Assumption of care
2. Knowledge of foreseeability of harm
3. Direct contact w. injured party
4. The parties justifiably relied.
ii. Riss v. City of New York
1. P was repeatedly threatened by ex - bf and a sued police for protection multiple times. Ex bf hired thug to throw lyre in her face. Court held protection afforded to citizens is at large and general. No liability in tort law for police who fail to exercise due care. Duty cant be owned to general public.
iii. Cuffy v. City of NY:
1. P has continual dispute w/ neighbors and regularly seeks police protection. On one instance police say they will come in morning. Police never show up and P's son gets attacked. Court holds no duty under Cuffy factors test bc no reliance. 
 
i. Duty for Non Physical Harm (Pure emotional & pure economic)
a. Limiting Pure Emotional Harm cases: Casses where P directly suffers only emotional harm, and no physical harm, from D's negligent Conduct.
i. Falzone v. Busch: (Physical Impact Result from Zone of Danger)
1. P was in parked car, when D negligently killed husband w/ car and it almost hit her. She suffered only emotional distress that led to illness and P sued. Court held injured person could sue if injury or sickness would be regarded as proper element of damage had consequences come from physical injury
2. **Physical Injury Result** Court held that there must be:
1. Negligence
2. Immediate fear of injury
3. Actually cause fright/emtional harm
4. Results in Substantial bodily injury
ii. Metro North Commuter Railroad v. Buckley: (Physical Impact)
1. P works for train company and learns of dangers due to exposure to asbestos. P alleges "cancerphobia" and sues for NIEP. Court held P cannot recover because contact with asbestos is not physical impact bc there was no symptoms of cancer. Even if no symptoms or disease, in rare cases there will be physical impact if they are "more likely than not" to develop disease. 
iii. Gammon v. Osteopathic Hospital: (Foreseeable psychic injury to an ordinary sensitive person)
1. P arranges funeral with D for his dad. P accidentally was given a human leg, and he thought it was his dads. P got pale and had nightmares. P sued. Court held that P could sue for emotional distress from negligent conduct if the psychic harm is foreseeable to an ordinary sensitive person.
2. Psychic harm foreseeable to ordinary
iv. Johnson v. Jamaica Hospital: (No duty to parents)
1. P's baby daughter in D's hospital when she got snatched up. Came back 4 1/2 months later. Court held that it doesn’t matter how foreseeable the psychic harm was, if there's no original duty owed to P. Duty here was only to kid, not parents.
v. Portee v. Jaffee: (NIED For Relatives dying.)
1. P watches her son get crushed by elevator. P herself never exposed to risk of physical danger. Court held she could recover for pure emotional injury when..
1. Family relative/intimate dependent
2. Contemporary witness
3. Physically close to event
4. Death or substantial physical Inj. Caused by D's negligence.
5. (Result in severe ED)
b. Limiting Pure Economic Harm: Cases where P only suffered economic harm and no personal injury or personal property.
i. Nycal Corp. v. KPMG:  Duty to non-privity sufferers of pure economic harm
1. P relied on D's financial statements on Gulf, and invested into it. Gulf went bankrupt and P lost money. Court held that if D (1) was in business of their pecuniary interest, and (2) they negligently misrepresent info, and (3) there was justifiable reliance, then there may be liability. P has to be a "limited group of persons", who D knew of, or reasonably expected to rely on it. P here was not known to D.
ii. Gourmet Food v. Kinlandia:
1. Wall from a 39 story building fell and caused streets to be blocked off. P owned Deli and sued D for pure economic harm for business being closed for 5 weeks. Court held that in order to sue for pure economic harm, P must show that the harm is a special injury that goes beyond a harm done to the whole community (Public at large)
2. Have to show that you're more damaged from conduct than the public at large from the public inconvenience. (special injury) P suffered damage that everyone else suffered.
 
 
 
a. Misfeasance
i. Your conduct places someone in a greater risk of harm. Duty arises. (exceptions).
 
1. Limiting duty for Policy reasons
a. Unlimited Liability: Would be too much liability 
i. Methods to limit liability
1. Contractual privity
ii. Straus v. Bell Realty Co.
1. Ny had massive blackout. P falls down stairs as he is retrieving water. Sues electric company for negligently causing blackout and subsequent fall. Court rules that company is not liable due to unlimited liability reason, they use contractual privity to limit.
2. **LIMITS ORBIT OF DUTY UNLESS a narrow class of people / a known group.**
b. Social host v. Commercial host conditions, that lead to harm
i. Reynolds v. Hicks: Social host has duty to kid but not to 3rd party.
1. kid was an underage kid drank at a wedding, and got drunk. He drove and injured the P. Court held that the weddings hosts (D) are not liable because the court limits duty to social hosts because its unfair to hold them to the same standard as commercial vendors.
ii. Factors to consider
1. Expertise, cohesion, money.
c. Burden to D to protect against harm
2. Evoking Duty where there's usually none
a. Negligent Entrustment: One who knows or has reason to know chattels will be used in anyway that creates an unreasonable risk of harm to another.
i. Applies to anyone who directly or indirectly supplies property for use. (sellers, lessors, donors, lenders)
ii. Vince v. Wilson
1. P is the grand aunt and car dealership and car salesman. They gave the money and the car to a kid who they know is going to present a substantial risk cause hes a shit driver. Court held that when the chattel was given they knew or should have known why entrusting them is negligent/ foolish because it creates a substantial risk.
 
 
i. Breach: 
1. a failure to satisfy the standard of care. (Reasonable Person Standard)
a. Standard of Care
i. Adams v. Bullock
1. P (little boy) walked by a trolley line swinging an 8ft wire. P gets shocked and burned. D not liable because  extraordinary casualties are not within the area of ordinary provision.
2. Braun case: Different bc D, with reasonable care and foresight, should have known someone would come in contact with the exposed wires. The wires were in a lot where D reasonably could have known they would eventually build there
b. Risk Utility
i. U.S. v. Carrol Towing
1. Tug crew was adjusting lines. Lines broke, all boats rammed into each other. Court held that the burden of having an attendant aboard the barge was less than the gravity of injury multiplied by the probability the harm would occur.
2. B<P(L) means the risk utility analysis  standard of care was breached.
3. Problems: 
1. Grey v. Pinto- car explodes, ppl die, guy sues, all bad, pinto says that it be like that sometimes and the cost is cheaper to let it happen.
c. Reasonable Person Standard
i. Betherl v. NYC Transit
1. P was injured on D's bus due to the seat collapsing. No proof showed that D knew of the defect, except for a repair print out 11 days prior. Jury was instructed them that common carriers had to use the highest degree of care. The Court held that the reasonable person standard is flexible enough to permit juries to take into account that they're common carriers.  
d. Role of Custom : (Meant to fill in the gap from ordinary breach)
i. Proof of common practice may be used to demonstrate that D complied/failed to comply w/ due care. May be used as some evidence but not conclusive evidence.
ii. Benefits
1. Feasibility, foreseeability, expertise + expertise, encourage safe norms
iii.  Problems
1. May not reflect full costs of potential harm on society, discourage innovation, market failures, inconsistent w/ other social policies.
iv. Trimarco v. Klein (Shower case)
1. P fell through shower window that looked shatterproof but was not. Court held that custom helps establish that precautionary measures are 
1. Feasible, known and available, and reflects the experience of many.
v. Consider 3 things when deciding if using custom in SOC
1. Does the custom apply?
2. Was it adopted to protect against the harm alleged or for some other related reason?
3. How persuasive is the custom?
1. Consider jurisdiction and is it normal practice in court.
e. Role of statutes/ Negligence per se
i. Unexcused violation of a statute will establish negligence when the purpose of the statute is designed is to protect a particular class of people or interests, or to guard against certain harm or hazards. 
1. What is the purpose of the statute?
1. Martin v. Herzog
1. P driving buggy w/o headlights violating statute and gets hit on turn. Court held that absent a good excuse, violation of statute, violation of statute is negligence per se. So contributory negligent.
2. Is there a good excuse?
1. Affirmative excuse: following it would place you in a higher risk.
2. Tedla v. Ellman
1. Junk collectors walking on highway on wrong side gets hit. Court held that the statute to preserve life and limb doesn’t have to be followed when observance would subject them to more imminent danger. Also, statute needs to be for harm that happened.
3. Excuses: 
1. Physical incapacitations
2. Attempt to comply
3. Does not know or should not know
4. Confusing statute
5. Compliance would cause
4. No excuse, violation is negligence.
 
a. Proof of Negligence:
i. Direct evidence:
1. The smoking gun, video of them doing it. Case closed. (Worldstar!!)
ii. Circumstantial evidence:
1. Negri v. Stop and Shop
1. Dirty baby food on floor at market. Court held that for constructive notice, defect must be visible and apparent and exist for long enough time to permit remedy.
2. Gordon v. American Museum
1. P slips on "piece of paper on steps of museum." Court held that paper was there long enough to constitute constructive notice.
 
i. Res Ispa Loquitor
1. ELEMENTS(1)The alleged harm ordinarily will not occur without negligence. (2) In the exclusive care of D. (3) Not caused by the P.
1. Byrne v Boadle
1. Barrel of flour fell and hit dude. Situation/Facts speaks for itself. Shifts burden to D to prove innocence.
2. McDougald v. Perry
1. Spare tire fell out of carrier on D's truck and struck P's windshield. Court held res ispa applied.
3. Ybarra v. Spanguard
1. P went in for surgery for appendicitis, woke up w/ injured shoulder. Court held D had control over P's body and instrumentalities that might have caused injuries. Also, D was unconscious so could not contribute to injury.
 
 
i. Causation:
1. That the breach be the factual and proximate cause of harm.
a. Factual (Direct) Causation:
i. Requires a "but for" causation, which means conduct needs to only be "a" cause to be sufficient, not the most substantial.
ii. Stubbs v. City of Rochester:
1. P got typhoid disease. D negligently mixed drinking water with dirty water that contained sewage that caused typhoid. P sued, D tried to say too many causes to show direct cause. Court held when there's two or more possible causes of harm, if it can be said w/ reasonable certainty that it's D's fault, evidence to establish direct causation satisfied.
iii. Substantial Factor Test: when (1) D's negligent act is a but for cause, (2) negligence was causally linked to harm, and (3) it was a proximate cause.
1. Zuchowicz v. U.S.
1. D's (doctors) gave P double the max dosage of a drug to P. P got pulmonary hypertension and died. P used doctor's testimony that it was an overdose of drug and not simply exposure to drug that caused harm. Court held there is enough to find that a negligent act caused the harm if the negligent act is wrongful because it increases the chance of a particular type of harm, which does occur. The burden will shift to D to prove they did not cause the harm.
b. Alternative Liability:
i. Two to 4 defendants will be held equally liable for individual harm if the negligence is equal to all until they prove that they didn’t do it.
ii. Summers v. Tice:
1. 3 guys hunting quail. 2 D's both equally negligently fire gun at P. The harm done is indistinguishable amongs Ds. Court held that under alternative liability; If both Ds produce a single indistinguishable harm, both will be held liable for harm equally until they could prove it wasn’t the.  
c. Market Share Liability:
i. D is liable for their market share in production for
1. Participated in market
2. Produce nondescript product
3. In proportion to theur market share of the marketplace.
ii. Hymowitz v. Eli Lilly & Co.
1. Ps were injured bc their moms took no descriptive Pills when Pregnant with Ps. It's nearly impossible to remember who took what pill, and they were all similar. Court held that because they are negligent , (1) were in the market, (2) had no descriptive drug , are (3) Ds are liable for their market share in production.
1. *IN NY* even if D shows it wasn’t them, they were still liable because they put the risk out there.
d. Proximate Cause: Actor's liability limited to those harms that result from the risk that made the actor's conduct tortious. Sufficient connection between harm and action.
i. Eggshell Plaintiff:
1. Benn v. Thomas:
1. Car accident. P's decedent died from heart attack 3 days after accident. He was prone to heart problems due to preexisting condition. Court held eggshell P rule was in effect. Accident was proximate cause bc while the severity of the harm was unforeseeable, the heart attack was a direct result from the type of harm that was caused by P.
ii. Foreseeability of Type of Harm
1. Polemis: (OVERRULED BY WAGONMOUND)
1. Shipowner try to recover from D, who chartered ship. Crew was transferring Benzine and board got stuck and a plank fell. When the plank fell it caused a completely unforeseeable fire to start, and ship burned down. Although the type of harm (fire from plank) was unforeseeable, court held that D was proximate cause bc it was the direct cause.
2. Wagonmound:
1. D was in a nearby wharf putting oil into ship. Oil began to spill out the other side. The furnace oil began to spread to a nearby wharf where P was welding to repair ships. P had to stop work for 2 days. Then P deemed it was safe bc oil would not catch fire on water alone. Soon after resuming work, a piece of cloth caught fire in the water lighting the warf ablaze. Court overruled Polemis stating that bc the type of harm was unforeseeable, they can not be held liable.
3. Doe v. Manheimer:
1. P was raped behind overgrown bushes and grass by an assailant on D's property. Court held that D's negligence maintained property was not the proximate cause of rape. The possibility of someone being raped behind bushes is not within the scope of risk of risk of maintaining bushes.
iii. Unexpected P/ Victim:
1. Palsgraf v. Long Island RR Co:
1. P was standing on train platform. A guy carrying a bag almost fell, and D (RR) helped him. His bag fell, and it had fireworks, which went off and hurt P via falling Penny scale. Court held that negligence only happens in relation to others. Negligence isn't there where ordinary vigilance doesn’t put P in danger. There was nothing here that an ordinary vigilance would place P in danger, so no negligence because P is an unexpected Victim.
 
 
 
i. Damages:
1. The plaintiff is hard.
 
a. Judge and Jury on Negligence:
i. Law: Judge Decides
1. Benefits to Judge made rules: 
a. Need for clear lines and consistency
b. Institutional Competence and admin difficulties
c. Need to promote other valuable social conduct
d. Deference to another branch of government.
2. Baltimore & Ohio Railroad v. Goodman
a. P slows down near train tracks, gets hit while crossing RR. Court held that P is contributorily negligent bc the required standard of conduct is clear, judge may be decided by judge; jury not necessary. Said reasonable person would have got out of your car and checked if there was train.
ii. Facts: Jury Decides
1. Benefits of Jury deciding
a. Need for discretion
b. Institutional competence
c. Access to courts
d. Democratic principles
2. Pokora v. Wabash
a. P stopped @ RR to look for oncoming trains; he heard /saw nothing. Hit while crossing. Pokora not liable. Getting out of the car to check for train being reasonable is something for the jury to decide.
3. Andrews v. United Airlines
a. Andrews, passenger of UA flight is hit by falling luggage in overhead compartment on plane. Claims airline should stall netting to prevent this from happening. Court held airline is common carrier and owes duty of utmost care, beyond reasonable standard. It's for a jury to decide and a jury could be reasonably rule either way. 
 
i. Mixed Law Facts: Jurors decide
1. Except in exceptional cases- where  no reasonable juror could decide questions as a matter of law.
ii. Negligence: Judge decides duty. Jury decides breach, causation, + damages.
1. Exceptions: Exceptional cases or policy concerns warrant denying or limiting liability to a particular class of people.
 
1. Defenses To Negligence:
a. Contributory Negligence
i. Even if D was 99% at fault for negligent harm, If P was 1% at fault for the harm, case is barred at all.
ii. Limits on Contributory Negligence
1. Recklessness - If D's conduct is reckless it's not negigent therefore no contributory negligent
2. Expand Jury role bc they resist this idea
3. Last clear chance doctrine:
a. If D had last clear chance to avoid harm but proceeded anyway, there can be no contributory, and needs actual knowledge of P being harmed.
b. Comparative Negligence:
i. P's fault does not bar a recovery, but their recovery is instead reduced by % of P's fault
1. Pure comparative negligence (i.e. P 90% at fault, then they could recover 10% from D if they are at fault for that).
2. Modified Comparative Negligence:
a. P must be less than 50% at fault to recover. 35 states use rule that D has to be at least 50% responsible and P has to be less than 50% responsible. If it is tied; jurisdiction has to decide if P or D will win claim.
c. Assumption of risk:
i. Defense that P assumed Risk.
1. Express Assumption of risk:
a. Waiver saying you wont sue for D's negligence, and expressly assuming risk.
b. 2 Issues the Court looks @
i. Will they enforce clear exculpatory clauses to certain types of activities (consistent w/ public policy)
1. Hanks v. Powder Ridge:
1. P went snow tubing. P signs waiver for negligence that is clear but gets hurt. Court looked at Tunkle factors to see if it violates public policy
1. Considerations for Public Policy:
1. Public Regulated Business
2. Important Public Service
3. Available to Public
4. Excessive Bargaining Power (D being in better position while P is customer)
5. Contract Adhesion (Take it or leave it; No option to pay more to sue for negligence)
6. If D is under control of P
ii. Is the contractual language clear
2. Implied Assumption of Risk: 
a. When there's no express contract, D argues P assumed risk through his engagement in Risky Activity.
b. Primary Assumption of Risk (Sports / Rides)
i. Voluntary
ii. Known Risk (Extend & Danger)
iii. Obvious and necessary danger in assumed activity
iv. Not Affirmative Defense Because there's no legal duty
v. Murphy v. Steeplechase:
1. P went to amusement park and was injured on the "flopper". Court ruled that one who takes part in such a sport accepts the dangers that inhere in it so far as they are "obvious and necessary." He rode other obviously dangerous rides before.
c. Secondary Assumption of Risk
i. Voluntary
ii. Known Risk (Extend & Danger)
iii. Risk is created by D's negligence
iv. Asks if P reasonably assumed risk
v. Affirmative Defense because it is after all elements of Negligence are met by P. D is saying P assumed the risk so no recovery.
vi. Davenport v. Cotton Hope Plantation Horizontal Property Regime:
1. P lived in top floor of D's apartment. P told D of broken light in middle stairs, and P fell one night. Court held that there's no assumption of risk defense because secondary assumption of risk is incompatible w/ comparative negligence, bc P has to be at equal fault or more to be barred from recovery.
2. *Court rejects the use of Secondary assumption of risk.
d. Preemption:
i. 3 Types of Preemption
1. Express Preemption
a. Court looks at the text, purpose and history of the statute to see if it bars the lawsuit. 
b. Riegel v. Medtronic:
i. P had angioplasty after heart attack. Catheter burst and P nearly died. P sued manufacturer of Catheter. Court held that claim was preempted due to statute:
1. Medical Device Act (MDA) preempts state reqs "different from or in addition to" the fed law applicable to the device that "relates to safety and effectiveness"
2. Held that tort suits are additional requirements.
 
1. Implied Conflict or "Impossibility "Preemption.
a. Applies when you can't comply with the federal law and state law/ torts at the same time. Fed law preempts State law bc of supremacy clause.
2. Implied Obstacle Preemption:
a. No text, fed and state law comply with one another, but the state law obstructs or frustrates the federal law.
b. Questions to Ask
i. What is the purpose of statute?
ii. What level of regulatory oversight insists?
iii. What does the Agency say?
 
1. Strict Liability:
a. When D is at no fault, but is strictly liable for P's damages anyway.
b. Categories for SL:
i. Abnormally Dangerous Activity:
1. Has Six Factors, first 3 deal with dangerousness, and last 3 deal with abnormality. (Think of Hot Air Balloon)
a. High Risk of Harm to Others
b. Likelihood that the harm will be great.
c. Cannot eliminate risk by utmost care *Most important*
d. Not common usage
e. Inappropriateness in area
f. Value to the Community
2. Fletcher v. Rynalds: (OG Case)
a. P's property was damaged by water that broke out of neighbor's reservoir. D was faultless but water flooded through mines bc of weakened earth and possibly reservoir engineers negligence. Court held D was strictly liable for direct and natural consequences that result from dangerous and non-natural use of land. *Rule doesn’t apply Acts of God.
b. Loose v. Buchanan:
i. Steam boiler exploded from D's land and caused damage to P. Court held that it was not SL bc of the value to the community.
3. Sullivan v. Duham:
a. D hired two men to dynamite tree on his land. Debris flew far and killed P on highway. Court held that a person may not use his/her property in a way that causes direct injury. A person has right to do whatever he wants w/ his property but it does not trump an individual's right to not be deprived of any benefit of property.
b. *Your body is more important, if not the most important piece of property, so D is SL.
4. Indian Harbor RR v. American Cyanamid Co.:
a. D manufactured dangerous chemical. P was a small switching line. While the chemical was in railcar in P's place, it leaked and caused damages. Court held D was not SL bc the © prong is the most important one in determining if the activity is abnormally dangerous, and the danger here could have been avoided by better care. (e.x. Having someone ensure it doesn’t leak, or having a better valve)
ii. Defective Products:
1. Manufacturing Defects:
a. Refer to aberrations in the manufacturing process that makes the product dangerous.
b. Restatement:
i. One who engages in selling or distributing
ii. Who sells or distributes a defective product is subject to SL for harm to "persons or property" caused defect. 
iii. A manufacturing defect exists when products "depart from their intended design even though all possible care was exercised".
c. McPherson v. Buick:
i. P was injured when driving a Buick and the wheel came apart because of defective wood. Buick did not make the wheel but purchased it from wheel supplier. Court abandoned the old rule of contractual privity (which would only protecc dealership). Now manufacturers owe a duty of care for reasonably foreseeable harm to reasonably foreseeable Plaintiffs, including those persons "other than the purchaser" of the product.
ii. *Idea that manufacturer in best position to avoid danger.
d. Escola v. Coca Cola:
i. P was moving coke bottles from a case to a fridge when a bottle shattered and messed up her hand. Engineer said bottles were tested "near infallible". Any defects in the bottle were invisible to the naked eye. D had exclusive control over the bottle from manufacturing to doorstep of the customer. 
ii. Court held a manufacturer is strictly liable when:
1. Places an article on the market
2. When manufacturer knows Customer will use Product w/ inspection
3. Defect Causes Injury.
iii. Because:
1. Consumers have expectations and an information disadvantage
2. Risk Spreading
3. Limitations of warranty approach
4. Loss avoidance
2. Design Defects:
a. Differs from manufacturing in that design is the entire line of products, not just the one off
i. Consumer Expectations Test:
1. Used in cases of obvious defects: 
2. A product may be found to be defective if the product failed to perform "as safely as an ordinary consumer would expect" when used in a reasonable and foreseeable manner. (Could be unintended as long as it’s a reasonably foreseeable use).
 
i. Risk Utility test
1. Used in cases of non-obvious defects:
2. D is strictly liable if risk of danger inherent in design outweighs the benefits:
1. Look to probability and gravity of harm
2. Feasibility and cost of safer alternative design
1. Cost
2. Product longevity 
3. Maintenance and repair
4. Aesthetics
5. Consumer Choice
3. Adverse consequences of alternative design
 
i. Soule v. GMC:
1. P got in a car accident and then the P got injured when wheel caved in and her ankle. Court held that jury should have been instructed on Risk Utility test for design defect because an ordinary consumer would not know how safe it should have been.
ii. Camacho v. Honda Motor Co., Ltd:
1. P was driving motorcycle and got into an accident w/ a car. Other manufacturers made leg cages optional, P sued D for not having option of getting leg cages. Court held under Risk Utility Analysis that there was a feasible and cost efficient reasonable alternative design, therefore P could sue. A reasonable Alt design needs:
1. Usefulness / desirability
2. Safety of Product
3. Availability of safer Substitute 
4. Safe improvement w/o eliminating usefulness
5. Ability to avoid harm
6. User anticipation of Danger
7. Ability D could insure
1. Instructions and Warnings:
a. Manufacturer has to tell about proper use and warn about
i. Latent dangers resulting from foreseeable uses that manufacturer knows of, or should know of.
1. Hood v. Ryobi America Corp.:
1. P bought saw from D (manufacturer). D put "DO NOT USE W/OUT GUARDS", "SERIOUS INJURY WILL HAPPEN". P removed and saw blade came off saw and injured P. Court held warning adequate bc clear and specific warning sufficient. Don’t have to list all possible events (Encyclopedia).
2. Vasello v. Baxter Healthcare Corp:
1. P bought breast implants from D. P sued for no warnings of harm. D reasonably did not know of or couldn’t have known when they distributed it. Court held manufacturers not liable 4 failure to warn of risks that are not reasonably foreseeable at time, or not discoverable.
3. Adequate Warning requires:
1. Reach (Reach person to use product)
2. Scope (Describe scope of danger to people likely to be affected)
3. Seriousness (Extent, seriousness of consequences from foreseeable use)
4. Graphic Power (Physical aspects of warning, means to convey adequate)
ii. No Need to warn of risks already known by ordinary consumer
b. Learned Intermediary Doctrine: 
i. The manufacturer owes no duty to the ultimate consumer so long as the manufacturer adequately warns to prescribing physician of the danger.
ii. State v. Karl:
1. P prescribed drug by her primary care physician. P suddenly died on the 3rd day. P sued manufacturer. Court declines to adopt the learned intermediary exception to SL of warnings. They hold that manufacturers of prescription drugs are subject to the duty to warn consumers about drug. 
2. Reason is because of modern straight to consumer advertisements.
 
1. Defenses to Defective Products
a. Comparative Responsibility:
i. Comparative Responsibility: A consumer's conduct beyond defect is subject to comparative responsibility when there is a defect and P's conduct is independently negligent.
ii. GMC v. Sanchez: (Comparative Responsibility)
1. P drove GMC car. Got out of car to close a corral door but doesn’t put car all the way in park. Car, through a design defect, mid- shifted and rolled to P and killed him. Court held that D's responsibility is lessened by P's independent negligence.
2. Generally though, no duty to discover defect.
b. Third Party Substantial Modification
i. 3rd party substantially modified product that creates risk that wasn’t there before.
ii. Bars SL for Design Defect, but not for warning if it's foreseeable
1. Some jurisdictions allow for SL of design defect is change is foreseeable, intended to be changed, or it cant be uses as intended unless modified.
iii. Jones v. Ryobu: Defense to SL Design Defect
1. Boss removes guard on printing press. P sticks hand into press as instructed by boss and gets hand crushed. 90%of businesses removed the guard. Court held D was not liable b/c substantial modification made the product unsafe even though it was foreseeable.
iv. Loriano v. Hobart: Even though defense to SL Design Defect, not defense to SL failure to warn
1. P is 17 yr old who lost his right hand when it was stuck in meat grinder. Sold and manufactured by D. Safety guard  had been removed and there was no warning label. Court held they have a duty to warn against foreseeable dangers from unintended use if the use is reasonably foreseeable. Design defect is barred bc it was substantially modified.
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
