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Damages
· compensatory damages
· single judgment rule
· originated with Fetter v. Beale where P recovered damages, then later brought a second action that part of his skull was coming out of his head, and court dismissed the claim, holding that under the single judgment rule he could only recover for all prospective harm in one action
· restore plaintiffs, as closely as possible, to their condition before the harm occurred
· can only recover for prospective harm in one action
· lump sum payment avoids
· high administrative costs monitoring that damages are paid
· difficulty collecting money over time, particularly when bankruptcy risks exist for person paying damages
· malingering—people might feel the need to exaggerate harm just to prove they are still deserving of damages
· indefiniteness
· economic damages
· past economic loss
· lost income
· medical expenses
· other incidental damages
· future economic loss
· income and medical expenses
· age/ work-life/ dependents
· economic variables (interest/inflation/taxes)
· non economic damages
· emotional distress
· lost value of life
· rationale:
· recognition that emotional trauma is as real as physical or economic harm
· way to deter wrongdoer by forcing him to bear the social cost of harm
· way to assure distributional justice; make it so that damages don’t always correlate to economic loss alone
· promotes court access
· Seffert v. LA Transit Lines
· Facts: P entered bus and doors closed on her hand and foot – dragged her and badly injured her, has undergone many medical procedures and will have to undergo more as a result of the injury, now she is crippled and will suffer for life 
· Issue: Whether the verdict for compensatory damages is so out of line with reason that it shocks the conscience and necessarily implies that the verdict must have been the result of passion and prejudice—too much for damages?
· Rule: To hold an award excessive, it must be so large as to indicate passion or prejudice on the part of the jurors
· Holding: considering the nature of the injury, the pain past and future cannot say that the amount is so high that it shocks the conscience
· court ultimately finds that she’s entitled to over $180,000 and affirms trial court’s verdict of judgment for P
· why can she collect $10,000 for future loss earnings from work even if she can go back to work again?
· she started work but she’s struggling and probably won’t be there for very long, so make a presumption about it
· how do parties determine non-economic damages in Seffert?
· use a mathematical equation they present to jury a way to calculate non-economic damages
· Traynor in dissent suggests that maybe we should think about how economic and non-economic damages correlate
· is there a problem with tying these kinds of damages together? seems like you can’t translate non economic loss into something so quantifiable
· amount of money she earns at work is different from the pain she is suffering
· or should we cap it that someone shouldn’t receive more non-economic damages than economic damages?
· they are analytically distinct types of things
· if someone’s unemployed, they won’t get a lot of losses, but if you’re rich with a high paying job, you can get a lot more economic losses
· so non economic losses is the only time you’re not trying to take into account someone’s income level
· McDougald v. Garber
· Facts: person suffers coma as a result of medical malpractice 
· Issue: Whether an award of damages for loss of enjoyment of life to a person whose injuries prevent any awareness of the loss serves as a compensatory purpose.
· Holding: Because she’s not aware of her ability to experience pain or pleasure, no award at all.  Damages for loss of enjoyment of life to a person who has no awareness of the loss do not serve a compensatory purpose.
· Reasoning: To achieve a balance between injury and damages for someone whose injuries prevent any awareness of the loss has nothing to do with meaningful compensation for the victim, but is rooted in a desire to punish the defendant in proportion to the harm inflicted
· the very injury that you suffer is the very reason why you’re not allowed to recover for the damages you’re experiencing
· if the damages for the loss of enjoyment of life requires consciousness, are we creating an incentive for wrongdoers to do more damage or merely preventing unnecessary recoveries to other family members?
· what does the dissent say?
· punished less if you do more damage
· creates a bad kind of incentive for the law of damages to create
· but the majority is saying that if the point of tort law is compensating someone, why should they get it if they can’t enjoy it?
· that should be the point of punitive damages
· a majority of states actually permit “loss of enjoyment of life” damages, a minority of states disallow them
· Collateral Source Rule: Arambula v. Wells
· Facts: A hospitalized P received weekly salary from family business
· Issue: Whether those proceeds should offset an award of damages, like other forms of insurance
· Collateral Source Rule: Adopted in most states, a plaintiff is entitled to receive value even when paid for by another source, like insurance or charity.  P in personal injury actions can still recover full damages even though they have already received compensation for their injures from such ‘collateral sources’.
· but it must usually be a ‘wholly independent’ source of income
· Holding: rationale for collateral source rule favors sheltering gratuitous gifts of money or services intended to benefit tort victims
· Reasoning: fact that such treatment has been paid for by another does not defeat the cause of action of the injured party to recover the reasonable value of such treatment from the torfeasor
· public policy concerns weigh heavily in favor of application of rule because it encourages citizens to purchase insurance and promotes policy concerns favoring private charitable assistance

· punitive damages
· not intended to compensate, but to punish
· requires more than ‘mere tort’
· intentional, willful or wanton misconduct 
· oppression—despicable conduct that subjects someone to cruel and unjust hardship in conscious disregard of their rights
· malice in fact—conduct intended to cause injury
· fraud—intentional misrepresentation, of material fact, known by defendant, with intent to cause defendant to rely upon, justifiably relied upon, that produces damages
· if not intentional, do policy concerns support extending or reducing punitive damages?
· are there constitutional limitations on punitive damages? considerations must include:
· moral blameworthiness
· proportional relationship between compensatory and punitive damages
· comparison to other criminal or administrative sanctions
· Taylor v. Superior Court
· Facts: car driven by Stille collided with P’s car causing serious injuries. Stille is an alcoholic, aware of alcoholism, dangerousness of driving drunk. Had previously caused car crash while driving drunk, been arrested and convicted for drunk driving, on probation. Simultaneously driving while consuming alcohol, under the influence of intoxicants.
· Issue: Whether intent is an essential element for a claim of punitive damages.
· Rule: Must be circumstances of aggravation or outrage, or such a conscious and deliberate disregard of the interests of others that his conduct may be called willful or wanton.
· Holding: Defendant’s conscious disregard of the safety of others is sufficient to claim punitive damages.
· Reasoning: No valid reason for immunizing the driver from the exposure to punitive damages given the risk visited upon the innocent public by his voluntary conduct
· State Farm Insurance v. Campbell
· punitive damages may violate due process if award insufficiently accounts for:
· reprehensibility of conduct
· proportionality to compensatory damages
· connection to similar criminal and civil sanctions
· Facts: Campbell, the insured, passed 6 vans on a two lane highway.  Ospital, in the opposing lane, cannot avoid the collision. He is killed in the accident. Campbell carries State Farm insurance, but they refuse to settle within the $50,000 policy limit. Jury returns a verdict of $185,000 and finds Campbell 100% at fault. Campbell sues State Farm for failing to compromise claim in good faith, fraud, and IIED.
· Issue: Whether it was a grossly excessive amount of punitive damages to impose on State Farm that would violate the 14th amendment.
· Rule: For punitive damages, look to 1. degree of reprehensibility of D’s conduct, 2. Disparity between the actual or potential harm suffered by P and punitive damages award, 3. difference between the punitive damages awarded by jury and civil penalties authorized in comparable cases.
· Holding: Punitive damages award of $145 million was not sufficiently reprehensible, proportionate, nor comparable to other kinds of penalties.
· to establish reprehensibility
· whether harm was physical or purely economic
· involved a reckless disregard to safety
· repeated misconduct
· vulnerable target
· proportionality: generally should be a single digit ratio between punitive and compensatory damages
· Dissent: adjusters for claims like Campbell’s padded files with self serving documents, state farm employees trained to target the ‘weakest’
· ultimately find that punitive damages may violate due process if award insufficiently accounts for:
· reprehensibility of conduct
· proportionality to compensatory damages
· connection to similar criminal and civil sanctions
· defenses
· did plaintiff commit contributory/comparative negligence?
· did plaintiffs breach of a duty of care to himself cause the damages?
· did plaintiff expressly or impliedly assume the risk?
Intentional Torts
· Intent: requires either that one
· acted with the particular “purpose” to produce a result forbidden by one of those causes of action
· act “substantially certain” that those consequences will result
· Garrat v. Dailey
· Facts: Child, 5 years old, accused of deliberately pulling chair out from under adult, who suffers damages totaling $11,000
· Issue: Whether, if defendant did not act with the purpose to cause bodily harm, he could have still committed a battery
· Rule: Battery—the intentional infliction of a harmful bodily contact upon another
· Holding: Defendant could be held liable even if he didn’t act purposefully, but rather, knew with ‘substantial certainty’ the fall would occur.
· Reasoning: Mere absence of an intent to injure the plaintiff does not absolve him of liability if he had such knowledge that the fall could likely occur.
· despite his age, capacity is not a defense
· Recklessness:
· knowledge of risk (obvious risk)
· small cost to reduce relative to magnitude of harm demonstrates defendant’s indifference
· shooting gun into crowded room
· Capacity: not a defense
· Reasonable person of ordinary sensibilities: used to judge objectively whether forbidden conduct is construed as harmful or offensive
· Doctrine of Transferred Intent: if your intentionally wrongful act incidentally hurts another, that second person also may bring an intentional tort
· Types of intentional torts
· battery
· intentional “offensive” conduct
· to body or object immediately connected to body
· offensive contact need not take place immediately or with defendant’s body: poison or trap
· Wishnatsky v. Huey
· Facts: Defendant slams door on Plaintiff. P introduces evidence that he was very sensitive to evil spirits. 
· Issue: Whether defendant’s actions constituted offensive contact that would thus hold him liable for battery.
· Holding: Defendant’s contact would not be offensive to a reasonable sense of personal dignity, did not constitute an offensive-contact-battery.
· Reasoning: P is unduly sensitive as to his personal dignity; the bodily contact was momentary, indirect, and incidental.
· offensive contact must be measured objectively, the act must violate a reasonable sense of personal dignity.
· assault
· intent to put individual in “reasonable apprehension” of – 
· “imminent” bodily harm
· words alone are not enough, and conditional words can negate threat
· Picard v. Barry Pontiac-Buick, Inc.
· Facts: After reporting troubled car to a news show, plaintiff shows up at automobile dealership with camera. Plaintiff claims she is attacked while photographing mechanic in shop; spun around by dealer, who also places index finger on camera.
· Issue: Whether defendant’s actions are sufficient for assault and battery
· Holding: Two separate acts; pointing and finger and threatening her constitute the assault, and touching the camera intimately connected to her constitutes the battery. 
· Reasoning: Plaintiff’s apprehension of imminent bodily harm was reasonable after defendant clearly pointed at her and approached her.  Defendant’s contact with the camera was unpermitted and intentional.
· Court holds no punitive damages because has to be more than just the mere tort (act), and there’s no proof of malice or bad faith so compensatory damages will accomplish the same goal needed.
· false imprisonment
· act intending to wrongfully confine another within boundaries fixed by actor
· directly or indirectly results in confinement
· physical threats
· duress
· legal authority
· not ‘moral force’
· not confined it “reasonable means of escape”
· boundaries need not be physical – threats sufficient (so long as it would threaten person of “ordinary sensitivity”)
· person must be conscious of confinement or if not conscious, harmed by it
· Lopez v. Winchell’s Donut House
· Facts: After P is accused of stealing from the register, she is questioned in the baking room. Ds close the door behind them and lock the latch, sit next to her with yellow pad and evidence in brief case but won’t show her the contents of the briefcase.
· Issue: Whether defendant’s actions that placed moral pressure on P and made her feel compelled to stay, constitute false imprisonment.
· Holding: Court finds no case for false imprisonment. Moral force is insufficient to constitute confinement. P could leave at any time.
· Reasoning: D never threatened P with loss of her job. She had no fear for her safety and at no time was prevented from leaving the room. Essential that confinement be against P’s will.
· Strike balance between employee’s interest in freedom against employer’s need to investigate misconduct.
· intentional infliction of emotional distress
· (1) an intentional or reckless act that, by (2) extreme and outrageous conduct, (3) causes (4) severe emotional distress to another.
· extreme and outrageous: whether act “offends generally accepted standards of decency or morality”
· insults alone are not enough
· hallmarks of outrageous conduct include: conduct continuous or repetitive, to vulnerable populations, or by transportation company/innkeeper
· Womack v. Eldrige
· Facts: Photographer sued by P whose picture, after being wrongly introduced into grand jury proceedings involving child molestation allegations against another person, caused mental distress to P. Photographer got P to pose for picture under false pretenses.
· Issue: Whether one who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress absent any bodily injury
· Holding: Judgment for P
· Reasoning: Enough that D knew, or should have known, the likelihood of the serious mental distress that would be caused in involving an innocent person in child molesting cases. 
· court holds the standard of intent as that D intended to take the picture and know, or should know, all the negative consequences that would come from this act. Offends generally accepted standards of decency or morality.
· Defenses to intentional torts
· constitution
· could provide a defense to state tort law that interferes with protected rights
· first amendment limits tort actions, like defamation or IIED, involving public figures or issues of public concern to those cases that involve false statements made maliciously or with a reckless disregard for the truth
· Hustler Magazine v. Falwell
· Facts: Parody ad of Falwell talking about having sex for the fist time drunkenly with his mother, modeling off of Campari liqueur. 
· Issue: Whether the state’s interest in protecting public figures from emotional distress is sufficient to deny 1st amendment protection, thus entitling public figures to recover damages for such emotional harm caused by offense
· Rule: Public figures may not recover for IIED without showing 1. false statement of fact and 2. actual malice
· Holding: Claim cannot form a basis for the award of damages when the conduct in question is the publication of a caricature such as the parody involved here.
· Reasoning: A rule that would impose strict liability on a publisher for false factual assertions would have a chilling effect on speech relating to public figures that does have constitutional value. This is not an ad that could be taken seriously as a statement of fact.
· consent
· may be express or implied by custom or reasonable interpretation of consent
· legal capacity to consent
· fraud or duress negates consent
· conduct must be within scope of consent
· public policy limitations for crime
· Hart v. Geysel
· Facts: in a prize fight, one fighter dies after receiving blow to the head. The statute that existed at the time made prize fighting illegal.
· Issue: Whether P can recover for damages for an injury for which he voluntarily consented to receive
· Rule: Consent cannot serve as a bar to recovery for physical injuries sustained during mutual combat anger. Or opposite minority rule, consent in such situations is a defense, absent a showing of malicious intent to do serious bodily injury or excessive force.
· Holding: Court doesn’t apply either rule since there was no anger. No recovery since he consented, can’t profit from own wrongdoing.
· Reasoning: You have the freedom to choose how you’re going to use your body and the physical damage you’re going to subject yourself to. Our law should allow you to make that decision, and when you make it, shouldn’t get to profit if you’re on the wrong end of a fight.
· limits to consent:
· consent not informed
· consent not voluntary
· consent not available for malicious attacks that go beyond the scope of consent
· consent otherwise violates public policy
· analogy: assumption of risk doctrine
· justifications of self-defense and defense of property
· in general, people may use “reasonable force” in response to “reasonable belief” that another will intentionally cause them harm
· may use deadly force to repel similar threats to human safety, particularly within home, generally no privilege to use deadly force to protect property
· in most states, no obligation to retreat or accede to demands, unless one can do so in “complete” safety
· property owners are entitled to use “reasonable force”, including obvious and non-deadly barriers to prevent trespassers
· Courvoisier v. Raymond
· Facts: Courvoisier lives above his jewelry store, men break into the building in the middle of the night, he chases them out with a gun. A crowd gathers, Raymond, a police officer, steps out from crowd, reaches under his lapel, Courvoisier fires and kills him.
· Issue: Whether there was sufficient evidence of justification for Courvoisier’s actions for the jury to consider self-defense
· Rule: Self-defense measured by an honest (subjective) mistake that a reasonable person would make, and the reasonableness of the force that is exercised. So, what did he think in the moment he pulled the trigger, and what would a reasonable person have thought under those circumstances, and was it honest.
· Katko v. Briney
· Facts: D sets up spring gun in abandoned farmhouse. No trespass sign existed, but it was over 35 feet away from the house with the trap. Gun trap was hidden from view, after two thieves break in, one triggers spring gun and suffered permanent injuries to leg.
· Issue: Whether an owner may protect his property from thieves and trespassers with lethal force, or force that can cause serious injury, in the form of a spring gun
· Rule: An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either thakes life or inflicts great bodily injury.
· Holding: In favor of P, can’t use lethal force to defend property
· necessity
· public necessity
· for purpose of averting imminent public disaster 
· salus populi superma lex esto (the welfare of the people shall be the supreme law)
· private necessity
· privilege to take steps to protect self or third parties
· but must compensate for damages
· privilege extends to trespass of land, but not necessarily other kinds of harm to people
· Vincent v. Lake Erie Transportation Co.
· Facts: A violent storm passes through the lake as steamship Reynolds is unloading cargo. Unloading finishes at 10pm at which time, the storm is growing in violence and wind is blowing at 50mph. No tugs were available, so the line was reinforced, the bow was knocked against the dock as the wind blew, causing damages of $500.
· Issue: Whether a person who protects their property during unforeseeable circumstances at a cost to another person’s property, is liable for damages caused by their action
· Holding: Under doctrine of necessity, ship-owner was entitled to leave the boat moored to the dock to prevent the greater harm of losing its entire boat, but he was still required to pay damages.
· Reasoning: Rely on others in times of need, but people should still be compensated. If you damage someone’s property, and have money to pay for the damage you did bettering yourself, you should pay them back.
· both justification and necessity defenses reflect underlying principle: in some cases, judicial remedies won’t practically resolve dispute and self-help is needed to avoid a greater injury
· rationale
· deterrence—to encourage conduct that maximizes welfare
· corrective justice and compensation—to compensate for burden to property or personhood
· place burden on parties in best position to avoid harm
· place burden on parties best able to insure against loss
Negligence
· Negligence requires
· duty: an obligation to conform to a particular standard of care to another, usually that of an ordinary, prudent “reasonable person”
· breach: a failure to satisfy that standard of care
· causation: that the breach be the factual and proximate (legally recognized) cause of harm
· damages: the plaintiff is harmed
Breach
· Reasonable Person Standard: the failure to exercise ordinary and reasonable care which persons of ordinary prudence would use in order to avoid injury.
· qualified exceptions
· common carriers and experts—more stringent standard of care. Rather than reasonable person, must act like “average member of profession” or exercise the “utmost duty of care”
· Children and physically disabled—may be subject to a more lenient standard in light of age, experience, and capacity
· adult activities exception—exception for children when they engage in ‘adult activities’. They must act with the ordinary prudence of a reasonable person.
· Adams v. Bullock
· Facts: D runs a trolley line employing an overhead wire system, young boy P was playing on tracks above the wire system, swinging a wire which came into contact with D’s trolley wire. P was shocked and burned.
· Issue: Whether D should be held liable for negligence when the harm was caused by an unforeseeable event
· Rule: Duty to adopt all reasonable precautions to minimize the resulting perils
· Holding: D should not be held liable for negligence
· Reasoning: D was in lawful exercise of its franchise, did not ignore duty to adopt all reasonable precautions, only some extraordinary causality could make it a thing of danger. 
· Compare to Braun case where the accidents were well within the range of prudent foresight when wires were left not insulated where apartments were likely to be built.
· look to see if injury was foreseeable, (Adams no, Braun yes) which could be found if there was a similar danger in the past; if there is custom, if the risk was needless, (Adams no, Braun yes), if the injury was preventable
· Bethel v. NY City Transit Authority
· Facts: P was hurt on D’s bus when his chair collapsed from under him. P said D should have known relying on the theory of constructive notice that computer printout repair record that repairs were made to his seat 11 days prior should have revealed the defect causing the seat to collapse
· Issue: Whether a duty of highest care should continue to be applied as a matter of law to common carriers
· Rule: Old rule imposing the duty upon common carriers of ‘the exercise of the utmost care”
· Holding: highest duty of care to common carriers should no longer be applied
· Reasoning: objective, reasonable person standard is sufficiently flexible by itself to permit courts and juries to fully take into account the hazardous nature of a torfeasor’s activity
· this is a minority rule not adopted in most jurisdictions, they mostly follow the highest standard of care for common carriers
· Risk-Utility Analysis (Learned Hand Test): Breach of duty exists when the burden of precautions (B) is exceeded by the probability of harm (P) and the gravity of harm (L). (B<PL)
· US v. Carroll Towing Co.
· Facts: Carroll, a tug, was readjusting the lines holding the Anna C., a barge owned by P. Because of negligence securing Anna C, it broke loose and sank. Evidence indicate that the accident could have been avoided if the bargee, P, had been afloat to sound a warning, but he was absent at the time.
· Issue: Whether negligence can be found on the part of a bargee who leaves his boat when it is being moved about at a dock
· Rule: Owner’s duty is a function of 1. the probability that she will break away, 2. the gravity of the resulting injury if she does, and 3. the burden of adequate precautions.
· Holding: For defendant
· economic explanation that the appropriate standard of negligence, like this rule, should reflect the cheapest way to avoid accidents
· limitations
· information is not always perfect
· transaction costs of litigation
· burden, probability and loss is not easily quantified
· may fail to account for other externalities, customs or moral considerations and norms
· Custom: Customary practices, in industry or otherwise, may provide evidence of standard of care, although not conclusive evidence
· Why use custom?
· feasibility
· foreseeable
· expertise and experience
· encourage internal safe norms
· potential downsides of using custom
· just because something is industry custom, doesn’t mean it’s the right way to do something
· you don’t want the industry to end up dictating what should and shouldn’t be custom for their own benefit
· will be hard for a small business to keep up financially
· may not reflect full costs of potential harm on society
· discourage innovation
· market failures
· Timarco v. Klein
· Facts: P sues after he falls through glass door that surrounds the tub. Glass looked like tempered glass customarily used in apartments in the 1970s, but apparently was a thin glass that was installed in 1953. P argued, and D conceded, that the glass failed to adhere to the ‘custom and usage’ of shatterproof glass in the 1970s.
· Issue: Whether, when certain dangers have come to be removed by way of custom, if this custom is sufficient to prove that the defendant has fallen below the required standard, fi the defendant did not adhere to the custom.
· Rule: Before custom can be found to be a compelling test of negligence, the jury must find that it is reasonable.
· Holding: Proof of common practice may be used to demonstrate that D complied, or failed to comply, with due care. A jury could also conclude that the modest cost and ready availability of glass, combined with custom, informed a duty to replace the thin glass to make bathroom reasonably safe from the risk of harm.
· Reasoning: Evidence of custom helps establish that precautionary measures are 1. feasible, 2. known and available, and 3. reflects the ‘experience of many’. Just one other landlord using shatterproof glass would not set a standard.
· P introduces proof of custom in the manager’s statement, evidence about local building industry practice for over 2 decades
· Negligence Per Se
· court may adopt legislation or administrative rule as the standard of reasonable care, when purpose of the law:
· protects particular class of people
· protects the particular interest
· protects against harm that results
· protects against kind of hazard from which harm results
· excuses
· childhood, physical disability or incapacity may excuse violation
· reasonable care to comply with statute
· lack of knowledge or notice
· compliance entails greater risk of harm
· Martin v. Herzog
· Facts: P violates very new headlight statute
· Holding: Negligent per se
· Rule: Unexcused omission of statutory signals is negligence. To omit, willfully or heedlessly, the safeguards prescribed by law is to fall short of the standard of diligence.
· Tedla v. Ellman
· Facts: P violates traditional pedestrian safety statute
· Issue: Whether one needs to always follow the standard of care established by law, and will be held liable if they don’t follow it, even if that standard of care would not be applicable in one’s circumstances as the best action to follow
· Holding: Not found negligent per se
· Reasoning: at times, the duty imposed by custom is an insufficient safeguard for the preservation of life, limb, or the property of others. This statute is to apply under the usual circumstances, but when the unusual occurs, strict observance may defeat the purpose the rule and produce catastrophic results. The statute should not be construed as an inflexible command that general rule of conduct intended to prevent accidents must be followed even under conditions when observance might cause accidents.
· Rule for Judge versus Jury determinations (CA, NY and many others)
· if allegation involves an unexcused violation of statute, then conclusive evidence of negligence. The jury determines whether statute was violated.
· if allegation involves an arguable excused violation of the statute, then jury determines whether conduct, including the statutory violation, was reasonable.
· compliance with law as a defense to negligence, but not conclusive (flipside of negligence per se)
· laws versus custom
· laws more deliberated than custom
· custom can be biased because it’s made by the people in the industry
· laws could be more legitimate because it’s written by people who are a delegated body of experts
· legislatures might not be making the law with the best information or with the people’s best interests at stake, if they feel the need to accommodate the people for which the regulation affects
· Direct and Circumstantial evidence Res Ipsa Loquitur: Testimonial, physical or documentary evidence may be used to prove, directly or indirectly, material facts, like actual or constructive knowledge. So may 1. injuries that would not have occurred absent negligence, 2. caused by agency in exclusive control of D, and 3. not caused by P
· Direct evidence: may include witness testimony, physical evidence, documentary evidence of facts relevant to a negligence claim
· Circumstantial evidence: facts that support an inference of another fact relevant to a negligence claim
· Negri v. Stop and Shop, Inc.
· Facts: P slips on baby food while shopping, doesn’t matter who dropped the food, all that matters is that it’s been there for at least 20 minutes, but probably even more because it’s dirty and discolored. That alone allows the case to proceed.
· Issue: Whether there is substantial proof to demonstrate negligence on part of the store owner
· Rule: Needs to be a dangerous condition for a sufficient length of time prior to accident that would permit employees to discover and remedy condition so that if it isn’t fixed there could be negligence. Not a standard of actual notice, but that he should have known (constructive notice)
· Holding: Enough to say he could have met the constructive notice standard and should have known
· Reasoning: Baby food jars had fallen and broken a sufficient length of time prior to the accident to permit D to discover and remedy condition
· Gordon v. American Museum of Natural History
· Facts: P injured when he slips on a piece of wax paper on the steps and fell. No evidence introduced as to the state of the paper; without it, can’t know whether it’s been there for one minute or an hour.
· Issue: Whether D had constructive notice of the paper P slipped on, even though there could possibly have been a dangerous condition
· Rule: To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D’s employees to discover and remedy it
· Holding: Can’t assign fault to D for not picking up the piece of paper in time.
· Reasoning: No evidence that anyone saw the paper prior to the accident and since it wasn’t dirty or worn, no indication that it had been present for some period of time
· Res ipsa loquitur
· ordinarily will not occur in the absence of negligence
· exclusive control of the defendant
· trend has been to relax this requirement when D is in a better position to gather information or avoid the harm
· is it the kind of negligence ‘ordinarily’ associated with a class of people, of which D is a member
· not caused by plaintiff
· entitled to inference or presumption that defendant was negligent
· not conclusive evidence of negligence, works like other circumstantial evidence when direct evidence is missing, possibly shifting burden to D to explain why he was negligent
· Elements:
· First: Boy that’s negligent
· Second: Exclusive control
· Byrne v. Boadle
· Facts: Guy is walking on the street and a barrel falls on his head from defendant’s premises. He doesn’t have a memory of what happened and is not in a position to gather more information.
· Issue: Whether it is necessary for D to be shown to have acted with negligence during an accident, to prove there was in fact negligence
· Holding: The fact of the barrel falling is prima facie evidence of negligence, and P who was injured by it is not bound to show that it could not fall without negligence for D to prove. 
· Reasoning: This wouldn’t normally happen in the absence of negligence
· McDougald v. Perry
· Facts: P was driving behind D’s truck when a spare tire come out from under it’s cradle and fell to the ground. The truck’s rear tires then ran over the spare, causing it to bounce into the air and crash into P’s windshield.
· Issue: Whether res ipsa loquitur applies here
· Holding: even though we have some evidence that different things could have happened, it is not normal that a tire would come loose like that in the absence of negligence
· Reasoning: it’s enough that it was in the exclusive control of D
· Ybarra v. Spangard
· Facts: Something happened during the surgery, no relationship to how you get treated with appendicitis, that caused atrophying of his arm and shoulder.
· Issue: Whether P can claim res ipsa loquitur when there were multiple Ds and he can’t show that an act of any particular D or any particular instrumentality was the cause of the injury
· Holding: Where P receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had nay control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct
· although can’t say any one doctor was in exclusive control, policy consideration by shifting the burden to the hospital to explain what happened, can create incentive for the hospital to make itself more safe
· Role of Judge versus Jury:  Judges decide questions of law, juries decide questions of fact. Judges may decide when the defendant has ‘no duty’ of care at all. Judges may decide when ‘the ordinary duty of reasonable care requires modification’ and in ‘exceptional cases’ when a countervailing policy warrants denying or limiting liability in a ‘particular class of cases’
· benefit of judge made rules
· need clear lines and consistency
· institutional competence and administrative difficulty—sometimes jury won’t be competent enough
· need to promote other valuable social conduct—encourage personal responsibility when someone is approaching train tracks
· deference to another branch of government
· benefit of a jury
· need for discretion—they’re closer to what’s happening and what’s safe
· institutional competence—in a better position to know than maybe the 86 year old judge who’s never driven a car
· access to courts—want to make sure that when someone has an issue with someone else, they have access to a court
· democratic principles
· the restatement (third) of torts defines policy factors of removing cases from jury :
· conflicts with social norms about responsibility
· conflicts with another domain of law
· institutional competence and administrative difficulties
· deference to discretionary decisions of another branch of government
· Baltimore & Ohio Railroad Co. v. Goodman
· Facts: P drives east and is killed by a train running southwest at 60mph. P claims he was driving at 10-12 mph, but as he approached the train tracks he slowed down to 5-6 mph, 40 feet from the crossing. P claiming that he couldn’t see the train, even though it was going straight, because it was obstructed by a row of houses. 
· Holding: Broad ruling: when a man goes upon a railroad track, he should stop, look, and listen. Narrow ruling: when a party is driving in daylight across a railroad in a familiar area obscured by homes, the party must stop, and if necessary, step out of the car to look for crossing train traffic.
· advantage to Justice Holmes deciding the case is that as a judge he can identify a clear standard but with a jury it’s always case by case.
· Pokora v. Wabash Railway Co.
· Facts: Pokora was driving west across a ‘switch track’ and then a main track. The switch track had box cars cutting off his view. Distance between tracks was 8 feet and mostly obscured by overhand of boxcars.
· Holding: Justice Cardozo says Justice Holmes was wrong to decide the Goodman case, and it should have gone to a jury. Might be better for a jury than a judge to decide these things because they have more relevant life experiences to decide certain factual cases. 
· also, here, there were cars behind him so how could he be expected to get out of his car and check
· in this case the train is in a better position to prevent the harm because they can make their presence known unlike with Goodman where he was in a better position to prevent the crash.
· Since Goodman to Pokora there were 20million more cars on the road so it made more sense to favor the train in Goodman and the driver in Pokora so the train would have an incentive to adopt more safety precautions.
· Andrews v. United Airlines, Inc.
· Facts: Passenger, after flight, was struck by a briefcase from an overhead compartment. No one knows who opened it or how it was allowed to fall, but P claimed that at a minimum, the airline could have installed netting to prevent baggage from falling. 
· United asserts risk utility analysis that it doesn’t happen very often, low probability event, not a strong case for damages, and the cost of additional precautions is debatable.
· Holding: Judge says should be up to the jury to decide the case because they might be in a superior position to judge because they have more experience in these types of situations and know what’s reasonable under these circumstances, whether someone is brining a frivolous case or not. Up to the jury to decide how this balance works out whether united should have done something else even though the harm seems relatively slight.
Duty
· misfeasance or nonfeasance
· misfeasance refers to harm that results from your actions. One generally owes a duty only to reasonably foreseeable victims of harm resulting from one’s actions, absent public policy that says otherwise. Occurs when a party, through a particular course of conduct, exposes another to an increased risk of harm (commission)
· nonfeasance refers to harm that results from inaction. One generally does not have an affirmative obligation to protect another from harm caused by others, absent a special relationship or another public policy favoring duty. occurs when a party passively observes harm to another, but fails to act in order to reduce that harm—even when the burden is very slight (omission)
· no duty for even “easy rescue”
· baby on the train tracks
· general rule: absent some special exception or relationship, tort law punishes misfeasance but not nonfeasance
· if someone begins giving aid but needs to stop for some reason, restatement generally says actor need only exercise ‘reasonable care’ in discontinuing aid. Generally, can also discontinue aid if you leave the person in the same condition that was found in, unless puts them in serious risk of imminent bodily harm or death.
· exceptions 
· special relationship to victim (Harper)
· common carriers
· property open to public
· parents
· custodial relationship to helpless person
· voluntary assumption of duty or service (Farwell)
· When looking at case ask if
· conduct was nonfeasance or misfeasance?
· is there an exception to the rule against holding someone accountable for nonfeasance?
· special relationships
· common carriers or innkeepers
· property held open to the public
· custody over helpless people
· botched rescue attempts or reasonable reliance on ‘voluntary undertaking’
· justifications for difference between misfeasance and nonfeasance
· lack of bright line rules—hard to know if situation justifies action, don’t want to encourage vigilantism
· altruism will accomplish same—requiring people to act devalues the moral benefit of providing help
· multiple rescuers—can they all be sued? or what if everyone rushes at once
· risky self-sacrifice—don’t want you to hurt yourself
· would limit autonomy and liberty—should be able to choose what you do with your help
· justifications for abandoning distinction
· collective action problems/bystander effect
· welfare losses
· moral concerns
· Harper v. Herman
· Facts: Herman owns a boat. Sails on lake with 4 guests, Harper was invited by a different guest. Herman was 64, Harper was 20. Herman was in charge of the boat and passengers, he took everyone swimming and docked it in what he knew was shallow water. Harper, without warning, dove into 2-3 feet of water and was rendered a C6 quadriplegic. Harper sues claiming Herman should have warned him.
· Issue: Whether Herman as the boat owner owed a duty of care to warn Harper that the water was too shallow for diving
· Rule: Affirmative duty to act only arises when a special relationship exists between the parties. Court adopts second restatement position that special relationships include 1. common carriers, 2. innkeepers, and 3. persons with custody of another person, in which that person is deprived of ordinary protection.
· Holding: This is a case of nonfeasance and no duty exists because no special relationship between Harper and Herman exists. 
· Reasoning: Harper wasn’t particularly vulnerable nor did he lack the ability to protect himself; Herman didn’t hold power over Harper nor did he receive a financial gain by hosting him.
· Farwell v. Keaton
· for a friend, follow two girls to a drive in restaurant, where they are eventually confronted by 6 guys. Siegrist escapes but Farwell doesn’t, and Siegrist finds him under a car severely beaten. He applies ice to his head, drives around for hours, and leaves him overnight in a car without telling anyone, after he couldn’t be roused. Farwell dies a few days later.
· Issue: Whether D owed a duty of care to P
· Rule: If D attempts to aid him, he is required as entering voluntarily into a relation which is attended with responsibility. He will then be liable for failure to use reasonable care for the protection of P’s interests
· Holding: For P. Siegrist owed Farwell a duty.
· Reasoning: 1. Voluntarily attempting to aid Farwell and 2. joint endeavor. Joint endeavor not widely accepted, but for 1, once you begin helping someone out, strong chance other people aren’t going to make an effort.
· exceptions for special relationships (special relationship between defendant and perpetrator)
· generally, no duty to prevent others from causing foreseeable harm to third parties, absent a special relationship
· exceptions may include:
· negligently providing false information that gives rise to physical harm to a third party (negligent representation of physical safety)
· parent/child
· employer/employee
· owner of property/user of property
· one who ‘takes charge’ of person one knows is likely to cause harm to another
· ask the questions: did D provide false information? would there be reasonable reliance on that information? could D reasonably expect harm to others? did D engage in negligent information-gathering or communication? did D take charge of the dangerous person? did D know or reasonably should have known about the danger? was there a reasonably identifiable third party?
· defendant and the perpetrator
· negligent representation of physical safety (R. 311)
· negligently providing false information
· that, when “reasonably relied” upon, gives rise to physical harm to a third party
· actor must reasonably expect third parties to be put in peril
· negligence may consist of careless information gathering or communication
· Randi W v. School district
· Facts: 4 school districts, former employers of Gadams, placed unreservedly affirmative references for Gadams despite knowing that prior charges or complaints of sexual misconduct and impropriety had been leveled against him in each school district. P says her school district relied on D’s references in hiring Gadams as VP and that he sexually assaulted her.
· Issue: whether courts may impose tort liability on employers who fail to use reasonable care in recommending former employees for employment without disclosing material information bearing on their fitness, whether their recommendation amounts to an affirmative misrepresentation presenting a foreseeable and substantial risk of physical harm to a third person
· Rule: one who negligently gives false information to another is subject to liability for physical harm caused by action taken by the other in reasonable reliance upon such information, where such harm results to such third persons as the actor should reasonably expect to be put in peril by the action taken 
· Holding: Letters were affirmative representations, false and misleading and could adequately invoke an exception to the general rule excluding liability for nondisclosures and failure to act
· have to show it’s false information, there was reasonable reliance, they could reasonably expect harm to others, and there was negligent information gathering or communication
· half-truths: letters incompletely addressed good character of educator. despite sexual overtures to female students and complaints lead to resignation, recommended him based on his character
· reasonable reliance: letters provided important and unique source of information
· reasonably expect harm to others: special duty that exists when physical harm is alleged, doesn’t apply to emotional or financial harm. job expressly involves education and children
· negligent information gathering or negligent communication: it’s negligent communication. in light of employer’s position, repeated instances of misconduct, the defendant knew or at least, should have known, that this harm was likely to occur
· general rule that you can’t negligently misrepresent information that leads to foreseeable harm of another 
· court also focuses on who’s in the best position to avoid this harm
· parties in charge of others with “dangerous propensities” (R. 319)
· one who “takes charge” of person one knows is likely to cause physical harm to another
· must exercise “reasonable care” to prevent harm, including warning to identifiable third parries of danger
· Tarasoff v. Regents of the University of California
· Facts: Dr. Moore, a psychologist employed by UC was treating Poddar. Poddar killed Tarasoff. P, Tarasoff’s parents, allege that Poddar had confided his intention to kill Tarasoff to Dr. Moore. He was confined then released. No one warned Tarasoff of the peril posed by Poddar.
· Issue: Whether a psychologist owes a duty of care to a third party if their patient reveals confidential information to them that poses a threat to that third party
· Rule: Exception to psychotherapist-patient privilege: there is no privilege if the psychotherapist has reasonable cause to believe that the patient is in such condition as to be dangerous to himself or others and that disclosure of the communication is necessary to prevent the threat
· court says three factors to applying the rule, the doctor could have:
· take charge over perpetrator of harm—therapy counts as taking charge. despite APA submission about difficulty associated with accurately predicting and controlling criminal behavior of clients in therapy, death was foreseeable in light of intimate professional relationship, as illustrated here
· know or reasonably should have known about the danger—Moore knew about Poddar’s dangerous behavior based on discussions with client, he even warned the police about it. If somoene’s given the name, then they’ve met this prong. if someone’s just a threat to the public, that wouldn’t be enough. Standrd that the threat is known, or those average therapists in the profession should have known.
· reasonably identifiable third party—Moore knew about Poddar’s intention to kill Tarasoff. Although he warned the police, he neglected to tell the family. according to the court that’s enough to go to a jury that he didn’t warn the family
· what about confidentiality? –interest in privacy ends where the public peril begins
· policy grounds for extending or limiting duty
· explicit policy grounds for duty
· foreseeable
· certainty of harm to plaintiff
· closeness of connection
· moral blame
· policy of preventing future harm
· burden on defendant and community of duty
· could argue, in case of Randi W., chilling confidential recommendations between schools on who to hire
· court says in light of the potential benefit of protecting students from child molesters, the risk is worth it though
· also, generally employers are immune when they make recommendations that don’t make malicious mistakes
· not immune when there’s a physical threat of harm to someone we want to protect (child)
· availability, cost and prevalence of insurance
· narrow for employers to these three grounds:
· connection to plaintiff
· foreseeable harm
· burden on defendant/community
· duty owed for other people’s conduct
· resident facilities for people with mental impairment
· homeless shelters
· diocese
· policy support Tarasoff Duty for Lawyers?
· role of trust in client interview and counseling
· role of confidentiality in client interviewing
· policies favoring and disfavoring disclosure
· policy limits on Duty
· courts may articulate bright line rules applicable to general classes of cases. Restatement (Third) of Torts 7(b)
· duty not defined exclusively by privity or foreseeability
· more definite the class of people, less concerned by the limit of privity
· may in rare cases impose privity-based limit to account for “policy”, including burden on defendant to avoid harm and threat of unlimited liability
· Privity based limits on liability
· unlimited liability
· contractual liability
· if you’re a family member of someone in the contract you could have privity
· burden on D to control conditions that lead to harm
· Strauss v. Belle Realty Co.
· may in rare cases impose privity-based limit to account for policy, including burden on defendant to avoid harm and threat of unlimited liability
· Issue: whether con ed owed a duty of care to a tenant who suffered personal injuries in a common area of an apartment building where his landlord-but not he-had a contractual relationship with the utility
· one of the largest power outages in NYC
· what’s the evidence of what con ed did wrong here according to the plaintiff?
· grossly negligent, almost reckless not just negligent
· con ed created the peril so it’s misfeasance, why aren’t they liable?
· con ed didn’t have a privity with the plaintiff in the part of the building where he was injured, it was a common area
· even though he’s a paying customer in his unit, he was hurt in the part of the building where he’s not a paying customer
· one concern is to limit that liability, manage the scope of liability
· you don’t always need a contract to sue for liability, but here it’s important to limit the duty of contract
· unmanageable liability for electric companies every time there’s a blackout
· are we creating a situation that the more damage they do people, the more likely the will get off the hook?
· should the limit apply because we are saying it would discourage efficient energy production
· effect of the decision is to say it’s all or nothing, all cases no lawsuit
· privity needs to be to a limited class of people
· the more faceless the class of people, that’s where the courts become more concerned that privity could be stretched too far
· social versus commercial limits on liability
· social host liability, in most states, is limited. social hosts lack expertise, cohesion and money
· commercial proprietors may exercise greater supervision, comprise a discrete class of people, and have more financial power
· CA severely limits liability for social hosts, but in Feb 2014, recently allowed lawsuits against teen charging a fee for a house party where he sold alcohol to visibly intoxicated minors
· Reynolds v. Hicks
· the Hicks were getting married and 300 people were at the party, including their underage nephew Steven; alcohol was served and Steven consumed it at the reception; at midnight he left in his sister’s car and got in a crash with the plaintiff
· Issue: whether D social hosts who furnished alcohol to a minor owe a duty of care to third persons injured by the intoxicated minor
· Holding: D social hosts owed no duty to third persons injured by the intoxicated minor
· Rule: Washington law does not extend social host liability for furnishing alcohol to a minor to third persons injured by the intoxicated minor.
· there is a commercial vendor liability, but social hosts are not as capable of handling the responsibilities of monitoring their guests’ alcohol consumption as their commercial counterparts
· implications of social host liability are so much more wide sweeping and unpredictable than are those for commercial host liability
· to expect them, on their wedding day, to monitor their minor guests’ alcohol consumption is unrealistic and has far reaching social implications
· why have distinction between social and commercial hosts?
· a lot more party hosts than commercial vendors, it would be such a sprawling class of people who could sue and who could be sued
· want to have discrete classes of people with discrete responsibilities and when it’s a commercial vendor they are at least regulated and subjected to requirements
· Negligent Entrustment
· one who knows or has reason to know property will be used in a way that creates an unreasonable risk of harm to another
· applies to anyone who directly or indirectly supplies property for use of another: sellers, lessors, donors, and lenders
· Vince v. Wilson
· Issue: whether liability through the tort of negligent entrustment should be applied to a person who knowingly provides funding to an incompetent driver to purchase a vehicle and to a person who knowingly sells a vehicle to an incompetent driver
· Facts: Wilson provided the funding for her grandnephew to purchase the care and Ace auto sales sold the vehicle to him. Grandnephew didn’t have a driver’s license because he had failed multiple times, both the aunt and the dealer knew this, also had a history of drinking and drug use.
· theory for brining the lawsuit is that Ds knew or reasonably should have known that entrusting a car to him was a dangerous thing to do
· Rule: One who supplies chattel for the use of another whom the supplier knows to be likely to use it in a manner involving unreasonable risk of physical harm to himself and others is subject to liability
· court cites restatement—one who knows or has reason to know property will be used in a way that creates an unreasonable risk of harm to others is subject to liability
· what is the act that is wrongful according to the court?
· the entrusting itself, doesn’t matter if you own the good or not, the fact that you know that good can be used for harm is enough
· act of entrusting is the negligent act we want to discourage—for that reason the rule can be applied broadly
· considerations for extending or limiting duty (NY)
· the reasonable expectations of parties and society generally
· the proliferation of claims
· the likelihood of unlimited or insurer-like liability
· disproportionate risk and reparation allocation, and
· public policies affecting the expansion or limitation of new channels of liability
· special cases of property owners, government actors, and purely emotional or economic harm
· Property Duties
· status of entrant
· invitee—invitee established by material benefit conferred to the host or; as a public invitee—open to the public and that person is there for the purpose of which that facility is open to the public 
· licensee
· trespasser
· foreseeability of harm to defendant
· actual knowledge
· constructive knowledge
· severity or obviousness of danger to victim
· obvious danger
· concealed danger
· property owners and occupiers owe a duty to
· protect (a) invitees (business guests) from (b) known or reasonable knowable hazards on the property, (c) even if hazard is obvious to the victim
· protect (a) licensees (social guests) from only (b) known and (c) non-obvious hazards on the property
· only protect trespassers from (a) known and (b) non-obvious hazards on the property
· protect (a) likely child trespassers from (b) crippling or lethal hazards that (c) children won’t recognize, where (d) burden of eliminating danger is slight
· protect known or reasonable knowable (a) invitees and licensees from (b) unreasonably dangerous activities on the property, like fire hazards (c) not simply property defects
· Carter v. Kinney
· Facts: Carter slips on the ice on the way to bible study. Ronald shoveled snow, but didn’t know that ice had formed in the morning.
· Issue: Whether P was an invitee or a licensee
· Rule: the possessor owes a licensee the duty to make safe dangers of which the possessor is aware; and the possessor owes invitees the duty to exercise reasonable care to protect them against both known dangers and those that would be revealed by inspection.
· Holding: P was a licensee, D had no duty to protect him from unknown dangerous conditions
· eliminating these distinctions
· categories of invitees and licensees seem kind of arbitrary, and for that reason over 26 states including CA have abandoned these
· Heins v. Webster County
· Rule: We impose upon owners and occupiers only the duty to exercise reasonable care in the maintenance of their premises for the protection of lawful visitors.  Invitee and licensee distinctions should be abandoned for this new rule.
· mindset of visitor irrelevant as to whether or not a place should be safe; shouldn’t care about who’s on the property, but how foreseeable is it that harm can occur; put burden on D that when harm is foreseeable, they should take steps to mitigate that harm
· problem with traditional rule (Heins)
· corrective justice—status distinctions are arbitrary
· deterrence—people do not change their conduct or take care of their property differently
· modern formulation
· RULE: owners owe a duty to exercise reasonable care in the maintenance of premises for the protection of lawful entrants
· factors the jury may consider include
· foreseeability of the harm
· purpose for entering building
· the time, manner and circumstances for the entry
· use of the property
· reasonableness of inspection or warning
· opportunity to repair or give warning
· burden on landowner
· the rule for property and third party hazards, like crime
· in general, owe no duty unless it’s reasonably foreseeable
· a landlord has a duty to those lawfully on the property, to exercise reasonable care to maintain his property in safe condition, including the risk of foreseeable hazards
· most courts apply a totality of the circumstances approach taking into account the number, nature, and location of similar prior incidents
· Posecai v. Wal-Mart Stores, Inc.
· Issue: Whether Sam’s owed a duty to protect P from the criminal acts of third parties under the facts and circumstances of this case.
· Rule: Business owners have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable. In determining the duty that exists, the foreseeability of harm and the gravity of harm must be balanced against the commensurate burden imposed on the facts and circumstances under this case.
· Special case of government actors
· Does the public actor owe a duty?
· Is the decision at issue traditionally a government function or does it arise out of private conduct—like maintenance of property or contract?
· Is the decision discretionary—does it reflect a balance of competing policy concerns—or is it ministerial?
· Is the duty owed to the public at large, or has the government taken on specific obligation with respect to an individual?
· Liability connected to nature of government action
· government or private functions
· discretionary actions vs. ministerial actions
· public-duties vs. special duties
· WTC Litigation: P could bring action here against the governmental agency of the port authority because as a property owner they were acting more like a private land owner than in their governmental capacity, so action not barred from governmental immunity
· Riss v. City of New York
· Facts: P terrorized by man who made threats to her. She repeatedly sought police protection unsuccessfully and was later attacked by someone hired by the man who threw lye in her face, severely injuring P.
· Issue: Whether the police can be held liable for failure to provide special protection to a member of the public who was repeatedly threatened with person harm and eventually suffered dire personal injuries for lack of such protection
· Rule: No warrant in judicial tradition or in the proper allocation of the powers of government for the courts, in the absence of legislation, to carve out an area of tort liability for police protection to members of the public.
· Holding: No duty of care to protect P specifically.
· Police officers are more public—use taxes to pay for them.  Since police is always acting as a protector, if we treated them like private individuals it would be limitless liability.  Also want to give them more discretion on what to do with their resources, don’t want judicial second guessing of a different governmental agency, don’t want to impose too much of a duty on police force, should be more of a legislative decision.
· Dissent: Liability is not unlimited, it’s limited by traditional notions of foreseeability and reasonableness.  Judicial interference argument ignores role judges play in lawsuits regularly permitted against government entities.
· Modern rationale for why we don’t sue the government
· separation of powers
· institutional competence of courts
· protects the public fiscally
· chilling effect on public officers
· Compare to Cuffy and Delong cases: Majority (and CA) Rule
· Even if it’s a public (governmental entity), still might be a lawsuit if the government has taken on specific obligation—so see if the duty is owed to the public at large, or if the government has taken on a specific obligation with respect to an individual
· Ex: direct assurances by 911 operators, court ordered protection or informants may be owed specific obligation because of government undertaking
· Domestic disturbance Cuffys are having with neighbors, call police officers who tell them they’ll arrive first thing in the morning.  Officers don’t come until late in the evening the next day but the son and others have already been attacked. Court stated a general rule: no tort duty to provide police protection, but recognized an exception in cases of special relationship:
· Assumption: did the government assume a duty, through promises or actions? can be express or implied
· Knowledge: did the government know that its inaction would lead to harm?
· Contact: Was there direct contact between the government and the individual?
· Reliance: (Reasonable) did the plaintiff rely upon the action of the government to his or her detriment?
· these factors serve as an exception to the rule that when the government is performing a public service, duty cannot be imposed
· Here, court held no liability because son wasn’t on the phone so no direct contact, and no reliance because the police took too long to arrive that it was no longer justifiable to have relied on the police officers.  Certain point that the promise ended.
· Lauer v. City of New York
· Facts: After 3 year old dies, the medical examiner wrongly concludes that the death was a homicide due to blunt trauma, and the police begin investigating the father for murder.  Medical examiner soon discovers that the death was due to an aneurism, but fails to correct report in violation of city regulations.  Investigation against father continues for 17 months until the revised autopsy findings are revealed.
· Rule: Discretionary acts involve reasoned judgment, and generally do not give rise to liability. Ministerial acts are those that require adherence to a specific rule designed to protect P.  When ignored, they give rise to liability, if the rule is meant to protect a particular plaintiff.
· This was a ministerial act because the doctor failed in recording and delivering the information to the right authorities, unlike a discretionary act (which is something like a diagnosis or prescription from a doctor)
· Holding: No lawsuit because, even though it was a ministerial act, there was no duty violated here to the father, only a duty to tell the district attorney.
· Dissent: Absolutely no potential threat of crushing liability, only one person is effected by the medical examiner’s mistake.  Claims this holding rewards cover-ups.
· When do you owe a duty to avoid nonphysical harm? Pure emotional harm
· Actions for non physical harm
· Assault
· IIED
· Negligent Infliction of Emotional Distress
· Falzone v. Busch
· Facts: P, wife, was seated in her car as she watched her husband, who was standing in a field very close to her, get hit by a car.  The car veered across the highway in P’s direction, coming so close as to put her in fear of her safety.  She was not physically hit, but became ill and required medical attention.
· Holding/Rule: P can recover.  Where negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright.
· NIED: The Zone of Danger Test
· Negligent act?
· Immediate fear of personal injury?
· causes fright?
· resulted in substantial bodily injury or sickness?
· no longer can only recover if you just experience physical contact
· Problems with old rule requiring physical contact
· misguided view of physical suffering: courts reject belief that physical suffering is not a natural consequence of fright for people of average strength in body and mind
· absence of suits in this area: court rejects as inconsistent with evolving development of common law
· public policy/proof: court believes contemporary sophistication of medical profession, combined with proper instructions and guidance to jury, can resolve difficult questions of proof
· floodgate problem: court disagrees that this is a legitimate interest, but even if so, no evidence that it would lead to excessive litigation
· Recurring Policy Concerns for Non Physical Injury Cases
· proof
· fair compensation
· controllable liability
· directness of relationship
· foreseeability/best position to avoid harm
· Metro North Commuter Railroad v. Buckley
· Drawing the line from Falzone of when you can claim recovery but have no physical impact
· Facts: P worked in tunnels for D and learned that he was exposed to asbestos as a result of work performed in tunnel, and that as a result of exposure, 1-5% increase cancer risk.  Otherwise, no serious physical symptoms associated with exposure to asbestos.  Alleges “cancerphobia.”
· Holding: Can’t recover because P hasn’t manifested any symptoms yet, and not only that but at work he’s a smoker.  So to substantially decrease his risk he could also stop smoking.
· Other circumstances that warrant NIED according to Buckley
· Physical contact
· P is within a zone of danger—a threatened physical contact like a car accident, gas explosion, or train collision—and manifestation of physical injury
· If disease and symptom free, in rare cases, must be at least more likely than not to develop disease
· Policy Concerns for limiting NIED
· avoiding false positive cases
· unlimited or unpredictable liability
· avoiding trivial claims to ensure fair compensation for those more seriously injured, (as compared to someone who continues to go to work and smoke)
· Recurring policies in non physical duties
· relationships
· foreseeability/best position to avoid harm
· controllable liability
· fair compensation
· Limitations for pure emotional harm
· Gammon v. Osteopathic Hospital of Maine
· Facts: Son was wrongly delivered a body part of another body from the morgue while the family mourned the loss of his father, and was expecting instead his father’s personal effects.
· Holding: Court found a cause of action because of the emotional distress likely to result from mistakenly sending a body part in the mail to a grieving family.
· Rule: Minority NIED Rule: Only about 4 states allow this. Is it reasonably foreseeable that mental distress would result to the ordinarily sensitive person?
· Portee v. Jaffee
· Facts: P watched helplessly, as her son is crushed to death by elevator.  P herself, however, is never exposed to the risk of physical danger.  But after death P becomes severely depressed and self-destructive.  She attempts suicide and requires counseling.
· Holding: P can recover; even if not in the zone of danger, an important factor is if you can show you were in a close familial relationship to the person injured.
· NIED For Relatives (Majority Rule): 
· Family relative/intimate dependent
· contemporaneous witness
· physically close to event
· death or substantial physical injury
· Note: NY law still requires P be in the zone of danger and suffer physical manifestation of injury
· Why allow for this rule?
· Relationship/fairness:
· close relationship to victim ensures tort action serves fundamental interest in protecting “emotional tranquility”
· “proximity” and “serious bodily harm” requirement serve similar goal
· Controllable Liability: Contemporaneous witness requirement ensures “judicial redress within the bounds of emotional interests entitled to protection”
· Johnson v. Jamaica Hospital
· Facts: NY case.  Hospital, maintaining sole custody over child after mother is discharged, loses baby to abduction during bomb threat.  P (parents) sue for direct emotional distress suffered during the 4.5 months baby was missing
· Rule: One must be in the zone of danger and one’s injuries resulted from contemporaneous observation of serious physical injury or death caused by D’s negligence to recover for emotional distress.
· Holding: Can’t recover because P was not in the zone of danger
· Distinguish from Johnson and Lando: Direct v. Indirect Harm
· Johnson v. Stat of New York: Hospital telegram wrongly informs daughter that her mother died.
· Lando v. State of New York: Hospital wrongly misplaces woman’s dead body.
· These are both cases of direct harm—there is a duty to transmit truthfully information concerning a relative’s death or funeral which the hospital assumed by sending the message and the mishandling of or failure to deliver a dead body with the consequent denial of access to the family
· The Johnson v. Jamaica Hospital is a case of indirect harm. Ps are bystanders to the baby’s harm
· Court here is drawing the line
· Pure emotional loss
· mishandling of dead bodies
· wrongful death notice
· loss of consortium
· misdiagnosis
· Overall:
· NIED for “near misses” General rule
· zone of danger
· fright
· family relative
· severe emotional distress resulting in physical ailment
· NIED for bystander relatives/intimates General rule
· contemporary witness of death or substantial physical injury
· family relative
· severe emotional distress
· Minority Rule: 
· zone of danger
· physical ailment
· NIED for special cases involving death General rule
· misdiagnoses
· mishandling body
· pets (not at common law)
· Minority rule:
· foreseeable that mental distress would result to the ordinarily sensitive person
· Loss of consortium General rule
· substantial injury or death to spouse or child
· Minority Rule: Allows children to sue for parents’ death
· General theme: traditional policy concerns increase when no geographic, physical or social limit to harm
· Duty for Pure Economic Loss
· Nycal Corp. b. KPMG
· Facts: KPMG prepared an audit of Gulf resources and chemical, gave false statements of Gulf’s fitness shortly before Gulf went bankrupt.  P had bought a controlling interest in Gulf after reading the audit
· Holding: D did not breach any legal duty owed to P, not liable for false statements of Gulf’s fitness
· Rule: Restatement limits the informer’s liability to (1) a group of persons he intends to benefit or (2) a group he knows will benefit from, or be influenced by, the information.  With respect to (2), it is enough that the informer intends to influence a particular person or distinct class of persons.  The informer is not liable to an unlimited and undefined group of people who may rely on the information in the future
· Policy Concerns: Court reasoned that the auditor lacked control over the dissemination of the information.  A thoughtless blunder could lead to liability for an indeterminate class for indeterminate time
· Restatement Rule comes down to:
· Know statement will be used for particular purpose
· known parties or limited class will rely on information for that purpose
· fails to exercise reasonable care in obtaining or communicating information
· Like Randi W. case, but the difference is that there’s no physical harm here.  There, the child never relied on the information, but the court said that’s ok because she was injured.  Here there must be reliance.
· Near Privity in New York
· so confident that statement will be used for particular purpose by particular person, it’s as though you have a contract with that person
· additional causal link between the defendant and the plaintiff
· This is what you have to prove in NY, but it’s a very narrow rule.  Most courts apply restatement 3 prong test
· 532 Madison Avenue v. Finlandia Center, Inc.
· Facts: Wall of building collapses, raining bricks and mortar onto Madison Ave.  15 blocks of prime commercial real estate closed for two weeks.  Businesses sue for lost business because shoppers unable to access stores between 42nd and 57th street.
· Holding: Court reverses appellate division ruling which permitted claims by businesses in such close proximity that negligent acts could foreseeably cause injury.  P’s negligence claims based on economic loss alone fall beyond the scope of the duty owed them by D and should be dismissed.
· General Rule/Big Take-away: you can’t recover for pure economic losses
· Precedent: 
· Hamilton v. Barretta: (gun cases) have to be mindful of where we fix the duty, and where we allocate risk.  Here, it would similarly go too far in exposing this particular landlord to almost unlimited liability.  Policy consideration affecting the expansion or limitation of new channels of liability
· Strauss v. Belle Realty Co.: (privity cases) As a matter of policy, restrict liability for damages in negligence to direct customers of the utility in order to avoid crushing exposure to the suits of millions of electricity customers
· Landowner cases: Landowner doesn’t have a duty to protect an entire urban neighborhood against purely economic loss
· Different from the Dunlop case where the court permitted recovery because there, there was direct physical contact when stones from D hit the P’s tire factory.
· Three Takeaways
· First: Generally, no duty for pure emotional or economic harm
· Robins Dry Dock Doctrine
· Traditional common law rule is that no recovery for pure economic losses when defendant creates a dangerous condition or causes physical harm to another
· In exceptional cases, Congress may pass specific laws to get around that rule, particularly where risk of mass injury is grave, like the Oil Pollution Act (BP) or the Price Anderson Act (Three Mile Island)
· Second: Does it fit within the historically recognized exceptions?
· See exceptions for NIED for emotional loss
· See restatement for economic loss
· Third: Do competing policies support the creation of a new duty?
· see recurring policies in non-physical duties
Causation
· Cause-in-Fact
· “But for” Causation
· An event was necessary to produce another event, no matter how remote
· Hypo—But for Zimmerman’s birth, we would never eat waffles in tort’s class
· Hypo—But for the dry ice, that person would never have walked into a wall, but what if it’s also foggy outside? Could you say, but for the mist, A would not have bumped into the wall? No—don’t know if it was the mist or the fog machine.  Either would have been sufficient to cause the harm
· the “Substantial Factor” Test
· Defendant’s conduct is the cause if it is a material element and substantial factor in bringing it about
· Hypo—Two fires, one starts by lightening, another by a man.  The two fires merge and a property is destroyed by the joint fire.  Can’t say either one was necessary to lead the house to burn down, can’t use the “but for” test.
· we can say, at a minimum, that the presence of the dry ice was a substantial factor in producing the result
· Scientific Causation (General and Specific)
· How to show negligence was the but for cause or substantial factor in producing a particular harm when no one witnesses the true cause and there are other plausible explanations
· General Causation—Is the agent capable of causing harm generally?
· Specific Causation—Did the agent cause the plaintiff’s harm?
· Was the plaintiff exposed to it?
· Was there an alternative explanation?
· Is there a temporal relationship
· What is the strength of the association between exposure and disease?
· Is there a relationship between the dose given and the response?
· Replicated results?
· Is the association consistent with existing knowledge?
· Have alternative explanations been considered?
· What is the effect of stopping exposure to product?
· Daubert—Reliable testimony consistent with scientific method; relevant testimony relevant to alleged injury
· Stubbs v. City of Rochester
· Facts: Drinking water became contaminated with sewage due to D’s negligence.  P was taken ill with typhoid fever.
· General Causation Evidence: water contained excess solids, chlorine, salt and other bacterium generally capable of causing typhoid
· problems: no attempt to differentiate exposed populations.  Moreover, unclear if new cases of typhoid present statistically significant increase
· Specific Causation Evidence: short time between excessive exposure and onset (3 weeks); physical evidence from water P drank (discolored and smelly water); consistent observations and personally examined by treating doctor
· problems: no evidence if contaminated water from business itself
· Issue: Whether P produced enough evidence from which inference might reasonably be drawn that the cause of his illness was due to the use of contaminated water
· Rule: so long as you can show to some degree of certainty that the injury was sustained wholly or in part by D.  Just show that D was at least partially to blame
· Zuchowitcz v. US
· Facts: P contracts very serious illness and dies after taking twice the dosage of danocrine because of the negligent prescription of the doctor
· General causation evidence: too rare for generalized proof. Relies upon expert in drug used on patient, as well as expert theory as to the mechanism for cause.
· problems: no epidemiology and rare disease
· Specific causation evidence: short time between excessive exposure and onset (1 month); physical evidence (change in physical appearance and fatigue); personal exam
· Rule: Daubert requires that judges make a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts at issue
· Holding: enough causal link that a jury could say that in light of the testimony and the violation of a standard that anyone should prescribe this much danocrine, she has a case
· Policy considerations
· rejection of alternative explanations for injury in Stubbs
· Finding that violation of FDA regulations limiting overdoses constituted cause in Zuchowicz
· Reflects difference between legal proof of cause and scientific proof of cause
· Cause-in-Fact with Multiple Defendants
· Joint and Several Liability
· Holds defendants acting concurrently or in concert entirely for the whole injury.  
· Definition: When two or more actors act in (a) concert or (b) concurrently to (c) produce a single injury, they may be held jointly and severally liable.  This means that P might sue multiple negligent Ds, together or separately, for the full amount of damages
· This rule is designed to protect plaintiffs: when one of the defendants is insolvent, the other must make up the difference.  Note that many states, including NY, modified this rule; they may limit liability to the percentage of fault found by a jury or only impose joint liability for certain kinds of torts.
· Hypo—M&Ms example.  Chelsea is poor, worth 75% of the harm, Jake is rich, worth 25% of the harm.  Under this doctrine, you could go after 100% of the money from Jake.
· Hypo—Almost same facts, but someone bumps into you well before you reach the M&Ms causing bruises, but not causing you to slip.  You then slip on the M&Ms.
· has to be a single, indivisible injury—sometimes the jury needs to determine what the injury is and who did the harm to cause that injury.
· in this case, can’t sue Ds for the bruises, just for the harm resulting from the slip
· Policy bases: difficulties of proof, insolvency of defendants, fairness in compensation.
· Differences in state law: legislatures and courts have modified this rule to avoid cases where Ds bear the full cost of the injury, even when they are barely responsible for the harm
· 1/3 of states have abolished doctrine entirely
· 1/3 of states require D responsible by 50%
· CA still has it, but not for non-economic damages
· Alternative Liability
· Exists where it is unclear which, of a small number of negligent defendants, caused a single harm.  Courts will hold all defendants responsible for the same harm, even when it is physically impossible for all of them to be responsible.
· Definition: Two defendants (a) acting negligently, (b) who produce a single indistinguishable harm, (c) may be held liable for the resulting injury, even if (d) only one defendant could be theoretically responsible for the harm
· Hypo—two students throw the same amount of M&Ms at the same time, you fall and slip.  Each has a 50-50 chance of causing harm negligently, but neither is more likely than not to have caused harm.
· Here, it’s a pure problem of proof, not insolvency.  One person did it, and the other person didn’t.  Hold both responsible even though there’s a 100% chance one of them didn’t do it.
· Summers v. Tice
· Facts: Two hunters negligently shoot one man.  Both use the same gauge shotgun, and the same size shot, so it is impossible to tell who shot P in the eye.
· Holding: Each D is liable for the whole damage whether they are deemed to be acting in concert or independently. 
· Rule: alternative liability applied to hunters
· Policy Concerns/why alternative liability:
· limited number of wrongdoers
· proof problems
· unfairness of imposing burden of loss on P
· deterrence
· Market Share Liability
· Courts may find a manufacturer liable based upon its participation in a national, state or even local market, when it produces a generic product that is (a) indistinguishable from others and (b) in the same marketplace.
· Definition:  Plaintiffs who consume a good may recover multiple defendants jointly or severally even when they cannot identify the defendant that cause harm when defendants (a) participate in the same market, (b) produce a nondescript (also known as “fungible”) product, (c) in proportion to their share of the marketplace.
· Hypo—20 manufacturers of M&Ms sell 100 nondescript candies into the marketplace.  10 people eat one each.  3 get sick.
· not left without a remedy but can’t sue with alternative liability—even if it’s unfair for P, arguably more unfair to hold someone who might only be 10% responsible for 100% of the harm.
· Hymowitz v. Eli Lilly & Co.
· Facts:  Between 41-71, FDA approved the use of DES for women during pregnancy to prevent miscarriages.  There were only 12 manufacturers.  Then FDA stopped requiring new drug applications for DES and by 1071 over 300 different manufacturers made it.  In 1971 FDA discovered that DES caused a form of cancer in the offspring of the mothers who took the drug.  A new statute allowed women to bring suits after discover, but it was almost impossible for many women to know who of the 300 manufacturers were responsible for the specific drug that was administered to them.
· Rule (New York): NY Court of Appeals adopts market-share theory of liability.  Defendants are severally liable for producing generic products in marketplace when:
· Ps’ mothers ingested DES during pregnancy
· The D marketed DES for pregnancy use
· According to their percentage of the national market
· Even if the defendant did not produce the drug that caused P’s injury
· Many other states, like California, follow a rule, like the dissent, that would:
· (a) permit burden shifting to allow the defendants to show they did not produce the actual drug used by P
· (b) hold the defendants jointly and severally liable
· So in NY—percentage of the market, CA—jointly and severally liable but allowed to show you didn’t make the drug that caused the harm
· Policy concerns
· generic or fungible product
· problems of proof
· defendant in superior position to reduce risk
· deterrence/welfare maximization: D’s superior ability both to absorb and to minimize the costs associated with their activities
· compensation: unfair to bar innocent Ps’ recover solely because of their inability to identify which of many different producers caused injury
· Exceptions Premised on Policy Considerations
· Alternative liability and Market Share liability are exceptions to the general rule that in common-law negligence actions, a P must ordinarily prove that the defendant’s conduct was a cause-in-fact of the injury
· rule based upon injustice of barring innocent plaintiffs’ recovery solely because of defendants’ insolvency or plaintiffs’ inability to identify which of a number of wrongdoing defendants caused their injuries
· Overriding policy concern
· injustice of barring innocent plaintiffs’ recovery solely because of defendants’ insolvency or plaintiffs’ inability to identify which of a number of wrongdoing defendants caused their injuries
· Proximate Cause
· Central Question:
· Assume D’s breach of duty was, however remotely, a partial cause of the P’s injury
· Courts won’t hold defendants liable for every possible consequence of their negligent conduct
· proximate cause means there is a sufficient connection between the defendant’s actions and the plaintiff’s harm to hold the defendant liable as a matter of policy
· Factors that inform whether the negligent conduct caused the harm
· time, space, directness/indirectness, foreseeability, remoteness, intervening causes
· An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious
· Unforeseeable harm
· Is the plaintiff’s injury totally beyond the type of harm to be expected from the defendant’s conduct, or did the harm simply arise in an unusual manner or involve more serious harm than expected?
· Unexpected type of harm (no proximate cause)
· Actual cause: No sign warns that lake is filled with poisonous rat urine.  P swims in the lake and drowns.  One might expect P to die from exposure, but not drowning.
· Polemis
· Facts: D, moving benzene from one hold to another by means of a sling, and due to his negligence, sling came in contact with the boards, causing one of the boards to fall into the hold, and the fall was immediately followed by a rush of fumes which completely destroyed the ship.
· Rule: Consequences which may reasonably be expected to result from a particular act are only material in reference to the question whether the act is or is not a negligent act—immaterial whether the damage could have been reasonably anticipated, as long as the damage is in fact directly traceable to the negligent act
· Reasoning: as long as proximate cause is there, anticipation is irrelevant
· Holding: Held for P, but this is an old rule
· Wagon Mound
· Facts: A wharf in Sydney Harbor burns down, three days after the Wagon Mound ship spills bunkering oil at a different wharf 600 feet away
· Rule: Essential factor in determining liability is whether the damage is of such a kind as the reasonable man should have foreseen (overrule Polemis).  Harm has to be foreseeable for you to recover.
· Holding: case dismissed
· Reasoning: this kind of harm was unforeseeable, and it’s not just that an act of negligence, however slight, that the actor should be liable for all consequences however unforeseeable, so long as they can be said to be direct
· Unexpected manner of harm (proximate cause)
· Hines v. Morrow
· Facts: a train fails to maintain the land around it, a muddy car gets stuck, another person comes to rescue car, rescuer has only one good leg, rope gets stuck on the good leg and breaks it, now he’s totally unable to walk
· can say it’s at least foreseeable that someone will get stuck in the mud and someone might get hurt, can say that some amount of harm is foreseeable to rescuer and might take place in an unusual way
· but the more detailed the harder it will be to say proximate harm
· so it turns on whether you can say totally different type of harm or if it occurred in an unusual manner so just a different degree
· Unexpected degree of harm (proximate cause)
· The “eggshell” Plaintiff
· Suicide
· Secondary Injuries
· Emotional Distress
· Benn v. Thomas
· Facts: P suffers a heart attack three days after automobile accident.  Duty, breach and causation-in-fact exists.
· Holding: court holds the accident was the proximate cause because although the severity of the harm was unforeseeable, the heart attack was a direct and foreseeable result of the type of harm caused to P
· Rule: Eggshell Plaintiff Rule: Requires the defendant take his plaintiff as he finds him, even if that means that the defendant must compensate for harm an ordinary person would not have suffered.
· Note: cases describe how courts recognize that when defendant’s conduct produces serious physical injury, the resulting suicide may also be the proximate cause
· Unforeseeable (superseding) causes
· Did another person’s unexpected intervening act cause the harm, or did that action fall within the scope of risks crated by the defendant?
· Related versus unrelated crime
· Related crimes: failed burglar alarm; bus stops in high-crime neighborhood (proximate cause, took her past stop and directed her to go down dangerous track); world trade center (not foreseeable that two planes would crash into the building but it is foreseeable that fire could occur in any major building)
· go back to original act, ask what’s foreseeable
· Related versus unrelated circumstances
· Unrelated circumstances: tree falls on trolley speeding over 90mph (but for the fact that the trolley wasn’t speeding, it wouldn’t have been there at the time the tree fell, but the two are totally disconnected and the fact that it’s speeding doesn’t make the tree any more likely to fall. causation, but no proximate cause), cut arm just as bloodthirsty hippo flees zoo
· needs to be the fact that the first event made the second event much more likely
· Plaintiff’s own conduct
· Wagon Mound—P didn’t introduce evidence about why the oil was flammable because they didn’t want to be blamed themselves.  Could have been P’s intervening step to be welding near flammable oil, so no proximate cause because some else is superseding and intervening
· Doe v. Manheimer
· Facts: P was raped by an unidentified assailant on property owned by D, behind D’s overgrown bushes and grass
· Issue: Was the defendant’s negligently maintained property the proximate cause of the rape?
· Rule: Scope of risk: see if the risk of harm created by D’s negligence extends to an intervening criminal act by a third party.  To be within the scope of the risk, the harm actually suffered must be of the same general type as that which makes D’s conduct negligent in the first instance.
· Holding: no proximate cause
· Reasoning: wouldn’t expect that risks that could flow from not maintaining hedges would lead to a rape, so no proximate cause.  Go back to the incident itself (untrimmed hedges), what makes the incident harmful, and what is the scope of risk from that act
· Policy concerns:  Don’t want to conflate proximate cause with cause in fact.  Also, concern about proof issues to show there’s enough of a connection between the negligent act and the harm
· Unforeseeable Plaintiffs
· Was the plaintiff a foreseeable plaintiff? That is, was the plaintiff in some position, in time and space, to be foreseeably harmed by the defendant’s conduct?
· Palsgraf v. Long Island Railroad Co.
· Facts: P standing on train platform.  Two men ran to catch another train, already moving, one man reached it, the other, carrying a package, struggled and guards helped him aboard.  In doing so, they knocked the package from his hands and it fell to the rails.  It contained fireworks, but nothing about its appearance would suggest so.  It exploded when it fell, threw down some scales from the shock many feet away and the scales struck P causing injury.
· Rule of Unforeseeable Plaintiff: the defendant’s conduct must be a wrong in relation to a foreseeable plaintiff.  “The risk to be perceived defines the duty to be obeyed and risk imports relation”
· not reasonably foreseeable that a package would explode, no one could predict that by knocking it over Palsgraf would be hurt
· Cardozo talks about the case in terms of duty, so if there’s no duty, all these other questions fall away
· much like restatement 29—an actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious
· Judge and Jury
· what’s the real difference between deciding Palsgraf because of a lack of duty or proximate cause?
· duty—question of law
· proximate cause—question of fact
· Andrews (dissent) would leave it up to the jury to say whether or not there was a sufficient connection
Damages—see damages on top
Defenses
· Did Plaintiff commit contributory/comparative negligence?
· Did plaintiff’s breach of duty of care to himself cause the damages?
· Contributory negligence: If P was even just 1% to blame for an accident to occur—no lawsuit, it would be completely barred, so courts try to avoid this rule
· Accommodations to Contributory Negligence
· More lenient standard for plaintiff fault
· Recklessness—might interpret D’s conduct as a little bit more than negligent but reckless because traditional rule that you couldn’t be contributory negligent to someone’s reckless act
· Expanded jury’s role—so jury can decide entirely
· Last clear chance doctrine: when D is in a position to avoid causing harm to a P who might be somewhat negligent, and has the last clear chance to do so, D should 
· Hypo—walking across the street texting, not paying attention.  Driver is coming and sees the guy from 100 feet away, sees that he’s texting, and decides not to stop at all.  If he has the last clear chance to avoid him, he must, even though the pedestrian might have been somewhat negligent
· Comparative Negligence—plaintiff’s fault does not present a bar to recovery.  Rather, the plaintiff’s recovery is only reduced by the plaintiff’s percentage of fault.  Two versions:
· Pure comparative negligence
· Modified comparative negligence
· Plaintiff must be less than 50% at fault to recover
· 35 states have adopted a rule by statute and say D has to at least be 50% responsible and P 50% or less responsible—so sometimes if there’s a tie D will win, other states P wins
· Gets complicated when one defendant is insolvent or settles in a joint and several liability state
· different from other cases of joint and several liability because the plaintiff is also partially at fault
· other parties—including P—make up the difference according to what a jury says is their degree of fault
· Did plaintiff expressly or impliedly assume the risk?
· Express (contractual waivers)—Does enforceable waiver expressly bar claim consistent with public policy?
· Written or oral agreement to waive liability (a) broad enough and (b) clear enough to cover the harm alleged and consistent with public policy
· Exculpatory agreements upheld if:
· language clearly covers claims at issue
· freely and fairly made
· between parties in equal bargaining position
· does not interfere with public policy factors below:
· Publically regulated business
· important public service
· publically available
· excessive bargaining power
· contract of adhesion (boilerplate)
· plaintiff under control or custody of defendant
· Tunkle v. University of CA
· Facts: Admitted patient to UC Hospital signs written agreement waiving liability against hospital.  CA supreme court holds agreement violates public policy
· public regulated hospital putting itself beyond the bounds of regulation
· emergency services are too important
· we expect higher standards from public service
· because of essential nature of service, disparate bargaining power
· contract of adhesion—no choice, he’s stuck with this agreement
· under unique custody and control of hospital
· Doctrine applies to other essential services, like child care, banking, education and residential rental agreements
· Hanks v. Powder Ridge 
· Facts: Parent and four children snow tube at the resort.  Parent signs an agreement barring lawsuits arising out of (a) inherent risks of sport and (b) negligence of resort.  Parent injures foot on negligently maintained man-made bank on the slopes
· Rule: Tunkle standard: exculpatory agreements violate public policy if they affect the public interest adversely.
· Why is the court worried about enforcing the waiver: ski resort is in a unique position to make sure the banks are maintained so to avoid the harm.  Not like hospital, but when a family goes to a ski resort, pays money, under the control of the resort, they have a certain expectation that they’re going to maintain it safely so if the court enforces it, it could undermine those expectations
· Why was the contract barred as a matter of policy?
· open to the public
· custody and control of D
· contract of adhesion
· superior position to detect harm/expectation of safety
· Only 3 states will not enforce these waivers in ski resorts, most others including CA would
· One thing they focus on is the essential nature of the service, not like a hospital
· For Zimmerman group form—Release from liability “magic words”—if all you did was add “resulting form NEGLIGENCE” that would be enough to cover you in most courts
· Implied assumption of risk
· non written
· knowledge of the nature and extent of danger
· voluntary assumption of risk
· Primary Implied Assumption—Did plaintiff (1) knowingly and (2) voluntarily assume risk of (3) “obvious and necessary” danger inherent in sport, game or amusement activity?
· not a true affirmative defense, but rather, determines whether defendant’s legal duty covers risks to which plaintiff is exposed
· does not, however, apply to reckless or intentional misconduct
· Murphy v. Steeplechase
· Facts: P is injured on ride the Flopper at Coney Island.
· Holding: P cannot recover
· Rule: One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary
· Exceptions: if due to a mechanical problem or failure to maintain the device
· Secondary Implied Assumption of Risk—Did Plaintiff (1) knowingly and (2) voluntarily assume risk of danger (3) created by defendant’s negligence?
· reasonable or unreasonable
· a true affirmative defense because it is asserted only after plaintiff establishes prima facie case of negligence
· Davenport v. Cotton Hope Plantation Horizontal Property Regime
· Facts: P rented a condo from owner, where 3 stairways afforded access.  P informed D that the floodlights in the closest stairway failed, and later, fell on stairs because of poor lighting.
· Holding: This is not a primary assumption of risk, like Murphy, where D lacks the duty of care at all because society tolerates inherently risky activity.  Rather, this is a case where P knowingly assumes risk created by defendant’s breach of duty.
· Rule: Four requirements for assumption of the risk: (1) P must have knowledge of the facts constituting a dangerous condition, (2) P must know the condition is dangerous, (3) P must appreciate the nature and extent of the danger, (4) P must voluntarily expose himself to the danger
· Distinguish assumption of the risk from contributory negligence
· Assumption of risk is a knowing and voluntary assumption of risk to oneself
· Comparative negligence is an (a) unintentional failure to take (b) reasonable care with respect to oneself
· Policy concerns of enforcing assumption of the risk: if you allow D to create some contract to get out of liability, might undermine a lot of tort policies
· Does federal law preempt state law?
· Big picture: Evolving area of law
· traditionally, a presumption against preemption of state law
· preemption jurisprudence increasing view that tort law is regulatory in nature
· federal statutes traditionally viewed as providing only a floor for our obligations to one another
· preemption reflects view that, some federal statutes, impose both a ceiling and a floor for the obligations and duties we owe to one another
· The supremacy clause, Article IV, Clause 2 of the Construction establishes that the US Constitution, federal statutes, and treaties are “the supreme law of the land”
· It mandates that all state courts must follow federal law when federal and state law conflict 
· Express Preemption
· The text of federal law expressly provides that state law should not be given effect
· Riegel v. Medtronic
· Facts: Riegel had an angioplasty after he suffered a heart attack.  The catheter burst, P went on life support, and nearly died.  The doctor may have been negligent.  But he alleges that D negligently tested, designed, labeled and marketed the catheter.
· Rule: Express preemption: a statute, the medical device act, preempts state requirements different from or in addition to any state law requirement applicable to the device that relates to safety and effectiveness
· Holding: Preemption bars the claim
· Statutory Language: The court asks whether the state tort suit imposes a different requirement than federal laws relating to safety and effectiveness, and finds that it does
· damage awards in lawsuits are a potent method of governing conduct
· moreover, juries may frustrate federal scheme by failing to see the costs and benefits of medical device
· Why could the case go through in Lohr?
· didn’t go through the preapproval process
· not a very specific requirement so allowing negligence suit to go forward wouldn’t interfere with the language of the statute
· preemption exists when FDA makes specific regulations that overlap with state law, but new medical devices do not go through an approval process if substantially similar to another product on the market
· whereas statutory language in Riegel: no state shall establish or continue any requirement which is different from or in addition to federal legal requirements about the safety and effectiveness of the medical device
· also, look at the rigorousness and detail of federal regulations
· Lohr—generic regulations. they were not specific to any particular device, or related to safety or effectiveness
· Riegel—stringent regulations and oversight developed for life-sustaining medical devices, only developed based on specific FDA approval that device is safe and effective
· Dissent in Riegel:
· presumption against preemption
· looks at legislative history behind similar FDA regulations. They do not have preemption clauses
· observes that preemption language was likely added to preempt inconsistent state statutes that regulate medical devices, not common law tort suits
· Express preemption cases
· What does the federal statute say? keeping in mind its purpose and the legislative history, is the statute specific enough to govern the misconduct alleged?
· What does the state lawsuit do? Will the lawsuit effectively require the defendant to do something different than federal law requires? Does the lawsuit fall outside the scope of federal law entirely?
· Implied Conflict of “Impossibility” Preemption
· One cannot simultaneously comply with both state and federal law
· Wyeth v. Levine
· Facts: Filed against Wyeth on the basis that their warnings were inadequate about the risks of using an injection are too great
· Holding: No express preemption clause existed, but not implied preempted, holding for Levine.
· Reasoning: It would be possible to do both what the state and federal government required.  They could have gone back to the FDA to have their label changed, so since they can comply with both, not impliedly preempted.
· Implied Obstacle Preemption
· The state lawsuit threatens the purposes and objectives of the federal statute. For example, if federal law is interpreted to do more than require a minimum floor of safety, but rather, establishes comprehensive safety standards that are frustrated by a state lawsuit
· Factors to consider
· Express preemption questions
· can you read the language, purpose and history of a particular provision of the statute to bar lawsuit against defendant?
· Implied conflict preemption
· is it impossible to comply with both state and federal law?
· Implied obstacle preemption
· what is the purpose of the statute? does the lawsuit interfere with a significant regulatory purpose? can you say the opposite—that it doesn’t interfere at all, or alternatively, that it helps regulators do their jobs?
· what level of regulatory oversight exists?—does agency consistently oversee claims about safety and health? if so, a tort claim might be redundant or over-deter. If not, the lawsuit might help fulfill an important regulatory goal
· What does the agency say?—does a federal agency say that a tort interferes with purpose of the statute or its regulators? if so, courts may defer to what the agency thinks about the lawsuit
· Problems with preemption
· capture
· information lag
· civil recourse
· compensation
· Big picture
· does the federal law actually say something is preempted
· how broadly or narrowly do we interpret that law
· underlying a lawsuit will it frustrate the purposes of the federal law
Strict Liability
· no fault, not blaming anyone or saying someone was at fault, but that one person, even if they exercised all the care in the world, caused harm to another and are strictly liable
· Strict liability to negligence
· multifactor test differs from the Learned Hand test in some ways
· but, in essence, represents a return to negligence
Categories of strict liability
· Abnormally dangerous
· Abnormal: Is the activity (a) common (b) appropriate and (c) outweighed by other community values?
· Dangerous: Is danger (a) probable, (b) grave, and (c) unavoidable in exercise of due care?
· existence of high degree of harm to person, land or personal property
· likelihood of great harm
· inability to eliminate risk through reasonable care
· Normal: gas in a meter, automobiles, electric wiring in a machine shop, dogs
· Not normal: large quantities of inflammable liquid stored in densely populated city, fireworks in public streets, accumulation of sewage, tigers
· Rylands v. Fletcher
· Facts: P was damaged by his property being flooded by water, which, without any fault of his own, broke out of D’s reservoir.  D used all reasonable care, but, but for the defect in the soil under their dam, the water would not have occupied and P would not have been flooded
· Holding/Rule: D is strictly liable for direct and natural consequences that result from dangerous and non-natural use of land
· Rule does not apply to superior intervening causes or Acts of God
· Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.
· Facts: D ships 20,000 gallons of flammable toxic chemical called acrylonitrile on RR tank car.  Because lid on outlet was broken, spills toxic chemicals just outside of Chicago switching station causing millions of dollars in damages.
· Rule: Court argues the most important factor to determine whether to impose strict liability for unreasonably dangerous activities is when a particular accident cannot be avoided by taking more care, but rather, by moving to another location entirely or reducing the scale of the activity to avoid more potential harm
· no strict liability if negligence rules can be used just the same to avoid the harm
· but when you have something that just by its nature is dangerous, impose a doctrine of strict liability
· Factors to consider
· inability of D to eliminate risk through reasonable care
· existence of high degree of harm to person, land or personal property
· likelihood of great harm
· extent to which the activity is not common usage
· inappropriateness of the activity
· community value is outweighed by the danger
· Circumstantial Evidence Supporting Inference of Product Defect
· one can infer a product defect harms a P without specific proof of a defect when:
· the incident that hurt P was of a kind that generally occurs as a result of a product defect
· the incident was not, in that case, solely the result of other causes
· Policies shift from individual fault to collective fault
· moving to strict liability because nearly certain that one out of 1000 people would be harmed
· so causing harm collectively in the aggregate
· know someone’s going to get hurt in the aggregate and you have to pay for it
· Manufacturing Defects
· refer to aberrations in manufacturing defects refer to aberrations in manufacturing process that make a product dangerous
· Central Question in manufacturing defects cases: Is the product different from, and more dangerous than, its intended design?
· Restatement for manufacturing defects
· one engaged in the selling or distributing products who sells or distributes a defective product is subject to strict liability for harm to persons or property caused by the defect
· a manufacturing defect exists when products depart from their intended design even though all possible care was exercised
· Maker or seller of product?
· Does product enter stream of commerce dangerously different from intended design?
· Did product cause damages?
· MacPherson v. Buick Motor Co.
· Facts: D sold car to a retailer dealer, who then resold to P.  P was thrown out and injured, one of the wheels was made of defective wood.  Defect could have been discovered by reasonable inspection and that inspection was omitted.
· Rule: Abandons contractual privity: Manufacturers owe a duty of care for reasonably foreseeable harm to a reasonably foreseeable P, including those persons other than the purchaser of the product
· Rationale:
· manufacturer in best position to avoid danger
· mass production means contracting, by itself, insufficient to regulate dangerous new products
· Discussion of Winterbottom case—what were the reasons for why the old rule existed of privity?
· a concern of unlimited liability and that anyone will be able to sue, simple rule that you can only sue the person you’re in contract with
· privity rule made sense for simple products, where parties could negotiate over known problems or hazards
· exceptions existed for tainted food and poisons, where harm was more difficult to know or trace
· Thomas v. Winchester—poison is mislabeled by manufacturer, given to a druggist, and the druggist then gave it to a consumer who got sick.  Consumer can bring a lawsuit against the manufacturer.
· Devlin—when someone makes a scaffold, sells it to employer, and employees use it.  Foreseeable that scaffold won’t harm the employer but the employee so will abandon privity.
· Cardozo ultimately says when you put these exceptions together they support a new rule
· Escola v. Coca Cola Bottling Co. of Fresno
· Facts: P was injured when a soda bottle broke in her hand and she moved it from the case to the refrigerator.  She had no privity with Coke.  Technically, coke isn’t in the exclusive control over it, steps along the way in which the product could have been changed or altered in some way
· Holding: According to the majority, she can prove breach through res ipsa because there’s an expert by the maker of the bottle saying the only way there could have been a problem would have occurred as they were pressurizing it or if there was a visible flaw.
· Traynor’s concurring opinion: Jury abandoned res ipsa, so court should too.  Since the manufacturer is responsible for the product reaching the market, put liability on him.  Manufacturer can’t escape obligation to consumer just because he has become more removed.
· A manufacturer is strictly liable when (a) places article on the market, (b) knowing that it is to be used without inspection for defects, and (c) proves to have a defect that causes injury.
· Escola/Greenman
· Traynor’s rule abandons fault
· Rationale:
· information disadvantages/consumer expectations
· loss avoidance
· risk spreading
· limitations of warranty approach and res ipsa
· Modern Formulation: Restatement 402A
· One who sells any product in a defective condition unreasonably dangerous to the user or consumer is strictly liable for physical harm caused to the ultimate user, consumer, or to his or her property, if:
· the seller is in the business of selling product
· the product is expected to, and does, reach P unchanged
· Rule still applies even when:
· seller exercises all possible care in making product
· the user or consumer buys product from someone else
· Restatement of Torts for Manufacturing Defects (General Rule)
· one engaged in the selling or distributing of products who sells or distributes a defective (unreasonably dangerous) product is subject to strict liability for harm to persons or property caused by the defect
· a manufacturing defect exists when products depart from their intended design even though all possible care was exercised
· Policies
· Corrective justice
· moral blame assigned to direct cause of harm
· nonreciprocal risk-taking
· Deterrence
· loss avoidance
· risk spreading
· cost of business
· Compensation
· best insurer
· loss not born by innocent
· Court access and administration
· proof
· expense
· Issues
· more practical than theoretical
· need to demonstrate the cause was due to manufacturing and not something else
· no need to prove fault
· however, must show when, how, where injury takes place to demonstrate the cause was due to a manufacturing defect and not other conditions or actions
· Questions relevant to proving manufacturing defect cases
· what evidence exists to demonstrate manufacturing defect existed?
· what evidence exists to demonstrate that manufacturing defect caused harm alleged?
· rule out other causes
· when did the injury did place?
· how did the injury take place?
· was the product used, maintained, or altered in an unforeseeable manner that was responsible for harm?
· Manufacturing defects versus design defects
· manufacturing defect—using foreseeable intended purpose and all the other lines out there wouldn’t have snapped.  All the other wires might have worked for this purpose, but there’s some flaw in this specific wire
· design defect—design of the helmet seems unreasonably unsafe. If the line wasn’t made strong enough to hold that weight, something inherent in the wire, no matter who used it, because of this particular product, it’s always unreasonably dangerous.  And the entire apparatus is dangerous too because why would people sell something like that.
· the more systematic the flaw, the greater the evidence it’s a design defect and not just because of some fluke in the manufacturing
· is the product dangerous because of an aberration in the manufacturing process or because of the design itself?
· may turn on questions of proof and expert opinion
· may also turn on tactical concerns for P and D
· Design Defects
· A defect may emerge from the mind of the designer as well as from the hand of the workman
· Maker or seller of product?
· Did product enter stream of commerce inconsistent with consumer expectations?
· Or, if a technical defect where consumers cannot form expectations, did product enter stream of commerce present unreasonably dangerous risks notwithstanding (a) benefits to consumers of the product and (b) “reasonable alternative designs” that would have reduced risk of harm?
· Soule v. General Motors
· Facts: P’s was struck in the area of the left front wheel by another car, and P’s wheel hit the underside of the toe pan causing it to deform upward into the passenger compartment, injuring P.
· Rule: Ordinary consumer expectations and risk utility test (excessive preventable danger test)
· Ordinary consumer expectations
· used in cases involving obvious defects
· a product may be found defective if the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
· rooted in implied warranty—that consumer’s expectations of a product are legally significant
· obvious defect example—car that will explode while idling at a stop light
· Excessive Preventable Danger (Risk-Utility Analysis)
· used in cases involving non-obvious defects, particularly where consumers have no idea how safe a product can be made
· defendant is strictly liable if risk of danger inherent in the design outweighs the benefits
· considerations include
· probability and gravity of danger
· feasibility and cost of safer alternative design
· adverse consequences to product and consumer of alternative design
· The Reasonable Alternative Design Test (RAD)
· must prove reasonable alternative design would have reduced the foreseeable risk of harm
· advantages and disadvantages of alternative design include:
· cost
· product longevity
· maintenance and repair
· esthetics
· range of consumer choice
· Alternative tests for design defect also account for RAD
· usefulness of product
· safety aspects of product
· availability of substitutes
· ability to fix without impairing usefulness or adding excessive cost
· user’s ability to avoid danger
· user’s knowledge of inherent danger
· feasibility of manufacturer to insure
· Are there some products that are so dangerous, and so useless, that they should be considered defective even if there is no other reasonable design?
· Example: Exploding cigar
· but the restatement ruled out other things like smoking and alcohol
· so to say a design is defective, almost always have to ask, compared to what?
· When does preemption apply to strict liability cases?
· Riegel and Wyeth were both also strict liability cases
· Failure to Warn & Information Defects
· Was a warning necessary in light of known or reasonably knowable defects?
· Was scope, extent and physical characteristic of warning adequate in light of foreseeable uses?
· Is a warning required at all?
· Is the warning adequate?
· When will “learned intermediaries” eliminate need for a direct warning to consumers?
· General Rule
· The seller is required to warn against (1) latent dangers resulting from (2) foreseeable uses of product (3) of which it knew or should have known
· this includes unintended uses of the product, so long as those are also foreseeable
· When are warnings to consumers required?
· only applies to latent dangers—not risks that are commonly known
· dangers we don’t have to warn about—sitting in the back of a pickup truck, drinking alcohol, etc.
· What about the opposite, when even the manufacturer is unaware of the risk of danger at the time the product is made?
· like Vassallo, almost all states now require that D at least knew or should have known of the danger through reasonable testing at the time of sale
· Vassallo v. Baxter Healthcare Corporation
· Facts: P was injured by silicone gel breast implants, manufactured by a company since bought by D.
· Rule: Restatement 402A—the seller is required to give warning against a danger, if he has knowledge, or by the application of reasonable, developed human skill and foresight should have knowledge, of the danger.
· Holding (Rule): A defendant will not be held liable under an implied warranty of merchantability for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way for reasonable testing prior to marketing the product.  A manufacturer will be held to the standard of knowledge of an expert in the appropriate field, and will remain subject to a continuing duty to warn of risks discovered following the sale of the product at issue.
· what’s the reason for old rule?
· strict liability, so doesn’t matter whether it wasn’t your fault
· an incentive on manufacturers before they sell a product to really invest in testing to make sure that before that product comes out they have investigated as much as possible and warned about every potential risk
· Why abandon it?
· a fairness concern, can’t warn about a risk we don’t know about—don’t want to create a standard no one can comply with
· state courts disagree about how to define what manufacturer should have known.  It may be measured by experts in the same field, by what the industry knew, or the most “state of the art” technology that exists at the time
· many states, however, require that the manufacturer warn consumers about newly discovered risks after the sale, if that is possible
· know or reasonably know of risk
· identify users otherwise unaware of risk
· can effectively communicate risk
· burn of post-sale warning justified by risk
· When are warnings adequate?
· General rule: A reasonable warning not only must convey a fair indication of the danger, but also warn with the degree of intensity required by the nature of the risk
· Hood v. Ryobi
· Facts: P bought saw from D, multiple warnings in the operator’s manual and affixed to the saw stated that the saw only should be operated with the blade guards in place, and said to remove them would result in serious injury.  P removed them and was seriously injured.
· Holding:  D is not liable for P’s injuries and adequately warned him of the potential harm through its labels
· Rule: A warning need only be one that is reasonable under the circumstances.  A clear and specific warning will normally be sufficient, and the manufacturer need not warn of every mishap or source of injury that the mind can imagine flowing from the product.  Also, see whether the benefits of a more detailed warning outweigh the costs of requiring change.
· Limits of Adequate instructions
· Physical space—proliferation of label detail threatens to undermine the effectiveness of warnings altogether
· language
· information economics
· When are warnings adequate?
· Scope—describe the scope of the danger for people likely to be affected by use
· Seriousness—describe extent, seriousness and consequences of harm resulting form foreseeable misuse
· Graphic power—physical aspects of the warning and means to convey warning must be adequate (Marlboro example)
· Reach—must reach person likely to use product (except children)
· State v. Karl
· Facts: P was prescribed drug Proulsid by her primary care physician, and the drug was manufactured by D.  P suddenly died on the third day after she began taking it.
· Rule: Manufacturers of prescription drugs are subject to the same duty to warn consumers about the risks f other products as other manufactures.  Decline to adopt the learned intermediary exception to this general rule.
· Learned Intermediary Doctrine
· the manufacturer owes no duty to the ultimate consumer so long as the manufacturer adequately warns the prescribing physician of the danger
· exceptions have always existed for mass immunizations and when a regulatory authority requires direct warnings 
· Basis for rule
· difficulty warning consumers
· traditional reliance on treating physician
· physicians select drugs
· physicians in best position to warn
· interference with doctor patient relationship
· Why abandon rule?
· direct consumer advertising
· managed care weakened doctor patient relationship
· medical practice as a shared undertaking
· When, if ever, should a warning prevent someone from initiating a design defect claim?
· warnings are generally considered relevant to whether a design defect exists, but it is not conclusive, so long as the product with the warning remains unreasonably dangerous
· however, warnings about goods that are not unreasonably dangerous for particular classes of people, like those with specialized knowledge, or without allergies, will defeat claims of design defects
· for example, so long as a product is not unreasonably designed for the general public and includes an adequate warning for those with allergies, the warning mar bar a claim that the product was designed in an unreasonably dangerous manner
· Defenses
· Defense of Comparative Fault (Good, except for claims that P failed to discover or guard against the defect)
· Generally, comparative negligence may be used to reduce the defendant’s liability for a product defect
· plaintiff may be comparatively negligent when he or she voluntarily or knowingly assumes risk of dangerous product, or for other conduct that falls below the standard of care
· however, comparative negligence will not apply to hidden product defects. A plaintiff does not owe a duty to discover or guard against hidden product defects.
· General Motors v. Sanchez
· Facts: Car was left in hydraulic neutral between park and reverse, Sanchez exited the car and it mis-shifted into reverse and rolled backwards into Sanchez, pinning him the gate.
· Holding: A plaintiff’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility.  Legally sufficient evidence to support the jury’s verdict that Sanchez breached the duty to use ordinary care.
· Rule: Consumer has no duty to discover or guard against a product defect, but a consumer’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility.
· Reasoning: No way you could have a duty to discover something hidden in the product.  Buying the product from a professional who is in a better position to discover defects before it’s even put on the market.  Also would undermine strict liability if we put the consumer in a position where they had to investigate every potential problem with a product because they’d never find anyone liable.
· Obligation for the consumer to be careful with respect to their own safety generally, there is a duty to use ordinary care.
· GM doesn’t get off the hook, still responsible for making a product that could have been better designed.  It’s just that the jury will offset the award for P.
· Defense of Assumption of Risk (They may impliedly assume the risk, but courts are hesitant to allow Ds to avoid liability through a waiver)
· does an express waiver cover and bind P as a matter of public policy?
· Did P knowingly and voluntarily assume the risk of D’s negligence, or instead, an act giving rise to strict liability?
· May plaintiffs expressly or impliedly assume the risk of D’s defective product?
· secondary assumption of risk may reduce, or in some states, entirely bar lawsuit
· express assumption of risk (contract waivers) is not a defense.  Restatement 402A comment m
· But, under a minority of jurisdictions, express waivers are binding on products
· Jones v. Ryobi
· Facts: P was the operator of a small printing press.  She seriously injured her left hand when she caught it in the moving parts of the press.  The press had a plastic guard that prevented the operator from reaching into the moving parts to adjust the eject wheels, and a switch that automatically shut off the press if the guard was opened.  After it’s manufacture and delivery, the guard was removed and the switch disabled to allow the press to run without the guard.  This was an industry common practice (98%).  
· Rule: When a third party’s modification makes a safe product unsafe, the seller is relieved of liability even if the modification is foreseeable.
· Holding: Held for D
· Dissent: When a product is designed in a way that you could easily remove the safety feature, it’s not the person that’s modifying the product, but that the part was invited to be removed.
· The Substantial modification defense
· The general rule is that a manufacturer is not liable for injuries by substantial alterations to the product by a third party that render the product defective or unsafe
· in many states this is true, even if substantial alteration is foreseeable.  Most others will not recognize defense when use is (1) foreseeable, (2) purposely designed to permit use without feature or (3) when product cannot be used for its purpose absent a modification
· Examples of Purposeful Design Flaw or Foreseeable Misuse
· Lopez v. Precision Papers—invited change by making it so you can remove the ceiling of a forklift that protected the head
· Anderson v. Nisei ASB—no other way you could conceivably use that product for which it’s intended, so even though they changed the product, could still be held strictly liable for designing the product in such a bad way
· Are defendants strictly liable for failing to warn about obvious dangers or those dangers that result from other parties’ substantial alteration of original product? (Generally no)
· defendants are not liable for substantial alterations to product unless:
· it is purposefully manufactured to permit use without safety feature, or unless, absent some substantial change, it would not function adequately for its purpose
· defendant failed to warn about foreseeable hazards of alteration
· Lirian v. Hobart Corp.
· Facts: P lost his right hand and lower forearm when his hand was caught in a meat grinder manufactured and sold by D.  The safety guard had been removed from the grinder while it was in P’s employer’s possession and there was no warning on the grinder about the danger of using it without a guard.
· Rule: Manufacturer liability can exist under a failure-to-warn theory in cases in which the substantial modification defense might otherwise preclude a design defect claim.
· exceptions for modification defense:
· if the manufacturer makes a product that’s purposefully designed to be changed some way
· Holding: You could still be held liable for a failure to warn even if the substantial modification defense would preclude liability on a design defect theory
· not the case for open and obvious dangers
· A failure to warn claim is different
· capable of at least adding warnings not to remove the guard and they didn’t here
· cheap, not that hard to do, don’t have to anticipate every way someone might change design, but just warn them not to change it
· could be effective in the event the danger is not obvious
· Checklist of Questions for Comparative Negligence and Assumption of Risk
· was the defect latent such that P could not discover or guard against harm?
· did P fail to take reasonable precautions regardless of known or knowable danger?
· Or rather, did P voluntarily and knowingly assume the risk of dangerous product?
· Checklist of Questions for Substantial Modification Defense
· Did a substantial modification of the product cause harm?
· Was the product purposefully manufactured to permit use without safety feature?
· Absent some substantial modification, was type of misuse foreseeable or necessary to function adequately for its purpose? (these exceptions to defense apply in many states)
· did defendant fail to warn about foreseeable hazards of alteration?
· if so, was danger so open and obvious that a court would take the matter away from the jury?
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