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I. Damages and Compensatory Justice

a. Compensatory Damages
Compensatory Damages compensate victims for economic losses which can include the following:

i. Past Economic Loss
1. Lost income
2. Medical expenses
3. Other incidental damages
ii. Future Economic Loss
1. Income and Medical Expenses
2. Age/Work-life/Dependents/Education
a. Industry average
b. Personal facts that would affect timeline
3. Economic Variables (Interest/Inflation/Taxes)
4. Scientific facts from expert testimony
iii. Single Judgment Rule
1. Payment can only be made once and therefore must estimate future costs. There will be no periodic payments depending on plaintiff’s change in condition
a. Benefits of single judgment rule
i. Minimizes burden on the courts to revisit cases
ii. Avoids high administrative costs
iii. Difficulty collecting money over time, particularly when bankruptcy risks exits
iv. Malingering
v. Indefiniteness

b. Punitive Damages
Compensation to victim for non-economic damages. There are no hard and fast criteria, nor caps/limits.

i. Types of Punitive Damages
1. Pain and suffering, mental anguish
2.  loss of enjoyment of life
ii. Reasons for Punitive Damages
1. Deters bad conduct
2. Compensates for loss
3. Corrective justice
iii. Considerations:
1. Was tort willful, wanton or malicious 
2. If not, do other policy concerns support extending or reducing punitive damages?
3. Are there constitutional limitations on punitive damages? Considerations must include
a. Moral blameworthiness and reprehensibility of conduct
b. Relationship between compensatory and punitive
c. Comparison to other criminal or administrative sanctions

iv. Limitations on Punitive Damages
1. If punitive damages are high, they may violate the Due Process Clause of the 14th amendment. 

v. General Rule
1.  (1) reprehensibility of act (2) punitive damages must be proportionate to compensatory damages and (3) consistent with criminal and civil sanctions. 

Also, in State Farm, court discussed that out of state actions cannot be considered unless there is a strong nexus.

a. Reprehensible:
i. Personal injury as opposed to property damage
ii. More vulnerable parties
iii. Repeated misconduct
1. Bobby has a stronger argument than in State Farm where there were no physical injuiries

PUNITIVE DAMAGES APPLY:

Punitive damages can be considered excessive only on the grounds that the amount at first blush, shocks the conscience, and suggests passion, prejudice, or corruption on the part of the jury

In Seffert v. Los Angeles Transit, plaintiff caught in bus doors and dragged. Trial court made judgment for $187,903.75. 

Holding: court ruled that the damages were not excessive

When a person shows conscious disregard for the safety of others, punitive damages can be sought in a tort claim.

Taylor v. Superior court ruled that because defendant had a history of drunk driving when he caused the accident in question, he was liable for punitive damages due to the wanton and reckless nature of his actions

PUNITIVE DAMAGES DO NOT APPLY OR ARE TOO HIGH:

Cognitive awareness is a prerequisite to recovery for loss of enjoyment of life

McDougald v. Garber defendant’s malpractice left plaintiff in a permanently comatose condition. 

Holding: defendant not granted any damages because he is not aware of the loss/harm.

Punitive damages must be reasonably proportional to compensatory damages or else they are in violation of the Due Process Clause of the Constitution

State Farm v. Campbell – ratio should be only in single digits (9:1) and preferably should not go over 1:1 if compensatory damages are already very high and should be relative to similar criminal and civil sanctions

c. Collateral Source Rule
Under the collateral Source rule, a plaintiff is entitled to receive the entire value of the damages from the defendant even when they have already been paid for by another source such as insurance or charity.

 EXCEPTION:  the source must be “wholly independent” from the defendant.

i. Majority Rule: there is no offset to the defendant for the amount he must pay due to amelioration of cost of harm from outside sources 
1. Reason:
a. don’t want to punish people for having the foresight to have insurance and for having paid their premiums
b. defendant should still have to pay as a deterrent 
c. sometimes the money has to be paid back by the plaintiff
d. policy reason: sometimes costs will fall back onto the state if plaintiff is not paid and can’t afford help

ii. Minority Rule: Evidence shall be admissible for consideration by the court to establish that any such past or future cost or expense was or will, within reasonable certainty, be replaced or indemnified, in whole or in part, from a collateral source” (NY.C.P.L.R4545)

Ken Feingberg/BP excercise

COLLATERAL SOURCE RULE APPLICATION:

Gratuitous payments are protected by the collateral source rule and damages must still be paid by defendant if found liable.

In Arambula v. Wells, a hospitalized plaintiff continues to receive weekly salary from family business but requests compensatory damages for lost income.

Holding: payment from family business is protected under collateral source rule and does not exempt defendant from paying lost wages.

			Popper v. Davidson Exercise – heart problem




II. Intentional Torts

Intentional misconduct is done with (1) knowledge of what will happen; (2) the particular purpose to produce a result forbidden by the cause of action (3) and substantial certainty that those consequences will result

Intent differs from Recklessness or Negligence:
1. Recklessness:
a. Foreseeable harm and takes no precaution
b. Knowledge of risk or obvious result
c. Small cost to reduce relative magnitude of harm demonstrates defendant’s indifference
2. Negligence:
a. Cost of precaution outweighed by benefits

INTENT APPLIES:

Neither capacity nor insanity is a defense to an intentional tort. Capacity may however be relevant to the defendant’s knowledge or substantial certainty of what will result. It is not a categorical bar on a lawsuit though. 

Garrett v. Daily, 5 year old pulls chair out from under plaintiff who falls and breaks her hip. 

Holding: Case is remanded to trial court for clarification on Brian’s knowledge of whether the harm was certain to occur in spite of his young age. 

Whether forbidden conduct is construed as harmful or offensive is judged objectively by reasonable person standard.
		
Wishnatsky v. Huey without knocking, plaintiff barged into private meeting and says battery occurred when he was pushed out of the room. 

Holding: contact would not have been offensive to a reasonable person of ordinary sensitivity. 

a. Types of intentional torts

i. ASSAULT
Elements of assault are (1) intent to put an individual in “reasonable apprehension” of (2) imminent bodily harm. NOTE: words alone are not enough and conditional words can negate threat and victim must be consciously aware of the threat.

ii. BATTERY
A battery is an (1) intentional “offensive” contact (2) to body or object intimately connected to body. NOTE: contact need not be immediate or direct; it can be poison or a trap.

**Transferred intent can occur if contact occurs with someone other than intended victim.

**crowded world rule – must be reasonable because you are always open to a minimal amount of unwanted contact.

For a battery to be committed, contact does not have to be directly with person’s body but can be contact with an object intimately connected to the body.

Picard v. Barry Pontiac – plaintiff tried to take a picture of the plaintiff and defendant lunged at her and hit her camera.

Holding: battery occurred when defendant made contact with the camera.

iii. FALSE IMPRISONMENT
(1) An act intending to wrongfully confine another within boundaries fixed by the actor (the larger the area and the more opportunities for escape the less likely false imprisonment will be found), (2) directly or indirectly resulting in confinement. 

Can be done through (1) physical force or threats, (2) duress, or (3) legal authority

EXCEPTIONS:  (1) moral force is not enough and (2) victim must be conscious of confinement or at least harmed by it if it unconscious. Also must be (3) objectively perceived as threat to reasonable person (4) without reasonable means of escape.

Moral obligation does not qualify as a force to confine someone for the purposes of false imprisonment.

Lopez v. Winchell’s Donut House- employee was detained under suspicion of stealing but was never in fear of her physical safety or employment and stayed to protect her reputation. 

Holding: plaintiff was not falsely imprisoned

iv. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (IIED)

Plaintiff’s intentional infliction of emotional distress claim requires four factors to be met: (1) intentional or reckless act that, by (2) extreme and outrageous conduct, (3) causes (4) severe emotional distress to another.    Intentional or reckless conduct does not require that the defendant act with the specific purpose of causing emotional distress.  Rather, the plaintiff may show “recklessness” if the wrongdoer had reason to know there was a high risk that severe emotional distress would result, but took few or no steps to prevent that result.  Moreover, outrageous conduct includes actions that offend “generally accepted standards of decency or morality.” 

(1) An intentional or reckless act that (2) by extreme and outrageous conduct (3) that causes (4) severe emotional distress to another

Outrageous conduct: 
Generally offends “generally accepted standards of decency or morality” and the hallmarks include:
(1) Conduct continuous or repetitive
(2) Whether defendant is in unique position of control or authority
(3) To vulnerable populations or 
(4) By transportation companies or innkeepers.
				
Although this is an objective standard, it can be considered whether the defendant has reason to know the plaintiff’s vulnerability. 

IIED is present when emotional distress results unaccompanied by physical injury 

In Womack v. Eldridge, an investigator for the prosecution of a child molestation case took a picture of the plaintiff under false pretenses and the picture was presented in trial. 

Holding: damages granted for the plaintiff
	
b. Defenses to Intentional Torts

i. CONSTITUTION – FREE SPEECH
First amendment limits tort actions like defamation or IIED, involving public figures or issues of public concern to those cases that involve false statements made maliciously or with “reckless disregard for the truth”

Public figures and public officials may not recover for IIED by reason of protection of free speech without showing that the publication contains false statements of fact which was made with “actual malice” i.e. with knowledge that the statement was false or with reckless disregard as to whether or not it was true.

In Hustler Magazine v. Falwell hustler magazine printed a parody depicting the plaintiff, a public figure (minister) in a sexual manner. 

Holding: the parody was not reasonably believable and thus plaintiff cannot recover damages

**a constitutional defense cannot be claimed unless there is a public figure or issue of public concern involved.




Statements involving issues of public concern are also protected by the first amendment and cannot be considered IIED

In Snyder v. Phelps, plaintiff and his fundamentalist Christian church contended that God kills soldiers in Iraq and Afghanistan as punishment for America’s tolerance of homosexuality and for the presence of gays in the U.S. The church protested at plaintiff’s son’s funeral. 

Holding: The Supreme Cour+t, relying on Hustler, reversed stating that because the statements involved issues of public concern were protected by 1st Amendment.

				Williams v. NBC exercise

ii. CONSENT
One may consent to battery or other limitations on personal autonomy and is always a complete defense to an intentional tort when they have the capacity to do so and they knowingly and voluntarily participate.

EXCEPTIONS: Limits exist when (1) consent not informed; (2) consent not voluntary; (3) attacks that go beyond scope of consent; (4) consent otherwise violates public policy.

If someone willfully enters into something illegal, they can’t seek damages.

In Hart v. Geysel, in a prize fight, one fighter dies after receiving a blow to the head. The statute at that time made prize fighting illegal. There existed two rules at the time:

Majority Rule: When two parties participate in mutual combat out of anger, they are civilly liable for damages

Minority Rule: You are not allowed to collect damages unless there was maliciousness involved
	
Holding: Court said neither rule could be adopted because there is no anger involved in prize-fighting and thus no damages for illegal activity.

Hypo: boxer putting brass knuckles under his glove. This exceeds the scope of consent because not normal to boxing.

iii. SELF-DEFENSE
People may use “reasonable force” in response to “reasonable belief” that another will intentionally cause them harm. They may use deadly force to repel similar threats to human safety, but generally not to protect property.

	EXCEPTION: if you can retreat safely then you cannot use deadly force

Justification and necessity defenses reflect an underlying principle that in some cases judicial remedies won't practically resolve dispute and self-help is needed to avoid a greater injury.

A Jury must decide if the facts constitute a reasonable claim of self-defense based on the reasonable person standard.

In Courvoisier v. Raymond, defendant’s home was invaded and after chasing them out of a building and being confronted by a mob outside, he shot a police officer he believed to be part of the angry mob. 

Holding: Decision was reversed and sent back for jury to determine if the facts suggest a reasonable claim of self-defense in the mistaken identity of the police officer.

Hypo: A believes she is in harm’s way and B ducks and she ends up shooting C instead. A can still assert self-defense as transferred intent. C however might still be able to sue for negligence rather than battery.

Defense of property does not warrant the use of deadly force.

In Katko v. Briney, defendant used spring-loaded shot gun to protect unoccupied property and trespasser was shot in the leg and had severe deformities as a result.

Holding: defendant is liable for damages and cannot claim self-defense for the use of deadly force when human life was not in danger.

Hypos: dogs are allowed to be used to protect property but you can’t have a guard dog you know has a propensity to not stop attacking. Barbed-wire fences are allowed, because danger is obvious but not lethal. Electrical fences can also be used as long as notices are present and the level of electricity is not lethal.

People can use reasonable force in response to reasonable belief of harm.

iv. NECESSITY
Public necessity is a defense when someone acts for the purpose of averting imminent public disaster and Private Necessity is a defense that grants the privilege of a complete defense to someone taking steps to protect themselves or third parties from imminent harm.

Justifications for Necessity as a defense
· Corrective Justice
· Deterring bad conduct
· Compensating injured parties
· Placing burden on parties in best position to avoid harm
· Placing burden on parties best able to insure against loss

Public Necessity (don’t have to pay for damages)
Hypo: seeing a group of children being chased by a rabid dog, if you shoot the dog, you may be justified because of the greater good you are serving by killing it. Therefore, an owner would lose a lawsuit against you for the death of the dog.

Private Necessity: (must pay for damages)
· You can trespass in order to save yourself during a storm
· When trying to protect yourself from greater harm
· If property is damaged in the act, you have to pay for it
· If owners are home, technically they have a right to refuse you the use of their property if they fear for their life
· If owners think you are breaking in and shot you, they have a defense but you also have a defense so it would be up to the jury to decide
· These types of cases are highly fact-dependent and rely greatly on what a reasonable person would do but typically compensate for damages

Property can be used to avoid personal harm, out of private necessity, but the user must pay for any property damaged due to their use.
In Vincent v. Lake Eerie Transportation Co., defendant’s steamship had a contract with plaintiff owner of the dock. During a big storm, the defendant could not safely move the ship and the crew actively re-attached the lines to the dock as they frayed throughout the storm. The storm repeatedly threw the ship against the dock and caused damage.

Holding: Defendant must pay for the damages to the dock although he was allowed to use the dock for safety. (Because they actively retied lines)

III. Negligence

A prima facie case for negligence requires (1) Duty, or an obligation to conform to a particular standard of care; (2) Breach, or failure to satisfy that standard of care; (3) Causation, meaning the breach is the factual or proximate cause of harm; and (4) damages meaning the plaintiff was actually harmed.

a. DUTY

Duty is an obligation to conform to a particular standard of care to another, usually that of an ordinary, prudent “reasonable person”

1. Determine if there was misfeasance or nonfeasance
2. If nonfeasance, was there a duty that required them to act and that they were in breach of?
a. Consider special relationships

Explicit Policy Grounds for Duty
· Foreseeability
· Certainty of harm to plaintiff
· Certain categories of activities and category of possible victims
· Closeness of connection
· Moral blame
· Policy of preventing future harm
· Burden of duty on defendant and community
· Availability, cost and prevalence of insurance

ii. Misfeasance v. Nonfeasance
Generally, tort law punishes misfeasance and not nonfeasance unless there is a (1) voluntary assumption of duty (2) special relationship to the victim (2) special relationship to the perpetrator

1. Misfeasance: (sin of commission) occurs when a party, through a particular course of conduct exposes another to an increased risk of harm
2. Nonfeasance: (sin of omission) occurs when a party, passively observes harm to another, but fails to act in order to reduce that harm , even when the burden of harm is very slight

Nonfeasance is not punishable where there is a lack of special relationship which would otherwise create a duty to act.

Harper v. Herman – Herman owns a boat and knows of the dangerously shallow area of the lake. Harper is a guest and an inexperienced and without notice dives head first and becomes paralyzed. He says Herman had a duty to warn him. 

Holding: There was no special relationship and Harper did not lack the ability to help himself, therefore nonfeasance was not negligent.

iii. Special Relationships

1. Common carriers or innkeepers

2. Owner of property/use of property

a. Trespassers – one who enters property without permission
i. no duty of care is owed other than to protect from willful or wanton harm
b. Licensees – person who enters the premises with permission
i. owner has a duty of care to protect from  obvious danger that they have actual knowledge of (must address dangers he is aware of)
c. Invitees – person who enters the premises with the permission of the owner, and the owner has an interest in the visit (invitation tendered for material benefit motive) or the premises was thrown open to the public generally or to some undefined group of the public
i. Owner must address all obvious and concealed dangers that they have actual knowledge or constructive knowledge of.

A social guest is merely a licensee when the owner obtains no benefit from the guest’s presence and when the event was not held open to the general public

Carter v. Kinney – the Kinneys hosted a bible study group at their home on behalf of their church. Mr. Kinney shoveled snow from his driveway the previous evening but by 7am when Mr. Carter arrived, there was new ice and he slipped and fell and broke his leg. 

Holding: Mr. Carter was a licensee and thus is not owed protection from unknown and concealed dangers.

Some jurisdictions (including CA and NE) have determined that the common-law classifications of licensee and invitee should be abolished and a reasonable duty of care should be required to all legal entrants of the property.

Heins v. Webster County: plaintiff went to the hospital to visit his daughter, the director of nursing. On his way out he slipped on snow and ice at the main entrance and injured his hip. 

Holding: Even though technically a licensee because he was on a social visit to his daughter, he should be owed the same duty of care as an invitee because the building is open to the public and there would be minimal burden on the hospital since they already owe a duty to the patients and other visitors of the hospital. If one of them had fallen, they would have been able to sue.
					
Modern Rule

Under the modern rule, property owners owe a duty to exercise reasonable care in the “maintenance of premises” for the “protection of lawful entrants” (and in some jurisdictions, even unlawful entrants)

Factors for determining whether the property owner exercised reasonable care include:

· Foreseeability of harm
· Purpose for entering the property,
· Time, Manner, and Circumstances for the entry
· Use of property
· Reasonableness of inspection or warning
· Opportunity to repair or give warning
· Burden on the landowner

Duty of Property Owners to protect against Criminal activity:

	Posecai v. Wal-Mart – plaintiff robbed in Sam’s Club parking lot. 

Holding: the fact that there was a high level of crime in the area does not mean the store had a duty to have a security guard since only one other event had occurred in the actual parking lot

	Theories discussed:
	
1. Specific Harm Rule: a landowner does not owe a duty to protect patrons from violent acts of third parties unless he is aware of specific imminent harm about to befall them. Courts generally view this as too restrictive in limiting the duty

2. Prior Similar Incidents Test: foreseeability is established by evidence of previous crimes on or near the premises. This approach can lead to arbitrary results because doesn’t consider number of crimes and degree of similarity required to give rise to duty

3. Totality of the Circumstances Test – takes additional factors into account such as the nature, condition, and location of the land as well as any other relevant factual circumstances bearing on foreseeability. This is criticized as being too broad a standard, effectively imposing an unqualified duty to protect too often.

4. Balancing Test: economic and social impact is considered. Best approach.

9/11 example of duty to tenants in building. Building wasn’t up to fire-safety codes.

3. Custody over helpless people
a. People who are deprived of the opportunity to help themselves
i. E.g. children, elderly…

4. Commercial Hosts
a. Commercial hosts have money and expertise to prevent harm.

5. Botched rescue attempts or reasonable reliance on a “voluntary undertaking”

When one voluntarily begins a rescue attempt, they assume the duty to protect the person and see the rescue through otherwise they will be in breach of that assumed duty.

Farwell v. Keaton: two friends are drinking together and follow two girls. Their friends chase them away and badly beat Farwell. Siegrist begins rescue attempt by applying ice to Farwell’s head but then drives around with him in his car for 2 hours then leaves him in his car outside his grandparents’ house without getting any help. 

Holding: Siegrist assumed duty through the voluntary rescue attempt and because they were involved in a joint-endeavor, drinking together (this rationale not widely-accepted).
	
Knight v. CA exercise – decedent had diabetes; employer shouldn’t have let him drive home…

iv. Duty to Third Parties
Generally there is no duty to prevent others from causing foreseeable harm to third parties. – Special relationship with either victim or perpetrator. 
There are exceptions for (1) negligent representation of physical safety, (2) custodial relationships (3) property owners, (4) and those who have taken charge of persons with dangerous propensities.

1. Exceptions where there is always a duty to third parties:

a. Negligent representation of physical safety

i. Provides false information
ii. Reasonably foreseeable that the information would be relied upon
iii. Reasonably expected that harm will come to others
iv. Negligent information gathering or communication

A duty to a third party is assumed when someone makes a negligent representation of physical safety.

Randi W. v. Muroc USD- 4 different school districts wrote good recommendations for Gadams who had received complaints of sexual assault while at those schools. Based on those letters, he received a job as vice principle in a new district where he sexually assaulted plaintiff. 

Holding: court affirmed negligent misrepresentation and fraud.

b. Parent/child 

a person in a custodial relationship has a duty to third parties who are harmed.


c. One who takes charge of a person one knows is likely to cause harm to another and has “dangerous propensities”

i. a special relationship with a dangerous person can be a lawyer, physician, psychiatrist, employer, etc.

When someone takes charge of a person with dangerous propensities, they take on a duty to protect harm from third persons when they:

 (1) know or reasonably should have known about the danger and (2) know there is a reasonably identifiable third party.

Tarasoff v. Regents of the University of California: defendant is a therapist of a patient who says he will kill plaintiff’s daughter. Therapist asks campus police to detain him but he gets set free and kills the victim. 

Holding: Therapist is guilty of breaching his duty by failing to exercise reasonable care to protect the third party who was reasonably identifiable. As to doctor-patient confidentiality, the “protective privilege ends where the public peril begins”

Doe v. XYZ exercise – porn on work computer, employer wrote letters of rec and being sued by ex-wife for molestation of daughter.

	
v. Policy for Evoking No-Duty

1. Policy Limits on Duty
a. Courts may articulate bright line rules applicable to general classes of cases. Restatement (third) of Torts 7b
b. Duty not defined exclusively by privity or foreseeability.
c. May in rare cases impose privity-based limit to account for "policy," including burden on defendant to avoid harm and threat of unlimited liability

2. Privity-based limits to liability
a. Unlimited liability
b. Contractual privity
c. Burden on defendant to control conditions that lead to harm

Liability may be limited based on lack of privity when it would lead to limitless liability for the party who caused the harm.

Strauss v. Belle Realty Co. – Con Edison was found grossly negligent for causing a 3-day blackout. The plaintiff went to the basement to get water and slipped on a faulty staircase and was injured. The fall did not occur in his apartment where he was a customer of Con Edison, but in the common area where the contract was between Con Edison and the building owners. 

Holding: Con Edison is not liable for lack of privity with plaintiff because imposing liability here would open the utility up to limitless liability to all third parties injured in customer’s buildings.

3. Social v. Commercial
a. Social hosts liability in most states is limited
b. Social hosts lack expertise, cohesion and money
c. Commercial proprietors, in contrast may exercise greater supervision, comprise a discrete class of people, and have more financial power

A social host cannot be held to the same liability as a commercial host for lack of expertise and ability to monitor their guests.

Reynolds v. Hicks – At their wedding with 300 people in attendance, the defendant’s underage nephew became intoxicated and drove home and caused an accident. 

Holding: defendant cannot be liable to the third party because they are social hosts and not commercial hosts.

vi. Negligent Entrustment

One who (1) knows or has reason to know their property will be used in a way that creates an unreasonable risk of harm to another by (2) directly or indirectly supplying property for use of another becomes liable for harm caused to a third party.

Providing the instrumentation to cause harm creates enough of an unreasonable risk that the person entrusting the property is liable for negligent entrustment regardless as to whether the property was in their possession and under their control.

Vince v. Wison: A great aunt provides money to her nephew to buy a car, knowing that he has failed his license test 3 times and has a propensity for drug and alcohol use. He then gets into an accident which injures the plaintiff.

Holding: Great Aunt is liable to third party (plaintiff) for negligent entrustment.

vii. GOVERNMENT DUTIES:

3 questions to ask:
1. Is the decision at issue traditionally a government function or does it arise out of private concern?
2. Is the decision discretionary – does it reflect a balance of competing policy concerns – or is ministerial?
3. Is the duty owed to the public at large, or has the government taken on specific obligations with respect to an individual through promises or actions?

			Factors to consider in determining if government is immune to lawsuit:
· Is it a public or private function?
· Example of public: police and firefighters are acting in government capacity
· Innately public nature of protecting the public from harm	
· Also, police officers are paid by taxes
· Example of private: private buildings held open to “public use”
· i.e. hospitals, rapid transit
· Reasoning: government is always being put in the position of protecting other people and if we were to expose them to lawsuits like private entities, they would be open to limitless liability. They can’t have a duty to everyone.
· Police have expertise public shouldn’t interfere with and they should have the discretion to do their jobs.
· Separation of powers
· Institutional competence of courts
· Limitless liability
· Dissent:
· Liability is not unlimited because it is limited by traditional notions of foreseeability and reasonableness.
· Judicial interference argument ignores role judges routinely play in lawsuits, regularly permitted against government entities (think inadequate recordkeeping at a hospital

General Rule:
No duty to provide police protection but recognized exception in case of special relationship

Police officers cannot be held liable in tort law because there is no existing law which imposes it. Without new legislation, police officers cannot be sued for their actions in the line of duty unless they undertake a duty and fail to see it through.

Riss v. City of New York: ex-boyfriend terrorized Riss for 6 months and warned her “if I can’t have you, no one can.” She repeatedly sought police protection and police refused to help her. Pugach then hired thug to throw lye in her face leaving her permanently disfigured and blind in one eye. Holding: case dismissed because cannot sue police

Factors Giving Rise to PRIVATE DUTY:
1. Assumption through promise or action of an affirmative duty
2. Knowledge that inaction could lead to harm. Did the government know their inaction would lead to harm?
3. Direct contact between the municipality's agents and the injured party
4. Justifiable reliance on municipality's undertaking

Think: is the duty owed to the public at large, or has the government taken on specific obligation with respect to an individual

Example: direct assurance by 9-11 operators, court ordered protection or informants may be owed specific obligations because of government undertaking
			
Promises made through a 9-1-1 call must be directly to the person harmed and there must be justifiable reliance by the victim of the offer for help in order for liability to be imposed against the government.
Cuffy v. City of New York: Cuffys sought police protection from their downstairs neighbors and tenants the Aitkins with whom they had a number of skirmishes. Mr. Cuffy received assurance from police that something would be done first thing in the morning. The next evening, the Cuffy's son came to visit and Aitkins attacked him with a baseball bat.

Holding: no liability because the parents called 9-1-1- and not the son and there was no reasonable reliance since the fight happened long after they expected the police to be there.

Discretionary v. Ministerial Acts:
· Discretionary: decisions involved “reasonable judgment.” Discretionary acts generally do not give rise to liability. Reflects a balance of competing policy concerns.
· Ministerial: acts that require adherence to a specific rule designed to protect plaintiff. When ignored, they give rise to liability, if the rule is meant to protect a particular plaintiff.

Even if a ministerial duty is breached, in order to impose liability, the statute had to be created to protect a particular individual

Lauer v. City of New York: A three year old child dies and upon autopsy, a report is prepared stating the death was a homicide caused by "blunt injuries" to the neck and brain. The father became the main suspect in the homicide. Weeks later, the medical examiner and a neuro-pathologist conducted a more detailed study of the brain and determined that the death was caused by a ruptured brain aneurysm but failed to correct the autopsy report or death certificate and failed to notify law enforcement. 17 months later a newspaper expose revealed the true findings and the police investigation ceased.

Holding: No liability because the statute does not impose a duty specifically to the father. So although it was a clear breaking of the rule, there was no special relationship that would protect him in particular.

viii. DUTY FOR NON PHYSICAL HARM (EMOTIONAL)

1. Causes of Action for non-physical harm
a. Assault
b. IIED
c. NIED

2. EMOTIONAL HARM: Negligent Infliction of Emotional Distress (NIED)
Generally there is no duty for pure emotional or economic harm so you must first think if the facts fit into any of the following categories for exceptions.

4 exceptional categories for emotional distress:

a. NIED: Near Miss
i. Zone of danger
1. Zone of danger Test
a. Negligent act
b. Immediate fear of personal injury
c. Causes Fright
d. Resulted in substantial bodily injury or sickness
e. No longer just physical contact
f. Old rule required physical contact

b. NIED for bystander/relatives/intimates 
i. Contemporary witness of death or substantial physical injury
ii. Family relative
iii. Severe emotional distress
iv. NY requires that you also be in danger yourself
1. Minority rule:
a. Zone of danger
b. Physical ailment

c. NIED for special cases involving death
i. Misdiagnosis
ii. Mishandling body
iii. Pets (not at common law)
iv. Minority rule:
1. Foreseeable that mental distress would result to the "ordinarily sensitive person"

d. NIED for Loss of Consortium
i. Substantial injury or death to spouse or child
ii. Minority rule:
1. Allows children to sue for parent’s death

Problems with old rule established in Ward v. West Jersey
· Misguided view of physical suffering: court rejects belief that physical suffering is “not a natural consequence of fright” for people of “average strength in body and mind”
· Absence of suits in this area: Court rejects as inconsistent with evolving development of common law
· Public policy/proof: court believes contemporary sophistication of medical profession, combined with proper instructions and guidance to jury, can resolve difficult questions of proof
· Floodgate problem: court disagrees that this is a legitimate interest but even so, no evidence that it would lead to excessive litigation.

3. Recurring Policy Concerns for Non Physical injury Cases
Do competing policies support the creation of a new duty?
a. Proof
b. Fair compensation
c. Controllable liability
d. Directness of relationship
e. Foreseeability/best position to avoid harm

Under the new Zone of Danger theory, physical contact is not required so long as the plaintiff can prove that some physical harm was direct and proximate result of emotional harm caused by the defendant’s negligence.

Falzone v. Busch: Charles was standing in a field next to a roadway when he was hit by a car. Mabel was seated in the car close to where he was hit. The car veered across the highway in her direction coming so close as to put her in fear of her safety. She was not physically hit but became ill and required medical attention.

Holding: Plaintiffs should be given the opportunity of submitting proof that Mrs. Falzone suffered substantial bodily injury or sickness and that such bodily injury or sickness was the proximate result of the defendant's negligence.

In order for NIED to occur, there must either be physical contact, the plaintiff must be within a zone of danger of a threatened physical contact, or if symptom free, must be more likely than not to develop the disease.

Metro North Commuter Railroad v. Buckley: Buckley worked in tunnels outside of Grand Central Station and learned of exposure to asbestos as a result of his work. His cancer risk was increased 1-5% but otherwise has no serious physical symptoms associated with the exposure. He sues for NIED alleging “cancerphoba.”

Holding:  No liability because the physical impact of contact with asbestos does not place person in immediate risk of physical harm by that conduct.

Policy concerns for limiting NIED:
· Avoiding “false positive” cases
· Unlimited or unpredictable liability
· Avoiding trivial claims to ensure fair compensation for those more “seriously” injured

MINORITY NIED RULE: it is reasonably foreseeable that mental distress would result to the “ordinarily sensitive person”?
· Don't need to worry about relationship, etc.
· Let the jury decide
· Only 4 states actually use this rule.
· Could you frame this rule more narrowly

Under the minority rule, if it is reasonably foreseeable that emotional distress would result, there is liability for the negligent act.

Gammon v. New York City: Plaintiff believed he was being given a bag of his father’s belongings but instead it contained a severed bloody leg He then began having nightmares for the first time in his life, his personality was affected, and his relationship with his wife and children deteriorated. After several months he began to improve and sought no medical or psychiatric attention.

NIED for Relatives:
· Family relative/intimate dependent
· Having a close relationship to the victim ensures tort action serves fundamental interest of protecting “emotional tranquility.”
· Contemporaneous witness
· This helps limit liability
· Physically close to the event
· Death or substantial physical injury
Note: NY law still requires P to be in the “zone of danger” and suffer physical manifestation of the injury
		
If a family relative witnesses an substantial physical injury or death within close proximity, they may be granted damages.

Portee v. Jaffee: Plaintiff watches helplessly as her son is crushed to death by an elevator. She herself is never exposed to the risk of physical danger but after the death, she becomes severely depressed and self-destructive and attempts suicide. 

Holding: court reversed trial court’s dismissal on summary judgment in favor of plaintiff.

Direct v. Indirect Harm:

In order to successfully sue for NIED, a duty has to be owed to the plaintiff directly if no serious injury nor death.

Johnson v. Jamaica Hospital: a new born baby was kidnapped from a hospital on a day with 2 bomb threats and the baby was missing for 4.5 months.

Holding: No duty was owed to the parents and they were not in the zone of danger for physical harm. The hospital only owed a duty to the baby so a separate claim would have to be brought on the baby’s behalf but not for NIED.

Lando v. State of New York: Hospital wrongly misplaces woman’s dead body
		
			Additional circumstances for warranting pure emotional loss:
· Mishandling of dead bodies
· Wrongful death notice
· Loss of consortium
· misdiagnosis

ix. DUTY FOR NON PHYSICAL HARM (ECONOMIC)

1. Three questions to ask to determine if someone can get damages for purely economic harm: (exceptions for lies or negligent misrepresentation)

a. Known statement will be used for particular purpose?
b. Known parties or limited class will rely on for that purpose
c. Fails to exercise reasonable care in obtaining or communicating information

2. Three tests:
1. Foreseeability test: if it was reasonably foreseeable that someone would rely on this test, then liable
· Court says it's too broad and would lead to unlimited liability.
2. Near-privity: would mean that plaintiff was so closely connected to contract with Gulf and KPMG.
· Court says inconsistent with precedent
· Too restrictive and wouldn't be able to hold accountants accountable for the people who really do rely on them and who they should be liable to.
3. Restatement Test: either to a specific person or limited group (known and discreet) then liable
· Don't need to know the specific people but just group of people
· Know statement will be used for particular purpose
· Known parties or limited class will rely on information for that purpose
· Fails to exercise reasonable care in obtaining or communicating information
· Similar to Randi W case - letters of rec - negligent misrepresentation of physical safety
· This test different because no physical harm, only economic harm
· Instead, known class of people that will rely on the information
· Difference is that it must be known person or group
· Randi W would have been part of undefined class for this test
4. What rule did it apply? The Court applied Restatement (Second) 552. The rule under the Restatement limits the informer’s liability to (1)  a group of persons he intends to benefit or (2) a group he knows will benefit from, or be influenced by, the information.  With respect to (2), it is enough that the informer intends to influence a particular person or distinct class of persons.  The informer is not liable to an unlimited and undefined group of people who may rely on the information in the future.
5. What policies provided the basis for the Court’s decision? could lead to liability for an indeterminate class for indeterminate time.  

One may only obtain damages for purely economic harm if the defendant knew their statement would be used for a particular purpose by a particular group of people or person, and failed to exercise reasonable care in obtaining or communicating information.

Nycal
 Corp. v. KMPG Peat Marwick LLP: Plaintiff allegedly in reliance on defendant auditors' report of the 1990 financial statements of Gulf Resources and Chemical Co., entered into a stock purchase agreement with Gulf. After the sale was completed, gulf filed for bankruptcy protection, rendering the plaintiff's investment worthless.

Holding: Defendant did not breach any duty owed to the plaintiff.

Madison Ave. Gourmet Foods v. Finlandia: South wall of building in midtown Manhattan collapses, raining bricks and mortar onto Madison Avenue. 15 blocks of prime commercial real estate closed for two weeks. Businesses sue for lost business because shoppers were unable to access the stores. 

Holding: Court reversed appellate division ruling which permited claim by “business in such close proximity that negligent acts could “foreseeably cause injury”. Determined that you can’t recover for purely economic damages and were worried about limitless liability.

**Beck v. FMC, rocks hit the building causing physical damage so they won lawsuit, distinguished with Dunlop Tire v. FMC where only electricity was lost and no property damage

Traditional common law rule: NO RECOVERY FOR PURE ECOMONIC LOSSES WHEN DEFENDANT CREATES DANGEROUS CONDITIONS

· Robins Dry Dock Doctrine:
· No recovery for pure economic losses when defendant creates a dangerous condition or causes physical harm to another
· Statutes and compensation schemes may modify that rule in exceptional cases, particularly where risk of mass injury is grave, like Oil Pollution Act (BP) or the Price Anderson Act (Three Mile Island)
b. BREACH
Breach is a failure to satisfy the standard of care mentioned in Duty. There are 5 different ways to commit breach: (1) Failure to act as a reasonable person, (2) Risk-Utility Analysis, (3) failure to comply with established customs, (4) Violation of statutes or regulations, and (5) Direct and Circumstantial evidence – Res Ipsa Loquitur. 

i. Reasonable Person Standard: The standard of care is measured by the “ordinary prudence” that a “reasonable person” would exercise to avoid injury in this circumstance

1. EXCEPTIONS: 
a. Common Carriers (transportation services) and experts: may be subject to a more stringent standard of care because of their relationship to the plaintiff, and/or in the light of their experience. Rather than the “reasonable person,” they must act like “average member of profession” in community or exercise the “utmost duty of care”
b. Children and physically disabled: children, physically disabled, and in rarer cases, mentally disabled may be subject to more lenient standard in light of their age, wisdom, experience, or capacity.
c. Adult activities exception: When children participate in adult actives like driving a car, they are treated as an adult and the reasonable person (adult) standard is applied.

ii. Risk-Utility Analysis (Learned Hand Test): Assuming perfect information, forecasting, and no transaction costs, liability would exist only when the costs/burden of taking additional precautions (B) are less than the probability of harm  (P) and the magnitude of the harm (L).

Learned Hand Test: Is the burden worthwhile in light of the probability and gravity of the harm? How probable was the harm, and is the gravity of the harm sufficient to show negligence?

Negligence is found when based on the risk-utility analysis; the burden of taking precaution is lower than the risk of harm.

Adams v. Bullock – Defendant runs a trolley line with an overhead wire system. A 12 year old boy swinging an 8 foot wire hits the wire system and is shocked and burned.

Holding: There is no negligence because this was not a reasonably foreseeable occurrence and based on risk-utility analysis, the burden to avoid this was higher than the risk.

United States v. Carrol Towing- defendant was drilling out a barge from the New York harbor and they did not re-tie the Anna C which became loose, ran into a tanker and sank. 

Holding: The bargee on the Anna C had no excuse to be away from the barge. Risk Utility Analysis shows burden to have someone on the boat was significantly lower than risk and their negligence was the cause of damage.

iii. Custom
Proof of a common practice may be used as some evidence, but not conclusive evidence to demonstrate that defendant complied, or failed to comply, with duty of care. To determine this, three things must be considered (1) is it even an applicable custom? (2) if it is a custom, was it adopted to protect against the harm alleged or for some other unrelated reason (3) where does the custom apply (e.g. locally, nationwide)

Evidence of customs can help establish hat precautionary measures are (1) feasible (2) known and available and (3) reflects the experience and expertise of many (4) encourages internal safety norms

Objections: customs may not reflect the (1) full costs of potential harm on society, (2) can discourage innovation, and (3) possibility of market failures

Hypo:  Suppose Harris argued that the national association for police orgs, is calling for the adoption of "push bumpers," like the one used in Scott v. Harris, recommended against its use in high-speed car chases because of the harm it posed to other cars when used against fleeing vehicles. The recommendations have been adopted in 30 states

Proof of common practice may be used to demonstrate that defendant complied, or failed to comply with due care.

In Trimarco v. Klein, plaintiff sues after he falls through glass door surrounding tub. The industry standard is to use tempered glass and defendant conceded that the glass failed to adhere to “custom and usage” of shatterproof glass. 

Holding: defendant is liable for failure to adhere to industry custom.

iv. Statutes – Negligence Per Se
A court may adopt legislation or administrative rule as the standard of reasonable care, when purpose of the law is (1) to protect a particular class of people (2) to protect the particular interest (3) to protect against the kind of harm that results (4) and to protect against the kind of hazard from which harm results.

Regulations and laws provide a floor, but not a ceiling for permissible conduct. Complying with law may provide evidence that defendant was not negligent, but not conclusive evidence.

Hypo: suppose while Harris is driving at the speed limit, another car crosses over the lane and hits him. The defendant argues that Harris is also negligent because he was driving with a suspended license. Is the suspended license relevant or conclusive evidence of negligence? Answer: not the kind of harm or kind of hazard the statute of driver’s licenses is protecting. 

Is the rule against driving with a suspended license designed to protect safety of other drivers? Or is it a rule of general applicability? (For example, license may be designed for the purpose of regulating access to the road and not to protect from harm)

Martin v. Herzog, Plaintiff violates very new headlight statute and found negligent per se

You are not obligated to follow the statute if in doing so you are putting yourself in more danger.

Tedla v. Ellman, plaintiff violates traditional pedestrian-safety statute but not negligent per se

EXCUSES: 
· Childhood, physical disability, or incapacity may excuse violation
· Reasonable care to comply with statute
· Lack of knowledge or notice
· Compliance entails greater risk of harm

JUDGE v. JURY DETERMINATIONS
· If allegation involves an unexcused violation of statute, then conclusive evidence of negligence. The jury then decides only whether the statute was violated (e.g. was Harris driving over the speed limit?)
· If allegation involves an arguably excused violation of the statute, then jury determines whether conduct, including the statutory violation was reasonable.

v. Evidentiary Tests (Res Ipsa Loquitur) – Boy that’s Negligent!
Testimonial, physical, or documentary evidence may be used to prove, directly or indirectly, material facts like actual or constructive knowledge. So may (1) injuries that would not have occurred absent negligence, (2) caused by agency or instrumentality in exclusive control of defendant, and (3) not caused by P  (4) entitled to inference or presumption that defendant was negligent.

Direct evidence: May include witness testimony, physical evidence, documentary evidence of facts relevant to a negligence claim.

Circumstantial Evidence: Facts that support an inference of another fact relevant to a negligence claim.

1. Obviously negligent, and would not occur without negligence

Without proof of negligence, a defendant cannot be found to have breached their duty

Negri v. Stop and Shop- plaintiff slipped on spilled jars of baby food in a grocery store. The jars were dirty and there was evidence that they had been sitting there for several hours. 

Holding: The defendant is liable to plaintiff based on the nature of the case as prima facie case for negligence.

Gordon v. American Museum- plaintiff was injured when he slipped and fell on a piece of waxy paper at museum entrance. 

Holding: no proof that the paper was dirty or that defendant should have known about it, thus no negligence.

Liability must be found when something could not have occurred in the absence of negligence. (Res Ipsa Loquitur)

Byrne v. Boadle – plaintiff was walking past defendant’s flour shop when a barrel of flower fell from the shop above and knocked the plaintiff down.

Holding: damages granted to plaintiff. Barrels of flour do not fall from windows in the absence of negligence.
	
McDougald v. Perry – plaintiff was driving behind a tractor-trailer when the spare tire fell from its holding under the car and bounced up and crashed through plaintiff’s windshield. 

Holding: defendant is liable for damages based on res ipsa loquitur because this would not normally happen in the absence of negligence.

2. Exclusive control of defendant 

The trend has been to relax this requirement for situations in which defendant is in better position to gather information or a better position to avoid harm. Under the Third Restatement, the question is now “is it the kind of negligence “ordinarily” associated with a class of people, of which the defendant is a member?

When the instrumentality causing harm is in exclusive control of the defendant, the burden of proof shifts to defendant to prove negligence did not occur.

Ybarra v. Spangard- plaintiff went in for an appendectomy and as a result of something in surgery, sustained serious and permanent damage to arm and shoulder. 

Holding: All of the doctors and nurses were acting as one agent of hospital. The hospital is in a better position to gather information and a better position to avoid harm. Because they are the proximate cause, they need to explain why it wasn’t their fault.

c. CAUSATION
Causation is present if the breach is the factual and proximate (legally recognized) cause of harm

3 tests to determine when a breach causes damages:

· “But for” causation – an event was necessary to produce another event, no matter how remote
· This test can’t be used when there is more than one factor
· i.e. one fire starts by lightening and another fire is started by man. The two fires merge, and a property is destroyed by the joint fire
· either fire would have been sufficient on its own to burn the house down so you can’t use the test to determine the true cause


· Substantial Factor Test: under this test, the defendant’s conduct is the “cause” if it is a “material element” and a “substantial factor” in bringing the complained of event about. 

· What type of causation is it?
· General Causation: is the agent capable of causing harm generally?
· Specific Causation: did the particular agent cause the plaintiff’s disease/harm?
· Was the plaintiff exposed to it?
· Are there alternative explanations?
· Scientific Factor Tests will help determine causation. use these tests when eye witness account is not enough and you really need science. (Zuchowicz case was only a but for cause so needs to look to science to prove her case) (Stubbs case was specific causation question but science helped prove that there weren't other causes)
· Is there a temporal relationship?
· What is the strength of the association between exposure and disease?
· The more people smoke the greater rate people are getting sick
· And stopping smoking greatly reduces chances of getting sick
· Is there a relationship between the dose given and the response?
· Even if never proved cause, builds a causal relationship
· Replicated results?
· Is the association consistent with existing knowledge?
· Have alternative explanations been considered?
· Does person otherwise live an unhealthy lifestyle
· What is the effect of stopping exposure to the product?

** not all factors need to be met to show the causation, having enough will only help prove to a jury.

Stubbs v. City of Rochester: Defendant supplied Hemlock system water for drinking and Holly system water for firefighting. Through the city's negligence, the systems became intermingled and the drinking water became contaminated by sewage known to be present in the Holly water, but this was not discovered for 5 months. The plaintiff contracted typhoid fever and attributed it to the city's negligence

Holding: plaintiff proved that the contamination and defendant’s negligence constituted a substantial factor causing the harm. They used 2 expert witnesses to show scientific evidence of the causal link. 

**the specific causation was proof of the exposure to the water and based on the general causation expert testimony, could prove with some substantial certainty water caused in whole or in part, the harm.

Zuchowicz v. United States:  Defendant doctors directed plaintiff to ingest double the maximum authorized dosage of Danocrine for one month and then reduced the dosage for a little over 2 months. 4 months later, the plaintiff was diagnosed with primary pulmonary hypertension (PPH). Because of the PPH she was on the waitlist for a lung transplant but became pregnant which made her ineligible for a transplant and exacerbated the PPH. One month after giving birth, she died and her husband took on the pending case on behalf of her estate

Holding: Court upheld damages for plaintiff. The problem was that there was very little general causation evidence because this dose had never been given before. But the court determined that the excessive dosage created the presumption of causation because the statute was created for a reason thus only needed to show but for cause (cites Martin v. Herzog buggy case). 

They could also rule out other causes because defendant wasn’t taking any other drugs, and the temporal relationship proved that she was healthy before and without any other life changes, became ill (specific causation – exposure)

**Court used Daubert test to determine whether general causation testimony should be allowed:

· Whether the theory can be and has been tested according to the scientific method
· Whether the theory or technique has been subjected to peer review and publication
· In the case of a particular scientific technique, the known or potential rate of error
· Whether the theory is generally accepted.

CAUSATION WITH MULTIPLE DEFENDANTS:

	Joint and Several Liability
· When 2 or more actors act (a) in concert or (b) concurrently to (c) produce a single injury, they may be held jointly and severally liable. 
· This means that the plaintiff might sue multiple negligent defendants together or separately for the full amount of damages
· They do not have to act in concert, only at the same time
· Policy basis: 
· Difficulties of proof
· Insolvency of defendants
· Fairness in compensation (plaintiff was injured and needs to be compensated)
· Differences in State law: legislatures and courts have modified this rule to avoid cases where defendants bear the full cost of the injury, even when they are barely responsible for the harm
· 1/3 of states have abolished doctrine entirely
· 1/3 of states require defendant be at least 50% responsible 
· CA still has it but not for non-economic damages

Alternative Liability
· When 2 defendants (a) acting negligently, (b) produce a single indistinguishable harm, (c) they may be held liable for the resulting injury even if (d) only one defendant could be theoretically responsible for the harm
· The law shifts the burden to the defendant
· Benefits of alternative liability:
· Limited number of wrongdoers
· Proof problems
· Policy concerns:
· Unfairness of imposing burden of loss on plaintiff
· Deterrence of negligent actions

Summers v. Tice: Two hunters negligently shoot across a highway and shoot one man in the eye. They both used the same guage shotgun and the same size shot so it is impossible to tell who shot him. Defendants argue they should not be held jointly and severally liable because they were not acting in concert and that there is insufficient evidence to show which one of them shot him.

Holding: Court says they are jointly liable based on alternative liability.


		Market Share Liability
· Plaintiffs who consume a good may recover from multiple defendants jointly or severally even when they cannot identify the defendant that caused harm when defendants (a) participate in the same market (b) produce a nondescript (also known as fungible) product, (c) in proportion to their share of market value
· Why would courts choose this over alternative liability?
· Shifting the burden doesn’t do a lot of good
· The companies are not working in concert so they aren’t in a better position of knowing who caused the harm and they don’t know what the other companies are doing
· Many states, like CA, don’t follow this rule
· Permit burden shifting to allow the defendant to show they did not produce the actual drug used by the plaintiffs and they hold the defendants jointly and severally liable so they can be responsible for up to 100%.
· Policy concerns: 
· Generic of “fungible” product
· Problems of proof
· Defendant in superior position to reduce risk
· Deterrence/welfare maximization – defendants’ superior ability both to absorb and to minimize the costs associated with their activities.
· Compensation 
· It would be unfair to bar an innocent plaintiff’s recovery solely because of their inability to identify which of the many different producers caused injury

Hymowitz v. Eli Lily:  Plaintiffs allege they were injured by the drug diethylstilbestrol (DES) which was ingested by their mothers during pregnancy.

Holding: Court rejected alternative liability because the defendants are not in a better position to determine the cause so shifting the burden wouldn’t help. They applied Market Share Liability only including those companies who sold the drug specifically for pregnancy. Each company must pay relative to percentage of the drug they produced for the national market. 

Proximate Cause: The Central Question:

· Proximate cause means there is a sufficient connection between the defendant’s actions and the plaintiff’s harm to hold the defendant liable as a matter of policy
· Usually proximate cause is a jury question
· Assume the defendant’s breach of duty was, however remotely, a partial cause of the plaintiff’s injury
· Courts won’t hold defendants liable for every possible consequence of their negligent conduct
· Factors to consider:
· time
· space
· directness/indirectness
· foreseeability
· remoteness
· intervening causes
· An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious: 
· Unforeseeable harm: is the plaintiff’s injury totally beyond the type of harm to be expected from the defendant’s conduct, or did the harm simply arise in an unusual manner, or involve a more serious harm than expected?
· Unexpected type of harm = no proximate cause (Wagon Mound)
· Unexpected manner of harm = proximate cause (Hines v. Morrow)
· Unexpected degree of harm = proximate cause (Benn v. Thomas)
· Eggshell Rule: a tortfeasor whose act, superimposed upon a prior latent condition, results in an injury may be liable in damages for the full disability even though he could not have foreseen the particular results.
· You take the plaintiff as you find him
· Other examples of unforeseeable harm are
· Suicide
· Emotional distress
· Trigger of schizophrenia 
· Unforeseeable (superseding) Act: did another person’s unexpected “intervening act” cause the harm or did that action fall within the scope of risks created by the defendant?
· Butterfly effect
· No proximate cause when you can blame the plaintiff for a superseding and intervening step.
· Unforeseeable Party: was the plaintiff a foreseeable plaintiff? That is, was the plaintiff in some position in time and space to be foreseeably harmed by the defendant’s conduct?

Benn v. Thomas:  Plaintiff's decedent had a history of coronary disease, and died of a heart attack six days after suffering a bruised chest and fractured ankle in a motor vehicle accident caused by defendant's negligence

Holding: The accident was the proximate cause because although the severity of the harm was unforeseeable, the heart attack was a direct and foreseeable result of the type of harm caused by the plaintiff

**Note cases describe how courts recognize that when defendant’s conduct produces “serious physical injury” the resulting suicide may also be the proximate result.

Polemis:  The contract of charter for a ship was read to hold the defendants responsible for damage caused by fire due to their negligence. When defendants were moving benzene from one hold to another by means of a sling, they were using wooden boards to cover openings above one hold as a temporary platform. While the transfer was taking place, the sling came in contact with the boards, causing one board to fall into the hold. The fall caused some kind of spark which resulted in a rush of flames and the ship was completely destroyed.

Holding: even though precise kind of harm was not foreseeable, proximate cause still exists because it was still the direct and natural consequence of negligence.

The Wagon Mound: A large quantity of bunkering oil spilled into the bay by defendants and some of it concentrated near plaintiff's property. Defendants set sail making no effort to disperse the oil. Plaintiffs' manager became aware of the condition and stopped all welding and burning until he could assess the danger. Based on discussions with the manager at the Wagon Mound berth and his own understanding, he felt he could safely order activities to be resumed. For two days, work proceeded and there was no movement of the oil. Then oil under or near the wharf was ignited and the fire spread causing extensive damage to the wharf and plaintiffs' equipment.

Holding: The type of harm was unforeseeable therefore the oil was not the proximate cause. The 

Doe v. Manheim: Plaintiff working as a meter reader was raped by an unidentified assailant at 8am on property owned by the defendant, behind overgrown sumac bushes and tall grass which shielded the area from view from the sidewalk and street.

Holding: The court found that the defendant owed a duty of care to the plaintiff as a lessee on his property, and was a cause in fact, but not a proximate cause of the harm. The bushes were not a substantial factor in producing the harm.

Paslgraf v. Long Island Railroad Co.: Plaintiff was standing on a platform of defendant's railroad. Two men ran to catch a train as it pulled away. The first one jumped and made it to the train and the second one began to slip so two guards tried to help him. One pulled him onto the train while another pushed from behind. In the process, a small package was knocked out of his hands onto the tracks. It was inconspicuous and wrapped in newspaper but contained fireworks which exploded on impact with the rails and broke a scale which then fell onto plaintiff and injured her although she was many feet away.

Holding: Court found the railroad had no duty to Palsgraf based on Rule of Unforeseeable Plaintiff.. It was not predictable that she would be the injured party.

**the difference between deciding Palsgraf based on lack of duty or proximate cause is a question of judge v. jury. Duty is a question of law so the judge could decide. Proximate cause however, is a question of fact, so it would be left to a jury.

d. DAMAGES
The plaintiff must be able to show they were harmed in some way

e. DEFENSES
i. Compliance with law
1. Expertise, uniformity, cost, and legitimacy may favor rule that allows limited defense to tort when complies with the law
2. Information, regulatory lapses, capture, and democratic principles of court access disfavor defense
3. Compliance with custom or statute not just about basis for negligence, but about who decides.

ii. Contributory Negligence
1. Any level of negligence on the part of the plaintiff bars recovery
a. Because this is so harsh, courts made accommodations
i. Last Clear Chance Doctrine: when defendant is in a position to avoid causing harm to plaintiff who is somewhat negligence
ii. Recklessness: can’t be contributory negligent to someone’s 
reckless act.
iii. It expands the jury’s role because now they must look at percentages of fault.

iii. Comparative Negligence
1. Unintentional failure to take reasonable care with respect to oneself
2. All but three state shifted from contributory negligence to comparative negligence 
a. Plaintiff’s fault does not present a bar to recovery. Rather, the plaintiff’s recovery is only reduced by the plaintiff’s percentage of fault.
i. Pure comparative negligence (NY and CA)
1. Someone could be sued for even 1% of negligence
ii. Modified comparative negligence:
1. Requires that the plaintiff is no more than 50% responsible
a. States are split 50/50 over what happens when negligence is split 50/50
b. Comparative negligence gets complicated when one defendant is insolvent or settles in a joint and several liability state
i. Other parties including the plaintiff must make up the difference according to what a jury says is their degree of fault.
1. When one defendant is insolvent, usually courts say the other two defendants have to make up the share of the third
2. Some courts say that the plaintiff is just out of luck and can’t get the money from the insolvent defendant.

iv. Assumption of Risk: knowing and voluntary assumption of risk to oneself

(Similar to doctrine of consent where you can’t profit from your own wrong-doing) knowing and voluntary assumption of risk to oneself

1. Express Assumption of Risk:
a. Written or oral agreement to waive liability
i. Broad enough
ii. And clear enough to cover the harm alleged
iii. Must be consistent with public policy
2. Implied Assumption of Risk
a. Primary:
i. Voluntary assumption
ii. Known risk
iii. Not a true affirmative defense: but rather determines whether defendant’s legal duty covers risks to which plaintiff is exposed
1. Just says whether or not negligence claim can be brought
b. Secondary:
i. Voluntary assumption
1. Proceeding in the face of someone else’s negligence beyond the normal scope of risk
ii. Known risk
iii. A true affirmative defense: because it is asserted only after plaintiff establishes prima facie case of negligence
3. Policy basis:
a. Fairness
b. Consent required to permit competing social values
c. Sport

Tunkle v. University of California: admitted patient to UC hospital signs written agreement waiving liability against hospital. California Supreme Court holds agreement violates public policy

Holding: this violates public policy because emergency services are too important to allow them to waive liability and we expect higher standards from public services. Also the patient is under the custody and control of the hospital and they have disparate bargaining power.

4. Exculpatory agreements must:
a. Clearly cover negligent conduct alleged
b. Not interfere with public policy
i. Public regulated business
ii. Important public services
1. Usually non-essential services split the court
iii. Available to public
iv. Excessive bargaining power
v. Contract of adhesion (boilerplate form)
vi. Plaintiff under control or custody of defendant

Hanks v. Powder Ridge Restaurant Corp.: Plaintiff and his four children went to defendant's facility for snowtubing. None of them had any experience but the facility was held open to the public despite experience except for children under 6 or 44 inches tall. They signed a Waiver, Defense, Indemnity, and Hold Harmless Agreement, and Release of Liability which specifically stated several times that by signing, plaintiff was waiving liability caused specifically by negligence. While snowtubing, the plaintiff's right foot became caught between his snowtube and the manmade bank of the snowtubing run, resulting in serious injuries that required multiple surgeries.

Holding: Agreement is unenforceable because it violates public policy. The activity was advertised as family-fun open to all levels of expertise so it was reasonable for 	them to believe it was safe.

One who takes part in such a sport accepts the danger that inhere in it so far as they are obvious and necessary.

Murphy v. Steeplechase Amusement Co:  Plaintiff went to defendant's amusement park where there was an attraction, the "Flopper" which included a moving belt, running upward on an inclined plane on which passengers sit or stand. Plaintiff and friends watched the ride and decided to participate. After getting on there was a sudden jerk and they were all thrown to the floor and plaintiff suffered a fractured knee cap.

Holding: the ride was not out of order; the nature of the ride was what the plaintiff signed up for. Also there were not a large number of previous serious injuries on it.
			
Davenport v. Cotton Hope Plantation: Plaintiff rented a condominium unit on the top floor of a 3-floor building within defendant's premises. There were three accessible staircases throughout the building and for two months before his fall, plaintiff had been reporting to management that the middle stairway's floodlights were not working, but he continued to use that stairway. One night, as he descended the middle stairway to go to work, he tripped and was hurt in the resulting fall. He testified that what he thought was a step turned out to be a shadow caused by the broken floodlights. 

Holding: plaintiff is not barred from recovery by the doctrine of assumption of risk unless the degree of fault arising therefrom is greater than the negligence of the defendant. Express and primary implied assumption of risk remain unaffected by our decision.
Could be reasonably concluded that Davenport's negligence in proceeding down the stairway did not exceed Cotton Hope's negligence therefore must be submitted for jury determination.
**court treats this as comparative negligence
f. Role of Judge/Jury

i. General Principals

1. Judges decide law
a. What is the speed limit, and how does it apply
b. What does the constitution say
c. Rule for IIED

2. Jurors decide facts (in most civil cases but some exceptions)
a. How fast was he going, was it day or night, etc.

3. Jurors decide mixed-questions of law and fact, except in "exceptional cases," where no reasonable juror could decide question as a matter of law

a. Apply facts to law except for exceptional cases
i. Cases not worth the jury's time and can't trust jury to decide

b. 4 components of exceptional cases requiring a judge to decide a case
i. Conflicts with social norms about responsibility
ii. Conflicts with another domain of law
iii. Institutional competence and administrative difficulties
iv. Deference to discretionary decisions of another branch of government.

4. Judges may decide when the defendant has "no duty" of care at all

5. Judges may decide when the "ordinary duty of reasonable care requires modification" in "exceptional cases," when a countervailing policy warrants denying or limiting liability in a "particular class of cases." see Restatement (third) of Torts.

a. Only when important policy at stake.

Judges can set precedent with their decision and based on experience, they can be better able to detect certain fact patterns and reasonableness. If so, no need to waste jury’s time.

Goodman – Plaintiff drives during daylight across train tracks. He had visibility for a short distance but did not stop.

Holding: he should have gotten out of his car to listen for a coming train.

Decision made by judge and not jury
**this judge had never driven a car and a jury probably would have made a better decision. 

Jury decisions can create more of an incentive for industries to change their customs and are better able to adapt to new technology that judge might not appreciate yet.

Pokora- drove across train tracks at busy intersection during rush-hour. 

Holding: defendant was in a better position to make presence known or to make barriers to train crossing. Train Co. liable.

When a jury could reasonably find for either the plaintiff or the defendant based on law, it is up to them to make the decision based on fact.

Andrews v. United Airlines – bag from overhead compartment falls on passenger. Trial judge granted summary judgment for airline. 

Holding: a jury could have found either way therefore remanded for jury trial.

g. PREEMPTION

i. Supremacy clause, article IV clause 2 of the constitution establishes that the US constitution, federal statutes and treaties are the “supreme law of the land and mandates that state courts must follow federal law when federal and state laws conflict
ii. 3 kinds of preemption
1. Express preemption: does the federal law say that state law “requirements” in a certain area are preempted?
a. Statutes aren’t always clear so you have to consider the text, purpose, and legislative history law.
2. Implied conflict or “impossibility” preemption: if the federal law doesn’t say anything about state law, does federal law impose requirements that makeit impossible to comply with the state law
a. Example: federal law says exact opposite of state law so you can’t possibly comply with both.(air bags)
3. Implied obstacle preemption: if federal law is silent as to preemption, and it is possible to comply with both state and federal law, you have to consider if the state lawsuit obstructs the “purpose and objectives” of the federal law. 
a. What was the purpose of the statute?
i. Does the lawsuit interfere with a “significant” regulatory purpose?
ii. Can you say the opposite – that it doesn’t interfere at all or alternatively that it helps regulators do their job?
b. What level of regulatory oversight exists? (floor or ceiling?)
i. Does the agency consistently oversee claims about the safety and health? If so, a tort claim might be redundant or over-deter
ii. If not, the lawsuit might help fulfill an important regulatory goal
c. What does the agency say?
i. Does a federal agency say that a tort interferes with purpose of the statute or its regulations?
ii. If so, courts may defer to what the agency thinks about the lawsuit.
4. Policy concerns: 
a. Tort suits not just for compensation but to regulate behavior, thus the following are issues to consider in preemption:
i. Evolving area of law:
1. Traditionally a “presumption against preemption” of state law existed
2. Preemption jurisprudence increasing view that tort law is regulatory in nature
3. Statutory law traditionally viewed as providing only a floor for obligation and not a ceiling
ii. Problems with preemption:
1. Capture
2. Information lag
3. Civil recourse
4. Compensation
iii. policy questions: 
1. who decides: congress, agencies, or juries?
2. What role does tort law continue to serve in areas increasingly regulated by federal and state agencies?
iii. Preemption depends a lot on how you frame the issue, if you view the requirement broadly, you can likely preempt a suit and vice versa

Riegel v. Medtronic: Charles Riegel underwent coronary angioplasty after suffering a myocardial infarction. His right coronary artery was diffusely diseased and heavily calcified. His doctor used the Evergreen Balloon Catheter even though the device's labeling stated that use was contraindicated for patients with diffuse or calcified stenosis. The label also warned that the catheter should not be inflated beyond its rated burst pressure of eight atmospheres. Riegel's doctor inflated the catheter five times, to a pressure of 10 atmospheres and on the fifth inflation, the catheter ruptured. Riegel developed a heart block, was placed on life support and underwent emergency coronary bypass surgery.

Holding: the MDA expressly pre-empts only state requirements “different from or in addition to any requirements applicable to the device under federal law. And this device had gone through pre-market approval; the requirements for it were device-specific. 

Wyeth v. Levine: plaintiff has filed on behalf of a professional guitarist who lost an arm after an injection of the nausea drug, Phenergan which resulted in gangrene. The drug is corrosive and causes irreversible gangrene if it enters a patient’s artery.. The injectable form can be administered intravenously through either the IV push method where the drug is injected directly into a patient’s vein. 

Holding: There was no express preemption clause so the court had to look at the purpose of the regulation. They determined that Congress did not intend for all state tort laws to be preempted by FDA regulations and rather they complement the regulations by adding an extra layer of protection. Wyeth was found guilty for not properly labeling the drug with a warning. 

**Court also pointed out that unlike in Riegel, Wyeth could change the labels without going back through the FDA approval process and absent any evidence that FDA would not have approved a new label, they could have easily complied with both federal and state law without conflict.

IV. STRICT LIABILITY
a. Strict liability does not look for fault and applies only to specific categories of cases.
i. Abnormally dangerous activities
ii. Manufacturing defects
iii. Design defects
iv. Failure to warn (information defects)
b. Policies:
1. Corrective justice:
a. Moral blame assigned to direct cause of harm
b. Nonreciprocal risk-taking
2. Deterrence: 
a. Loss avoidance
b. Risk spreading
c. Cost of business
3. Compensation
a. Best insurer
b. Loss not born by innocent
4. Court access and administration 
a. Proof
b. Expense
c. Abnormally dangerous activities:
i. Factors to consider:
a. Abnormal:
i. Extent to which the activity is not a common usage
ii. Inappropriateness of the activity
iii. Community value is outweighed by danger
b. Dangerous:
i. Existence of high degree of harm to person, land or personal property
ii. Likelihood of great harm
iii. Inability to eliminate risk through reasonable care
ii. Competing Themes:
1. Increasingly industrial and crowded society requires limits for actions that cause injury, which lead to use of “fault” based standard
2. However, when one or more parties causes harm to another innocent party, corrective justice, deterrence, and compensation policies may force the defendant to bear burden of loss because it is in the best position to avoid or insure against the loss

Fletcher v. Rylands: Plaintiff tenant was mining coal under an agreement with the defendant landowner. His property was flooded by water which without any fault on his part, broke out of a reservoir constructed on the defendant's land by the defendants' orders and maintained by defendants.

Holding: Even though the defendant is not liable for the contractor’s faulty work, he is still liable for the natural consequences of escape based on their dangerous and non-natural use of the land.

**This rule does not apply to superior intervening causes or acts of God. 

Indiana Harbor Belt R.R. v. American Cyanmid: American Cyanmid, a chemical company ships 20,000 gallons of flammable toxic chemical called acrylonitrile on a railroad tank car. Because the lid on the outlet was broken, toxic chemicals were spilled just outside of Chicago at a switching station, causing millions of dollars in damages. 

Holding: The court argues that the most important factor to determine whether to impose strict liability for unreasonably dangerous activities is when a particular accident cannot be avoided by taking more care, but rather, by moving to another location entirely or reducing the sale of the activity to avoid more potential harm. They determined that it is enough to punish them for negligence and don’t have to apply strict liability.

Sullivan v. Dunham: Defendant landowner employed 2 men to dynamite a 60-foot tree on the land. The blast hurled a fragment of wood 412 feet onto a highway where it struck the plaintiff’s decedent and killed her. 
	
Holding: Defendant found guilty based on strict liability for participating in a dangerous activity and negligence did not need to be proven.

d. Manufacturing Defects: 
i. Central question is not about the inherent design of a product but some screw up in the production process that made it different than what it was supposed to be. 
1. Did the screw up cause harm
2. Was risk of harm greater than it was supposed to be because of the screw up?
3. Is the likelihood of harm great enough to impose liability?
ii. 1st prove a defect existed and then prove it was the cause of the harm and rule out whether the product was used in an unforeseeable manner
iii. Restatement (3rd):
1. One engaged in the selling or distributing of products who sells or distributes a defective product is subject to strict liability for harm to “persons or property” caused by the defect
2. A manufacturing defect exists when products “depart from their intended design even though all possible care was exercised
a. Fault does not matter for strict liability

Manufacturers owe a duty of care for reasonably foreseeable harm to reasonably foreseeable plaintiffs including those persons “other than the purchaser” of the product. Privity is not required. 

Macpherson v. Buick: Defendant is manufacturer of automobiles whose wheels were made by another manufacturer. The defendant did not conduct a proper inspection of the final product and sold the car to a retail dealer who resold it to the plaintiff. The wheels were made of defective wood and the spokes crumbled into fragments and caused the car to collapse while the plaintiff was in the car. He was thrown out and injured.

Holding: court abandons the privity rule historically used and says that the manufacturer is directly liable to future purchasers beyond the initial buyer. 

**manufactures are in the best position to avoid danger and mass production 
means contracting, by itself, insufficient to regulate dangerous new products. 

Before Macpherson, historically manufacturer’s liability was limited to those with whom they were in privity. The privity rule made sense for simple products, where parties could negotiate over known problems or hazards. 

Winterbottom v. Wright: Plaintiff, a mail coach driver, was seriously injured when a vehicle broke down due to lack fo repair. Defendant had contracted with the Postmaster General to keep the coach in safe and secure condition. Defendant failed to comply with this promise resulting in the plaintiff’s injuries

	Holding: Defendant does not owe a duty of care based on lack of privity.

A manufacturer is strictly liable when (a) places article on the market (b) knowing that it is to be used without inspection for defects and (c) proves to have a defect that causes injury. 

Escola v. Coca Cola: Plaintiff waitress was injured when a soda bottle broke in her hand as she moved it from a case to the refrigerator. She testified that she did so with care. Bottles were inspected and tested before use but bottles are reused and not tested again before going back on the market. 

Holding: The fact that defects can occur in used bottles creates a duty upon the bottler to make appropriate tests before they are refilled and if such tests are not commercially practicable, the bottles should not be re0used. The court used a res-ipsa approach based on the facts that bottles should not explode after minimal force.

**Rationale: information disadvantages/consumer expectations, loss avoidance, risk spreading, and limitations of warranty approach and res ipsa. 

iv. Modern formulation of Strict liability: (restatement 2nd)
1. One who sells any product in a defective condition “unreasonably dangerous” to the user or consumer is strictly liable for physical harm caused to the ultimate user, consumer, or to his or her property if:
a. The seller is in the “business” of selling the product
b. The product is expected to, and does reach the plaintiff unchanged.
2. This rule still applies even when:	
a. The seller exercises all possible care in making the product
b. The user or consumer buys the product from someone else other than directly from the manufacturer. 
v. For manufacturing defects, there is no need to prove fault but you must show when, how, and where the injury takes place to demonstrate the cause was due to a manufacturing defect and not other conditions or actions.
1. Circumstantial evidence may be allowed to infer a product defect harmed the plaintiff without specific proof when:
a. The incident that hurt the plaintiff was of a kind that generally occurs as a result of a product defect
b. The incident was not, in that case, solely the result of other causes

e. Design Defects
i. Products can be designed in an unreasonably unsafe way, even when there are no manufacturing problems. 
ii. 2 tests:
1. Ordinary Consumer Expectations:
a. 4 factors:
i. Manufacturer’s product failed to perform as safely as an ordinary consumer would expect
ii. Defect existed when the product left the manufacturer’s possession
iii. The defect was a “legal cause” of plaintiff’s “enhanced injury” AND
iv. The product was used in a reasonably foreseeable manner
b. Used in cases involving obvious defects
c. A product may be found defective if the product failed to perform “as safely as an ordinary consumer would expect” when used in an intended or reasonably foreseeable manner
d. Rooted in implied warranty – that consumer’s expectations of a product are legally significant. 

2. Excessive preventable danger – RISK UTILITY TEST
a. A product is still defective if its design embodies “excessive preventable danger” unless the benefit of the design outweigh the risk of danger inherent in such a design and thus the defendant would be strictly liable
b. Used in cases involving non-obvious defects,(technical) particularly where consumers have no idea how safe products can be made
c. Defendant is strictly liable if risk of danger inherent in the design outweighs the benefits
d. Considerations include:
i. Probability and gravity of danger
ii. Feasibility and cost of safer alternative design
iii. Adverse consequences to product and consumer of alternative design

Soule v. General Motors: Plaintiff was driving in her Camaro when she was struck by another car near the left front wheel. As a result, the wheel collapsed rearward and inward, crushing the toe pan into the passenger compartment. She broke both of her ankles and developed permanent problems that were expected to deteriorate. She attributed the wheel collapse to a manufacturing defect, the substantial quality of the weld attaching the lower control arm bracket to the frame. She also claimed that the placement of the bracket and the configuration of the frame were defective by design. 

Holding: Court said that the district court was wrong in using the Ordinary Consumer Expectation test because it is a non-obvious defect that requires expert technical testimony and thus the decision should be based on the Risk-Utility Test.
3. Reasonable Alternative Design (RAD)
a. Must prove a “reasonable alternative design” would have reduced the foreseeable risk of harm
b. Advantages and disadvantages of alternative design include:
i. Cost
ii. Product longevity
iii. Maintenance and repair
iv. Esthetics
v. Range of consumer choice
c. Also account for the following:
i. Usefulness of product
ii. Safety aspects of product
iii. Availability of substitutes
iv. Ability to fix without impairing usefulness or adding excessive cost
v. User’s ability to avoid danger
vi. User’s knowledge of inherent dangers
vii. Feasibility of Manufacturer to insure.
f. Failure to Warn
i. Three questions to consider:
1. Is a warning required at all
2. Is the warning adequate
3. When will “learned intermediaries” eliminate need for a direct warning to consumers?
ii. General Rule: the seller is required to warn against
1. Latent dangers resulting from (doesn’t apply to commonly known risks)
2. Foreseeable uses of the product
3. Of which it knew or should have known
a. This includes unintended uses of the product so long as those uses are also foreseeable.
iii. Many states also require that the manufacturer warn consumers about newly discovered risks after the sale if possible
1. Know or reasonably know of risk
2. Identify users otherwise unaware of risk
3. Can effectively communicate risk
4. Burden of post-sale warning justified by risk
iv. When are warnings adequate?
1. General Rule: a reasonable warning not only must convey a “fair indication of the danger, but also warn with the “degree of intensity” required by the “nature of the risk”
a. Describe scope of the danger for people likely to be affected by use
b. Describe extent, seriousness, and consequences of harm resulting from foreseeable misuse
c. Graphic power: Physical aspects of the warnings and means to convey warning must be adequate
d. Much reach person likely to use product (except children)
2. Limits of adequate instructions:
a. Physical space
b. Language
c. Information economics

Hood v. Ryobi:  Plaintiff's left had was caught in the moving parts of a small printing press. The safety bar had been removed because she felt pressure to work faster than the bar would allow. Testimony suggested it was a known and common practice for the bar to be removed because it could not be used fast enough. There were several warnings about removing the guards but it didn’t specify the degree or type of danger that would occur. 

Holding: It would be too demanding to have them put specific warnings of danger because there are so many permutations people could make to mishandle the saw and manufacturers would have to foresee every possible danger

Ragans v. Miriam Collins – Palm Beach: Plaintiff hairstylist was using a permanent wave kit. The tube said to not add the activator to anything other than the wave lotion because it can cause serious injury. The mixture then exploded and caused severe chemical burns and permanent facial damages. The warnings didn’t include  the possibility of explosion but warned against “serious injury”. 

Holding: the risk here was much more hidden than the risk of cutting yourself with a saw. There is a sliding scale where the more hidden a danger is, the more need there is for a warning, particularly against something that is more discreet like explosion. 
	
v. Learned Intermediary Doctrine:
1. Under the “learned intermediary doctrine” the manufacturer owes no duty to the ultimate consumer, so long as the manufacturer adequately warns the prescribing physician of the danger
2. Exceptions have always existed for mass immunizations and when a regulatory authority requires direct warnings. 
a. Exceptions:
i. Vaccine inoculation
ii. Oral contraceptives
iii. Contraceptive devices
iv. Drugs advertised directly to consumers
v. Over-promoted drugs
vi. Drugs withdrawn from the market
1. These are all exceptions because there is more direct to consumer marketing and consumers have more knowledge to protect themselves
2. Things that are more voluntary and require consumers to make more of their own decisions that are not quintessentially medical (birth control) require direct warnings
3. Flu shots normally don’t come from a doctor thus informing a doctor wouldn’t help

State v. Karl: Nancy Gellner suddenly died after being prescribed Propulsid. Defendant said that warning was given to the doctor and thus should prevent the need to warn the consumer directly. 

Holding: The general majority rule is that manufacturers are not required to directly warn consumers unless it falls into one of the exception categories. This was the first state to say that warning a doctor isn’t enough except for immunizations and mass-marketing because of the changing nature of the doctor-patient relationship

vi. Warnings and Design Defects:
1. Warnings are generally considered relevant to whether a design defect exists, but it is not conclusive, so long as the product with the warning remains unreasonably dangerous
a. Majority rule: Like the Vassalo case, almost all states now require that the defendant at least knew or should have known of the danger through reasonable testing at the time of sale
i. State courts disagree about how to define what a manufacturer should have known. It may be measured by experts in the same field, by what the industry knew , or state of the art technology at the time
ii. Many states also require that manufacturers warn consumers about newly discovered risks after the sale, if possible
2. However, warnings about goods that are not unreasonably dangerous for particular classes of people, like those with specialized knowledge or without allergies, will defeat claims of design defect.
3. When are warnings adequate?
a. Reach: must reach person likely to use product (except children)
b. Scope: describe the scope of danger for people likely to be affected by use
c. Seriousness: describes extent and consequences of harm
i. In hood v. Ryobi it was enough
ii. In hair product case, warning was not enough because it didn’t describe the seriousness of the harm
d. Graphic Power: physical aspects of the warning and means to convey warnings must be adequate. 


vii. DEFENSES for strict liability
1. Central question is whether given that strict liability does not invlve fault, what defenses can be raised?
a. When if ever, is comparative fault even relevant?
b. May plaintiffs expressly or impliedly assume the risk of defendant’s dangerously defective product?
c. Are defendants strictly liable for obvious dangers or those dangers tat result from plaintiff’s substantial alteration of the original product?
2. Comparative fault
a. Generally comparative negligence may be used to reduce the defendant’s liability for a product defect.
b. Plaintiff may be comparatively negligent when he or she voluntarily or knowingly assumes risk of dangerous product, or for other conduct that falls below the standard of care
c. However, comparative negligence will not apply to “hidden” product defects. A plaintiff does not owe a duty to discover or guard against hidden product defects. 
3. Assumption of Risk
a. May plaintiffs expressly or impliedly assume the risk of defendant’s defective product?
i. Secondary assumption of risk may reduce or in some states entirely bar a lawsuit
ii. Express assumption of risk (contract waivers) is not a defense
1. But under a minority of jurisdictions, express waivers are binding on products
4. Substantial Modification 
a. General rule: manufacturer is not liable for injuries by substantial alterations to the product by a third party that render the product defective or unsafe
b. In many states this is true, even if substantial alteration is foreseeable.
i. Most others will not recognize defense when use is
1. Foreseeable
2. Purposely designed to permit use without a feature
3. Or when a product cannot be used for its purpose absent a modification.
ii. To have this defense, defendants must show that they adequately warned about foreseeable hazards of alterations
5. Checklist of questions for comparative negligence and assumption of risk:
a. Was the defect latent such that the plaintiff could not discover or guard against harm?
b. Did the plaintiff fail to take reasonable precautions regardless of known or knowable danger?
c. Or rather, did the plaintiff voluntarily and knowingly assume the risk of dangerous products?
6. Checklist of questions for substantial modification defense
a. Did a substantial modification of the product cause the harm?
b. Was the product “purposefully manufactured” to permit use without safety feature?
c. Absent some substantial modification was the type of misuse foreseeable or necessary to function adequately for its purpose?
i. These exceptions to defense apply in many states
d. Did the defendant fail to warn about foreseeable hazards of alteration?
e. If so, was danger so open and obvious that a court would take the matter away from the jury?

General Motors Co. v. Sanchez: Lee Sanchez left this home to feed the pigs and from what the court can gather from the evidence, he left the car door open when he got out to open a gate and the car somehow shifted into reverse and pinned him against the fence and killed him.

Holding: Just because the plaintiff did something wrong doesn’t mean it should offset the defendant’s liability. GM is still on the hook for creating something that could have had a better design.

Jones v. Ryobi: Plaintiff's left had was caught in the moving parts of a small printing press. The safety bar had been removed because she felt pressure to work faster than the bar would allow. Testimony suggested it was a known and common practice for the bar to be removed because it could not be used fast enough.

Holding: Due to the substantial modification of the press, the seller is relieved of liability even if the modification is foreseeable.

Liriano v. Hobart Corp.:  Plaintiff’s hand was caught in a meat grinder while he was working. He was severely injured. He sued the manufacturer then brought a third-party action against plaintiff’s employer. At the time of sale, the machine came equipped with a safety guard, but the guard was removed while in possession of Plaintiff’s employer. The apparatus carried no safety warning indicating that it should be operated only with the safety guard attached. The issue that went before the jury was the failure to warn claim. The jury found for Plaintiff, and liability was apportioned among all three parties.

Holding: The defendant is liable based on their failure to warn. They knew of the defect after the sale and should have notified the consumers.
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