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OUTLINE 

I. NEGLIGENCE

A. DEFENSES TO NEGLIGENCE

2 KEY DEFENSES
a. Contributory Negligence 
b. Assumption of Risk
· Burden of Proof is on ∆ (prima facie case must be met by π)
METHODOLOGY OF STUDY OF CONTRIBUTORY NEGLIGENCE
(1) Learn the common law rules
(2) Shift to comparative fault and understand theory behind it
(3) Determine the effect of the shift on common law rules

1. CONTRIBUTORY NEGLIGENCE
a. COMMON LAW RULE
- Contributory Negligence as a complete bar to π’s recovery
Butterfield (252): allegation that ∆ was negligent by leaving pole in the road; π also negligent? Yes, ordinary care would have sufficed to see & avoid the obstruction; π can’t recover; complete defense

Common Law Rules: 2 ∆s
(1) Indivisible Injury => joint & severally liable; can’t be divided
      Divisible Injury => only liable for what you cause; divide up
(2) Joint & Severally Liable => full amount from either ∆
(3) Contribution => ∆1 pays full injury & seeks $$ from ∆2 (50%)
(4) Indemnity => ex. Employer right to retribution (100%)/full reimbursement from employee since the employer is not actually liable

A. COMPARATIVE FAULT
When Comparative Fault Applies:
π’s negligence: duty, breach, actual cause, prox. cause, damage
∆’s negligence: duty, breach, actual cause, prox. cause, damage
All of the elements of negligence must be met for both before comparative fault is applied
1) Can π recover?
- Read the statute carefully and determine what kind of system/jurisdiction (Pure or Modified)
2) Take out π’s negligence
3) Recover leftover %
C/L – 2∆ indivisible injury, both the actual cause, both are jointly & severally liable (but no C/L recovery if π is contributorily negligent)
a. HYPO: THE TWO-FAULT AUTO ACCIDENT
· π and ∆ drive negligently and collide. π's damages: $100,000; ∆’s damages = $50,000; π = 60% negligent; ∆ = 40% negligent
i. Wisconsin Statute (pg. 254): no recovery; π’s recovery cut off if the proportion of the negligence is greater than the ∆ (modified comparative fault)
ii. NY Statute (pg. 254): (pure comparative fault) recover damages, but reduce by π’s % of negligence; only examine amount of negligence not attributable to π; π recovers 40% - [.4 x 100,000 = $40,000 recovery]

b. HYPO: THE THREE-FAULT AUTO ACCIDENT
· A is 10% negligent; $100,000 damages; B & C are each 45% negligent. Have to assume indivisible injury & that B & C are negligent, actual & proximate cause of injury, jointly & severally liable; A sues B & C – How much can A recover? At most, 90% ($90,000); from whom? At C/L jointly & severally liable – can recover from either; PROBLEM is that one ∆ is 45% negligent and ends up paying 90%.

c. TRADITIONAL CONTRIBUTION RULES
(1) C/L: Pro rata (split equally among ∆s)
(2) Comparative Fault (uses % of negligence of each ∆)
				=> ex. π: 40%; ∆1: 20% (1/3); ∆2: 40% (2/3)

d. INDEMNITY
· All or nothing reimbursement

e. RESTATMENT THIRD: COMPARATIVE RESPONSIBILITY
What should a jury consider in comparing:
1) Nature of risk-creating conduct, including awareness or indifference w/ respect to risk
2) The strength of the causal connection b/t the person’s risk-creating conduct & the harm
=> Essentially telling jury to assign %’s to each ∆ & it has to add up to 100%

OUTLINE OF POST-COMPARATIVE FAULT ISSUES
The Problem: The effect of comparative fault on previous doctrines arising out of C/L contributory negligence

Issue 1: “All or Nothing” Judgments after Adoption of 
Comparative Fault
· Are there instances in which Courts should refuse to reduce π’s recovery even though π is negligent (and would now be subject to comparative fault)?
Effect of comparative fault where:
	(1) π isn’t negligent – no effect
(2) π is negligent but π’s negligence is not an actual cause of the injury – no effect, π’s don’t meet prima facie case; actual cause not met, not negligent (Pavlou pg. 263 note 3)
(3) π is negligent but that negligence is not the proximate cause of π’s injury because of the Risk Rule
(4) π’s negligence as a superseding, intervening cause – Exxon: a superseding cause resulted after the “termination of risk”/“waters have calmed” w/ respect to initial risk so no recovery allowed.
(5) Mitigation of Damages/ Avoidable Consequences – π must minimize damages by reasonable efforts & expenses; Old C/L rule: if violated = no recovery; New Rule: Comparative fault: jury assigns % and there can be recovery
(6) Effect of π’s comparative fault when ∆ has a duty to protect π from injury: Should we view π’s actions as comparative fault? Yes  Bexiga: both π & ∆ are negligent; C/L – all or nothing so no recovery; Comparative fault not available; Case decided under contributory negligence. Court made an exception for public policy reasons and gave full recovery; obligation of ∆ was to protect against the exact injury that occurred. Court now assigns % of fault to allow some type of intermediate recovery
(7) Effect of π’s comparative fault when the public policy is to protect a vulnerable π: Can the student be comparatively at fault? No  Christensen: sue teacher for battery; sue principal & school (contributory negligence); Comparative fault regime: recovery should be reduced by π’s negligence. Court refuses to use comparative fault; similar to Bexiga: π was supposed to be protected from this type of harm

				Issue 2: Effect of Comparative Fault on Prior Doctrinal Rules
· The “All or Nothing” Problem: Prior Doctrines that seemed designed to avoid the C/L rule (i.e. a complete bar): What to do now under comparative Fault?
(1) Subsequent Medical Negligence: Mercer – π was drunk driving & was therefore contributorily negligent so comparative fault should be applied (∆’s argument). Court: NO, just because π was negligent does NOT mean that chance of recovery should be reduced due to substandard medical treatment.
- Per se rule  subsequent medical negligence is deemed foreseeable
(2) Doctrine of Last Clear Chance: Did ∆ have the last clear chance to act not negligently? Abolished everywhere in favor of comparative fault. HYPO: train coming down (engineer not looking) car stuck on track (driver’s negligence); if after both parties negligence, the ∆ could have acted reasonably in the last clear chance, π could still have a full recovery.
(3) The Rescue Doctrine: rescuers are deemed foreseeable π’s and can sue the originally negligent party. If the rescuer was negligent and filed suit:
C/L – (traditional) no recovery (doesn’t encourage rescue); recovery available unless rescuer acted recklessly (more than negligence)
Comparative Fault – allows for an intermediate (some) recovery; But through the emergency doctrine, rescuers less likely to be found negligent
	- Jurisdictions are split
					(4) Res Ipsa Loquitur & Comparative Fault: 
						C/L – old rule: π did not contribute to injury
						Comparative Fault – Problem: how to determine 
% if the “act speaks for itself” and negligence is unknown? Tell jury to just put some % on it, even though ∆’s negligence is unknown
	(5) ∆’s Intentional or Reckless Conduct
- Intent and negligence are different and shouldn’t be compared
(6) π engaged in illegal activity: Barker – C/L rule favored over Comparative Fault & recovery is barred; not universally applied. General Rule: has to be a serious illegal act.

REVIEW: Settlement at Common Law
	Traditional Settlement Rules: 2 Aspects
1. π’s claim fully satisfied: one judgment rule bars any further recovery from all ∆s
2. Releases: release of one ∆ releases all, which poses a problem for π; response – covenants not to sue; TODAY – many statutes abrogate the C/L release rule

Issue 3: Effect of Comparative Negligence on Joint & Several 
Liability

American Motorcycle: AMA brings parents into case as ∆s with them under the theory that the parents were negligent in allowing the kid to race. Indivisible injury (2 tortfeasors; joint & several liability): “but for” AMA’s negligence the π would not have been injured, course would’ve been designed properly; “but for” parents letting him race, π would not have been injured. AMA – comparative fault gets rid of j & s liability, only responsible for their % and logically should not have to/be able to pay for 100%. CA Supreme Court retains joint & several liability holding: 1st priority is to ensure π is reimbursed/gets full amount; each ∆ alone could have caused the injury; can’t tell how much each ∆ caused. 

CONTRIBUTION
Post-American Motorcycle – π: 10% at fault; ∆1: 25%; ∆2: 65%; $100,000 damage; most π can recover is 90%; if ∆1 pays 100% of damages, can seek contribution from ∆2 and if ∆2 is solvent, ∆2 pays 65%.

Cal. Civ. Code §1431.2
1. Joint & Several Liability for economic damages (defined: objectively verifiable” monetary losses)
2. Several Liability only for non-economic damages (includes pain & suffering)

HYPO: The Settlement
π = 10% fault; ∆1 = 45% fault; ∆2 = 45% fault; Damages = $100,000; π settles w/ ∆1 for $10,000 (eliminates that % of fault from recovery). Depending on the jurisdiction: several – π can recover only $45,000 from ∆2; joint & several – π can recover the remaining $80,000 from ∆2 and ∆2 could then sue ∆1 for contribution. RULE: if you make a good faith settlement, no contribution against you

2. ASSUMPTION OF THE RISK
- Second major defense (C/L Defense)
- Two types of Assumption of Risk:
	1. Express AOR (essentially a contractual agreement)
	2. Implied AOR (from actions/doing something; facts)
		- Complete defense at C/L

Boyle: cancer treatment through unorthodox manner, did not work and patient died; recovery barred; express AOR found even w/o a written document. Effect of Express AOR: complete bar to recovery; Comparative fault has NO effect on Express AOR

Tunkl: hospital negligence; π not barred from recovery. Court does not recognize an express AOR (signed, written K) for public policy reasons. Tunkl Exception – K may not bar you; has to be an essential service w/ no other choice (i.e. – there must be a lack of bargaining power)

Moore v. Hartley Motors: Construing the limitations of an express AOR. π hurt while taking ATV safety course; signed express document assuming the risks, but the court held that the waiver doesn’t apply; inherently implies only bodily injuries from the safety course and injury did not occur on the safety course. A limitation was read into an express waiver that’s not what is expressly stated; NOW – express waivers are extremely specific/particularized and list every possibility. RULE: releases are construed against the drafter.

Express Assumption of Risk (Summary)
1) Recognized and allowed
2) Not affected by comparative fault
3) Is release “vague or ambiguous”?
4) Does release offend public policy?
a. Ex. (1) no release from intentional or recklessly caused injury. (2) Tunkl – essential services (some states)
5) What is scope of the release? Construing the release.
			**Construed against the drafter**

Implied Assumption of Risk
			Starting Point – Overlap b/t implied AOR & comparative negligence
			Issue – Should we treat the overlap (i.e. those situations that would fit both 				traditional contributory negligence & traditional AOR) as 						comparative fault or as complete bar to recovery?
			The Remainder – If we treat the overlap as comparative fault, what about 					the rest of assumption of risk that does not overlap w/ contributory 					negligence?

Dobbs – Traditional assumed risk rules found implied consent when π: (1) knowing of the risk & appreciating its quality (2) voluntarily chose to confront it. Rationale: voluntarily confronting known risk, that action trumps the ∆’s negligence

Modern Implied Assumption of Risk
1) What does it mean to “voluntarily” encounter a risk?	
2) Voluntary = choice
3) Can be an unreasonable/negligent choice when confronting the risk
4) Conclusion from Q3: There is an overlap b/t contributory negligence and AOR
5) At C/L – contributory negligence = no recovery; overlap didn’t matter
6) Does the overlap matter under comparative fault? Able to recover a reduced amount.

“Pool” of Assumed Risks Divided in Two
All situations in which π: (1) had knowledge of risk & appreciated it and (2) voluntarily chose to confront it
Pools are of factual situations but they are distinct factually & break into two parts:
a. Primary Assumption of Risk: voluntarily enter situation in which you know ∆ will not protect you from certain risks; forward-looking relationship; treat as NO DUTY or limited duty; ∆ will win because the prima facie case cannot be met
· Old Law: No recovery (assumption of risk)
· New: No recovery (∆ owes no duty)


b. Secondary Assumption of Risk: owed a duty, there’s a breach, and the harm/risk results; backward looking; treated as COMPARATIVE FAULT; Apply Carroll Towing factors to determine reasonable or unreasonable
· Secondary Unreasonable Assumption of Risk
· Old: No recovery (Assumption of Risk)
· New: π gets a partial recovery under comparative fault principles
· Secondary Reasonable Assumption of Risk
· Old: No recovery (Assumption of Risk)
· New: π gets full recovery

Betts v. Crawford: implied AOR at C/L? Yes, knowledge of risk; appreciated it, voluntarily encountered it. Modern: Primary or Secondary? By taking job, communicated “you don’t have to protect from risks” – NO; Secondary AOR: reasonable or unreasonable? If unreasonable: reduced recovery/comparative fault; if reasonable – full recovery

			Avila: The Sports Context – by stepping onto the playing field, 					communicating an understanding of risks & no duty form anyone to 				protect from those risks; duty to not increase the inherent risks of the 				game, no duty to decrease the inherent risks. Rule/Standard – (act) 				recklessly; problem – action can be intentional, so reckless means 					something specific; Primary & Secondary AOR: Primary – no duty; 				Secondary – duty & breach.
 
	LIMITING OR EXPANDING THE DUTY OF CARE ACCORDING TO 	CONTEXT OR RELATIONSHIP
		- Courts refer to duty in 2 ways
			(1) A standard for particular individual cases/duty
			(2) A general principle applied to many cases

A. LIMITED DUTY
· Full duty of reasonable care not owed
· Example: Trespass – limited duty allows landowner to maintain the right to do whatever they want w/ their property & a full duty would infringe on that

	Common Carriers & Hosts
· Have a higher duty of care (just short of strict liability)
· Rationale: common carrier opens itself up to the public
			Doser: ∆’s bus was involved in an accident & a passenger was injured. 				Held: a carrier of passengers for hire must exercise more than ordinary 				diligence for their protection. Its duty stops just short of insuring their 				safety. The high degree of care must be exercised in foreseeing, as well as 				in guarding against, danger.

	Guest Statutes
			Guest Statutes – Alabama: the owner, operator or person responsible for 				the operation of a motor vehicle shall not be liable for loss or damage 				arising from injuries to or death of a guest while being transported without 			payment therefore in or upon said motor vehicle, resulting form the 				operation thereof, unless such injuries or death are caused by the willful or 			wanton misconduct of such operator, owner or person responsible for the 				operation of said motor vehicle 

			Brown v. Merlo – CA found guest statutes unconstitutional

1. Limited Duty Category 1: Landowners & Land Occupiers
			3 Categories of Entrants onto Land: 
				(1) Invitee
					- Duty to Invitee: FULL duty of reasonable care
					- Business visitor
					- Public invitation: Hospitals, public parks
					- HYPO: Arkansas Bridge – people taking pollution control 					measurements in river; crowd forms on bridge rail & it 						collapses; bridge = public was invited
					- Difficulty of applying
						(a) The Yale Alum: pees in shrubs during alumni 							event, falls of a drop; sues Yale & court has to 							decide invitee or licensee; Held – invitee, school 							wanted his $$
						(b) Railroad Employee: walks to back of store to go 							to bathroom & falls through a trap door; Status? 							Held – invitee since public was allowed to use the 							back bathroom
				(2) Licensee
					- Permitted to enter
					- Duty to avoid willful/wanton conduct
					- Includes social guests
				(3) Trespasser
					- Avoid willful/wanton conduct
					- If ∆ discovers π’s in danger, or has “reason to know,” 						duty of care changes to full reasonable duty of care
					- No duty to inspect property
					- Footpath Exception: have knowledge a path is being used, 					but never see trespassers; duty changes to reasonable duty

				**DUTY CHANGES AS FACTS & STATUS CHANGE**

				Gladon v. Greater Cleveland Regional Transit Authority: π got 					drunk, got on a train, got off at wrong stop, was chased by 						assailants & ended up on tracks; train ran over π’s legs (didn’t see 					him in time); π was on ∆’s property. When π bought ticket, he was 					an invitee, but when π ends up on tracks, he becomes a trespasser 					because he is outside the invited scope; even though π didn’t 					intend to enter tracts, court rules π as trespasser, intent doesn’t 					matter (about where he ends up, not how he got there).

				Child Trespassers: Attractive Nuisance Doctrine 
· Excludes natural conditions
· Restatement is using reasonableness to held determine (breach determination); Transfers decision to the court
· Traditionally: had to be attracted onto land by the nuisance
· Some artificial conditions also excluded – such as common hazards (NOT IN CA)
				Restatement of Law 2d, Torts (1965), §339:
					A possessor of land is subject to liability for physical harm 						to children trespassing thereon caused by an artificial 						condition upon land if:
					(a) The place where the condition exists is one upon which 						the possessor knows or has reason to know that children are 					likely to trespass, and
					(b) The condition is one of which the possessor knows or 						has reason to know and which he realizes or should realize 						will involve an unreasonable risk of death or serious bodily 						harm to such children, and
					(c) The children because of their youth do not discover the 						condition or realize the risk involved in intermeddling with 						it or in coming within the area made dangerous by it, and 
					(d) The utility to the possessor of maintaining the condition 					and the burden of eliminating the danger are slight as 						compared with the risk to children involved, and
					(e) The possessor fails to exercise reasonable care to 						eliminate the danger or otherwise to protect the children 						(treated as a breach issue)

				Bennett v. Stanley: kid trespasses, falls in pool & both mother & 					child drown. Modern Rule – (1) children likely to trespass; (2) 					unreasonable risk; (3) children do not discover/realize

				Open & Obvious Dangers: No Duty
				O’Sullivan v. Shaw: π dives into shallow end & injures neck & 					back; π admits to knowing about shallow end, but claims that 					owners failed to warn, allowing visitors to dive. Defense – 						common sense; there was a diving board at the opposite end; 					Danger was open & obvious (no liability at C/L; **if it’s obvious 					to the person & they know about it, ∆ doesn’t need to warn; it 					would serve no purpose**). Court - ∆ never had a duty, the danger 					was open & obvious; open & obvious danger rule is NOT AOR, 					comparative fault does not abolish the rule

				Exceptions to “Open & Obvious” Rule
					HYPO: Mirror in K-Mart – person sees posts outside store 						as they walk in; buys mirror, can’t see well, forgets posts; 						hits posts, breaks mirror & is severely injured; distracted by 					product ∆ is selling; landowner should anticipate the harm 						even though it’s open & obvious

					HYPO: The Icy Floor – sign warns “dealing w/ nature”; is 						warning enough? Maybe, but if still foreseeable, have to do 					more

					HYPO: Watermelons in Grocery Store Aisle – woman sees 						them on the floor; later, goes back down the aisle, forgot 						about watermelons & fell; foreseeable to forget 							about/neglect the watermelons? Jury Q

				Duty to Persons off the Land
					Original Rule – owed a duty of care to those off the 						property if doing something artificial on your property

					Progression in the Development of Duty:
· The Natural-Artificial Distinction: no duty to people off property if it’s a natural condition (ex. mudslide – if natural, neighbor owes no duty)
· Natural: Urban-Rural – limited “natural” distinction to only rural areas; in urban areas, owed duty for both natural & artificial conditions
· Abolition of Categories: landowner owes full duty of care to people off property (Rowland)

				Firefighters Rule
· Limited Duty (also applies to Police)
· Rationale
1. Licensee
2. AOR – not liable for injuries
3. Too great a burden
4. ∆ paid taxes (which pays firefighters)
· Exceptions
					 Misrepresentation about the nature of the fire (toxic 							chemicals & not told)

				Abolition of C/L Categories
				Rowland: (CA rule) Classifications abolished, but status still 					relevant, just not determinative; general duty of care now owed; a 				duty to act reasonable 
					Rowland Factors: 
· Closeness of the connection b/t the injury & the ∆’s conduct
· Moral blame attached to the ∆’s conduct
· Policy of preventing future harm
· Prevalence & availability of insurance bear little, if any relationship to the classification of trespasser, licensee, & invitee & the existing rules conferring immunity

				Scurti: duty owed to a trespasser is quite limited; π entered w/o 					permission and was electrocuted; ∆ has a right to use & improve 					his property for his profit & enjoyment; may include dangerous 					activities, and he must take reasonable measures to prevent injury 					to those whose presence can be reasonably foreseen; not 						reasonably foreseeable, no breach; π’s presence could not be 					reasonably foresee as he snuck through a hole in a fence

				HYPO – Burglar slips on marbles left out in entrance hall; 						categories have been abolished; general duty owed; expect people 				to go through the doorway, location foreseeable, person isn’t

				Duty Owed by Lessors
				C/L Rule – no longer entitled to be on property, vacated, how can 					a duty be owed if not there (no duty); rooted in property law
					Exceptions:
1. Contract to repair
2. Owner’s knowledge & tenant could not be expected to discover it
3. Public use of premises
4. Common areas: Landowner retains control
5. Negligent Repairs
				New Rule – Duty to exercise ordinary care (abolish C/L rule)

				Pagelsdorf v. Safeco: π helps Blattner move (LL = ∆); Pagelsdorf 					used a balcony railing to help stand up, railing gave out and 					Pagelsdorf fell two-stories to the ground; railing had dry rot, but it 					had not been apparent to the eye; Court abandoned the C/L rule 					finding that a landlord is under a duty to exercise ordinary care in 					the maintenance of the premises (general duty of care)

2. Limited Duty Category 2: Nonfeasance
a. Basic “no duty” rule 
b. Distinction b/t nonfeasance & misfeasance
c. Exceptions
	
			Nonfeasance – doing nothing
			Misfeasance – actively doing something negligently

			HYPO – baby & railroad track I: baby on railroad track, have to take 1 				step, pick up baby, another step & it’s safe; about to act, but don’t & leave 			baby on tract; it gets hit by a train. Negligent? No

			HYPO – baby & railroad track II: pick baby up & put it right back in the 				same spot; still not liable. C/L – once you act, assume duty of care; but if 				you change your mind & leave the person no worse off, not liable

			a. Basic nonfeasance rule: No Duty
				Yania: jumped into a pit and drowned while ∆ looks & watches. 					∆’s did nothing, which is nonfeasance; basic rule = no duty so ∆ is 					not liable 

			b. Nonfeasance vs. Misfeasance
				Newton: a carriage was being driven at night and went into an 					unlighted hole; Issue – nonfeasance (no light) or misfeasance 					(digging improperly); Court – Held: misfeasance, affirmative act; 					digging improperly w/o taking the property steps for protecting 					from injury
			
c. Exceptions to the Nonfeasance Rule
				1) Duty arises when ∆ causes harm (even when/if non-negligently)
					- ∆ injures someone or something
					- Liable for what happens after original accident
				2) Duty arises when ∆ creates a risk of harm
					- ∆ creates risk of injury
					HYPO – Deer in the headlights: non-negligent driver hits & 					kills a deer; driver has a duty to move deer from the road
				3) ∆ assumes a duty 
					Wakulich: ∆’s started to take care of girl, but then left her 						& she ultimately died. Held - voluntarily assumed a duty by 					starting to take care of the girl (who had alcohol 							poisoning) & breached that duty by acting negligently 						(jury question)

					HYPO – car goes off road & catches fire; police officer 						comes upon scene, calls fire dept, & begins directing 						traffic; when fire dept. shows up, pulls people from car & 						pregnant woman dies. Did the police officer act implying a 						duty? Directing traffic directed toward public; π => call to 						fire dept directed to car & people in it; assumed duty; Court 					=> owed no duty to begin with

					Termination of duty – “No Worse Position” Idea
						- Duty of care is terminated as long as the victim is 							left in no worse condition/position 

					HYPO – The Manager & the Tenant’s Gun: takes gun from 					tenant who is about to commit suicide, places it somewhere 					& leaves; tenant goes & gets gun & commits suicide; 						Manager – didn’t leave in worse position, termination of 						duty

					Termination of a Voluntarily Undertaken Affirmative Duty
					Basic Rule: Can’t leave the other in a worse position than 						before
					Modern Rule - Restatement (3d) Torts: gives 							exceptions/argument that duty can’t be terminated.  
· “When a person is in imminent peril of serious bodily injury, the rescuer must exercise reasonable care in deciding whether to discontinue the rescue (example – rescuer of drowning swimmer can’t stop halfway to shore)
· “Once have secured the safety of the other, the rescuer may not then return the other to peril even if the peril is no greater than that existed at the time the actor initiated the rescue” (example – drowning swimmer rescued & brought to shore. Can’t leave them in the middle of a busy highway)
				
					Duty arising out of Special Relationships
					Farwell v. Keaton: Farwell gets beat up & dies from 						injuries after being left in a car overnight. Friend assumed a 					duty by helping Farwell, but claims termination of duty by 						leaving in car. Misfeasance – no worse position? Found 						under a car, worse position in driveway? Not left in a worse 					position, so no duty. π => special relationship b/t Farwell & 					friend not based solely on friendship (would result in too 						much liability), but based on a “common undertaking” by 						going around looking for girls. Court held – duty imposed 						because of “common undertaking”

						Special Relationships
1) Determinate Relationships (easier)
· Restatement (3d) §40: 7 kinds of formal relationships that place a ∆ under a duty of reasonable care for π’s safety (including reasonable affirmative efforts to rescue):
(1) Carrier-Passenger
(2) Innkeeper-Guest
(3) Landowner-Lawful entrant
(4) Employer-Employee
(5) School-Student
(6) Landlord-Tenant
(7) Custodian-Person in custody
· Status relationship
2) Indeterminate Relationships (harder)
· Ad hoc relationships (Farwell)

				Narrowing the Basic Nonfeasance Rule
				Podias v. Mairs: ∆ loses control of car & hits motorcyclist; Duty 					owed: (1) Mairs (driver) => injured someone; created risk of future 				injury; (2) Swanson/Newell => didn’t create risk; had no 						relationship w/ person injured; The “nonfeasance” argument & the 					court’s response: (1) foreseeable risk of harm; (2) harm could 					easily be prevented (not part of the non-duty rule); (3) ∆s “far 					more” than innocent bystanders; (4) ∆s “acquiesced in creating the 					initial risk” by getting in car w/ drunk driver; (5) ∆s obligated not 					to prevent Mairs from acting; (6) Orchestrated scheme to avoid 					detection – makes most sense for why duty is imposed; All turns 					on degree of ∆s involvement; Holding – given the circumstances, 					the imposition of a duty upon ∆s does not offend notions of 					fairness & common decency & is in accord with public policy, 					[which] encourages gratuitous assistance by those who have no 					legal obligation to render it.

				***DUTY – situations in which the law is willing to impose 						liability; a means of expanding or limiting liability; 							principle way of controlling liability***

3. Limited Duty Category 3: Contract & Duty
			3 Key Variables:
1. Misfeasance or nonfeasance
2. Privity or non-privity
3. Physical or economic harm?

			Thorne v. Deas: ∆ promised to buy insurance, doesn’t & ship sinks; Court 				– No K, no recovery in K; Issue – recovery in tort? No, only responsible 				for misfeasance, not nonfeasance. Basic nonfeasance case, ∆ did nothing 				(didn’t get insurance); seeking economic damages (not the same as 				physical [J & S liability]; asking not for physical injuries, but insurance 				interest) => as a result of not getting insurance & sinking boat, couldn’t 				collect insurance $$; Old Rule – promise not enough to create duty; 				purely nonfeasance. 

			Where π & ∆ are in Privity (Parties in Privity – assuming physical harm)
1. If misfeasance: no problem
2. If nonfeasance: duty if foreseeable harm to π
			Spengler v. ADT: K to dispatch emergency personnel when button pushed; 			she pushed button; ∆ dispatched emergency personnel to wrong address & 			she died due to the delay; a K provision limited recovery to $500 in K 				cases; Court – could not recover, no breach outside of the K (and there had 			to be one), so only K law applies; Concern – if tort duty is imposed 				because a K is entered into, run risk of imposing duties/economic recovery 			for things not contemplated.

			Restatement (3d) §42 – an actor, who undertakes to render services to 				another, when the actor knows or should know that the services will 				reduce the risk of physical harm to the other, owes a duty of reasonable 				care in carrying out that undertaking if (a) the failure to exercise care 				increases the risk of harm beyond that which would have existed without 				the undertaking, or (b) the other person relies on the undertaking.
				- Tort law mainly concerned w/ physical injury; look to see if K 					breach would result in physical injury to limit tort liability in a K, 					need to specifically list & be clear

			Grimes v. Kennedy: ∆ did not fail to perform K; but – tort duty exists 				because of special relationship that arises out of signed K, not just a 				voluntary undertaking of K terms; special relationship can be broader than 			K & open up parties to tort liability, even if K is performed properly; 				Grimes imposes duty/tort liability for something outside the K; the duty 				arises from the K, but extends beyond the K (not a full duty, must be 				related to K subject matter)

				Analysis Steps applied
				Southwestern Bell: Was there a K? Yes, K to publish ad. 						Breached? Yes. Misfeasance or nonfeasance? Nonfeasance. Tort 					liability? No, no physical injury (similar to Thorne)

				Mobil Oil: K? Yes. Duty in tort arising out of K? Yes. Why? 					Special relationship (LL/T); physical injury; K required repair to 					prevent physical injury, didn’t repair & that’s the breach that gave 					rise to tort liability
			
			General nonfeasance rule will stand when there’s no K
· No K + nonfeasance = no duty (barring exceptions)
			If there is a K, the K can form the basis for duty in tort
· If K is centered around protecting someone form physical injury, it will also give rise to duty/tort liability (Mobil; Spengler – opposite of modern trend)
· K provisions/terms can’t limit tort liability (Grimes) unless very specific provisions; very clear parties negotiated & understood it
· Does K shape tort liability? In most instances, yes, but duty, special relationship duty, can go outside/beyond K
· No physical injury – no tort liability
			 
			Parties Not in Privity of K (third parties – assuming physical harm)
1. If physical harm & misfeasance: liability likely
				BUT: concern over whether liability would be too widespread
				(Moch)
2. If physical harm & nonfeasance: difficult area
				- No privity & nonfeasance = strong argument for no duty

			Winterbottom v. Wright: K not directly created w/ π; π is a 3rd party 				beneficiary of K; nonfeasance or misfeasance? Difficult to tell: 					nonfeasance = failed to repair; misfeasance = carrying out K poorly; 				physical injury occurs. Held – no tort liability; concerned w/ extended 				liability; would open up liability to a large # of people

			HYPO – Car has bad brakes: leaves car w/ repair shop & picks it up later; 				crash because car wasn’t fixed properly & a 3rd party (passenger) is 				injured; No recovery (Winterbottom). Modern Rule would allow for 				recovery

			Moch v. Rensselaer Water: π & ∆ not in privity; ∆ in K w/ City to supply 				water; ∆ failed to provide enough water to put out fire (foreseeable that 				not supplying water to fire hydrant would result in a building burning 				down). Held – no duty; have to be in privity to sue; have to look to K 				terms – Court: terms don’t cover this, so no breach.

			Strauss – man fell during blackout & sued electric co; was in privity w/ 				electric co in his apt, but fell in the basement, where someone else was in 				privity, so not able to sue

			Palka v. Servicemaster: K b/t Hospital & ∆; π is an employee of the 				Hospital, not in privity w/ ∆; 3rd party, no privity, but court held – duty 				was owed to π; rationale: (1) reasonably interconnected & anticipated 				relationships; (2) particularity of assumed responsibility; (3) displacement 				& substitution of a safety function; (4) set of reasonable expectations. (1) 				& (3) Hospital used to inspect, then ∆ began to do the work; Hospital 				owed a duty when inspecting, special relationship; Hospital had function, 				then hired someone to do it for them; (2) K sets out what they’re supposed 			to do; (4) worked 1 hospital, reasonable to find duty; Misfeasance – did 				something/some work, but not all; part of what they do is what they don’t 				do
				Key Factors:
				1) ∆’s intent in contract to protect third parties
				2) Scope of liability
				3) Palka factors (4)

			Action as a Promise (no K – where does duty come from?)
			Florence v. Goldberg: mother walked child to school and saw there was a 				crossing guard; one day she sent the child alone relying on the crossing 				guard to assist her child in crossing the street; crossing guard wasn’t there 				& child was killed; only reason crossing guard was there was to protect 				kid & mother relied on it. Promise + Reliance = Duty; a special 					relationship is created (could argue either misfeasance or nonfeasance); 				Court – the promise came through continue action; the mother relied on it, 				so there was a duty. 

			Kircher – (π) woman kidnapped; witnesses tell policeman; policeman does 			nothing & π is severely injured; Court – no recovery; π didn’t rely on the 				promise since it was not made directly to her. General Rule – police not 				required to protect you; don’t owe a duty to specific individual. 					Exception: Florence – basically made a promise to π & π relied on it 				(direct contact); Courts generally refrain from imposing liability on police 				because it hinders their ability to do their job; would alter action; jury 				would be second-guessing police decisions

4. Limited Duty Category 4: Duty to Protect from Third Persons
			Issue – Is there a duty owed by ∆ to protect π from criminal conduct (or 				negligence) of a 3rd party because of either:
				(1) ∆’s relationship to π
				(2) ∆’s relationship to 3rd party
	**If no relationship, basic nonfeasance rule applies**

	∆’s Special Relationship w/ π
	Iseberg v. Gross: Slavin (3rd party shooter) + Gross get into a business 		deal w/ Iseberg (victim) + Frank; Slavin tells Gross (Gross tells Frank) of 	threats to Iseberg – Iseberg not told. ∆ - nonfeasance, so no duty; to break 	out of nonfeasance rule, need a special relationship; business relationship 	had ended; Held – no duty.

			Duty Issue Generally – “Whether a duty is owed is a question of law. In 				deciding whether to impose a duty, the court must make a policy decision. 				The court may consider various moral, social, and economic factors, 				including the fairness of imposing liability; the economic impact on the ∆ 				and on similarly situated parties; the need for an incentive to prevent 				future harm; the nature of the ∆’s activity; the potential for an 					unmanageable flow of litigation; the historical development of precedent; 				& the direction in which society & its institutions are evolving”

				Special Relationship: The Landlord (landowner)
				4 Tests out of Posecai (π robbed in parking lot & sues Wal-Mart):
1. Specific Imminent Harm Rule (very narrow duty)
· Duty arises when ∆ is aware of specific imminent harm about to befall π; before that time, no duty
2. Prior Similar Incidents (more expansive)
· Previous crimes on or near premises
· “On notice”, duty arises, have to do something about it
3. Totality of the Circumstances (even more expansive)
· Nature, condition, & location of land, other circumstances bearing on foreseeability 
· Look at all crimes
4. Balancing Test (narrows back down – CA RULE)
· Foreseeability of Harm vs. Burden of Imposing Duty
· Takes breach factors & puts in duty analysis 
· Court, not jury, does duty analysis

					Posecai – need a high degree of foreseeability for security 						guards; need prior serious crime; Wal-Mart has cheaper 						alternatives to getting security guards such as cameras & 						better lighting.

				Special Relationship: School Setting	
				Marquay v. Eno: student-teacher relationship; Statute – 						mandated to report incidents of sexual abuse, harassment, assault, 					etc. when you become aware of them; silent about damage 						recovery (implied). π – statute creates a private right of action; 					Court – no, no private right of action. However, π’s owed a duty 					from special relationships; requirement (by law) to enforce 						schooling. Issue – once special relationship is established, is a 					general duty of reasonable care owed or a narrower duty? Duty 					arises generally during the time parents concede authority & it is 					limited to those who have direct supervisory authority: teachers 					generally all have direct supervisory authority; superintendent duty 				may arise due to relationship w/ teachers; if the breach occurs on-					campus, that’s enough

				Mirand – School officials are liable for failing to protect one 					student from another; duty arises from the physical custody & 					control over students, effectively taking the place of 						parents/guardians; School knew of threat & knew security was 					needed, yet no steps were taken to deal w/ the threat

				Young – off premises, after school hours = no duty

				Fazzolari – on premises, before school; as long as school is open, 					invitation to drop off students, a duty exists

				Colleges generally owe no duty since students are adults (18+); 					Two basis under which colleges might owe a duty: (1) 						Landowner/LL-T obligation; (2) voluntarily assumed a duty

				Special Relationship: Landlords
				Kline: level of security in building is reduced & π is attacked; 					Court – LL owed a duty at the same level as when π moved in; 					must keep the level of security the same

				Most courts – duty is owed in hallways & common areas
				Funchess: attacked because intercom wasn’t working; Held – LL 					had no duty; LL in no position to protect

			∆’s Relationship w/ the Dangerous Person
			π --------- ∆ 			1. ∆ in special relationship w/ π
			        |				2. ∆ in special relationship w/ 3rd Party
			   3rd Party		Can give rise to a duty – may be fundamentally 								unclear to whom you owe a duty
			
				Dudley: π (victim’s family) ------------- ∆ (private organization)
								       |
								3rd Party (Spencer)
					Spencer (convicted felon) left halfway house, broke into 						apt in neighborhood & killed neighbor. Held - ∆ had 						special relationship w/ π; assumed custodial duty over 3rd 						party & therefore had a duty to protect any foreseeable 						victims (those in the immediate area); attack occurred after 						curfew; ∆ failed to account of 3rd party (presumably ∆’s 						negligent); risk is that Spencer would harm someone based 						on the record

				Rosales: shooting targets in backyard, misses target, hits & kills 					child (π); ∆ (LL); 3rd party (T); LL owes duty to protect π from 3rd 					party; Factors: LL knowledge; LL’s ability to control
				LL-T relationship: assuming lease is silent: if there is control, 					there’s a duty; if there’s no control, LL is not liable; duty arises 					once there’s a K + Knowledge + an ability to control; negligent act 				– failure to evict, but eviction takes 30 days & if someone 						hurt/injured in that time then an actual cause problem

				Duty of Parents to Control Children
				Requirements:
(1) Knowledge of specific dangerous habit
(2) Present opportunity & need to restrain the child to prevent imminently foreseeable harm

				Tarasoff: ∆s – school psychologists & police; special relationship 					w/ Poddar (killer) => therapist-patient. π => duty arose out of 					therapist-patient relationship & alleges that he should have warned 					victim or victim’s parents; should have confined Poddar. Special 					Threat – yes, Poddar made the threat. Problems – threats made 					routinely; privacy issue; agreement not to disclose; confidential 					relationship destroyed, interfering w/ ability to help; General Rule 				– no duty to protect; duty arises due to special relationship w/ 					dangerous person; Held – psychologist owes a duty; apply 						professional standard (what would doctor’s customarily do under 					the circumstances) & impose tort liability

				HYPO – does a psychologist have a duty to warn parents of 					suicidal child? No, factual difference since the harm is self-						inflicted, not to others

				HYPO – duty to warn when threat is to property (i.e. burn down a 					building)? Yes, risk to something else & property is enough

				Thompson – no liability upon a county, which released a dangerous 				criminal who threatened to kill an unnamed child & upon release 					killed a 5-year-old; threat was to people in general, not an 						identifiable person, so no duty imposed

		Duty vs. Proximate Cause
· Both are means to limit liability
· Policy-based limitations: courts making up rules when & when not to impose liability
· While performing the same function, operate differently
· Proximate Cause –class of persons; class of risks (risk rule)
· Duty Rule & risk rule differ in that the specific factual situation will determine outcome of risk rules
· Proximate Cause (as far as risk rule) is case-by-case dependent
· Duty Rules – look at 5 categories & rules w/in each category
					 i.e. nonfeasance: start w/ general rule of no duty, then 						examine the exceptions
					 dealing w/ generic categories

5. Limited Duty Category 5: Negligent Infliction of Emotional Distress
1. Emotional Distress from Risk of Physical Harm (But: No Physical Harm results; Otherwise just parasitic damage following from physical harm)	
a. πs are at risk
b. 3rd parties are at risk
2. Emotional Distress Independent of Physical Risk
· Would be much broader liability
			
			Category 1
			π at risk
				Impact Rule – must be some impact; only way to recover (original 						rule); Abolished by most courts
				
				Mitchell: π was physically put at risk, but because there was no 					physical harm, no recovery; can’t recover for fright alone

				Physical Injury or Physical Manifestation
· Emotional distress leads to physical injury/manifestation of distress
· CA has disregarded this rule 
· π would still need to show symptoms/go to doctor in order to “sell to jury”

				Pure Emotional Distress Only (emotional distress b/c of injuries to 					others)

			π not at risk
				Bystander Problem: There are no necessary limits on the # of 					persons who might suffer emotional injury because of the 						negligent act
					Grube: train engineer sees guys face in car before hitting 						the car stuck on tracks & throws up (strong reaction); π not 						at risk, knows train won’t be harmed; Impact Rule – no 						recovery for bystander
				
				Zone of Danger Test: solution to the Bystander Problem
· (1) π must be w/in zone of danger of physical impact
· (2) Fear for one’s own safety is a prerequisite; if fear for self exists, can recover for distress from fear for others
· Limits potential # of πs

				Dillon v. Legg: mother watchers car hit daughter; can mother & 					other daughter recover? Daughter – yes, she was in the crosswalk 					(zone of danger) but mother can’t, wasn’t in zone of danger. 
				Dillon Guidelines: (1) located near scene of accident; (2) direct 					emotional impact from sensory & contemporaneous observance of 					accident; (3) close relationship (expands)

				Thing: can’t recover under Dillon; Thing Test: (1) closely related 					(blood or marriage); (2) present at the scene of injury producing 					event at time it occurs & aware that it is causing injury; (3) serious 					emotional distress (Rules) (restricts)

				Direct Victims
				Burgess v. Superior Court: (CA case; CA rules) negligence cause 					of action – negligent in treating the child. Recovery under Thing 					Test? What do you have to know? Mother is sedated; does that 					make her unaware? Court – not typical bystander case; π is a direct 				victim of ∆’s negligence. Distinguishing Factor (Rules): (1) π & ∆ 					had pre-existing relationship (dr./patient) AND (2) direct victim: 					it’s clear ∆’s negligence will directly injure π. Limitations to the 					bystander rule do not apply

			Loss of Consortium
			A type of emotional injury: but chronic, not sudden emotional distress
· “Loss of support or services” 
· Began as economic, modern view turned emotional
· Emotional distress not from seeing accident, but living w/ the aftermath
			General Rules (CA)
1) Spouses can recover for other spouses
2) Children generally cannot for parents
3) Parents generally cannot for children
· Must have an underlying negligence claim for the injured party
· Contributory negligence does apply to/affect the loss of consortium claim brought by the spouse


			Category 2: Duties of Care re Emotional Distress that are 						Independent of Physical Risks
			2 Traditional Exceptions (to Impact Rule):
1) Negligent transmission of death messages
2) Mishandling of corpses (Washington)

				Should “Misinformation” Idea (death messages) be expanded?
				Heiner: No cause of action for medical misdiagnosis
				Boyles: (private info) videotape is not misinformation (privacy 					cause of action though)
				
			Camper: π suing estate of ∆ for NIED after hitting & killing her (she ran a 				stop sign); Court applies General Duty Rule treating it as any other 				negligence case (general negligence duty, breach of duty, actual cause, 				proximate cause, damages – injury or loss); Qualification – claimed injury 				must be accompanied by expert medical or scientific proof

			Potter: new plant manager wants to cut costs & dump hazardous waste 				into πs drinking water; causes a fear of cancer. Issue – can π recover for 				emotional distress for fear of cancer? Court – held: can recover but only if 				π can prove more likely than not that it would lead to cancer or show that 				∆ acted w/ willful malice

B. VICARIOUS LIABILITY
1. Same as respondeat superior
			- ∆1 is liable & due to relationship w/ ∆2, liability is transferred to ∆2
2. Transition into strict liability
3. Vicarious liability as a form of strict liability “in which one person or entity is held legally responsible for the fault-based torts of another
4. Employer may have negligence for other reasons (i.e. negligent hiring)
5. Trend => hold the employer liable; spread the liability; “frolic” vs. “detour” – defining the scope of liability
6. Goals of vicarious liability:
a) Prevent future injuries
b) Assure victim compensation
c) Equitable spreading of losses

			π can sue employer under two theories:
(1) Employee did something in the scope & duty of his work
(2) Employer was negligent w/ regards to employee
			- If Employer is liable under respondeat superior, has a claim against 				employee to recover damages (rare: not good business practices & both 				are usually covered in the same insurance policy)

			Scope of Employment
			Riviello: knife accident; Control Rule – original rule; employer liable if 				employee did something while under direct control of employer. Court – 				rejects control rule; Test applied – whether act was done while the 				servant was “doing the mater’s work”, no matter how irregularly or w/ 				what disregard of instructions (“Doing the master’s work Test)

			Fruit: at a work convention, gets in an accident after attending a social 				function at a bar; Held – he was in the scope of employment: “losses 				incident to carrying on the enterprise”

			“Employment” for vicarious liability: don’t have to be paid to be an 				employee; just have to submit yourself to control (Key = submission)

			Going & Coming Rule – general rule; employment starts when you get to 			your place of employment & ends when you leave
				Exceptions:
1) Incidental Benefit to Employer:
					- Faul: lives in a trailer during the week & goes to pick-up 						spot to be transported to the work site; not paid for travel; 						gets in an accident driving to the pick-up site; it served the 						employer’s purpose to “reach out” into distant labor 						markets
2) Special Hazards (from the travel)
					- If there is some sort of special hazard going & coming 						from work, then employer is liable (generally distance is 						not enough)
3) The “Dual Purpose” Doctrine
					- Doing something else for work/employer on way to or 						from work

				Frolic vs. Detour
· “In & out” of the scope of employment
· Possible to go outside the scope of employment at work/during the day
· Detour: Once in course & scope of employment, allow deviations to a certain extent
· Frolic: when the nature of the activity becomes overwhelmingly personal, becomes a frolic & is deemed outside the course & scope of employment
· Geography (general area of employment) & intent (intend to serve employer) determine when frolic comes back w/in course & scope of employment
· Weigh: benefit to & control of employer vs. personal nature of trip

					HYPO – postal worker takes car outside authorized area to 						have lunch w/ a friend & enjoy view – frolic; BUT, court 						found dual purpose of guarding the mail

					HYPO – off duty officer required to carry gun; shoots 						someone – Dual Purpose

					HYPO – on day off, stops by convenience store to do 						something for work; on the way gets into a drag race & 						kills people => Dual Purpose; doing something to benefit 						employer

					Edgewater Motel v. Gatzke: Gatzke goes to bar (doing 						research), comes back to hotel, fills out expense report, 						negligently drops match in trashcan, sets hotel on fire; 						Gatzke – “24-hour man”; always on the job; argues he’s 						w/in course & scope of employment; Court – w/in course & 					scope of employment while smoking, filling out expense 						report.

			Employer’s Liability for an Employee’s Intentional Torts
				Lisa M: employee commits battery (sexual nature in hospital), is 					hospital (employer) liable? Employee must be motivated in whole 					or in part to serve employer => rejected in CA; Court – there must 					be a causal nexus to employees work (at minimum). Were the 					motivating emotions attributable to work? No. Cites Mary M: 					police officers have power & control, which sometimes goes awry; 				court there found the police officers to be in the course & scope of 					employment; however, in this case not in course & scope of 					employment. Foreseeability Test – must be a generally 						foreseeable consequence of the activity; critical aspect is the nature 				of the job

				Rodebush: nurse’s aid slapped elderly resident & employer held 					vicariously liable. Rule – employer is not ordinarily liable for 					employee’s assault on others. Exception – when “the act is one 					which is fairly & naturally incident to the business, & is done 					while the servant was engaged upon the master’s business & arises 				from some impulse of emption which naturally grew out of or was 					incident to the attempt to perform the master’s business.”

				To find employer liable look for: 
· Causal nexus b/t work & tort
· Motivating emotions arise out of work
· Foreseeability

			Independent Contractors
			Basic rule – not everyone hired in an employee; person who hires an 				independent contractor is not liable

			Independent Contractor Test – control over the details vs. control over 				the end result	
				5 Factors to determine Type of Relationship: (from Hampton)
1. The selection & engagement of the servant
2. The payment of wages
3. The power to discharge
4. The power to control the servant’s conduct (**most critical/important**)
5. Whether the work is part of the regular business of the employer

					Hampton: employer (gov’t) of foster parent is liable for 						child’s 	death. 

				**Even w/ independent contractor, employer still liable for their 					own negligence (e.g. negligently hiring an independent contractor)

				Exceptions to Independent Contractor Rule
· Non-delegable Duties (can’t be delegated by employer)
· Employer remains liable
1. Inherently Dangerous Activity (ex. crop dusting)
2. Activity w/ “Peculiar Risk” – different from ordinary risk
3. Statutory Duties (ex. safety precautions => car brakes)

					Pusey v. Baxter: Master (Greif Bros.) => Servant (YSP; 						function = security); no discussion about guns; just told to 						“keep the place safe”; security guard, Baxter, shoots 						someone; employer could still be liable even if they 							explicitly tell employee not to do the action; exceptions 1 						and 2 apply & Greif Bros. would be held liable; Grief Bros. 					could have put indemnification clause in K (still liable for 						tort, but could recover based off the K); 
				
			**Employee or Independent Contractor – first thing to explore is the K**

			Other Forms of Vicarious Liability
1. Partnerships – not an independent entity; one partner is liable for tors of another partner
2. Joint Enterprises – what the relationship is called
· 4 Requirements: (1) an agreement (express or implied); (2) common purpose; (3) community of interest; (4) equal right of control
· Not usually extended to social ventures
· Limited to economic ventures
3. Concert of Action
· Conspiracy-type situations
· Geared towards illegal or tortious enterprises (close to joint enterprises; ex. drag race)
4. Entrustment of Vehicle
· Negligent entrustment
· Owner-consent statutes: owners liable for drivers of their cars
5. Family Purpose Doctrine
				- Statutory: parent liable for family car
6. Both-Ways Rule (Imputed Contributory Negligence)
				M (master - employer) – S (servant - employee); S driving, hits A
1) A sues M (employer) – OK if employee was w/in scope of employment
2) Servant & A are both negligent; servant driving employers car negligently
a) A sues employer; comparative fault applied
b) Car is damaged & employer sues A for damage to car
· Does employee’s negligence reduce employer’s recovery for the car? Does employee’s negligence apply to employer when employer is π? 
· YES – negligence is imputed to employer & recovery is reduced

II. STRICT LIABILITY
		
		C/L Development of SL
			SL: liability w/o fault
			Look at PP slides class 17 for history (everything was SL)
				Brown v. Kendall: shift to “fault” system – “π must come prepared 					w/ evidence to show either that the intention was unlawful or that 					∆ was in fault (i.e. negligent)”; “first clear articulation of the shift 					from SL for direct, forcible harms to a fault-based liability” 
			What’s left of SL after Brown v. Kendall?
				SL remains for:
1. Trespassing animals (cattle & barnyard beasts – SL for damage) (doesn’t apply to pets)
2. Wild Animals
3. Nuisance

			Nuisance
· Interference with the use & enjoyment of land (ex. loud music)
· Invasion must be substantial
· Coming to the nuisance => if π goes to the nuisance, no recovery
· Public vs. Private Nuisance
· Most nuisances are intentional torts, but can be SL


			Development of SL
			Rylands v. Fletcher: π operated a mine & ∆s operated a mill in the 					vicinity; ∆s wished to build a reservoir/pond to supply water; when the 				reservoir was filled, it flooded old mine shafts below & traveled into πs 				active mines; π sought to recover damages caused by flooding. Why did π 				not sue for (1) negligence? The shafts looked like solid earth; (2) trespass 				to land? To constitute trespass the act doing the damage must be 					immediate and that if the danger be mediate or consequential, it was not 				trespass. The 3 English courts are struggling to articulate the rule of SL. 					Court of Exchequer – No trespass or nuisance; liability “would 					make ∆s insurers against the consequence of a lawful act.” Dissent 					(Bramwell): liability does not matter if they have “done it 						unwittingly” and there will be mischievous consequence off land.” 					Exchequer Chamber – liability for “one who lawfully brings on his 				land something which will naturally do mischief if it escapes out of 				his land (Mischief Test); Rule of Law: bringing on your land 					something liable to do mischief if it escapes (SL). 3 Examples: (1) 					escaping cattle; (2) an outhouse; (3) chemical fumes escaping; (2) 					& (3) are public health issues. 
				House of Lords – agree there should be SL. Theory – “non-natural 					use”; different principle than mischief rule. Natural vs. Non-					Natural Use: if non-natural use & escape occurs & injury results = 				SL; non-reciprocal risks: risk flowing one-way; posing no danger; 					if reciprocal, then could be negligent. Economic reasoning: 						favoring existing user over new user; 1st party made investment in 					the area & that shouldn’t be jeopardized by a subsequent party that 					enters & puts the 1st investment at risk

			Thomalen v. Marriott Corp: π gets injured through non-natural use on 				property; Court – non-natural use was brought on property, but did not 				escape & injure someone off the property; someone on the property was 				injured; NO SL; Rylands is like property rights; dealing w/ 2 different land 			uses in an area & 1 injures the other

			Slouching Toward the Abnormal Danger Conception
				Sullivan: direct vs. indirect injury - A girl is on a public highway 					(off property) & is hit and killed by a tree stump; ∆ is blasting 					stumps on his property (non-natural); SL because it was a “direct” 					hit; indirect if due to noise/earthquake, then no recovery. 
				
				Exner: ultrahazardous activities – blasting case where π was 					shaken out of bed (indirect injury); Court – there should be SL; 					engaging in “perilous activity”
				Perilous Activity = Inherently Dangerous; idea of perilous activity 					can change over time; if engaging in something that has a high risk 				to others, held strictly liable


			Restatement (First) of Torts – SL
(1) Serious harm that can’t be eliminated w/ due care
(2) Not a matter of common usage

			Restatement (Third) of Torts – liability w/o proof of negligence if:
(1) ∆’s activity creates a reasonably foreseeable & highly significant risk of physical harm 
(2) Even where reasonable care is exercised by all actors
(3) The activity is not one of common usage
		- If it’s in common usage, not that risky
		- Basic Theme of SL Today: extreme risk even when using reasonable care

			SL by Individual Activity
1. Impoundments: (1) sudden escape; (2) percolate through soil & contaminate well; Hazardous/toxic = SL
2. Blasting & explosives = SL
3. Nuclear accidents = SL (by statute)
4. High-Energy Activities = SL 
5. Normal utilities ≠ SL
6. Fireworks – probably no SL
7. Poisons = SL

			Prima Facie Case for SL
1. Duty: Not an issue; ∆ is acting affirmatively
2. Strict Liability: Is ∆ strictly liable for injuries caused by this activity?
				- Apply Restatements & cases
3. Actual Cause – “but for” test
4. Proximate Cause – see below
5. Damage

			Proximate Cause & SL
			Wild Animal Rule: injuries had to be connected w/ the 						wild/dangerous characteristics of the animal

			Restatement (Second) of Torts: SL for harms, “the possibility of 					which makes the activity abnormally dangerous”

			Restatement (Third) of Torts: SL is limited to those harms that result from 				the risks justifying SL
			
			Intentional Intervening Cause
			HYPO – The rifle & the dynamite truck: guy shoots dynamite truck & it 				explodes; people sue trucking co; Held – no SL; intentional intervening 				cause
			HYPO – The stolen dynamite & subsequent blast: thieves stole dynamite 				and set it off 200 miles away; stone co. sued => outside class of persons 				because those injured were 200 miles from where the dynamite was 				stored; no SL

			HYPO – The 173-mile percolation: hazardous waste seeps into ground & 				contaminates well 173 miles away => no SL

			Defenses to Strict Liability
			Defenses at C/L
· Contributory negligence: NO; can’t mix & match ∆s SL & π’s negligence
· Comparative Fault: NO fault w/ SL => how can fault be assigned to a party not at fault (due to SL)
· Assumption of Risk: Yes

			Defenses in a Comparative Fault jurisdiction
				“Comparative Responsibility”
				Restatement §24: No SL “if the person suffers physical or 						emotional harm as a result of making contact w/ or coming into 					proximity to the ∆’s animal or abnormally dangerous activity for 					the purpose of securing some benefit from the contact or that 					proximity”

III. PRODUCTS LIABILITY
· The liability of a (1) manufacturer, (2) seller, or (3) supplier of a product [chain of distribution] for a defective product that causes injury
· Rationale for SL: manufacturer gets insurance & raises prices; liability spread out & injured party recovers; not true SL, only for defective products

		Contract-Based Origin & Privity Limitation
		Winterbottom: no privity, no recovery in tort
		Losee v. Clute: ∆ negligently manufactured boiler & sold to Saratoga Paper Co; 			boiler explodes & π (neighbor) is injured; Court: no privity of K, can’t bring suit

			Exceptions to Privity Requirement
1. Imminently Dangerous Products (ex. poison)
2. McPherson: car manufactured by Buick, bought from car dealer; Court found Buick liable; discarded privity requirement

		Liability based on Warranty (still K-based)
		Warranty – linked to K cause of action of misrepresentation
		No warranty, caveat emptor (buyer beware)
		Since warranty arises out of K, back to privity problem
		Types of warranties:
1. Express Warranties – don’t need privity of K
				Baxter: π lost an eye when windshield broke on impact of a pebble; 				catalogue described windshield as shatterproof; allow π to rely on 					catalogue representations; unjust to allow Ford to create demand & 				representations, then not beheld liable; don’t need privity of K for 					express warranties
2. Implied Warranties – privity still a problem
				Henningsen v. Bloomfield Motors: K has no express or implied 					warranties; Court – implied warranty always exists & it runs to the 					ultimate purchaser, not merely the retailer; unconscionable to 					disclaim all warranty

		Advent of Strict Products Liability
			Greenman: express warranty had explicit terms (including notice 					requirement); “the liability is not one governed by the law of K warranties, 			but by the law of SL in tort.” 
			Restatement (Second) of Torts §402A: “essential provisions: (a) seller 				were strictly liable for physical injuries to persons or property other than 				the product itself [this meant that the injured consumer could recover w/o 				proving fault]; (b) privity rule were abolished [this meant that the injured 				consumer could recover w/o privity]; (c) “defective” because 					unreasonably dangerous to the consumer; (d) consumer’s reasonable 				expectations defined what was a “defective” product.

		Scope of Liability for Defective Products
			Moorman: Defect – bought a steel grain storage tank that developed a 				crack 10 years later; longer the product in π’s hands, more likely 					something else happened.  No physical injury, only “economic loss” 				(injury to product itself); π claims ∆ is strictly liable for defective product; 				Court - economic loss not covered by products liability. Economic loss – 				“damages for inadequate value, costs of repair & replacement of the 				defective product, or consequent loss of profits w/o any claim of personal 				injury or damage to other property”; product that doesn’t do what it’s 				supposed to; Court – need a “sudden & dangerous occurrence” (for a 				tort/SL claim) and the tank crack developed over time, not sudden

1. Personal injury to user: tort law
2. Economic loss from defective workmanship: K law
3. Physical harm to π’s other property & product itself: tort law
4. Physical harm only to the purchased product: courts split
· Some only K law
· Some allow tort law if sudden & dangerous occurrence

		Three Types of Defects
1. Manufacturing defects
2. Design defects
3. Information defects (failure to warn)			

1. Manufacturing Defects in Products
					To bring action have to prove: (prima facie case) 
						(1) Product is defective 
						(2) It was defective when it left the manufacturer 								- When was it purchased? 
							- How frequently used?
					
					Lee: π injured when Coke bottle shatters in her hand; 						argued res ipsa loquitur – bottles don’t normally explode; 						exclusive control of manufacturer not here; have to put on 						proof that more likely than not it was manufacturer because 					of evidence that it wasn’t anyone else; jury – no 							negligence; to prove negligence: focus on 								(un)reasonableness of ∆s action; SL – focus on defective 						product when it leaves control of manufacturer

					Kerr: Pyrex dish exploded; Court – not proof of a defect 						existing when dish left the manufacturer; explosion might 						have been due to a subsequent defect

					Restatement: “a product contains a manufacturing defect 						when the product departs form its intended design even 						though all possible care was exercised in the preparation & 						marketing of the product”

					Natural/Non-Natural Test – Mexicali Rose: chicken bone is 						natural to a chicken enchilada, so not defective, no SL 

					Consumer Expectation Test – Jackson: π broke a tooth on a 					pecan shell embedded in a chocolate covered pecan-							caramel candy; no defect if Mexicali Rose applied; Court 						rejects & applies Consumer Expectation Test (linked w/ K-						implied warranty); Looking at the situation generally, not 						as much the individual occurrence. Limits: only applies to 						consumer, not a 3rd party injured; if product is dangerous, 						more likely the expectation of consumer is not safety & test 					won’t be satisfied

2. Design Defects in Products
					Tests for Defectiveness:
a. The Consumer Expectation Test (minority)
· Leichthamer: Jeep flipped front-to-back, roll bar only protected side-to-side; Test: “a product may be found defective in design if the π demonstrates that the product failed to perform as safely as an ordinary customer would expect when used in an intended or reasonably foreseeable manner”
· Consumer Expectation will suffice if consumer’s expectation is a general one
· Need a specific expectation from everyday use (including ads)
· “Reasonably foreseeable manner” – intended to cover misuse of products (i.e. speeding in our car)
b. Risk-Utility Test (majority)
· A product design is in a defective condition to the user or consumer: if the benefits of the challenged design do not outweigh the risk inherent in such design; 3 Relevant Factors”
· Likelihood that the product design will cause injury
· The gravity of the danger posed
· The mechanical & economic feasibility of an improved system
· Knitz: instance where consumer would not have an expectation; Court applies new test, similar to Carroll Towing; Problem – either apply negligence to SL or not changing anything & finding negligence; 
· Key in products case – could the product have been made any safer?
· Risk Balancing: weighing the likelihood of harm, the gravity of the harm if it does occur & the cost of preventing harm by using a different design

					CA RULE
					Barker: combines Consumer Expectation & Risk-Utility; 						burden-shifting to ∆ after π proves product’s design 							actually caused (actual cause) the injury & ∆ then has to 						prove that the benefits outweigh the risks
					CA Risk-Utility Jury Instructions on PP 21

c. Reasonable Alternative Design Test
· Adopted by Restatement of Products Liability
1. Safer alternative
2. Would have prevented or reduced the risk
3. Technology & economically feasible
· Applied in Honda
· If no evidence of safer design: product is not unreasonably dangerous

					Special Case of Drugs
· Old §402A, comment k: some products “are quite incapable of being made safe in their intended & ordinary use.”
· If unavoidably unsafe, no design defect liability, but liability for failing to warn

				Information (Warning) Defects
				Liriano: ISSUE – does a manufacturer have a duty to warn even 					when the danger is obvious? Held – yes. Rule: a manufacturer 					must warn about the known or knowable material risks that a 					product poses & the warning must be specific. If the product is 					foreseeably misused, you have to warn about that as well
				Functions of Warnings:
1. To inform of risks
2. To inform of alternatives that would avoid risks

				Causation
· If warning had been given, would π have heeded the warning?
· Heeding Presumption: jury allowed to presume π would have heeded warning; works in the absence of conclusive evidence that π didn’t/wouldn’t read it

				Placement of Warning – can make warning defective
					Carruth: warning was “confusing at best” saying where not 					to place smoke detector w/ picture, but not saying why; π 						placed it where the picture had it because it didn’t say it 						was bad. Held – warning was defective

				Level of detail required in the warning: 
1. Reasonably clear
2. Sufficient force & intensity to convey the nature & extent of the risks to a reasonable person
· Test for warnings under Products Liability

				When to Warn:
· When enough people exist that know of the risk
· A warning would sufficiently warn w/ little cost
· “Reasonable” – applying (basically) a negligence test
· Result – lots of warnings because cost of warning is so small

				Inadequate Warnings
1. In factual content, expression or communication, or in form or mode of communication
2. Must contain facts necessary to permit a reasonable person to understand the danger & in some cases avoid it
3. Sufficient force & intensity to convey the nature & extent of the risks to a reasonable person
					

				Who Must Warn
1. Learned Intermediary Rule 
· Restatement (Third): direct duty to warn the ultimate user where:
a) Gov’t says you must give info to the public
b) Mass vaccinations
· Product goes to doctor, not duty to warn direct consumer; doctor (learned intermediate) will warn
2. Bulk Products
3. Knowledgeable Users

				Relationship b/t (1) failure to warn, and (2) design defects
1. If defect is obvious, can there be a design defect cause of action?
· The fact that the danger is obvious does not preclude a risk-utility design defect cause of action
2. If warning is given, does this prevent a design defect case?
· Warned of a risk that could have been designed around, so cause of action not precluded
					HYPO – The Warning on the Garbage Truck: DANGER – 						DO NOT INSERT ANY OBJECT WHILE 								COMPACTION CHAMBER IS WORKING-KEEP 						HANDS AND FEET AWAY; operator’s food cut off; 						Restatement – adequate warning, does not preclude design 					defect case when significant risk remains

			Defenses
			First, there has to be a prima facie case for strict products liability
				Elements:
1. Duty – whether ∆ owed an obligation/responsible for placing product in stream of commerce
2. Is product defective? (information; product; design)
3. Actual Cause – defect caused injury
4. Proximate Cause – risk from defect = risk that occurs
5. Actual Damage

			(1) Contributory Negligence & (2) Assumption of the Risk
				Bowling: (minority rule); goes under dump truck bed & 						manipulates stuck lever; gets crushed & dies instantly; Two main 					defenses: contributory negligence & assumption of risk; 						Restatement 402A, comment n: Contributory negligence – of the 					π is not a defense when such negligence consists merely in a 					failure to discover the defect in the product, or to guard against the 					possibility of its existence. On the other hand the form of 						contributory negligence which consists in voluntarily & 						unreasonably proceeding to encounter an known danger, & 						commonly passes under the name of assumption of risk, is a 					defense under this section as in other cases of SL. If the user or 					consumer discovers the defect & is aware of the danger, & 						nevertheless proceeds unreasonably to make use o the product & is 				injured by it, he is barred from recovery. Minority: No comparative 				fault in products liability cases

				Daly: CA Rule – apply comparative fault to reduce π’s recovery	

				Contributory Responsibility: tell jury to apply %s to each party
				Assumption of Risk: same as negligence; divide into primary & 					secondary situations. **Primary situation doesn’t come up w/ 					products liability**; Majority abolishes			

				Safeway: comparative fault among ∆s; ∆1 – negligence; strict 					products liability: 80%; ∆2 – strict products liability: 20%; ∆1 pays 				judgment & then seeks contribution of 30% (each would then pay 					50%) arguing that assigning fault w/ SL is illogical; Court – NO 					apply comparative responsibility

				**π will not be held contributorily negligent for not discovering a 						defect**

			Misuse (Test: Foreseeability)
				Kinds of Misuse:
1. Unforeseeable Misuse
· Misuse is not a defense because product can’t be defective for that reason
· Precludes recovery
· Product not defective
2. Foreseeable Misuse 
· Manufacturer must take it into account when designing/developing product
· If product is misused in a foreseeable fashion, then the product is defective
· π has to prove product is defective because misuse was foreseeable & manufacturer should have done something about it (Burden on π)

				Hughes: pilot light failed to be relit; gas builds up; stove blows up; 					have to examine misuse from ∆s perspective

				Rule
· If manufacturer can’t foresee misuse & take it into account, not defective
· If manufacturer can foresee misuse, the manufacturer can protect against it	

				If misuse if foreseeable, manufacturer must either: 
(1) Redesign; or
(2) Warn
· If no redesign & there’s an alternative available, product may still be found defective
· If no way to redesign product, can’t be found defective w/ a warning (but π can still argue warning was not effective)

				Product Misused in a Foreseeable Manner (prima facie case)
· Product defective? Yes
· Actual Cause
· Proximate Cause
· Actual Damage
· ∆ raised defense of contributory negligence – π misused, ordinary person would not have
· π – if product had been designed taking misuse into account, the injury would not have happened (either warning or different design); π has to prove if they had been warned, would not have used the product that way (actual cause problem)

				Proximate Cause Issues
				Reid v. Spadone Machine Co: Spadone manufactures “guillotine-					type” cutting machines. Two buttons had to be pressed at once, 					occupying both hands of a worker. Workers then began using a bar 				to push both buttons at once with one hand. The buttons were then 					moved, but the workers then utilized a two-worker system. The 					employer knew of the two-person use and it’s danger, but did not 					stop it. Claim – product is defective; manufacturer – proximate 					cause argument; employer allowed (knew & didn’t stop) behavior 					of two-worker use & that was a superseding, intervening cause; 					didn’t actually design effectively around foreseeable misuse; nor 					proximate cause, employer is the proximate cause (even if product 					is defective); Proximate Cause – class of persons, class of risks; 					test for superseding/intervening cause: foreseeability; foreseeable 					or not that this would occur

				Stahlecker: Tires blew out, π was stranded & murdered; held - 					Ford not liable, while product was defective & actual cause met, 					not proximate cause; it was not a foreseeable risk that the tire 					shredding would cause someone to be stranded & murdered

			Scope of Products Liability Law
			Appropriate ∆s: 
· Anyone in chain of distribution (manufacturer/wholesaler/retailer)
· Does include lessors or personal property: makes manufacturers produce safe products & lessor, if liable, can sue/seek indemnity
· Sellers of used goods are not included
· Lessors of real property are not included; not the same as personal property w/ exception of brand new house

				Hybrid Transactions
				Newmark: hairstylist applies product that gives burning sensation, 					which results in blisters & hair loss; hairstylist recommended & 					chose product; π sues hair salon (in chain of distribution); 						PROBLEM – product intertwined w/ service; Hybrid Transaction – 				part sales/part services (framed in terms of warranty, not SL); test: 					Essence of the Transaction Test: is the essence of the transaction 					more like a sale or a service? Court – using beauty product is more 					like a sale; Magrine (professionals [doctors, dentists, etc.] can’t be 					SL; essence is service; providing a necessity) doesn’t apply; hair 					stylist is not a necessity – aesthetic convenience & luxury; 						Necessity is the key

				**Blood is NOT a product**

		Course Breakdown: (1) Intentional Torts; (2) Negligence; (3) Strict Liability; 
			(4) Products Liability; (5) Economic & Dignitary Torts

IV. ECONOMIC & DIGNITARY TORTS
		- Focus is not on physical harm to person or property
		- Defamation, Privacy Malicious Prosecution, Misrepresentation/Fraud

A. Common Law Defamation
			- Defamation changes w/ society
			Cassidy: π’s burden is very easy; defamation was a SL cause of action; 				publisher did not have to act intentionally or maliciously; π wasn’t 					mentioned in article but could bring suit as a 3rd party; Prima Facie Case: 				(1) defamatory communication (published to a 3rd party); (2) false; (3) 				concerning another (of & concerning the π); no need to prove damages, 				damages were presumed
			Defamatory material: hatred, ridicule, contempt or lower esteem among 				sub segment of community
			No need for π to prove statements were false

			Libel – written/visual in some form; don’t have to prove special damages
			Slander – oral; special damages must be shown unless (1) serious crimes; 				(2) loathsome diseases; (3) serious sexual misconduct; (4) against their 				trade/profession

			Stanton: photo w/ small type disclaimer that the photo was unrelated to 				article about teenage sex; disclaimer not sufficient; defamatory: 					“reasonable tendency to injure her reputation”; no connection b/t article & 				photo needed; disclaimer could be ignored by reasonable reader

			Look at link b/t defamatory statement & π
· Inducement: extraneous fact
· Innuendo: what’s inferred from the statement & inducement
· Need both w/ statement for defamation

			Proving the truth of the statement is a complete defense; burden is on the 				∆ to prove truth; statement is assumed false
			Statutory Privileges or Immunities (pg. 895)
			Judge-Made Privileges (pg. 894-895): 
A. Official Privileges
1. Litigation Privilege: judges, lawyers, witnesses
2. Legislature Privilege: applies to federal legislators
3. Executive Privilege: destroyed w/ actual malice
B. Privilege to communicate in one’s own interest, the interest of 3rd persons, or in common interest of publisher & recipient
C. Privilege to report information pertaining to crime or the like to appropriate officers
D. Privilege to report a public document, meeting, or activity
E. Fair comment

			Libel per se – automatically liable
			Slander per se (serious crime, loathsome disease, traits incompatible w/ 				business, serious sexual misconduct) & Slander per quod

			NY Times v. Sullivan: Police chief in Montgomery, AL brings libel case 				against NY Times for ad published; AL jury found statements libelous per 				se, falsity & damages presumed; Media ∆ w/ public issue; “Constitutional 				Privilege”: what states must require because of the Constitution; not 				accurately labeled as a defense, affects prima facie case; π has to prove 				statements made w/: (1) actual malice (not ill will, but knowledge or 				published w/ reckless disregard to its falsity; has to be proved with 					convincing clarity); (2) π must prove the statement is false

			Prima Facie Case after NY Times v. Sullivan
				π must prove:
(1) Statements false
(2) Actual Malice
(3) Defamatory & referring to π

				Malice – high degree of awareness of probable falsity or publisher 						entertained serious doubts about truth
			
			Gertz: π represents police shooting victim’s family in civil action; accused 			of being an architect of a “frame-up” & a communist; ∆ is a publication; 				issue is a public issue; π is a private individual (not a public figure); Court 				– public figure is either (1) a public figure for/in all purposes; or (2) one 				that thrusts themselves into the spotlight for a particular issue; Gertz is 				neither. Balancing of interests: private figure/public concern; Court adopts 			negligence as the fault that’s required; C/L defamation is SL; Court 				doesn’t go back to SL, have to at least prove negligence; Court – no 				presumed or punitive damages, unless π proves actual malice (knowledge 				or reckless disregard)

			Prima facie case w/ private figure
· Must be proof of fault for recovery (negligence)
· π must then prove actual damage
· To get presumed & punitive damages, π must prove actual malice (NY Times v. Sullivan)
			
			Dunn & Bradstreet: no media ∆; both parties private parties & private 				concern; false confidential credit rating given out; 1A interest/argument is 				weak, state law issue; presumed & punitive damages are recoverable

		Summary of Constitutional Privilege

	PERSONS

	
	PUBLIC
	PRIVATE

	PUBLIC CONCERN
	NY TIMES
“Actual Malice” Needed; Damages Presumed
	GERTZ
Actual Damage;
No Punitive

	PRIVATE CONCERN
	UNKNOWN
	DUNN
Damage Presumed; C/L



B. Malicious Prosecution
			Civil action for wrongful criminal prosecution (very difficult to win)
			KEY: false accusation of crime (related to defamation)
			Elements:
1. ∆ must “instigate” the prosecution
2. ∆ must act maliciously: improper purpose, abuse of position or authority, etc.
3. ∆ did not have probable cause to bring action (i.e. w/o reasonable cause for believing that π committed a crime)
4. Criminal prosecution terminated in favor of π (i.e. determined π’s innocence)
			Defenses: (1) Prosecutors & judges generally immune; (2) ∆ actually 					guilty

C. Abuse of Process
			Misusing the legal process for an ulterior motive or improper motive – 				aside from merits of the actual legal claim
			Use the legal process for personal end
			Act must occur after the action started – look for act, threat, demand, etc.
			SLAPP Suits: Strategic Lawsuits Against Public Participation

D. Privacy
1) Intrusive invasion into private areas (eaves dropping, peeping, etc.)
2) Commercial appropriation of π’s name, face, figure (quasi-entertainment law)
3) Presenting π in false light (not recognized in some states due to close relation to defamation)
4) Public disclosure of private facts (doesn’t have to be false; has to be offensive to a reasonable person; publication to a large number)
			
			Solano: false light case; “actual malice” is needed; Solano put on cover of 				Playgirl w/ a headline suggested he was pictured naked inside; 					Restatement: π has a false light claim when “publicity” places her in a 				false light that would be “highly offensive” to a reasonable person; 				publication is to the public at large 

E. Misrepresentation
			- Economic loss in a transaction => pure economic loss
				- Communication directly to π (usually a bargaining situation)
			- Traditional termination: fraud or deceit
			- Today: negligent misrepresentation

			Elements
· Misrepresentation
· Of Fact or Opinion (not a promise)
· Material
· Intended to induce reliance
· Does induce reliance

			Traditional Rule
			Scienter – form of fault (Derry)
(1) Knowing
(2) Reckless/Careless whether true or false, or
(3) Without belief in truth
			Reliance needed => have to rely on misrepresentation
				- Requirement of an intent to deceive; a knowing or reckless 					falsehood
			Innocent misrepresentation: can rescind K, but no damages
		
			Ultramares: scope of liability – accountants screwed up & 3rd party relies 				on that audit & loans $ to Stern; Stern can’t repay & 3rd party seeks 				recovery; Moat – same concern: someone does something negligently, 				product spread & people rely, can a 3rd party sue w/o privity? No, can’t be 				held negligent w/o privity, but can w/ fraud – Restatement expands scope 				slightly to “all those in a limited group of persons for whose benefit & 				guidance the information is supplied, if the transaction is similar to the one 			he expected to influence”

			Remedies: Fraud (i.e. w/ scienter) – π gets benefit of the bargain; 					Negligence – out of pocket damages

			Guerke: Limited Strict Liability; seller put spec sheet together & gives it 				to buyer’s real estate agent; that agent puts his company info on it & gives 				to buyers; property smaller than spec sheet said; buyers sued their own 				brokers (who put their card on the spec sheet); Very narrow circumstance 				for limited SL: (1) representation made as of ∆’s own knowledge 					concerning a matter about which he or she purports to have knowledge 				(similar to warranty); (2) ∆ must have an economic interest in the 					transaction

			Misrepresentation & Contract
			Pinnacle Peak: allegation - ∆ made a false representation that π entered 				into K because π said the clause wasn’t important; Can Parol Evidence be 				used? No, PER bars the intro of evidence of the allegedly fraudulent 				representation here, which was made prior to execution of the written 				option agreement

F. Nondisclosure – Failing to Disclose w/ a Duty to Disclose
			Ollerman: underground well not disclosed; Traditional Rule – no duty to 				disclose for seller’s in real estate transactions, at arm’s length from buyer; 				Exceptions – (1) actively conceals a detail (prevents an investigation); (2) 				told a half-truth; (3) fiduciary duty; New Rule – facts material to 					transaction not readily available to purchaser must be disclosed
	
	DAMAGES

		Types of Damages
· Nominal: intentional torts, $1
· Compensatory: actual damage (negligence)
· Punitive

			Compensatory
1. Medical
2. Lost wages/lost earning capacity
3. Pain & suffering
	- Noneconomic
	- Includes various aspects; loss of enjoyment
4. Any other specifically identifiable harm (ex – travel costs for special medical treatment)

				Proving Damages
				HYPO – The Motor Bike Accident: kids go out & hit a down 					power line; severely burned & permanent injuries; 12-years-old & 					can’t work again; Prove (1) Past/Future medical bills – doctors 					report for future medical; (2) lost earning capacity – look at how 					smart kid is to put into a job; once job determined, economist 					calculates average wages; also take parents socio-economic 					standing & occupations into account.

				Timing Problems on Damages
· Present value of dollar/time value of money
· Smaller recovery because $ that would be made in future would be paid out today & if not discounted, would get more $
· Adopt discount rate to combat present value of $
· π wants a large discount rate; ∆ wants a small discount rate
· Inflation works in the other direction 
· All of this is left to jury
				HYPO – The widower’s new marriage: remarried prior to trial to 					extremely wealthy man; π no longer worried about $; irrelevant, 					still entitled to those damages

				Proving Pain & Suffering
				HYPO – Newborn Baby: no pain & suffering for first year; baby 					couldn’t talk about it

				“Unitary Concept of Pain” – any pain, discomfort, fears, anxiety, 					and other mental & emotional distress by the π

					Per Diem Argument – breaking down pain & suffering into 						minutes w/ exact figures

					Golden Rule Argument – most states, can’t tell jury to put 						themselves in shoes of the π; “how much would you pay to 						not go through it”

				Damages subject to income tax? Traditional rule - NO
					Exception – punitive damages

			Insurance Policies
			HYPO – Garden Variety Auto Collision: π in her car & injured; jury: 				$16,400 in general & special damages; ∆ appeals: wants to put in evidence 			that π was insured &, in actuality, did not pay more than $100; Is ∆ 				entitled to the jury instruction? Insurance policy relevant to determining 				damages? Not admissible, but can’t do both; after insurance co pays you, 				subrogated to cause of action & insurance co sues 
			Collateral Source Rule (CA Exception) – evidence of payments from 				collateral source excluded; if action for personal injury against health care 				provider based upon professional negligence, can introduce evidence of 				any amount payable as a benefit to the π as a result of the personal injury 				from collateral sources
			Avoidable Damages
· Have to take reasonable steps to avoid damage
· Old Rule: If not, couldn’t recover for that part
· New trend: apply comparative fault

		Punitive Damages
· Malice of recklessness
· Willful & wanton disregard
· Purpose
· “Clear & convincing evidence”
· Constitutional overlay
· Evidence of ∆’s wealth
[bookmark: _GoBack]
		Wrongful Death & Survival Actions
			C/L – if ∆ dies, cause of action dies also; if client (π) dies, cause of action 				dies

			Survival Action	
· π’s cause of action survives π’s death
· Not all parts survive, depends on the jurisdiction
· CA: no pain & suffering; can recover punitive damages
· If ∆ dies, action survives through estate

			Wrongful Death
· Persons who would succeed to ∆’s property if he/she died
· Support action for family
· Can’t recover all lost wages & support

				Damages
1. Present value of future contributions from decedent
2. Loss of love, companionship, etc.
3. No punitive damages

				Defenses: π “stands in the shoes” of decedent – comparative 					fault/assumption of risk apply
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