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INTENTIONAL TORTS
TRANSFERRED INTENT
Must have intent to commit an intentional tort, but intent can be transferred to diff torts and to different people 

DOCTRINE OF EXTENDED LIABILITY
D who commits an intentional tort, if it involves a conscious wrongdoing, is liable for all damages caused (not just foreseeable)

CHILDREN AND MENTAL PERSON BOTH LIABLE IF REQUISITE INTENT

BATTERY
1).Intent = purpose to cause harmful/offensive contact or knowledge harmful/offensive contact is substantially certain to occur
Dual intent (majority): purpose that the contact be harmful/ offensive or knowledge that harmful/ offensive contact substantially certain to occur
Single intent: only need intent to cause contact, doesn’t matter if harmful/offensive contact not intended
2). Offensive/harmful contact actually occurs
Unconsented touching that doesn’t require physical proof of harm
Offensive = violates a reasonable sense of personal dignity

ASSAULT
1). Intent= purpose or knowledge to cause imminent apprehension of harmful/offensive contact
2). Reasonable apprehension of harmful or offensive contact
General rules: for apprehension
Need words + action; apprehension must be of imminent contact
Words can negate effect of imminency; (were it not for grey hairs on your head)
Don’t need fear to be in apprehension; only need apparent ability to carry out threat not actual ability (fake gun hypo)

FALSE IMPRISONMENT
1). Intent to hold someone against their will
2). Actual confinement (can be by duress of goods)
3). Person being confined must know they are being confined
4). Confinement against P’s will (issue of is this objective or subjective?- circus hypo)
General Rules/ aspects of false imprisonment: 
No false imprisonment if reasonable means of escape
“duress of goods”: can imprison someone by taking their goods

TRESPASS TO LAND
1). Intent (purpose or knowledge) to enter a property
form of strict liability b/c don’t have to know someone else’s property
2). Actual entry (or failure to vacate)
doesn’t have to be by an actual person; cat and shoe hypo

CONVERSION OF CHATTELS
1). Intent to exercise substantial dominion over chattel 
no requirement that D is conscious of wrongdoing 
2). Exercise of substantial dominion over chattel 
extent & duration of control of item 
D’s intent to assert right to property
Good/bad faith
Harm done to property
Expense/ inconvenience

TRESPASS TO CHATTELS
1). Intent to intermeddle with chattel 
2). Actual damages from intermeddling that creates actual harm
dispossession for extended period of time can also be trespass to chattel 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
1). Intent or recklessness
2). Extreme or outrageous conduct
3). Severe emotional distress 

3rd party recovery for IIED: (D can argue consent of victim should preclude 3rd party action)
1). P must be present at time the offense occurs
2). D must have knowledge of P’s presence 
3). If P not a family member, must be bodily harm to qualify
*no transferred intent to allow 3rd party recovery 

DEFENSES TO INTENTIONAL TORTS

BURDEN: on D to show the facts necessary for the privilege

SELF DEFENSE
R: One is protected to use reasonable force to protect their own autonomy 
Reasonable force= must be proportionate to the threat; what would RP due? 
Right to use self-D is based on apparent necessity; not actual reality
Allowed to threaten force can’t actually use; right to put attacker in apprehension
ISSUE: can privileged intent transfer (Brown v. Martinez)
R: In general, can defend others to the same extent you can defend yourself 
Courts split on mistake; some say not okay others treat is same as self D
R: You have a right to recapture your own property using reasonable force, in hot pursuit
If they don’t have chattel you don’t have privilege
You don’t have privilege if they have your consent to have chattel (circus hypo)
Merchant’s privilege: 
Reasonable belief that someone has taken chattel 
Detain on premises for reasonable investigation (Peters case)
If don’t have chattel still have privilege (not true @ c/l)
Must be abundantly clear they are not going to pay

DEFENSE OF REAL PROPERTY
R: Can use reasonable force to remove a trespasser; start gently but no right to resist
Life is worth more than property so can’t use deadly force to defend property
If ousted from your property, can’t forcibly remove trespasser

PRIVLEDGE OF DISCIPLINE
R: parents may use reasonable force as they believe necessary
Teachers/ bus drivers have privilege, but more limited then parental privilege

CONSENT 
Can be express (oral or written) or implied thro actions (rely on reasonable appearance)
Consent extends to the unexpected consequences (Austin and Berwyn)
P must have the capacity to consent (power relationships/ age)
Scope of Consent
Conditional consent: right to place limits on circumstances of which they consent
Geographic (doctors get implied consent to surgery geographically related)
Consent will extend to unexpected consequences within the scope of the consent
Consent to criminal act: 
Majority: cannot consent to a criminal act
Consent not valid if obtained by fraud or misrepresentation 

PRIVLEDGE OF PUBLIC NECESSITY
Doctrine of Necessity: Privileged to enter the land in possession of another if it is, or if the actor reasonably believes it to be, necessary for the purpose of averting imminent public disaster

PRIVLEDGE OF PRIVATE NECESSITY
R: Any person is privileged to prevent injury to himself or to his property by injuring another’s private property (i.e. trespass is allowed if necessity)

NEGLIGENCE: DUTY

GENERAL DUTY OF CARE: THE RPP STANDARD
Duty to act as a RPP under the circumstances 
Stnd of care never varies but the amount of care that is require varies w/ danger
Jury takes into account the level knowledge/ experience D has- external characteristics are also taken into account
Age of RPP: 
Child held to stnd of care a reasonably careful child of same age, intelligence, maturity, knowledge and experience and training under circumstances
The Emergency Doctrine: still must act reasonably under circumstances, but less time to think so wider range of actions that are considered reasonable 

COMMON CARRIERS: 
Burden is on common carrier to show that they were not negligent (Doser)
Guest Statutes: 
If non-paying passenger, then driver only owned duty not to act willfully/wantonly
Eventually all were overturned as unconstitutional 

LAND OWNERS/ OCCUPIERS
3 categories of entrants on land: (c/l categories)
 Trespassers: 
[bookmark: _GoBack]Landowner only has a duty to avoid willful/wanton conduct (Glandon)
Once landowner has actual knowledge; “reason to know”, switch to rpp duty 
No duty to inspect property to discover a trespasser
Footpath exception: Landowner treated as having actual knowledge and rpp duty
Duty owed to Child Trespassers: 
Attractive nuisance doctrine: an owner of property is subject to liability for physical harm to children trespassing on the land caused by an artificial condition on the land if: (Bennett: pond/pool case)
Child likely to trespass (foreseeable)
Possessor knows or has reason to know of unreasonable risk of death or SBH to children 
Children because of youth don’t discover condition or realize risk 
NOTE: 
Rule doesn’t apply to natural conditions, only applies to young children (not 14 yr olds), must be allured to the dangerous thing on the land (sulfuric pond hypo)
Exception: some courts hold artificial conditions that are “common hazards” cannot be considered attractive nuisance (irrigation system)
Licensees
= permitted to enter the area; includes social guests 
Owes a duty to avoid willful/wanton conduct unless “should have known” on prem.
* when get to breach for trespasser and licensee look for willful/wanton (reckless/ intentional) rather than Carroll towing
Invitees
Owes normal rpp duty of care 
Includes ppl present at least in part for an economic purposes (c/l)
Later extended to ppl when landowner opens land up to public
Man goes in bathroom of cigar shop, Yale reunion, bridge in park

The Open and Obvious Danger Rule: 
Landowners do not owe a duty to protect when open and obvious danger (O’Sullivan)
Exception: foreseeable harm might occur even tho danger open and obvious
K-mart mirror hypo, icy floor, watermelon in isle 

Duty to Persons Off Land
Natural/ Artificial distinction: only owe duty if injury off property was from artificial condition
Urban/ rural distinction: owe a duty in urban areas even if injury from natural condition
Abolition of Categories: CA- owe a full duty of care to persons injured off property

Firefighter’s Rule: 
Landowners do not owe a duty to firemen and police officers that come onto land and are injured in the course of their professional obligations 
Exception: if once they are on the property there is some kind of misrepresentation about the nature of the property (i.e. material on fire are hazardous)

Abolition of C/L Categories 
Landowner owes a general duty of care to all persons on property (Rowland houseguest sink)
Continued importance of the common law categories: 
Some jdxs just get rid of invitee/ licensee distinction; or put social guest as invitee
Other jdxs look at persons status on property as a factor in determining negligence
Scurti: 14 yr old boy goes thro fence and is electrocuted Held: negligence cannot be determined as matter of law- assume duty and jury decide if breach
NOTE: even where categories are abolished, still going to have foreseeability issue w/ trespasser for proximate case (Palsgraf class of persons issue)

Duty Owed to Lessors: 
c/l rule: Landowner owes no duty of care to lessors
EXCEPTIONS: 1). LL Ks to repair property (duty based on K) 2). Owner has knowledge of a defect and tenant couldn’t be expected to discover it 3). Public use of premises 4). Common areas (LL retains control) 5). Negligent repairs 
Modern: Duty to exercise reasonable care higher liability if LL retains right to enter
Pagelsdorf: wood rot balcony invisible to naked eye. Held: Adopt ordinary duty

NONFEASANCE

General Nonfeasance Rule: 
A person owes no duty to take affirmative steps to another’s protection
Nonfeasance= failure to act(no duty): Yania; words not enough
Misfeasance= acting but doing so negligently; Newton: hole in street no light

Exceptions to Basic “No Duty” Rule: 
1). Duty of care arises when D causes harm (hit someone w/ car driving non-negligently)- DUTY
2). Duty of care arises when causes risk of harm (hit deer driving non-negligently)
3). Assume duty by voluntarily acting (Wakulich: attempt to rescue drunk girl; DUTY)
Termination of Duty? 
No worse position rule: can assume duty then terminate it if you leave person in no worse position than when found them (woman and suicidal man hypo)
Restatement 3rd: Can’t stop rescuing if person still in peril. Can’t rescue someone bring them to safety then return them to position of peril
4). Duties that arise out of a special relationship: 
Indeterminate relationship: is there a common purpose/ common undertaking? 
Farwell: duty when left friend in truck in driveway; frat guys swimming
Determinate (status) Relationship: 
Carrier/passenger,   innkeeper/guest   landowner/lawful entrant   employer/employee   school/student  landlord/tenant   custodian/ protectee
5). Narrowing the basic nonfeasance rule: special policy reasons; narrow application (Podias)

CONTRACT AND DUTY

General nonfeasance rule: if no K and nonfeasance then no duty (unless exception)

If there is a K: Issue and Rule approach to Privity issues
R 3rd:K’l relationship can give rise to tort duty when its intended to protect against physical harm
Mobil: K btw LL/T where LL to repair damages. LL didn’t and T injured. Held: duty b/c LL’s breach of the K caused the injury
OLD RULE: must be breach outside the K or else K law applied
Spengler: where D failed to meet K’l obligation to dispatch EMS. Held: no duty b/c breach was not outside the K (today court would say there is a duty) 
Duty of care is generally limited to what was promised in the K (Mobil)
Exception (Grimes): Duty arises from special relationship created by K and can extend beyond the terms of the K (asbestos case; no breach but duty from K anyway)
No tort duty when breach of K only results in economic damages; not physical
Southwestern Bell: no tort duty for failure to publish ad in yellow pages
Thorne: B/c only promise (no K) and only economic damage, no duty
Courts will recognize K’l limit on liability if very clear that parties negotiated and understood it
Will be read against D (just like assumption of risk)

Promises to 3rd Persons: When P and D NOT in privity
Old rule (Winterbottom): If P is not a party to the K, D owes no duty even if breach
Moch Rule: no liability when not in privity w/ P and unclear if mis/nonfeasance
Strauss: old man falls in basement b/c blackout and sues electric co. Held; no duty 
CONCERN FOR WIDESPREAD LIABILITY
Modern Rule (Palka factors): D owes duty to a party it is not in privity w/ based on: 
Reasonably interconnected and anticipated relationships 
Particularity of assumed responsibility under a K 
Displacement and substitution of a safety function
Hospital would’ve been performing duty if it hadn’t been given to D
Set of reasonable expectations of all the parties

Action as a Promise
Promise + Reliance creates a duty
Florence: mother saw crossing guard every day, relied. Held: special relationship duty
Kircher: No duty b/c in car so couldn’t rely and police didn’t make promise to her

DUTY TO PROTECT FROM 3RD PERSONS

General Rule: 
D has no duty to protect from 3rd persons unless in a special relationship
Special relationship: carrier/ passenger, innkeeper/guest, business invitor/invitee, voluntary custodian/protectee
Iseberg: Held: no duty to warn because not in a status relationship

LL Duty to protect by providing security guards: 
Specific imminent harm: duty arises moment LL knows specific imminent harm about to occur
Prior similar incidents: prev crimes on or near premises to put landowner on notice
Totality circumstances: condition, nature and location of property; sim incidents just factor
Balancing (CA rule): foreseeability of harm against burden of imposing duty
Posecai: 2 prior incidents in 6 yrs in parking lot; 83 on same block- No duty

Employment: 
Employer has a duty to protect employee from 3rd parties if employee comes into position of imminent danger and this is known to employer

Social Guests: No duty to protect social guests from 3rd persons unless in a special relationship
Parish: answered the door; no duty b/c no special relationship + nonfeasance

Duty to protect school children: 
Special relationship btw principal/superintendent/teacher + student b/c school role of parent 
Marquay: duty to protect actual knowledge or could reasonably infer abuse
School owes duty of care of that of a parent of ordinary prudence in similar circumstances
Mirand: student told teacher other student threatened to kill him. 
School duty ends when school ends at end of day and child is back in parent’s custody
Young: no duty when child hit by car on way to after school meeting
Fazzaroli: P attacked at 6:30am. Held: duty b/c school open so invitation to students
No duty to college students b/c adults expected to take care of selves
Maybe duty as landowner (parking lot but not limited to students)
Duty by voluntary undertaking (supervise frats and sororities)

Where D is P’s LL: 
Kline: applicable stnd of care in providing security is what LL using when P became resident
LL can change level of security so long as gives appropriate notice
Funchess: No duty of care for LLs b/c courts don’t want to create rule that will discourage LLs from providing security

D owes duty to P based on relationship w/ dangerous person: 
General Rule: 
D owes a duty to all those who are directly and foreseeably exposed to a risk of bodily harm if D is in a relationship w/ a dangerous person and D has: 
Knowledge of the danger or dangerous tendency AND
The ability to control the danger
Custodial relationship: duty is owed to any foreseeable victims (Dudley: held foreseeable victim)
Duty to Control Tenants: 
LL is under a duty to protect neighbors from Ts (if LL has knowledge and ability to control)
Rosales: T shot guns in yard and bullet hit girl. Actual cause issue; eviction 30 days
Dangerous dog- same as w/ gun; duty if knowledge and ability to control 
Parents Duty to Protect Ps from Children: 
Must have knowledge of specific dangerous habit AND
Present opportunity/need to restrain the child to prevent imminently foreseeable harm
Therapists duty to protect Ps from Patients: 
Owes RPP duty to warn if professional stnd determines threat is real (Tarasoff)
Threat must be made to specific person (Thompson: threat to kill unnamed child)
Split in courts over whether therapist has duty to warn parents child suicidal 
Duty to warn if threat is to property (rather than person)- burn down barn hypo

NEGLIGENT INFLICATION OF EMOTIONAL DISTRESS

To P’s put at risk: 
Impact Rule: Only a duty if there is a physical impact (Mitchell; horse poop, heart attack)
Physical manifestation: where no impact, P can only recover if she produces evidence of physical injury or manifestation of the distress
Pure Emotional Distress: P only must show that emotional distress and it was real 

Where 3rd parties are put at risk (bystanders)
Zone of danger: Duty from distress from fear for others if P in zone of danger and feared safety
Grube: even tho physical impact couldn’t recover b/c didn’t fear own safety
Dillion Factors (mother on sidewalk sees daughter get hit by car)
Located near scene of accident
Direct emo impact from sensory and contemp observance of accident AND
Close relationship
Thing Test (sees son’s body in street but didn’t observe actual accident)
Close relationship by blood or marriage or living in same house
Present at injury producing event at time it occurs and aware that it is causing injury
Serious Emotional distress
General Foreseeability Analysis: is serious emotional distress foreseeable (v. minority rule)
Camper: P allowed to recover when saw girl’s body; gen negligence 
Burgress Rule: (D delivered P’s baby; P sedated. Held: P can recover bc direct victim)
P and D are in preexisting relationship AND
It is clear that D’s negligence will directly injure P

Loss of Consortium: 
Spouses can recover for other spouses
Children cannot recover for parents and parents cannot recover for children (Boucher)
Cause of action subject to contributory negligence of victim
Person who suffered injury must have cause of action b/c has to be an underlying negligent act; recovery for LOC reduced by same amt of contrib neg in original action

Duties of Care Re Emo Distress that are indep of physical risks: 
1). Negligent transmission of death messages
2). Mishandling of corpses (split in jdx over allowing recovery); Washington: no recovery
No claim for NIED when distress caused by a nonexistent peril (Heiner)
Negligence causing fear of future harm requires proof distress based on more likely than not basis that P will get cancer- exception: D acts w/ malice (Potter; hazardous waste site case)

NEGLIGENCE: BREACH

CARROLL TOWING: 
magnitude of risk v. utility of conduct
Risk= probability of harm X injury 
Breach if burden of precaution is less than probability of harm X injury
factor in social utility of conduct

NEGLIGENCE: ACTUAL CAUSE

THE “BUT-FOR” CAUSATION TEST
Would P’s injury have happened “but for” D’s negligent act? 
When first D is “but for” cause of both of P’s injuries, injuries are divisible 

The “Substantial Factor” Test: means of adjusting “but for” test
If D’s negligence was a “material or substantial element” in harm done, jury may find actual causation
Use when “but for” yields clearly wrong results
Anderson: 1 fire set by RR and one of unknown origin, they combined and burned down P’s property; “but for” didn’t work but P was still able to recover

NEGLIGENCE: PROXIMATE CAUSE

TEST FOR PROX CAUSE: THE RISK RULE
Was harm in class of foreseeable risk created by D’s neg?
Is the harm part of the risk that made D negligent in first place? 
Applying the risk rule: 
Determine D’s negligent act, then determine risks from breach
Compare risk resulting from breach to actual injury
Was P within the class of persons put at risk? (Palsgraf)
The rescue doctrine: rescuers are deemed foreseeable b/c danger invites rescue
Limits: unbroken continuity (can’t try rescue next day), rescuer contrib neg

SCOPE OF THE RISK
Was the harm outside the scope of the risk b/c manner in which it occurred? 
Manner of harm doesn’t have to be foreseeable if ultimate harm foreseeable
Hughes: unattended manhole; prox cause
“mechanism test”: if mechanism by which injury occurs is so bizarre not going to hold you responsible for injury even if pretty much foreseeable
Doughty: cement cover into the vat of boiling liquid

Is harm outside the scope of the risk b/c the scope is unforeseeable? 
Thin Skull Rule: D takes P as he finds him

Is harm outside scope of risk b/c it results most directly from intervening act? 
Intentional intervening causes: 
Traditional Rule: if D2 intentionally committed criminal act, then it is a superseding cause and cuts off D1’s liability (RR let gas leak; D2 threw match in)
Modern: not a superseding cause where negligent act is exposing the injured party to the act that caused the injury (RR missed P’s stop; P had to go thro back w/ muggers)
Negligent Intervening Causes: 
Is resulting harm a foreseeable result of the initial negligent act? 
Derdiarian: failure to put barricade up; foreseeable car would drive thro
D is liable until the water is calm (aftermath of the accident)
Marshall: truck in road, caused driver to swerve, car stalled, P got out and car 2 hit P
Passage of time as a mode thro which D no longer held liable 

DEFENSES TO NEGLIGENCE

CONTRIBUTORY NEGLIGENCE/ COMPARATIVE FAULT

Contributory negligence = complete bar to recovery (Butterfield; riding horse)

Comparative Fault: negligent P recovers, w/ recovery reduced by % fault
Pure Comp Fault: P can recover no matter what % negligence is attributable to P
Modified Comp Fault: If P more than 50% at fault, P can’t recover (tell jury if in comp fault)

Contribution: For joint and several liability only 
c/l- contribution was pro rata
comp fault: contribute according to % at fault

Effect of Comparative Fault on C/l principals: 
c/l: if P failed to make reasonable effort to minimize damages, then no recovery
comp fault: jury gives % fault to P’s actions and % fault to D’s actions
When D has a duty to protect P from injury: 
c/l Bexiga rule: if D’s negligence is failing to protect P from his own negligence, P gets a full recovery (case where P injured b/c punching press didn’t have safety)
minority defense for misuse; foreseeable misuse shouldn’t bar P’s recovery
Comp fault: case could’ve turned out diff b/c apportion fault rather than all or nothing
Subsequent medical negligence: 
patients who negligently injure selves are nevertheless entitled to subsequent non-negligent medical treatment and to undiminished recovery 
Recovery not diminished even under comp fault (Mercer)
Doctrine of Last Clear Chance: 
c/l: if D had the last clear chance to avoid injury if acted reasonably, then P’s negligence doesn’t bar recovery; abolished by comparative fault
Res Ipsa Loquitor:
c/l: if P contributory negligent, then no recovery
comparative fault: jury will assign percentages of P’s fault
D’s Reckless or Intentional Conduct
c/l: contributory negligence not a defense to intentional torts
comp fault: reduce P’s recovery but most courts don’t apply this
P’s Illegal Activity 
RULE: P cannot recover if committed serious illegal act (Barker pipe bomb)
P’s who were just speeding can still recover
Effect of Comp negligence on Joint and Several Liability
American Motorcycle: keep joint/several liability but use comp fault for contribution
CA statute: no joint/several for non-economic (pain & suffering)

Include intentional torts in comparative fault calc (w/ negligence)
Basset: Police neg & Ortega intentional. Held: Ortega should be included in calc

ASSUMPTION OF THE RISK 

K’l express assumption of the risk 
If expressly assume risk (K’lly or orally) then cannot recover 
Boyle: P can’t recover for failed cancer treatment even tho no written document
Exceptions: 
Essential service for which you have no real choice/ bargaining power 
Tunkl: Release form at emergency clinic not valid 
If the injury is outside the scope of the release (Moore ATV safety course)

Implied AOR (from the facts)
C/L: P knows of risk and appreciates its quality, and voluntarily choses to encounter it 

Modern Doctrine of Implied Assumption of the Risk 
Primary: voluntarily enter situation where know D will not protect you from certain risks you know that you will encounter; then D owes no duty
Avila: If co-participants act recklessly or increase inherent risk of game, D has duty
Secondary: encounter a risk after D has already owed and breached a duty (LL duty to provide wiring that wouldn’t spark and set building on fire for student to run into)
Reasonably: apply Carroll Towing; full recovery
Unreasonably: use comparative fault (Betts: trips downstairs carrying laundry)

VICARIOUS LIABILITY

Respondeat Superior: Employer liable when employee within course and scope of employment
Control Theory: look at level of control exercised by employer- is employee acting within it?
Doing the Master’s Work: if act done while servant doing master’s work, employer liable regardless of whether it is done w/ disregard of employer’s instructions
Rivello: employer liable when employee flipping knife hit customer in eye
Fruit: employer liable when employer hit P driving back from bar at convention
Employment: based on whether you’ve submitted yourself to control of employer (can b unpaid)

The Going Coming Rule: employment starts when get to works; ends when head home
Faul: not within course scope when gets in accident on way to trailer
Exceptions: 
Incidental benefit to the employer (is employee getting paid for travel)
Special hazards from travel: long distances usu not enough; could make arg in Faul
Dual Purpose Doctrine: in addition to going/coming, doing something for employer
Alhstrom: police takes car home on call. Held: no dual purpose b/c employer’s benefit not the predom purpose (could have come out diff)

“In and Out” of scope of employment: Frolic and Detour
Employee doing something unrelated to job; detour in scope while frolic is not
Analyze geography (space + time) and intent (whether intend to be helping employer)
Detour: postal employee; police w/ gun at social gathering; Edgewater “24 hr man”

Employer’s liability for employee’s intentional torts:
3 requirements for the employer to be liable: 
1). Casual nexus 2). Motivating emotions arise from circumstance of work 3). Tortious conduct generally foreseeable consequence of employer’s enterprise
Lisa M: employer not liable b/c motivating emotions and foreseeability not satisfied
Mary M: policeman held liable for raping girl b/c foreseeable and motivating emotions

Independent Contractors: 
Employer is not liable for the conduct of independent contractors (control over details?)
Hampton: foster parent indep contractor b/c insufficient control. Could go other way
Look at entire relationship: interaction, how paid, terms of K, separate business?
Exceptions: Employer liable if “non-delegable duty”
Required by statute (safety precautions)
Inherently dangerous: Pusey; guard having gun inherently dangerous
IC doing activity that has a peculiar risk associated w/ it 

Other forms of Vicarious liability: 
Partnerships: partners jointly liable for injuries that occur having to do w/ partnership activities
Joint Enterprise: relationship btw ppl where there is: (3 ppl carpooling and split gas)
Agreement, express or implied
For a common purpose
Must be community of interest
Must be an equal right of control 
Concert in Action: similar to joint enterprise but tends to be for tortious conduct (drag racers)
Vehicles: if lend vehicle to someone, you are vicariously liable for any accidents could occur
Family Purpose Doctrine; hold teenager liable for driving parent’s car

The “both ways” Rule: P and employee negligent; comp fault applied for employer liability
Employee drives for employer. 3rd person gets in accident w/ employee. If person who gets in accident was neg, employer can use comp fault as a defense. Goes other way: if employer suing 3rd party, 3rd party can use comp fault as a defense

STRICT LIABILITY

DEVELOPMENT OF COMMON LAW STRICT LIABILITY

Begins w/ direct v indirect injury; if direct injury then trespass and s/l (need fault for indirect)
Brown v. Kendall: change in tort law from s/l to fault based system (dog fight)
Exceptions: 
Trespassing animals: owner still SL if his animals trespassed on another’s property
Zoo: a few courts have determined should use negligence rather than SL
Nuisance: interfere w/ use enjoyment of land: substantial + unreasonable invasion

Rules Under Rylands (pond and filled w/ water; appeared soil but mine shaft; flooded neighbor)
Mischief Rule: if bring something artificial that is likely to cause damage if it escape, and it does escape, then strictly liable (cattle, privy, chemical fumes)
Natural/non-natural use: if bring something onto land that is non-natural and it escape, SL
Idea that it must escape for strict liability (Marriott; fire doesn’t leave property)
Sullivan: strict liability only if injury is direct (blast stump and it hits and kills P; direct)
Exner: strict liability if engaging in a perilous activity (indirect injury from blasting)
First Restatement: 
Was it an ultahazarous activity? 
Not a matter of common usage
Third Restatement: 
Significant risk
Even when reasonable care is exercised
Not a matter of common usage

STRICT LIABILITY TODAY

by individual Categories: 
Impoundments of water: no s/l unless hazardous or toxic
Blasting and explosives- still subject to strict liability
Nuclear energy- no s/l; covered by statute
Fire- no strict liability
High energy activities- yes; strict liability
Fireworks- sometimes
Poisons- sometimes

Prima Facie Case for Strict Liability: 
Duty: not an issue b/c acting affirmatively (misfeasance not nonfeasance)
Strict liability: is D strictly liable for the injuries cased by this activity? 
Use the 2 Rylands tests and R1 and R3
Actual Cause: “but for” test
Proximate Cause: 
Wild animal rule: injury must be connected w/ wild characteristic of animal 
Zoo not SL when lion escapes and injures some1 bumping into them
Second R: SL for harms “the possibility of which make the activity abnormally dangerous in the first place”; mother mink hypo
No s/l when intentional intervening act (sometimes):
No sl when someone shoots truck carrying dynamite
Alaska co strictly liable when thieves steal equipment and set off dynamite
No sl when company’s dynamite stolen and set off 200 miles away
Damage

DEFENSES TO STRICT LIABILITY

Contributory Negligence: not a defense because fault is not an issue (guy bit by horse hypo)
AOR: defense if P knows of risk and voluntarily confronts it 
Comparative Responsibility: jury to compare D’s strict liability and P’s negligence
Secondary AOR: use comparative fault

STRICT LIABILITY FOR DEFECTIVE PRODUCTS

= liability of a 1).manufacturer 2) seller or 3) supplier for a defective product that causes injury

EVOLUTION OF THEORIES FOR STRICT PRODUCT LIABILITY

Privity: initially P had to be in privity w/ D in order to recover (Winterbottom)
Losee v. Clute: negligently manufactured boiler to Saratoga co exploded and damaged Clute. Held: Clute can’t recover b/c no privity
Exceptions to privity: 
Imminently dangerous products (i.e. poison)
McPherson (wheel collapses): no privity required if nature of thing shows danger

Liability based on Warranty
If breach of express warranty, can recover even if not in privity of K (Baxter: windshield)
Implied Warranty of Merchantability: good is fit for the purpose it is sold
Henningsen v. Bloomfield: husband buys car for wife, steering fails, car crashes into wall and they sue. P can recover even tho no privity b/c implied warranty ran to ultimate purchaser from the manufacturer

Greenman (husband’s tool): defective product strict liability in tort; K issues don’t matter
R2nd: Product is “defective” because unreasonably dangerous to the consumer
Consumer’s reasonable expectations define what a “defective” product is

Excluding Stand Alone Economic Harm: 
Can’t use strict liability when purely an economic loss (not “sudden and dangerous occurrence”)
Moorman: no recovery for crack in steel plate over 10 yr period
“Sudden and dangerous” Categories: 
personal injury to the user  tort law
economic loss from defective workmanship (product doesn’t work at all): K law
physical harm to P’s other property and product itself; tort law if sudden occurrence
physical harm only to purchased product (Moorman): K law
Sudden occurrence where only product is destroyed (plane goes down)
Split: some saw tort law b/c sudden; most: K law b/c only injured product

ESTABILISHING PRIMA FACIE CASE FOR PRODUCTS LIABILITY

Elements:
Duty: responsible for place product in stream of commerce
Defect: is the product defective?  (design/manufacture/info defect)
Consumer expectation Test, risk utility test, failure to warn 
Focuses on product itself rather than D’s conduct
Actual Cause: defect must be the actual cause of the injury (biggest issue in info defects)
Heeding presumption: jury can presume warning would have been heeded 
Proximate cause
Risk rule: does injury result from foreseeable risk of defect? 
Stahlecker: P buys car w/ defective tires; P gets stranded and is murdered. Held: Ford not liable b/c not foreseeable someone would get murdered b/c tires defective
Damage

Manufacturing Defect: D must prove defect existed when left manufacturer’s hands (Lee)
Difficult to show manufacturing defect when had product long time (Kerr pyrex dish)
Product manufacturing defect in food:
Natural/non-natural distinction (CA): if thing natural, not defective (Mexicali rose)
Consumer’s reasonable expectation: (Jackson: broke tooth on pecan in chocolate)
Issue: more dangerous product, more like consumer wont expect safety

Design Defects:
Consumer Expectation Test: more dangerous than an ordinary consumer would expect if used in an intended or reasonably foreseeable manner (Leichtamer; jeep bar crushes P)
Need specific expectation based on everyday experience (wheel in cabin of car NO)
Risk Utility Test: if benefits of the challenged design don’t outweigh the risk inherent in such design then it is defective (Knitz: woman’s hands crushed in die press)
Factors: likelihood design will cause injury, gravity of danger posed, mechanical and economic feasibility of improved design (look at product NOT D’s conduct)
CA Approach (Barker lumber lift): either consumer expectation OR after P proves design is prox cause of the accident, the burden shifts to D to prove benefits outweigh the risk
Campbell: woman only has to show not having something to hold on bus prox cause of her injury to get to jury
“Reasonable Alternative Design” Test (Honda case) (hardest for P to recover): P must prove
safer alternative
would have prevented/ reduced risk
technologically and economically feasible 
if technology doesn’t exist, must invent it to prove technologically feasible
if other company uses, technologically feasible but doesn’t prove economic
Special Case of Drugs: situations of “unavoidably unsafe” products
For drugs liability not on risk/utility basis but on failure to warn basis
Cannot sue for risks that would not be knowable at the time 

Information/ Warning Defects
2 different functions of warnings:
1). Inform of risk 2). Inform of alternatives to avoid risks (Liriano)
Content of Warnings:
Warning must be reasonably clear and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person (Carruth: defective smoke detector warning)
Warning can be inadequate in: 
Factual content, expression or communication or in form or mode of communication
Must be specific enough in warning to warn what will happen if used in wrong way
Who must warn? 
Most cases it must be the manufacturer
Learned intermediary rule: warning given to doctor directly; no obligation to warn patient 
Exceptions; mass vaccinations and birth control 

DEFENSES TO STRICT PRODUCTS LIABILITY

Contributory Negligence
Minority: contributory negligence is no defense (Bowling; dump truck case)
Modern (CA): treat as comparative fault (comp responsibility); compare neg w/ strict liability
Safeway: P injured when cart collapses; jury found Safeway 80% liable for neg and SL and NesKart 20% strictly liable 
Daly: can treat misfeasance as comp fault
Signif # of courts won’t hold P contrib neg if P’s neg is just failure to discover defect

Misuse of Product
Foreseeable misuse is not a defense; D must take this into consideration in designing product
P can prove product defective by demonstrating misused in foreseeable fashion and is defective b/c caused injury (Hughes)
Majority: P’s negligence can reduce recovery by comparative fault
Arg for foreseeable misuse that P’s negligence should be disregarded b/c if product had been designed taking misuse into account, no injury would have occurred Bexiga
Unforeseeable Misuse: the product is not defective; can’t guard against something unforeseeable

Assumption of Risk: misuse treated as secondary reasonable/unreasonable 

SCOPE OF STRICT LIABILITY

Who are appropriate Ds and who is liable for a defective product?
Anyone in chain of distribution: manufacturer, wholesaler, retailer
What if lease the product to someone? (no actual sale)
Could sue lessor since they could sue manufacturer for indemnity
Seller of used goods: 
If refurbished they can be sued but otherwise no
Lessor of real property is not going to be liable (unless new house on property)

Hybrid Transactions:
Service is not subject to strict liability
Hybrid transaction= part sale/ part service transaction (Newmark: hair salon)
Test: essence of the transaction; more like product or service? 
Newmark: hairstylist is more like a product
Dentist is more like service b/c profession opinion/necessity 
Blood is NOT treated as a product
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