I) INTENTIONAL TORTS
A) Burden of proof – plaintiff (prima facie case – preponderance of evidence)

B) Intent 
1) Definition (purpose/knowledge) - the act must be done for the purpose of causing the tort or with knowledge that the tort is substantially certain to occur.

- Knowledge is that specific individuals are substantially certain to be harmed

2) Mistake - When the D intends an action on a person, and gets the person that they intended to strike, but they were mistaken as to who it was (Barnum vs. Bailey).  In this instance the law is clear that the effect of the mistake will lie on the D.

3) Transferred Intent - If an act is intended to harm a third party, but causes harm to another, then the actor is liable to the actual victim.

a) Between torts – Intent to commit one tort can be transferred to satisfy intent element for another tort (if related).

b) Between persons – Intent to harm A but accidentally harm B.

c) Between torts and persons

d) Rationale – D possesses intent but mechanically goes awry.  We allow this fictional doctrine that allows plaintiff recovery.

e) Exceptions – can’t transfer intent for IIED and conversion

4) Insanity

a) Rule: Insanity is not a defense against intentional torts.  All that matters is that the D possesses the requisite intent for the action (purpose or knowledge).  We don’t care why they do it.

b) Rationales for rule:

i) Out of the two innocents, it’s better to punish the one that occasioned the harm.

ii) Relatives have more incentive to put insane people away
iii) So tort-feasors don’t simulate insanity to avoid liability
iv) An insane person has abundant wealth depriving another of his rights w/out compensation
5) Types of Intent

a) Dual Intent (majority) – must have 1) purpose to cause contact and 2) the purpose must include harmful or offensive contact (White)

b)1) Intent to cause contact 2) that turns out harmful/offensive – more people held liable under this view.

c) 1) Intent to cause contact 2) that reasonable person would understand would be harmful – adds objective inquiry.  The first part is subjective, the second part is objective.
C) Battery

1) Elements: 


a) Intent to cause harmful or offensive contact (dual intent)



i) Minority: intent to cause contact that turns out to be harmful/offensive


b) Harmful or offensive contact occurs



i) Offensive to a reasonable sense of personal dignity 
ii) Defendant’s knowledge is a factor (Cohen; WLW)



iii) Contact can involve particles, but light and sound don’t count



iv) Defendant doesn’t have to physically touch plaintiff

v) If something is sufficiently connected to the plaintiff, there is still a battery



vi) You don’t have to be conscious when battery occurs

vii) With already given circumstances, can’t tackle situation retroactively (crowded elevator)
2) Interest protected - individual’s autonomy to be protected from unwanted bodily contact.
D) Assault

1) Elements: 


a) One intends to cause apprehension of imminent harmful or offensive contact 

b) The apprehension of imminent harmful or offensive contact occurs.  

- Needs to be reasonable apprehension and an overt act.

2) Interest protected: Mental or emotional autonomy or tranquility
3) Basic rules


a) Mere words are not enough.  Need overt act.


b) Threat of future harm is not enough.  Must be imminent.


c) Conditional threat insufficient b/c D lacks intent

d) Apparent ability - If you have the apparent ability to carry out the threat, you can still be liable for assault

e) Don’t need actual fear (apprehension is enough)
f) Facts are necessary to show apprehension
E) False Imprisonment

1) Elements:

a) Intent (purpose or knowledge)

b) Actual confinement - you have to be confined to an area.  
i) Not being allowed access to an area is not actual confinement
ii) Threat or claim of lawful authority - may be sufficient to indicate confinement 

iii) If there’s a reasonable means of escape, you’re not confined 
iv) Duress of goods – can confine someone by holding a good of theirs, and if they have to stay to get the good back, that’s enough for confinement

v) At some point, geography is so large it melts away

vi) Failure to release - if you’re not responsible for the confinement to begin with, you’re not liable b/c you’re not obligated.  However, if the defendant promises to release, then the defendant undertakes the obligation.

c) Knowledge of confinement

- Exception – If there is no knowledge of confinement but there is actual harm that occurs from the confinement, recovery is available and liability present (baby in the bank vault)

- Knowledge only required at the time of confinement (drunk kids case)
d) Against plaintiff’s will


i) If there’s consent, there’s no false imprisonment

ii) If you stay to clear your name, you’re not confined

iii) Even if confinement is voluntary, you have the right to end the confinement any time you want
- Exception: circumstances whereby letting you go would cause detriment to the individual who is confining you (i.e. landing a plane)

2) Interest protected – liberty 
F) Torts Against Property

1) Trespass to Land


a) Elements: 

i) Intent (purpose or knowledge) 

- Intent needed: mere intent to enter (not to trespass)

ii) Entry


- Actual entry


- Failure to vacate (i.e. lease expiration)


b) Interest protected: right to exclusive possession of property.

c) Leaving a chattel on property can be a trespass (forgotten cement post, throwing a stone).  Original entry may have been lawful, but failure to remove is a trespass.

2) Conversion of chattels (trover)


a) Elements: 

i) Intent to exercise substantial dominion (indicates a high degree of interference)


- No requirement that D is conscious of wrongdoing

ii) Exercise of substantial dominion

- Not mere intermeddling.  


b) Remedy: forced sale (value of chattel) or replevin

c) Difference with trespass to chattels: matter of degree of interference.  

d) Dominion by controlling access: You can be dispossessed of the chattel when somebody dispossesses you of the item that controls the chattel (e.g. car keys).  
- If you control the item that accesses another chattel, you’re controlling both of them, so you’d be liable for trespass to chattels or conversion for both
e) Third Party Conversion (Good faith and bona fide purchasers) – good faith is irrelevant.  The buyer has no right to the chattel and meets the elements for conversion because the property belongs to someone else (B steals from A and sells to C).

- Exception: Instead of stealing the chattel, it is taken fraudulently.  When the chattel is sold, the bona fide purchaser in good faith is not liable for conversion under this circumstance only.  The reason is that even though the chattel was taken by fraud, there is still a transfer of title.


f) You bring both claims: trespass to chattels and conversion


g) If two people convert, you can’t recover full damages from both

3) Trespass to chattels


a) Elements:



i) Intent to dispossess or intermeddle with chattel



ii) Actual damage

- Dispossession for some period of time can be actual damage

b) Remedy: damage to chattel.  There must be actual damage to the chattel.


c) Time possessed must take some toll on the person deprived.

G) Intentional Infliction of Emotional Distress (IIED)

1) Elements:


a) Intent (purpose or knowledge) or recklessness


b) Extreme and Outrageous conduct



i) Must cause emotional distress



ii) Relationship between parties




- Power imbalance (employer/employee)



iii) Vulnerability – D knows and exploits P’s sensitivity

iv) Repetition – a certain conduct by itself may not be extreme and outrageous, but repetition of the conduct may be extreme and outrageous
v) Courts will consider the totality of the circumstances, not each isolated incident 
vi) Insults are not enough (unless repetition is involved)

- Exception: traditional common carrier/innkeeper rule - individuals or companies that serve the public (trains, airlines, hotels) are held to a higher standard, so insults are enough

c) Severe emotional distress



i) More required than for parasitic damages (limits widespread liability)

ii) Plaintiff must be distressed at time the tort occurred.  If not distressed later, less damages (evidence of ED from plaintiff testimony – corroboration, doctor visits, etc)

2) Interest protected – mental tranquility

3) Third party IIED


a) Elements:

i) Presence - the plaintiff must be literally present at the time the defendant’s actions occur, causing the emotional distress

- Presence requirement relaxed for child molestation cases
ii) D’s knowledge of P’s presence - the defendant has to have knowledge of the plaintiff’s presence (confirms D’s intent)
- Parasitic damages allowed only for the person harmed, not the third party


iii) Must result in bodily harm, unless a member of immediate family


H) Other Liability for Intentional Torts
1) Doctrine of extended consequences - You are liable for all consequences that unfold from an intentional tort even if they are not foreseeable.

2) Child Liability 

a) Rule: A child can be liable for an intentional tort, but at some point the child is going to be so young that they cannot have the requisite intent.

b) Age only matters when it factors into intent

3) Parental Liablity

a) Rule: Parents are not automatically liable for their children’s torts.


b) Two ways for parental liability

i) Based on fault - if the parents themselves are at fault for failing to control their child (a negligence cause of action)
ii) Based on statute – certain legislatures pass statutes on instances where parents are held liable

4) Vicarious liability – employers are sometimes liable for employees’ intentional torts

5) Aiding and abetting liability (Leichtman)

I) Damages for Intentional Torts

1) Nominal damages - If there is a completed intentional tort, as long as the elements are present, the plaintiff is entitled to nominal damages (at least $1).

2) Compensatory damages – if battery creates a harm, the plaintiff is entitled to recover for all expenses caused by the harm.

a) Parasitic damages - once you have physical pain or elements of a tort present, if there’s any emotional distress that follows, it’s parasitic damage b/c it flows from the tort.
b) Can’t recover both compensatory and nominal

3) Punitive damages – if so egregious, the defendant is punished for his action.


a) No punitive damages for negligence

II) DEFENSES TO INTENTIONAL TORTS
A) Burden – on defendant to show facts necessary for privilege.
B) Self-Defense

1) Rule: One is privileged to use reasonable force to protect your own autonomy (defend against battery or false imprisonment)

a) Reasonable force: construct a comparison to what a reasonable person would’ve done.
b) Force must be no more than is necessary to prevent harm (proportional to threat)
2) Depends on apparent necessity of self-defense, not on reality.

3) Deadly force: reasonable if there’s a threat of death or serious bodily injury

4) Retaliation: Retaliation is not self-defense because there is no imminent threat.
5) Retreat: some jurisdictions require retreat, but if it’s in your own home, there’s no duty to retreat.
6) Mistake: As long as your conclusion is reasonable (imminent threat), you can use self-defense even though it’s the wrong person.
C) Defense of Others (Third Party)

1) Rule: One may defend others on the same basis that he may defend himself – must be reasonable, in proportion and not for retaliation

2) Mistake of 3rd party defense: if you defend the tortfeasor instead of the self-defender, some courts say you’re liable

D) Defense of Personal Property (Chattels)

1) Recapture of chattels – you have a right to recapture your property 
a) Using reasonable force  
b) You must be in “hot pursuit.”  If you don’t go after them immediately, you lose the right and you have to go after them for conversion.  
c) If they don’t have the chattel, you can’t use the privilege.

2) Merchant’s privilege 

a) A reasonable belief that someone has taken the chattel

b) May detain them for a reasonable investigation.

- If they don’t have the chattel, you still have the privilege



- It has to be abundantly clear that the person isn’t going to pay

E) Defense of Real Property

1) Can use reasonable force to eject a trespasser


a) Warning or request to depart if feasible

b) Trespasser has no right to resist.  If you use minimal force and they respond with force (escalating), you can use more force b/c of self-defense
2) Cannot use deadly force to defend real property (human life > property)


- Exception: threat of death or SBI

3) You can threaten deadly force in defense of your property or yourself; you just can't actually use it.  So can they transfer an intent which would otherwise be privileged and then use it to complete the battery (Brown).

4) No retreat required.

F) Discipline

1) Parents – force and confinement within limits

2) School teachers and bus drivers have the privilege, but not to the extent of parents
G) Consent (affirmative defense)
1) Entering into consent

a) Expressly – oral or written - If plaintiff expressly consents to an intentional interference with his person or property, defendant will not be liable
b) Implied through actions - existence of consent may be implied from plaintiff’s conduct, from custom or from the circumstances

c) Implied in law – consent may be implied as a matter of law (emergencies) 

2) Scope of consent

a) Geographic - for doctors, the consent will be read to cover the further surgery if doctor finds another condition geographically-related 

b) Temporal – Consent to something for a period of time.  Once the time expires, the consent expires with it.
c) Conditional – one has the right to place conditions on the circumstances in which you consent.
d) Unexpected consequences - if there’s consent to touching, and touching has unexpected consequence, then the consent will cover the unexpected consequence.

3) Effectiveness of consent - reason the consent won’t be valid, even though you appear to have consent
a) Incapacity – person can’t understand or weigh risks


i) Children lack capacity (varies w/age)


ii) Ability to weigh consequences assumed in adults

iii) Coercion – inability to weigh the costs/benefits because the person has power over your person 
b) Statute disallows – i.e. child labor laws

c) Fraud, misrepresentation, coercion – error in information upon which the consent is based
i) If the plaintiff had not given the consent but for the fact that he is mistaken about some aspect of the situation, as a general rule such a mistake will not make the consent ineffective

ii) However, if the defendant knew of the plaintiff’s mistake or induced that mistake (affirmative misrepresentation), then the mistake would render the consent ineffective

i) Rule: If it’s a material fact (i.e. AIDS), and that fact isn’t exposed to the plaintiff, the plaintiff does not have the ability to give a complete consent.

4) Treatment of Medical Consent - doctor has to give risks and alternative treatments to patient.  This is a lack of info (if it’s material) and it’s a form of misrepresentation (omission of material fact).
5) Consent to crime 

a) Majority rule – cannot consent to crime

i) Example: Illegal fight that both consent to and one injured – this rule allows P to recover even after violating law

6) Revocation – consent can be withdrawn at any time

H) Privileges Not Based on Plaintiff’s Conduct

1) Public Necessity - complete privilege (majority) – The privilege of public necessity exists wherever interference with the land or chattels of another is necessary, or reasonably appears necessary, to prevent a disaster to a substantial number of people.

a) Complete - Individual/homeowner is responsible for damage costs (majority) 
b) Incomplete - municipality should compensate the innocent party for resulting damages (minority)
2) Private Necessity – incomplete privilege (for private persons)

a) Any person is privileged to prevent injury to himself or his property by injuring another’s private property

b) When the privilege of private necessity exists, it will be a complete defense to a tort claim where the plaintiff has suffered no actual harm.  However, if the defendant causes actual damage to the plaintiff, he must pay for it.
c) Rationale – unjust enrichment at the expense of somebody else.

d) One has the right to enter to retrieve property.

III) NEGLIGENCE

Elements – Prima Facie Case

1) Duty - In order to be liable, there must be a legal obligation the defendant owed the plaintiff.  Assume duty exists.

2) Breach of Duty – Failure to exercise the amount of care an RPP would

3) Actual Cause - Breach of duty must be the actual cause of injury
4) Proximate (legal) Cause - There was a duty, there was a breach, there was actual cause, but D not liable because not foreseeable P or risk

5) Damage - there must be actual damage or the P has no cause of action for negligence

A) Duty 
1) Usual duty is to act as an RPP


a) Duty is analyzed as either



i) standard for particular cases



ii) general principle


b) Duty sets out legal issues, not factual (decided by judge)

2) Limited Duty – Common Carriers/Guest Statutes

a) Common Carriers

i) Common carriers (railroads, airplanes, bus carriers) are held to a higher duty of care (Doser).

ii) This is becoming less common


b) Guest Statutes 

i) Alabama code: Limited driver’s duty toward passenger.  Under the statute, if you were a nonpaying passenger in a car, then you could not hold the driver liable if the driver acted negligently.  Driver was only held liable if he acted willfully or wantonly.

ii) Brown v. Merlo: CA held the guest statute unconstitutional b/c it violated equal protection.  This spurred many states to do the same.

3) Limited Duty – Landowners and Occupiers (Common Law)

a) Landowner/occupier’s duty depends on the status of P as entrant on 


property: trespasser, invitee, or licensee (Gladon).


b) Trespasser

i) A trespasser is someone who is not invited or permitted onto property.

(a) Not like tort trespass.  Don’t need intent.
ii) Landowner has a duty to avoid reckless/willful/wanton conduct

iii) When landowner becomes aware or should be aware of trespasser, landowner owes a full duty of care

iv) No duty to search for trespassers

v) Footpath/deviation from road exception: if there is a footpath on your property, you owe a full duty of care.  

c) Licensee 

i) A licensee is someone who is permitted onto property but doesn’t fall within business purposes or public invitation.

ii) Social guests are licensees at common law
iii) Landonwer has duty to act reasonably for known risks 


d) Invitee

i) An invitee is someone invited onto property for business purposes or public purposes
ii) Landowner owes full duty of reasonable care 

iii) If for business purpose, landowner must be aware of it

iv) Public invitation – areas that are open to the public


d) Child Trespassers

i) Attractive nuisance doctrine: A possessor of land is subject to liability (owes full duty) for physical harm to children trespassing thereon caused by an artificial condition upon land if (Bennett):

(a) Children likely to trespass (foreseeable)
(b) Possessor knows or has reason to know about unreasonable risk of death or SBI to children

(c) Children b/c of youth don’t discover condition or realize risk
- no longer premised on attraction

(d) Utility of the object/condition is outweighed by risk
(e) Possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect children
- Note: 1-3 are the crucial factors



ii) This rule does not apply to natural conditions

e) Open and Obvious Danger: where the danger is open and obvious to the plaintiff, the defendant can expect that the plaintiff will take care of himself and therefore won’t owe any duty with respect to that risk (O’Sullivan).

i) Exception: when it’s foreseeable that individuals coming onto the property will become distracted in some way, there is a duty of care.  A warning about it may not be enough (The Mirror in K-Mart).


f) Duty to Persons Off the Land



i) Something on property hurts somebody off property
ii) No duty if it occurs by natural cause (i.e. tree falls by itself).  But if caused by landowner’s activity, there is a duty.

iii) Rural: no duty

iv) Urban: duty even if natural cause


g) Firefighters Rule

i) No duty to fireman or policeman who was injured in the course of their professional obligations.

ii) Rationale: Assumption of risk, licensee, too great a burden, D paid taxes

iii) Exception: there is a duty if there are undue risks beyond those normally encountered (i.e. toxic chemicals).


h) Abolition of categories (some jurisdictions)
i) Landowner/occupier owes general duty of care to everyone, regardless of status (Rowland)



ii) Rowland factors (and Selmi’s problem with them)




(a) Closeness of connection between P’s injury and D’s conduct





- seems like proximate cause




(b) Moral blame of D’s conduct





- seems like intentional torts




(c) Policy of preventing future harm



(d) Prevalence and availability of insurance

iii) Categories are still relevant for determining breach (Scurti)

iv) Recreational use statutes: limits Landowner’s duties when people come onto property for recreational purposes. 

i) Lessors

i) The landlord has no duty and is not liable for injuries to his tenants and their visitors resulting from defects in the premises (Pagelsdorf).

ii) The five exceptions:


(a) Lessor contracts to repair defects


(b) Common areas


(c) Negligent repairs


(d) Lessor’s knows of defect and fails to disclose

- Once lessee knows about it, lessor no longer has the duty




(e) Premises leased for public use
4) Limited Duty – Nonfeasance


a) The No Duty to Act Rule

i) General rule: One person owes another no duty to take active or affirmative steps for the other's protection (Baby and the R/R track/Yania).  
ii) Determine whether it is:

(a) Misfeasance – acting but doing it negligently (duty)
(b) or Nonfeasance – the failure to act (no duty)
iii) Misfeasance – an affirmative act gives rise to a duty (Baby and R/R Track II)

iv) Distinction depends on the scope of the activity (Newton)


b) Exceptions to Nonfeasance



i) Duty arises when D causes harm 




(a) Driving reasonably and hitting someone



ii) Duty arises when D creates risk of harm (Deer in Headlights)



iii) Assumed duty – rendering aid

(a) One who voluntarily undertakes to render services to another is liable for bodily harm caused by his failure to perform such services with due care or with such competence and skill as he possesses (Wakulich)

(b) Must take sufficient action directed at person to give rise to a duty (The Burning Car).

(c) Duty can be discontinued as long as you leave in no worse position (Krieg).



iv) Duty out of Special Relationships

(a) If a special relationship exists between P and D, then the basic nonfeasance rule doesn’t apply and D owes P a duty of reasonable care (Farwell).
- Determinate relationships: a pre-existing, recognized relationship between the parties.

(1) Carrier-passenger

(2) Innkeeper-guest

(3) Landowner-lawful entrant

(4) Employer-employee
(5) School-student

(6) Landlord-tenant

(7) Custodian-person in custody

- Indeterminate relationships: Something in the relationship that makes it fair to impose a duty, such as a common undertaking.

5) Limited Duty: Contract and Duty

a) Unenforceable promises

i) Old Rule: A promise is not enough to create tort liability.  This applies to cases of economic damage (Thorne)
b) Enforceable promises

i) Concern: tort liability will hinder contract rights

ii) Points of analysis:



(a) Are P and D parties in the K?



(b) What are the terms of the K?

iii) If P and D are parties in a K and there is a K term intended to protect physical safety, then D assumes a duty and his negligent act is the failure to perform the K term (Mobil).
iv) If P and D are parties in a K and the negligent act does not result from a breach of K, D will be liable for a physical injury because the entry in the K gave rise to a tort duty (Grimes).

v) There is no tort duty for economic damages (Southwestern Bell)


c) Parties not in privity

i) Old rule: A third party cannot sue based on a K giving rise to a duty (Winterbottom).
ii) Courts want to avoid widespread liability if parties are not in privity and unclear if it was misfeasance or nonfeasance (Moch/Strauss).

iii) Modern rule (Palka factors) – Defendant owes a duty to a party it’s not in privity with based on:

(a) Reasonably interconnected and anticipated relationships


(b) Particularity of assumed responsibility


(c) Displacement and substitution of a safety function


(d) Set of reasonable expectations of all the parties.


d) Tort and K Summary



i) 3 key variables




(a) Misfeasance or nonfeasance




(b) Privity or non-privity




(c) Physical or economic harm



ii) Parties in privity




(a) If misfeasance, there’s a duty




(b) If nonfeasance – duty if foreseeable harm to P (Mobil)





(1) Look at terms in K and if it’s physical safety

(2) Finite group of plaintiffs





(3) May be a risk outside the K (Grimes)


iii) Parties not in privity




(a) Physical harm and misfeasance – liability likely





(1) Still concern over widespread liability (Moch)




(b) If physical harm and nonfeasance – difficult area





(1) D’s intent in K to protect third parties





(2) Scope of liability





(3) Palka factors




(c) Economic factors – Thorne still good law


e) Action as a Promise

i) There is a duty when there is a promise to protect a specific person plus reliance on that promise (Florence).

ii) Need direct contact and reliance by injured party (Kircher).

6) The Duty to Protect From Third Persons


a) General rule: D owes no duty to protect from 3rd person’s conduct


i) Three issues to consider:




(a) D’s relationship to P




(b) D’s relationship to other party




(c) Previous covered relationships



ii) If no relationship, then nonfeasance rule applies


b) Defendant’s relationship with the Plaintiff
i) Four basic approaches to determine whether landowner owes a duty to protect invitees from third person crime (Posecai):

(a) Specific harm – D is specifically aware of imminent specific harm.

(b) Prior similar incidents – foreseeability based on similar incidents

(c) Totality of circumstances – take other factors into account (i.e. environment)

(d) Balancing test – balance foreseeability of harm against burden of preventing harm (Carroll Towing except by a judge).

ii) No duty to protect social guests (licensees) from third persons unless there is a special relationship (Parish).

iii) Employer’s duty to its employees: Duty owed to protect from 3rd parties if employee comes into position of imminent danger and this is known to master.

iv) Schools and Relationships

(a) A special relationship exists between students and teachers/principals/superintendents because school assumes role of parent (Marquay/Mirand).

(b) Student must be in school’s physical custody at the time (Young/Nuzzling teacher).

(c) If school is open for some activities, then a duty is owed to all present, even if not involved (Fazzolari).
(d) Colleges: no duty to protect students from vices b/c they’re adults.  But students are treated as invitees (business visitors).

v) Landlords and Special relationships: Landlord owes a duty to protect tenants from third persons in common areas but the extent of the duty will depend upon the risks that are apparent in the surrounding area (Kline).


c) Defendant’s Relationship with a Dangerous Person

i) Defendant owes a duty to all those who are directly and foreseeably exposed to a risk of bodily harm if D is in a special relationship w/ dangerous person and defendant has (Rosales):

(a) Knowledge of the danger or dangerous tendency

(b) the ability to control the danger

ii) Landlord/tenant: potential actual cause problem (30 day notice)
iii) Parents: the duty is narrowed in order to avoid interference w/parenting:


(a) Knowledge of specific, dangerous habit


(b) Ability to control

iv) Custodian: owes a duty (Dudley v. Offender Aid)

v) Doctor/patient: 
(a) owes an RPP duty to warn if professional standard determines dangerous person poses serious threat (Tarasoff).
(b) The threat must be to a specific person (Thompson).

(c) As the group of people threatened gets more narrow, the class of people is small enough and identifiable enough that it’s more like Tarasoff and less like Thompson.

(d) Duty to warn patient extends to those within the foreseeable orbit of risk of harm (DiMarco). 



vi) Negligent entrustment

(a) A person in control of a chattel owes a duty not to entrust that chattel to a person whom the entruster knows or should know is apt to use it in a dangerous way (The Empty Keg/Vince).

(b) Car dealers selling to bad drivers and have knowledge they’re bad drivers (outer edge).
(c) Supplying alcohol:


(1) Potential liability for bar owners

(2) Social provider less likely b/c difficult to police unless giving liquor to a minor

7) Negligent Infliction of Emotional Distress


a) Emotional Distress from Physical Risks


i) To Plaintiffs Put at Risk

(a) Impact rule – in order for P to recover for NIED, D’s negligent act must have some physical impact on P (Mitchell)

(b) Physical manifestation rule – where there is no impact, P can recover only if she produces evidence of physical injury or manifestation of the distress.
(c) Pure Emotional Distress – P only needs to show emotional distress and that it was real.



ii) Where Third Parties are at Risk

(a) Zone of Danger Test (Grube): P will recover for his emotional distress if:


(1) within the zone of danger of the accident and 

(2) suffers apprehension of physical harm to himself




(b) Dillon test:





(1) Plaintiff was located near the scene of the accident

(2) Plaintiff’s shock directly results from witnessing the accident rather than hearing about it from others
(3) Plaintiff and victim were closely related




(c) Thing test:





(1) Close relationship between P and victim

(2) Present at the scene of the injury producing event at the time it occurs and is then aware that it is causing injury to the victim.

(3) Suffers severe emotional distress as a result

(d) Direct Victims Rule: the bystander rule doesn’t apply if 

(1) P and D are in a pre-existing relationship, or
(2) clear that D’s negligence will directly injure P

(e) Loss of consortium - cause of action that a spouse has when their spouse is injured.  

(1) For comfort, companionship, sexual relationship, etc.

(2) Parents/Children generally cannot recover

b) Emotional Distress Independent of Physical Risks (possible expansion)


i) Death Messages/Misinformation (Heiner)


ii) Mishandling of Corpses (Washington v. Rhines)



iii) Sex tape (Boyles v. Kerr)



c) General Duty Rule (Sacco): A cause of action for NIED will arise where serious or severe emotional distress to the P was the reasonably foreseeable consequence of the D’s negligent act or omission.  Throw out NIED as separate tort and treat as normal negligence.  A minority rule.
B) Breach of Duty 
1) Identify the defendant and identify the specific negligent act
2) The RPP standard – objective test
a) Rule: Jury normally determines whether the defendant acted as a reasonable and prudent person under the circumstances (Stewart)
b) The standard of care remains the same under all circumstances. 
i) Emergency doctrine –not necessary b/c the emergency is simply one kind of circumstance under which the RPP acts (Wilson)



(a) Emergency can’t be due to your own conduct
c) The amount of care can change with the circumstances.  The greater the risk/danger, the greater the amount of care that needs to be exercised.
i) Risk is component of:

(a) probability or likelihood that harm will occur  

(b) what that harm is.


ii) The risk must be foreseeable



iii) If there is no risk, then there is no negligence

d) A breach occurs when there is a failure to exercise the amount of care that a reasonably prudent person would in the same circumstances

e) Circumstances - When constructing the RPP standard, we must decide which circumstances to transfer from the facts of the situation to the reasonably prudent person standard
i) Internal – characteristics of the actor 


Will transfer:

(a) Memory - If the person has specific knowledge, the RPP has the knowledge

(b) Minimum – RPP will have a minimum amount of common sense and facts, regardless of whether defendant has it (Hill)
(c) Physical impairment – given to the RPP (i.e. blindness).  However, amount of care changes b/c of greater risk (Shepherd)
vi) Sudden physical incapacity - if not foreseeable, then not unreasonable (Gobbo)
Won’t transfer

(c) Intoxication - An intoxicated person owes the same care a sober person would and we evaluate conduct as though you weren’t drunk.

(d) Mental Illness – do not apply mental illness to RPP.  Same rationale as intentional torts.

Age (children) 

(a) General rule: A child sued for negligence is held to the standard of care of a reasonably careful child of the same age, intelligence, and experience

(b) Rationale: Unfair to assume child understands risks like an adult.  Children grow up with different experiences
(c) Exception: when the activity a child engages in is inherently dangerous, the child should be held to an adult standard of care. (Robinson)


ii) External - setting in which the defendant acts will transfer

3) Negligence as a Matter of Law – when the jury doesn’t decide RPP test

a) Judge-made law (Marshall/Chaffin)
i) Judge decides as a matter of law what RPP must do, so jury doesn’t have to decide (i.e. stopping within range of lights, glaucoma test, etc.)


b) Negligence Per Se (violation of statute)


i) Legislature declares by statute how RPP should act (Rains)
- Not commanded to use it
- Invalid statutes can still be used

ii) Majority: Negligence per se means the violation of the statute is negligence/liability 
iii) Minority: Violation of statute is merely evidence of negligence

iv) When to use statute: (Wright)
a) Class of persons – whether the plaintiff belongs to the class of persons the statute was designed to protect

b) Class of risks - Whether the plaintiff’s injury is of they type that the statute was designed to prevent



v) Children - most courts don’t apply negligence per se to children

vi) Licensing statutes – violation of licensing statute does not itself prove negligence per se.  Can be used as evidence, though.

viii) 5 categories of legally-acceptable excuses (Impson)



(a) Violation is reasonable b/c of actor’s incapacity

(b) He neither knows nor should know of the occasion for compliance




(c) He is unable after reasonable diligence or care to comply

(d) He is confronted by an emergency not due to his own misconduct

(e) Compliance would involve a greater risk of harm to the actor or to others



- Burden is on defendant to prove excuses

4) Breach: Determining Reasonableness


a) Probability of harm (risk) (Indiana)
i) The risk is the probability of harm.  
ii) Determine probability of harm 

iii) Determine severity of the harm itself

iv) Greater care when probability is higher or the injury more severe
v) Really high probability means an intentional tort (knowledge)


b) Alternatives

i) Alternative action that could have prevented harm (Bernier)
ii) Cost of alternative action (Lee – training)

c) Utility

i) What the defendant loses if he chooses the alternative (Fintzi; Giant Foods)
ii) Chasing shoplifters is okay (Giant Foods)
d) Balance factors - probability of harm, alternatives, and utility - to determine reasonableness, and thus, breach.
e) Carroll Towing Formula



i) B < P x L = liability



ii) B = burden on defendant



iii) PxL is probability of expected loss



iv) If B is greater than PxL, you’re not negligent

4) Joint Tortfeasors 

a) Common Law Rule
i) Joint and several liability; contribution is 50/50

ii) If P is negligent, P gets nothing

iii) Can’t recover full amount from both defendants

iv) P gets full amount, regardless from whom


b) Comparative Fault

i) Joint and several liability – contribution is according to percentage

ii) Several liability – no issues of contribution


- Liability is proportionate to your fault.

iii) If P is negligent, his percentage factors in
c) Contribution - the amount that one defendant must pay another
5) Proof of Negligence


a) Proving conduct - plaintiff must prove 5 elements of negligence

i) In order to apply RPP test, you need enough circumstances to evaluate the conduct (Santiago)

ii) Negligence must be proved by putting witnesses on the stand – Gift
iii) Hanging box + dark and stormy night = negligence
iv) Speed at point of impact + skid marks = inference of excessive speeding/negligence – Forsyth 


b) Expert testimony

i) Rule: Expert testimony is required when the risk is not within the realm of common knowledge and everyday experience - Shannon

ii) Moldy wall behind towel bar is common knowledge and can be inferred by jury w/out expert testimony – Hammons


c) Trial procedure



i) Burden on prima facie case

- Burden is on plaintiff to prove facts from which the jury could reasonably infer all five elements of the tort by a preponderance of the evidence



ii) Decider of facts – the jury



iii) Equipoise – if the jury is 50/50, the plaintiff loses



iv) Procedural devices for raising issues of proof:

- Nonsuit: if jury believes evidence but there isn’t sufficient proof of all relevant elements of the tort

- Directed verdict - a motion to have case dismissed at end of P’s case or when all evidence has been introduced



v) Types of proof



- Direct evidence – D admits (I was speeding)

- Circumstantial evidence - i.e. using point of impact speed and skid marks to determine D was speeding.


d) Inferences and Credibility

i) Slip and Fall cases – 3 methods of proving negligence

(a) D created dangerous condition

(b) D did not directly create but discovered or should have discovered condition created by others and taken precautions to prevent injury.  P must show it has been there long enough to put D on constructive notice.  


- Failure to clean up big puddle – Thoma
- P must prove that substance has been there for a long time for constructive notice – difficult evidence to obtain – circumstantial. (like brown, dirty banana peel)

(c) D’s method of business operations make it too likely that others will create dangerous condition.


- A busy place is expected to be inspected more often


- Pizza wax paper


- Beans at grocery store 


e) Manuals

i) Generally, safety manuals are admissible as evidence b/c it’s some evidence of what reasonable care is under the circumstances.  But it can’t be held as THE standard of care – Wal-Mart.


- Can’t penalize someone for being extra-careful


f) Custom

i) Proof of general custom is admissible b/c it tends to establish a standard of ordinary care, but it’s not determinative.
ii) We don't follow it conclusively b/c sometimes the custom of an entire industry is unreasonable (jaywalking; TJ Hooper) 


g) Res Ipsa Loquitor

i) Definition: a doctrine of circumstantial evidence that will be sufficient to get P’s case to the jury in the absence of proof of what the defendant did

ii) 3 part formula (Valley/Eaton):
(a) An event of a kind that does not normally occur in the absence of someone’s negligence.

(b) Defendant must have exclusive control over the instrumentality of the action.

(c) The accident must not have been due to any voluntary action on the part of the plaintiff.

- This can be relaxed (Giles) if D has sufficient control (construe second element broadly)


iii) Evidentiary Effect (if P proves res ipsa)

(a) Inference effect (majority): Most jx will allow jury to infer breach, but not require them to do so.

(b) Minority #1: Burden is on the defendant to produce some evidence or is liable negligence

(c) Minority #2: D must prove by preponderance of evidence that it was not negligence.

iv) If there is complete evidence/explanation, res ipsa is N/A (Warren).  Plaintiff must have no knowledge of D’s specific act.


v) Multiple defendants 




(a) Traditional rule is no Res Ipsa

(b) Minority: between two defendants, we’re willing to say that both had exclusive control unless they prove otherwise (Collins)

6) The Professional Standard of Care

a) Rule: The professional standard of care is what would be customarily done by the profession in these circumstances (Walski)
i) Custom is determinative, while it is only evidence in RPP cases

ii) Medical standards reflect customs and procedures used under very peculiar circumstances


b) Expert testimony

i) Don’t need it for “common knowledge” malpractice (i.e. amputating the wrong leg)

ii) There isn’t always one set custom/standard (i.e. ways to do a procedure).  

iii) Doesn’t have to be a doctor (qualification is the knowledge)

iv) RPP-like jury instruction – expert testifies about the risk in the circumstances and the alternatives (what is customary)


c) Locality Rule

i) Strict locality rule – must get testimony from a doctor in the community to show the customary practice in the locality where the injury took place.
ii) Modified locality - same or similar locality.  You could find another area where medical community operates the same way

iii) Further Modified Rule – locality is only a factor in determining what the standard is.

- Selmi says these rules are insignificant b/c of the internet (widely available information)


d) Specialists 



i) Locality rule does not apply

e) Good Samaritan Statutes

i) The object of the statute is to encourage medical professionals to give emergency care w/o fear that if something goes wrong they will be subject to a lawsuit.  Generally, they immunize from liability any professional who offers help in good faith.  All of the statutes have two factors:


(a) Who is covered by the statute, and


(b) What conduct is immunized from liability (i.e. negligence)


f) Sufficiency of Proof (Smith v. Knowles)
i) In a medical malpractice claim, P must use expert testimony to prove: 

(a) The standard of care and 

(b) That the doctors didn’t follow the standard of care

(c) Causation – over 50% chance that negligence caused the injury


g) Res Ipsa Loquitor

i) Plaintiff must have an expert testify that this accident does not normally occur unless there’s been negligence

(a) An injury to an unrelated part of the body (Lourdes hospital; the bile tube)


ii) Common knowledge exception (sponges; wrong limb)
iii) Ybarra – modifies rule to hold multiple D’s liable b/c unconscious plaintiff couldn’t know who did it (exclusivity of instrumentality)

h) Informed Consent

i) The Battery theory - A doctor who performs an operation w/o his patient's consent commits a battery.

(a) Consent is invalid if doctor, knowingly or unknowingly, fails to inform the patient about the risks.

(b) Personal autonomy

ii) The Negligence theory 

(a) The patient standard - A doctor must inform a patient of all material risks, of alternatives to that procedure, and the risks associated with those alternatives.

- Risks


- Benefits


- Alternatives

(b) The professional standard (some jx)

(c) Expert testimony establishes well-known risks (what dr. should know) NOT what doctors customarily tell patients
iii) Causation - The court adopts a test for determining if failure to disclose was “but for” cause of her moving forward with procedure


(a) Subjective – would this person have gone forward?


(b) Objective – would a reasonable person have gone forward?



iv) Exceptions for Nondisclosure




(a) Emergencies – implied consent

(b) Multiple surgeries – a doctor need not disclose information already in patient’s possession
(c) Therapeutic privilege – doctor doesn’t tell patient the risk out of fear it will harm her (big burden to prove)
v) Non-battery scenario – Doctor should tell patient the risks of an operation the patient declines (Truman).
vi) Waiver – a patient can waive informed consent

C) Actual Cause

1) The But For Test

a) Rule: “but for” the D's negligent act, the P would not have been injured (Salinetro)


b) Compare the two scenarios (counterfactual nature)


i) Scenario 1: what actually happened



ii) Scenario 2: what would happen if D wasn’t negligent (RPP)


c) If the outcome is the same in both scenarios, D is not the actual cause

d) Res ipsa loquitor and actual cause

i) Cannot apply “but-for” test (can’t run counterfactual screens) b/c don’t know specific negligent act

ii) So res ipsa gets you over breach and actual cause – jury can infer both
2) Problems and Solutions with Causation
a) Indivisible injury: if two defendants cause an indivisible injury, they will be held jointly and severally liable (Landers).
i) Can’t figure which D caused which injury (Landers)
ii) D1 and D2 are negligent at same time (flying hubcap)

iii) D1 sets stage for D2’s negligence (deer scenario)
iv) D1 hits P and D2 is doctor who makes P’s injuries worse.  D1 is liable for both injuries.

v) Burden: shifted to D’s to prove they didn’t do it

vi) Rationale: Not fair if P can’t recover at all
b) Divisible injury: if separate injuries by multiple defendants, each defendant will only be liable for injury caused (negligent bikers).
i) Exceptions: 

(a) Vicarious liability (respondeat superior) - employer is liable for employee’s torts (domino’s pizza driver).

(b) Concert in action - People agree to do something as common course of action (drag racing)


c) Substantial Factor test
i) If D’s action is a significant part of what caused the injury, then it is a substantial factor and P can recover (Anderson – twin fires).

ii) Used when But For test fails


d) Preexisting Certain Injury

i) You have to look at the status of P just before the injury occurs and take this into account to determine what D is liable for (Dillon).

ii) Example: car accident and P dies.  Turns out P had aneurysm and only had two months to live.  D is liable for those two months.

e) Alternative Liability
i) When 2 or more parties are negligent and cause a single injury but their probability of causing the injury is the same, the court shifts the burden of proof to the D to prove by a preponderance of the evidence that they did not cause the injury (Summers v. Tice).

f) Market Share Theory

i) Applies to multiple manufacturers of functionally identical product and P cannot prove any D is actual cause.

ii) Rule: Each D who could not prove that it did not injure P will be held liable in proportion to that D’s market share (DES).

iii) Under traditional rules, P would not recover (no preponderance)

iv) Rationale: over the long run, the outcome will be the same as if actual cause could be proven.

v) If there is an insolvent D, other D’s do not inherit his percentage.


vi) Problems with Market Share Theory



(a) Difficult to prove what the market is (local or national)




(b) Orphan shares – when a D leaves its share out




(c) Disproving causation


g) Lost Chance Theory
i) Rule: Plaintiff recovers for loss of opportunity to recover, not the whole injury (Lord v. Lovett).  
ii) Traditional Approach (minority): Plaintiff must show that recovery was more likely than not (51%).  Damages are full recovery.

iii) Relaxed causation approach: P must show that D destroyed a “substantial possibility” to recover (i.e. 40%).  P gets full amount.

iv) Under Lost Chance Theory, if there’s a 60% chance of recovery, you get the full amount because you meet preponderance for actual cause test.


(a) Posner: Should only get 60% damages (“good for the goose”)

v) Limitation – lost chance does not apply to increased risk of future harm.  There must be actual damage for D’s liability (Evanston Hospital).
D) Proximate Cause
1) Introduction:

a) Rule: proximate cause determinations involve case-specific inquiries into whether the D should be held legally responsible to the P.  Even when the D was negligent and in fact caused the harm, courts may refuse to impose liability for reasons of policy or justice.

b) Proximate cause is a policy question, not a causation test.

c) When Proximate Cause issues arise:



i) Bizarre Situations



ii) Unforeseeable or unlikely harm



iii) The D1-D2 scenario

2) The Two Questions:


a) What if D fails to guard against a harm that cannot be foreseen?

i) He’s not held liable b/c reasonable people can only guard against foreseeable acts
b) What if D fails to guard against risk that should be foreseen, but harm occurs in unanticipated way?

i) This is the core of proximate cause issues

3) The Risk Rule

a) Defendant is only liable for the class of risks (Medcalf) and class of persons (Palsgraf) risked by his negligence.

b) Class of risks – the foreseeable harm caused by the risk must be the same harm that comes to fruition.
c) Class of persons – the plaintiff must be in class of persons that is put at risk by the defendant’s actions (zone of danger – Cardozo).

i) Andrews’ dissent: “zone of danger” should be broader to include public at large.

4) Scope of Risk

a) Rule: Manner or mechanism of occurrence does not matter if foreseeable risk or variant of the foreseeable risk comes to fruition (Hughes), but is limited by too bizarre a mechanism (Doughty).
5) Intervening Causes


a) Usually involves D1-D2 scenario

b) Set-up: D1 does something, D2 does something, and then P gets hurt.  What D2 does is the intervening cause.  
i) The issue is whether D2 is a superseding cause.
c) If the intervening act is extraordinary under the circumstances, not foreseeable and independent, it may be a superseding act that breaks the causal nexus
d) Intentional intervening cause

i) If D2 acted intentionally, then D1 is not liable.  But if D2 acted negligently then D1’s negligence would be held liable if the risk was foreseeable (Watson)

ii) Modern view: D1 is liable for negligence if he creates a foreseeable risk that D2 will be an intervening intentional cause (Hines)
iii) Suicide as intervening cause: courts are split.  

- D is in a car accident and hits a doctor.  Doctor has many seizures getting worse.  He kills himself

e) Negligent intervening cause 

i) Liability turns on whether the intervening act of D2 is a normal or foreseeable consequence of D1’s negligent act (Derdiarian).  

ii) Like the risk rule, the precise manner doesn’t matter unless bizarre

iii) Risk is limited to a defined area.  Location makes a difference (Ventricelli).

f) Direct cause rule – D1 not liable b/c not the direct cause of the injury.  This rule died b/c if there were an intervening act, D would never be liable.
g) Shifting responsibility and Termination of Risk


i) D1’s liability terminates if:
(a) Plaintiff has reached a position of apparent safety (situation stabilized, became normal) after D1’s negligence and before D2’s negligence (Marshall), or

(b) An independent actor has taken charge or could’ve avoided the situation (Horton)


h) Intervening Forces of nature

i) An act of god is completely out of anyone's control, but if foreseeable, must take into account.

ii) D1 is negligent in installing a sign, and then a storm causes the sign to topple over and hit the P.  D is liable.
6) Special Rules – no issue of foreseeability


a) The Rescue Doctrine

i) Rescuers are deemed foreseeable and can recover from D whose negligence prompts the rescue (Wagner).

ii) Aspect of the Rescue Doctrine


(a) Instinctive rescue not needed


(b) Unbroken continuity

(c) Contributory negligence of rescuer not a defense unless reckless

b) The Thin Skull Rule
i) Rule: The fact that the harm was much worse than anyone would have expected does not limit his liability.  "Take your victim as you find him/her.” (Hammerstein/The Weightlifter/Steve Allen).


ii) Applies to (1) physical aftermath and (2) economic aftermath


iii) Initial injury must be foreseeable



iv) Limitations (fire cases)




(a) Jurisdictions differ on liability for extent of fire injury
(b) NY One House Rule: only liable for one house next door in a fire
(c) Palsgraf: Unforeseeable b/c the injury occurs a long distance from where the negligent act took place
(d) Foreseeable in rural areas


c) Accident Aftermath

i) D is liable for everything that happens after the accident until the original risk has terminated, or the “disturbed waters have calmed” (Marshall)


d) Subsequent Medical Negligence

i) Defendant will be liable for any subsequent medical negligence that occurred in treating Plaintiff whether it is foreseeable or not (Anaya).
ii) D2 is only liable for the medical aggravation, not the initial injury
E) Damage
1) Rule: There must be proof of actual injury for a negligence claim (Preston).
2) Kind of damages recoverable in a Negligence Case:


a) Medical


b) Lost Wages


c) Pain and Suffering


d) Other specific damages (distance to get treatment, travel expenses, etc)

3) Nominal Damages


a) No nominal damages for negligence – must prove actual harm.

IV) DEFENSES TO NEGLIGENCE
A) Contributory Negligence

1) Common Law:

a) Contributory negligence is a complete bar to recovery (Butterfield).
2) Comparative Fault

a) Basic principle: Negligent P recovers, with the recovery reduced by the % of P’s fault. Jury apportions fault, which totals 100%.
b) Pure system – P can recover no matter what % of negligence is attributable to the P, recovery just diminished by amount P is at fault
c) Modified system - if P is more than 50% at fault, than there is no recovery.  Sometimes if equal to 50%, no recovery (must read statute carefully).  If less or equal, recovery diminished accordingly
d) No set-off for P and D’s payments b/c insurance company makes them.

e) Must tell the jury the effect of comparative fault (Sollin v. Wangler).
3) Effect of Comparative Fault on Common Law Principles


a) Last Clear Chance Doctrine

i) Common Law: If D had the last clear chance to avoid the injury, then P not barred.  
ii) Comparative fault: this doctrine is abolished since you can just assess responsibility.


b) The Rescue Doctrine



i) Common Law: rescuer had to act recklessly to be barred



ii) Comp Fault, it is either:

a) Majority: A rescuer can be contributory negligent.  Leave it to the jury to decide (Govich).

b) D is not entitled to have jury consider P’s fault b/c comp fault doesn’t protect doctrine’s policy of promoting rescue (Ouellette)


c) Res Ipsa Loquitor
i) Common Law: part three of RI test is that P did not contribute to injury.

ii) Comp Fault: Relax third requirement.  P can use res ipsa if contributorily negligent, but P’s recovery is reduced.  The problem is we don’t know what D’s negligence is, so we can’t compare. 

d) Defendant’s intentional or reckless conduct

i) Common Law: if you had a D who acted intentionally or recklessly, contributory negligence by P doesn’t matter.  P got a full recovery.  The rationale is that there’s no way to compare intent and negligence.

ii) Under comp fault, we compare fault.  If statute says compare negligence, can’t do it.  If it says compare fault, can do it.


e) P’s illegal activity

i) Common Law: if P was engaged in an illegal activity, P would be barred from recovery.

ii) Comp Fault: P is barred if the crime is “so serious” or is a “substantial violation of the law” (Barker).  To bar recovery, the duty must arise out of the illegal act (Alami).


f) Causation

i) For contrib. neg. must have all elements of negligence.  Sometimes have prox. cause issues.  E.g. houseguest blunders onto dark patio.  Foreseeable risks include slipping or falling into pool, but D’s runaway car crashes through gate and hits P.  For exam, don’t go through prima facie case for contrib. neg., just spot negligent acts


g) Prior Negligence and Malpractice

i) In a case of negligent rendition of a service, including medical services, a factfinder does not consider any plaintiff’s conduct that created the condition the service was employed to render (Mercer)
ii) Hence, not affected by comparative fault


h) The Bexiga Principle

i) Common Law: If the negligent act is the failure to protect P from himself and his own negligence, we will then disregard P’s contrib. neg (Bexiga)
ii) If D is supposed to take steps to prevent P’s own negligence, then P’s own negligence shouldn’t prevent recovery.

iii) Under comp. fault, contrib. negligence is applied to P’s % fault.
4) Traditional Settlement Rules


a) The One Judgment Rule – P’s claim is fully satisfied only once.

b) Releases – Granted to the D after he pays the P, which releases the D of all liability.  CL rule was that if a P released one D from the cause of action, the release had the effect of releasing all Ds.  
c) Covenant not to sue – P gives this to the D that has already paid.  This was a K and not a release, so P could still go after other Ds.  Plus, D could countersue for breach if P tried to sue anyway. 
5) Contribution

a) Common Law Pro Rata: Had joint and several liability, so for two D’s, if P collects from D1, then D1 has a right to reclaim 50% from D2.  If three D’s it’s 1/3, etc.

b) Comparative fault: contribution is based on percentage of fault in joint and several liability.

6) Indemnity


a) An all-or-nothing reimbursement of one D to another

b) Examples:

i) Vicarious Liability – Employer is sued for torts of employee.  Employer is entitled to indemnity from his employee.  No comparative fault.

ii) Retailer – in products liability, if you sue retailer, retailer can indemnify manufacturer.
iii) Active/Passive Negligence 

(a) At CL, if you sue the one who is passive, that D can get indemnity from active party.

(b) Under comp fault, the rule changes b/c there are two negligent D’s.  But active D gets bigger percentage of fault.

7) Effect of Comparative Fault on Joint and Several Liability


a) AMA case: retain joint and several liability because:



i) Each D alone could cause



ii) Can’t tell how much caused



iii) P is entitled to full recovery

b) AMA changes the way contribution is calculated.  Contribution is according to percentage, but we don’t do away with joint and several liability (they call it “equitable indemnity”).

c) Current CA rule on joint and several liability:

i) Economic damages – retain joint and several liability for objectively verifiable monetary losses

ii) Non-economic damages – several liability.  No joint and several liability for pain, suffering, inconvenience, emotional distress b/c no objectively quantifiable way to measure this.  
d) Settlement on Multiple D’s

i) If P has a “good faith settlement” with D1, and D2 has to pay remaining amount, D2 cannot get contribution from D1. 
ii) Under several liability, D2 would only be liable for his percentage
8) Immunity vs. Fault in Multi-Defendant case

a) If a D is immune, then P cannot fully recover.  If D is mere not at fault b/c a non-entity under statute, then remaining D’s are apportioned fault (Price).

B) Assumption of Risk

1) Express Assumption of Risk

a) If P expressly assumes the risk, then she is barred from recovery (Boyle).

b) Express assumption of risk is contractual and not altered by adoption of comparative fault.

c) Exception made in instances where P has no choice and is completely dependent on the responsibility of others (Tunkl).

d) The Tunkl Factors - used to determine whether an express agreement will apply

i) Business suitable for public regulation


ii) Service of great importance to the public


iii) Open to any member of the public


iv) Bargaining advantage: essential nature of service


v) Adhesion contract


vi) P under control of D (unequal footing)

e) Limitation – construing releases

i) Courts will construe releases narrowly against the drafter to see if the injury is within the scope of the release (Moore).

2) Implied Assumption of Risk

a) Two part test (Crews) – Common Law


i) Knowledge and Appreciation of Risk




(a) General rule: subjective test




(b) Minority: objective



ii) Voluntarily encounters the risk 



(a) There’s a choice and it’s either reasonable or unreasonable




(b) An unreasonable choice is the contrib. negligence “overlap”


b) The Modern Doctrine (abolished common law)


i) Primary Assumption of Risk

(a) Situations in which P and D enter into a relationship, and as part of that relationship, they agree before hand there are certain risks D will not protect P against (Sunday)

(b) A majority of these are sports cases
(c) We now treat as duty question 


- Primary assumption of risk = no duty
(d) Exception: If D. acts recklessly/willfully/wantonly, there is a duty and P can recover (Turcotte/Gavin).
(e) Keeping score of changes:


- Old: Complete bar (AOR)


- New: Complete bar (No duty)


ii) Secondary Assumption of Risk

(a) D owes a duty, breaches it, and then P voluntarily encounters the risk with knowledge and appreciation.

(b) Reasonable: full recovery (House Fire I: Saving the dog)

- Old rule: Complete bar (AOR)

(c) Unreasonable: Treat as comparative Fault, partial recovery (House Fire I: Saving the Torts Notes)
- Old rule: Complete bar (AOR and Contrib. Negligence)

V) RES IPSA LOQUITOR 

Rule

Doctrine of circumstantial evidence that will be sufficient to get P’s case to the jury in the absence of proof of what the defendant did

Elements (Byrne/Valley/Eaton/Giles)
i) An event of a kind that does not normally occur in the absence of someone’s negligence.

ii) Defendant must have exclusive control over the instrumentality of the action.

iii) The accident must not have been due to any voluntary action on the part of the plaintiff. 


- Giles relaxes 2 and 3

Evidentiary Effect (if P proves res ipsa)
i) Inference effect (majority): Most jx will allow jury to infer breach, but not require them to do so.

ii) Minority #1: Burden is on the defendant to produce some evidence or is liable negligence

iii) Minority #2: D must prove by preponderance of evidence that it was not negligence

Other Rules

i) If there is complete evidence/explanation, res ipsa is N/A (Warren).  Plaintiff must have no knowledge of D’s specific act.

ii) Multiple defendants 

(a) Traditional rule is no Res Ipsa

(b) Minority: between two defendants, we’re willing to say that both had exclusive control unless they prove otherwise (Collins)

V) NEGLIGENCE PER SE

1) State specific duty under statute and whether it was violated (Rains)

2) Apply class of persons/class of risks (Wright)

a) Class of persons – people the statute was designed to protect

b) Class of risks - injury the statute was designed to prevent

3) Children - most courts don’t apply negligence per se 

4) Licensing statutes – violation does not itself prove negligence per se.  Only evidence.

5) 5 categories of legally-acceptable excuses (Impson)


a) Violation is reasonable b/c of actor’s incapacity

b) He neither knows nor should know of the occasion for compliance


c) He is unable after reasonable diligence or care to comply

d) He is confronted by an emergency not due to his own misconduct

e) Compliance would involve a greater risk of harm to the actor or to others

VI) INFORMED CONSENT

BATTERY

A) The Battery theory - A doctor who performs an operation w/o his patient's consent commits a battery (Schloendorff).

1) Consent is invalid if doctor, knowingly or unknowingly, fails to inform the patient about the risks.
NEGLIGENCE

A) Duty is assumed

B) Breach of Duty  

1) Patient rule – a doctor must inform a patient of all material risks, of alternatives to that procedure, and the risks associated with those alternatives, so that the patient may make an informed decision as to whether to go through w/surgery (Harnish).

a) Exceptions for Nondisclosure




i) Emergencies – implied consent

ii) Multiple surgeries – a doctor need not disclose information already in patient’s possession (sixth tummy tuck)

iii) Therapeutic privilege – doctor doesn’t tell patient the risk out of fear it will harm her (big burden to prove)

b) Doctor must disclose risk of patient’s decision to refuse treatment (Truman/The Bronchitis Patient).


2) Professional standard (some jx - see above)

C) Actual Cause – same as normal negligence

D) Proximate Cause – same

E) Damage
VII) JOINT TORTFEASORS

A) Common Law Rule

1) Joint and several liability; contribution is 50/50

2) If P is negligent, P gets nothing

3) Can’t recover full amount from both defendants

4) P gets full amount, regardless from whom

B) Comparative Fault

1) Joint and several liability – contribution is according to percentage

2) Several liability – no issues of contribution

- Liability is proportionate to your fault.

3) If P is negligent, his percentage factors in

C) Contribution - the amount that one defendant must pay another
VIII) VICARIOUS LIABILITY
A) The Scope of Employment for Respondeat Superior 
1) Control theory - look to the control exercise by the employer and see if employee was acting within it

2) Doing the Master’s Work - As long as the employee is doing the master’s work in some sense, the employer can be liable (Riviello).

3) Incident to the Enterprise - employer is liable for inevitable losses to 3rd persons incident to carrying on an enterprise (Fruit).
B) Unpaid volunteers may be deemed employees for vicarious liability as long as they have submitted themselves to the employer’s control.

C) The Going and Coming Rule

1) General Rule: The employee is not within the scope of employment while commuting to or from work (Faul)

2) Exceptions:

a) Incidental Benefit (Faul) – employer gets something over and above what he would normally get.

b) Special Hazards - something about the commute that is out of the norm (i.e. bad weather).
c) Dual purpose doctrine - If in going to work, employee performs a service for the employer that would have necessitated a separate trip.

D) Frolic or Detour

1) The employee does something unrelated to the job.  A detour is within the scope and course of employment, and a frolic is not within (Edgewater Motels).

2) Test: analyze the geography and the intent.

E) Employer’s Liability for Intentional Torts


1) Three Requirements (Lisa M/Mary M)

a) Causal Nexus (minimum) – tort would not have happened but for the scope of employment.

b) Motivating Emotions – arose out of circumstances of work

c) Foreseeability - tortious conduct must be generally foreseeable consequence of employer’s enterprise.

F) Independent Contractors


1) Traditional rule: an employer is not liable for torts of independent contractor.

2) Test - control over the details: If the employer controls the details of the work, the courts will treat the person as an employee.  If the employer merely controls the end result, the court will treat the person as an IC.

3) Non-delegable duties – employer still liable (Pusey):


a) Inherently dangerous activities 


b) Peculiar risk

c) Statutory duties - if a statute imposes a duty upon the employer to keep something in good repair, you can’t hire an IC and escape liability.

G) Other Forms of Vicarious Liability

1) Partnerships - Each partner is treated as an agent of the other, so all partners will be personally liable for each other’s torts.

2) Joint enterprise - Expressed or implied agreement for common purpose and equal right of control.
3) Concert of action – similar to conspiracy.

4) Entrustment of vehicle – covered by statute

5) Family purpose doctrine – covered by statute

H) Imputed Contributory Negligence

1) Both Ways Rule: you attribute employee’s negligence both when employer is plaintiff and defendant.

IX) STRICT LIABILITY

A) Background/History

1) Strict liability – liability without fault


2) Previous departures from fault



a) Yania – no duty, so no fault or liability



b) Trespass to land – mere intent to enter, not trespass



c) Negligent (honest) mistake



d) Violation of statute


3) Brown v Kendall – no SL; either intent or negligence


4) Still SL for trespassing animals and nuisance
B) Two Tests from Rylands

1) Mischief rule: If you bring something on your property that is likely to cause mischief when it escapes, then there will be strict liability
2) Natural v. Non-natural use: If they put land to a non-natural use and it escapes and causes damage, then there is strict liability.

C) Other Explanations from Rylands

1) Economics - non-natural use rule protects existence of investment in the mine
2) Favors resource exploitation – 

3) Non-reciprocal risks – SL happens when one party is exposed to risks and not the other.

D) Direct v. Indirect


1) Strict liability requires direct injury to person (Sullivan)

E) Modern Strict Liability

1) Ultrahazardous Activities – strict liability will be applied to dangerous or perilous activities whose risks cannot be eliminated by due care (Exner).
F) Restatement Third Rule


1) Significant risk


2) Even when reasonable care exercised


3) Not a matter of common usage



- indicates location specific

G) Individual Activity


1) Impoundments – no SL, unless hazardous or toxic


2) Blasting and Explosives – yes S/L


3) Nuclear energy – no S/L (covered by statute)


4) Fire – no SL


5) High Energy Activities – yes SL


6) Fireworks – sometimes 


7) Poisons – sometimes 

H) Elements for Strict Liability – Prima Facie Case


1) Duty – not an issue


2) Strict Liability (instead of Breach – 2 tests from Rylands and Restatement 3rd)


3) Actual Cause – same (but for)


4) Proximate Cause

a) Restatement 2nd: only strictly liable for those harms the possibility of which makes the activity abnormally dangerous.

i) But Restatement does not care about superseding intervening causes, will still hold D Strictly liable


b) No SL if outside class of risks (Hungry Mink Moms)

c) No SL for intentional intervening cause that’s not foreseeable (the Rifle and the Dynamite Truck); yes SL if foreseeable (Covering Tracks in the Yukon).

d) No SL if outside class of persons/geography (the Stolen Dynamite and the Blast).

e) Wild Animals rule – strict liability for injuries connected to wild characteristics of the animals

5) Damage – same

I) Defenses to Strict Liability


1) Common Law



a) Contributory negligence – not a defense b/c fault is not an issue



b) Assumption of Risk – yes, this is a defense


2) Comparative Fault



a) Contributory negligence – allow “comparative responsibility”

b) Assumption of Risk – abolish and treat as Primary/Secondary (reasonable/unreasonable)
X) STRICT PRODUCTS LIABILITY

A) Introduction:


1) Originally, P had to be in privity with D (contract theory)

2) McPherson: P doesn’t have to be in privity if the product is dangerous and imminent.

3) Warranty theory: problem with using this with tort recovery is that it brings it back to a cause of action based on contract, not on tort.

4) Henningsen: Court held that there was an implied warranty that ran to ultimate purchaser from manufacturer
5) Greenman: clears the air, says that a defective product is strict liability in tort.  K issues don’t matter.

B) 5 Categories of Losses


1) Personal injury to user or property caused by defective product – yes SL

2) Economic loss from defective workmanship – no SL b/c no physical damage (K law issue)

3) Physical harm to P’s other property and to the product itself – SL if sudden and dangerous occurrence (Moorman)
4) Physical harm only to the purchased product – SL if sudden/dangerous (Moorman).

5) Destruction of a product b/c of component part used in construction or repair.  If sudden and dangerous, then SL.

C) Prima Facie Case for Products Liability

1) State rule: strict liability for physical injuries caused by a dangerously defective product.  The product must be defective and the defect must be the actual and proximate cause of the injuries.

2) Type of Defect and Accompanying Tests


a) Manufacturing defect – when one product doesn’t turn out as intended
b) Design defect – something in the design of all the products causes the problem
c) Information defect (failure to warn) - inadequate warnings about the risks posed

3) Actual Cause – injury due to defect


4) Proximate Cause


5) Damage

D) Manufacturing Defects
1) Test: All you’re trying to show is the manufacturer didn’t make it the way he intended to make it (Lee v. Coca-Cola)



a) Product was in defective condition



b) Defect existed when product left D’s control



c) Defect was the proximate cause of the injury

2) There is an issue if the product has been out for a while (Pyrex dish case)

3) Natural/non-natural distinction (food): no strict liability if injury producing substance is natural to the preparation of the food served.  It’s to be reasonably expected by its nature and thus not defect (Mexicali Rose). 

4) Consumer expectations (food majority): no foreign/natural doctrine.  The test is the consumer’s reasonable expectation of the food.

E) Design Defects

1) Consumer Expectations Test (not majority): A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (Leichtamer).
a) CA Rule: must be specific expectation based one everyday experience (Soule).

2) Risk Utility Test (majority): plaintiff must prove that the risks of the product outweigh its utility (Knitz).  Similar to Carroll Towing Analysis.

3) Risk Utility with Burden Shift (CA rule): once the plaintiff has proved the design of the product caused the injury, the burden shifts to the defendant to prove that the utility outweighs the risk (Barker).

4) Reasonable Alternative Design (Texas): to prove a design defect, plaintiff must show (Honda):

a) There is a safer alternative


b) that would have prevented or reduced the risk


c) and would be technologically and economically feasible. 

5) Unavoidably unsafe products
a) Drugs: If properly prepared (no manufacturing defects), and accompanied by proper directions and warning, then it is not defective.  
b) Unknowable danger: can’t sue under risk-utility and can’t sue for failure to warn.

c) Knowable danger: can’t sue on risk-utility, but can sue for failure to warn.

F) Warning or Information Defects – Failure to Warn


1) Functions of Warnings



a) To tell you about dangers/risks



b) To tell you about alternatives


2) Rule (Liriano)

a) A manufacturer must warn about the known or knowable material risks that a product poses and the warning must be specific.  If the product is foreseeably misused, you have warn about that, as well.
3) Causation (Liriano)

a) Heeding presumption - If D had given the warning, the court presumed that P would have altered his conduct


b) Burden shift (minority) – burden of proof shifts to D

4) Inadequate Warnings

a) Factual content, expression or communication or in form or mode of communication
b) Must contain facts necessary to permit reasonable person to understand the danger and in some cases avoid it
c) Warnings must be reasonably clear and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person (Carruth).

d) Even if there’s a remote chance, you still have to warn (The Polio Vaccine).

5) Who Must Warn



a) Normally, manufacturer has to warn the user.

b) Learned Intermediary Rule: With respect to drugs and bulked goods, the drug manufacturer only has to warn doctor (the learned intermediary).


- Exceptions:


i) Government regulation says you have to give info to the public


ii) Mass vaccinations


6) Prima Facie Case (summary)



a) Duty – assumed when you sell a product



b) Breach/Defect – Inadequate warning





i) Placement must be obvious

ii) Warnings must be reasonably clear and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person  

iii) Higher specificity requirement

iv) Must warn even if low level of risk



c) Actual Cause




i) Heeding presumption (majority)




ii) Burden shift to D (minority)



d) Proximate Cause



e) Damage

G) Defenses to Strict Products Liability


1) Contributory Negligence



a) Minority rule – contrib. negligence is no defense (Bowling)

b) Modern rule – treat as comparative fault.  Can compare negligence with strict liability (Safeway).


2) Assumption of Risk

a) Abolish and treat secondary assumption of risk as contributory negligence.

H) Misuse of Product


1) Unforeseeable misuse

a) Precludes recovery when the P uses the product “in a manner which the D could not reasonably foresee” b/c D could not protect against it (Hughes).


2) Foreseeable misuse



a) Similar to Bexiga.  P may get reduced recovery.

3) P’s personal characteristics - only relevant if a substantial group of users would do it (Hughes).

4) Relationship to proximate cause (Reid)
a) If misuse is the same foreseeable risk that comes to fruition, then proximate cause is met.  If no foreseeable misuse, then no defect and no proximate cause.

b) Superseding cause: if D2’s act is foreseeable, D1 is still proximate cause.

5) Assumption of risk – misuse treated as secondary reasonable/unreasonable

6) Foreseeable Misuse as Comp Fault


a) Used to say you would not apply P’s contrib. neg.


b) Modern trend is to apply comp responsibility and reduce P’s recovery

I) Scope of Products Liability Law

1) Chain of distribution: manufacturer, wholesaler, retailer (all liable)

2) Lessors - if the lessor is in the business of supplying goods through lease, then the court will apply strict products liability.

3) Used goods - Here cases are split, but more courts say no unless the product was sold as refurbished or like new
4) Lessors of Real Property - In general, lessors of real property are not held SL for products.

5) Hybrid transactions – sales of goods liable, services is not.  Determined by the “essence of the transaction” (Newmark).

XI) DEFAMATION

A) Elements:

1) Defamatory meaning (some damage to reputation)


2) Publication



i) Libel – written



ii) Oral – slander 


3) Of and concerning the P


4) Damage

B) Common Law (Cassidy)


1) No intent or fault required; strict liability


2) Presumption of damages


3) Burden on D to prove truth (complete defense)

C) Constitutional Standard


1) Public person/public concern (NY Times)

a) P must prove that statement was made with actual malice (knowledge or reckless disregard)

b) Burden on P to prove statement is false

c) Damages presumed

d) Don’t want chilling effect on first amendment


2) Private person/public concern (Gertz)



a) No strict liability.  P must prove fault



b) No presumed or punitive damages unless you show actual malice



c) Two ways to be deemed a public figure:




i) Public figure for all purposes (Donald Trump)



ii) Public figure only for an individual situation

d) A little easier for P to prove case b/c doesn’t have same outlets as a public figure.


3) Private person/private concern (Dunn & Bradstreet)



a) Damages presumed



b) Strict liability – no fault required (like Common Law)



c) No first amendment concern

XII) MALICIOUS PROSECUTION

A) False accusation of a crime

B) Elements:


1) D must instigate


2) D must act maliciously


3) No probable cause


4) Action must be terminated in favor of P

C) Defense: proving P is guilty in civil trial or government immunity

D) Interest protected: We want to protect people’s ability to report what they think are crimes.

E) Limited to Criminal Action

XIII) PRIVACY

A) Intrusive invasions

B) Commercial Appropriation

C) False Light

D) Public Disclosure of Private Facts

XIV) MISREPRESENTATION (Derry)

A) Scienter: D must make a false statement either:


1) Knowingly


2) Without belief in truth, or


3) Recklessly or careless whether true or false

XV) DAMAGES

A) Kinds of Damages


1) Nominal, compensatory, punitive

B) Compensatory (Non-economic damages)

1) Medical


2) Lost earning


3) Pain and Suffering – prove by testifying

4) Any other specifically identifiable harm

C) Proving Damages - bring in an expert and someone to characterize victim (The Motor Bike Accident)

D) Timing Problems on Damages


1) Time to trial


2) Uncertainty over damages



a) Only one lawsuit allowed


3) Time value of money: discounting


4) Life expectancy – determine by statistics and how healthy you are


5) Events occurring after injury but not before trial



a) Remarriage has no effect (The Second Marriage)

b) P cannot recover for damages if it could’ve been avoided when a reasonable person would have done so (The Resistant Plaintiff).

E) The Collateral Source Rule


1) Evidence of collateral payments is inadmissible


2) No double recovery.  If insurance covers you, they get your recovery.

F) Wrongful Death and Survival Actions


1) Common Law – if P or D dies, so does the cause of action


2) Changed by statute: survival actions and wrongful death action – sue estate.
