Torts

Selmi – 2006-2007

I. Introduction

A. A tort is a civil wrong, some wrongful act that was done to someone.
B. Torts is broken up into three parts 
1. Intentional torts - small part of the actual practice (only about 5%)
2. Negligence - huge part of practice.
3. Strict Liability – small part of practice.
C. Burden of Proof

1. By a preponderance of the evidence

2. On P for prima facie case

3. On D for affirmative defenses

II. Intentional Torts

A. Three types of damages that can be recovered through an intentional tort:
1. Nominal Damages - $1 - this is important because there is also the possibility of punitive damages
2. Compensatory Damages - any damages that would compensate them (lost wages, etc)
a. Parasitic Damage – mental part of injury – pain and suffering, emotional distress (automatically attaches to physical harm)
3. Punitive Damages - intended to punish the D
4. The above scheme is not true for negligence.  
B. Battery
1. Definition of Battery 

a. Intent to cause a harmful or offensive contact AND a harmful or offensive contact occurs.  Offensive to a reasonable sense of personal dignity. Offensive behavior is taken out of the facts.  (Ex - Snyder and Cohen)

2. Requires Fault
a. The concept of fault – P needs to prove that D had some sort of fault in order to recover. You are only blameworthy if you commit a "fault."  Meaning either that the D acted intentionally or negligently (acting unreasonably).  Necessary for the prima facie case.

(1) Three types of fault:

(a) Intent – purpose or knowledge

(b) Recklessness, willful, wanton—gray area in between

(c) Negligence—generally acting unreasonably

b. Idea of personal responsibility – You are responsible for those actions that you could have avoided, but did not.

c. Van Camp v. McAfoos – M was riding his tricycle and hit V in the Achilles tendon while she was walking on a public sidewalk.  She needed surgery and sued, but in her complaint she did not allege that M acted negligently or willfully (b/c reasoning process of a 3 year old does not allow for fault (intentional or negligent).  V claims that the fact that M hit her should be enough w/o any evidence of fault on M's part.  The court disagrees and says that V pleaded her case incorrectly by not alleging any fault on M's part, thus the dismissal is affirmed – no cause of action.  

d. Hypos
(1) tree falls over w/ no signs – no fault on owner’s part
(2) driver blacks out and hits pedestrian – no fault (negligence if foreseeable)

3. Elements of Battery

a. These are the elements that a P must prove = prima facie case

(1) Intent- purpose or knowledge (see below)

(a) A mental state – looking inside mind of defendant

(2) Harmful / offensive contact - "Offensive contact" is said to occur when the contact "offends a reasonable sense of personal dignity."  Definition: Offensive to a reasonable person.  

(a) Interest protected – bodily autonomy

(b) What if the person isn’t reasonable? Like touching hair…idiosyncratic offendee. This person wouldn’t be a reasonable person.  Look at Cohen.
b. Snyder v. Turk – D Turk was performing a surgery and became upset with P Snyder, his nurse.  D grabbed S's shoulder and pulled her face down toward the patient and demeaned her verbally.  S sued for battery.  D argues that there can be no battery without intent to inflict injury.  Trial court agreed and granted a directed verdict in D’s favor.  But Appeals found Doctor could be liable for offensive contact and thus, battery.

(1) Was there a harmful contact here?  Grabbing her shoulder was not harmful, but it was offensive.  The most offensive part was that he not only grabbed her shoulder, but then shoved her face into the open hole.  

(2) Did the doctor have intent to commit the offensive contact?  He clearly intended to perform the action, but may not have intended to humiliate.  Assume that you have to prove the intent to cause an offensive contact.  Did the doctor have this?  This is what the jury has to decide.

c. Cohen v. Smith – P. Cohen had to have a c-section and told the doctors that it was against her religious beliefs for another man to see her naked.  Then there was a male nurse in the operating room, D Smith, who saw her and she sued.  Trial court granted a motion to dismiss by S.  The court says that "offensive contact" is said to occur when the contact "offends a reasonable sense of personal dignity."  The court accepts as true C's story and says that if the defendants did not respect her wishes after she made them clear, then they would have committed a battery.  Motion to dismiss is reversed.

(1) This person was able to sue for battery b/c she informed the hospital that it would be offensive to her and hospital agreed to respect.  

(a) Dividing Line

i. If someone has a religious belief, and inform not to be touched, it can be found to be battery. 

ii. Medical emergency – doctor pounds on chest – intent and contact? Yes but no battery b/c defense of implied consent
d. Hypos
(1) horseplay w/ electric auto condenser – offensive b/c he tried to avoid (D liable battery and later consequences) 
(2)  Elevator car – not offensive

e. Leichtmann v. WLW Jacor Communications – P. Leichtmann was an anti-smoking advocate and was invited to talk on a radio show.  During the show, L says that Furman, an employee, blew smoke in his face.  L sued for battery saying that the smoke blowing in his face was an offensive contact.  The court says that F committed a battery when he blew the smoke and that Cunningham (the DJ) could be responsible as well if he encouraged or incited the battery.  Court reversed the trial court's order that dismissed the battery claim against Cunningham.  Would reasonable person find it offensive? Yes, it was an anti-smoking guy.

(1) Furman liable – volitional act w/intent

(2) Cunningham can be equally liable as aider and abetter

(3) Employer not liable for torts that are not in scope of employment

(4) NO smoker’s battery – substantial certainty that exhaled smoke will contact non-smoker – too much liability

f. Hypo

(1) Guitar sound waves – not a battery – courts have not extended it to sound (battery grew out of physical contact concerns)

4. Restatement Definition of Intent – Applies to all intentional torts

a. The act must be done for purpose of causing harmful or offensive contact OR with knowledge that harmful or offensive contact is substantially certain to occur. 
(1) Subjective standard – inside mind of offender
(2) Substantial certainty = almost a certainty (90%ish)

(3) Also need voluntary act
b. Garratt v. Dailey – D is accused of pulling a chair out from under G.  The court says that the act must be done for the purpose of causing the contact or with the knowledge on the part of the actor that such contact is substantially certain to be produced.  The trial court held that D did not have any willful or unlawful purpose in moving the chair or any intent to injure G.  G appealed.  They remand the case for clarification as to D's knowledge at the time of the incident b/c trial court did not correctly apply the intent definition. 

(1) Effect of age on intent – General rule in the intentional tort area is that the child has to have intent (p or k) and their ability to form that intent will vary with experience, capacity, understanding of particular child.

(a) Some states have categorical rule for age and if you are under 7, then no intentional tort.  

5. Child and Parent Liability

a. Parental liability for torts of children
(1) Based on fault – at common law not liable unless parents at fault in some way
(2) Based on statute – need statute to make parents liable 
(a) Most states have statute but limited
i. Child’s tort must have been willful or wanton
ii. Damages capped at low amount
(3)
Insurance policy of parents may cover children to permit recovery by P

6. Mistake & Transferred Intent 
a. Mistake

(1) When the D intends an action on a person, and gets the person that they intended to strike, but they were mistaken as to who it was (twin brother hypo).  In this instance the law is clear that the effect of the mistake will lie on the D.  

b. Transferred Intent

(1) If an act is intended to harm a third party, but causes bodily harm to another, then the actor is liable for the harm he intended to cause on the original party. 

(a) Two Types of Transferred Intent

i. Between Torts –type of intent (except for 2)

a) If person intended assault, but causes battery; intent gets transferred to complete battery 

ii. Between Persons

a) Intent for the tort stays the same, but if target is missed, then the tort moves to another person.

c. Hall v. McBryde – Transferred intent – D McBryde shoots at car w/intent to cause apprehension of contact but a bullet strikes P. Hall (neighbor).  Trial court only considered if he intended contact.  Appeals court remands to see if bullet came from D.

(1) McBryde committed assault on passengers in car, but harmed Hall in the meantime (if his bullet). Transfer of type of intent; Intent of assault ( completes battery

7. Doctrine of Extended Consequences – Once liable for elements, actor is liable for all damages caused, even if unforeseeable

8. Insanity
a. The general rule – Insane people liable for their torts.  

b. The rule on insanity is that if you have the requisite intent then you are liable despite rationale (we don’t care why).

c. Polmatier v. Russ – 11 year old kid sees D. Russ beating P w/ beer bottle.  D gets a gun and ammo from different locations and kills P.  Here he had the requisite intent (purpose), but only b/c he was delusional.  Court gives a series of reasons as to why they are willing to hold them culpable:  

(1) B/c it is better out of the two innocents to punish the one that occasioned it.  (contrast to McAfoos)

(2) They do not want people faking the defense of insanity.

(3) So relatives will restrain
(4) Rule has benefit of simplicity for jury – do not need to evaluate mental state
d. White v. Muniz – D is an 83 year old woman who attacks her nurse when she was trying to change the D's diaper.  D is trying to say that she did not know that what she was doing was bad.  P is saying that intent to contact is enough.  But D argues that she has to also appreciate the harm of the contact.  Court agrees and reinstates jury verdict for D. (need intent to cause harmful or offensive contact)

e. Dual Intent (majority rule)
(1) Intent to cause contact 

(2) Intent to cause harmful or offensive contact 

C. Assault

1. Elements:
a.  Intent (p or k) to cause APPREHENSION of IMMINENT harmful or offensive contact; AND
b. Apprehension of imminent harmful or offensive contact occurs

c. Interest protected – mental integrity

2. Cullison v. Medley- Ds came to mobile home b/c P had invited their relative (16 y.o. girl) back.  D shook gun and threatened to jump astraddle IF he didn’t leave her alone.  Imminent? Sounds like a conditional threat for future.  But court found that actions were such that imminent apprehension was intended.
a. Rule – Threat of future harm is not an assault, the threat of contact has to be imminent (no significant delay).  
3. Koffman v. Garnett- D. coach body slams P. player. Battery for sure but what about assault? Since D. testified no warning ( no apprehension (but maybe apprehension of hitting ground once in the air). Court won’t allow both torts in progress at same time.
a. As practical matter, coach will be responsible for both if Andy was in apprehension - b/c of extended consequences.

4. Rules of an Assault
a. Apprehension of imminent harm – don’t need fear
b. Mere words are not enough, need overt act.  
c. Reasonable apprehension on the part of the P (core of assault).  
d. Hypo – Conditional assault - The graying professor hypo (student gets upset at professor and says "if it weren't for your grey hair, I would thrash you".  The professor cannot sue for assault and win since he was just saying that he won't hit you for a particular reason.  He has negated his intent.)

e. Hypo - Apparent Ability - Robbery hypo (Robbery comes in and tells a lady this, she gives him her money, then they capture the guy later and the gun was unloaded.  This would be an assault b/c he intended to cause it and there was apprehension.  It will not matter that the gun was not loaded as long as the guy had the apparent ability to do so.)

f. Hypo - Your Money or Your Life Hypo - What if the robber said, "give me all of your money now, if you do, then you will be fine."  Can the woman sue for assault?  Yes, b/c here the words do not negate the intent or apprehension.  

5. Damages for assault

a. High value on mental integrity – can be a lot of money

D. False Imprisonment

1. Elements

a. Intent (purpose or knowledge)

b. Actual confinement (test- a reasonable means of escape)

c. Knowledge of confinement

(1) Exception – If there is no knowledge of confinement but there is actual harm that occurs from the confinement, recovery is available and liability present.

d. Against P’s will (w/o consent)
2. Interest protected – mobility (a mental effect more than physical usually)

3. Consent can be a defense.  If there is consent, there is no tort.

4. False imprisonment is a trespassory tort, so plaintiff can recover damages even if no actual harm is sustained. 

5. There are some situations when we will be held liable if we have a duty to someone.  For example, if A promises to let person B off the boat and later doesn’t, this is false imprisonment, b/c they had a duty to do so.

6. If there is a reasonable means of escape, then there is no imprisonment.  

7. McCann v. Wal-Mart Stores – As the Ps were leaving the store they stopped by a shopping cart which was blocking their path to the exit.  The employees told P that her children had been caught stealing previously.  They told P that they were calling the police, but in reality they had called a store security officer to identify the kids.  Turns out it wasn’t P’s kids.  Jury awarded P $20K on a charge of false imprisonment.  Wal-Mart appeals.  Affirmed.  Issue is element of actual confinement.

a. Actions of calling police and not allowing to go to bathroom and blocking path suggest they will be restrained if they left or that store was claiming lawful authority to detain, or both(actual confinement and against will- don’t need physical restraint
8. Fleshing out false imprisonment

a. Hypo: The Western Movie – Where the sheriff says “don’t leave town”.  Is this false imprisonment?  Elements:  Intent?  Yes.  Actual confinement?  Yes, but damages not very high

b. Hypo: Cop takes drunks to golf course to sleep it off.  Knowledge of confinement? Depends, may need to rely on cop’s testimony.  If they were killed at new location and knowledge is proven(extended consequences

c. Hypo: Blocked door but on first floor and can climb out window – reasonable means of escape so no confinement

9. Duress of goods – If one takes someone’s property, and to get it back, the victim has to follow or remain in a room, supports false imprisonment claim

E. Torts to Property

1. Trespass to Land

a. Intent to enter land of another

b. Entry

(1) Any entry will do ( no harmful or unlawful intent is necessary, only intent to enter property (you may think it’s your friend’s and be mistaken)

(2) Object entering will also be trespass

(a) Hypo: famous case – lessees put up snow fence and take down all but foundation when lease is up – now a trespass.  Farmer hits base and falls off tractor and dies. 1) Extended consequences=liability for death OR 2) Intent (knowledge of foundation) for trespass transferred to complete battery (harmful contact)

c. Interest protected – right to possess property exclusively

(1) Prevents adverse possession. 

(2) High esteem for property rights. 


2. Conversion of Chattels – Trover 

a. Elements

(1) Intent to exercise substantial domain over the chattel.  But there is no requirement that the D be conscious of the wrongdoing.  

(2) Exercise substantial dominion – measured by:

(a) Extent and duration of control

(b) The D’s intent to assert a right to the property

(c) The D’s good faith (mistake takes longer to be conversion)

(d) The harm done

(e) Expense or inconvenience caused

b. Dominion by controlling access – If there is a smaller item which controls the ability to use the item, then the entire item is converted (like car keys).  

c. No transferred intent for conversion

d. Remedy – Damages: value of chattel at time of conversion (unless fluctuating valuable)
e. Kelly v. LaForce – Ds (cops) helped man they believed to be owner of pub oust the P. from possession.  Held: Even though did not intend to oust rightful owner, they deprived him of his property and exercised substantial dominion(conversion
f. Good faith and Bona Fide purchasers – Good faith of purchaser is irrelevant.  The buyer had no right to the chattel.  If it belongs to someone else, the property has been converted.  (B steals from A and sells to C)

(a) Exception – Instead of stealing the chattel, it is taken fraudulently.  When it is sold, the purchaser is not liable for conversion to chattel under this circumstance only.  Rationale: Even though it was taken by fraud, there is still some transfer of title…therefore the buyer is not liable.

3. Trespass to Chattels

a. Elements

(1) Intent to intermeddle w/ someone’s chattel (interfere w/ right of possession, short of conversion)

(2) Actual damage

b. Liability - imposed only if the possessor of the chattel suffers dispossession or lost use, or the possessor or chattel is harmed.  

c. Remedy – Liable for damages – loss of use only

d. At some point it changes from intermeddling to substantial interference, and once there is substantial interference, then it is conversion.  

F. Intentional Infliction of Emotional Distress

1. Elements of intentional infliction of emotional distress:
a. Intent (p or k); or recklessness

b. Extreme and outrageous conduct

(1) Recurring conduct (like bill collectors calling repeatedly)

(2) Power imbalance (employer/employee, etc.) or where D. is aware of particular sensitivity of P and exploits it

c. Severe emotional distress

2. GTE Southwest v. Bruce – Morris was the employer at GTE.  Morris engaged in a pattern of grossly abusive, threatening and degrading conduct.  The knowledge prong is much easier to meet here since the employees had made their distress known to him on several occasions.  The "severity and regularity of Morris's abusive and threatening conduct brings his behavior into the realm of extreme and outrageous.” The relationship as employer - employee shows power imbalance.  
3. Insult Rule - Insults are generally not enough for IIED.  Exception for common carriers - trains, innkeepers, etc. Also, maybe exception for racial slurs. (Taylor v. Metzger)

4. General rule for 3rd party liability (Homer)
a. Presence Requirement
(1) Plaintiff (3rd) has to be present at the time the act occurs.
(2) Defendant has knowledge that the Plaintiff is present. 
(3) Must result in bodily harm, unless member of immediate family
b. Rationale: D must be able to reasonably anticipate effect – must be substantially certain
5. Homer v. Long –P is the husband of the person with whom the D (psychiatrist) interacted.  D seduced wife, which led to a divorce b/w her and the P.  Here the P was not present so the P is not allowed to recover.  

a. Conduct not directed at P- no IIED

6.
Hypo:
D knows daughter will be back to see Dad’s bloody body – no IIED

7.
Hypo:
Man steals urn worth $2 w/mother’s ashes, runs and drops – conversion: what are damages?  Actual value and parasitic damages that attach.  Yet no damages in prior hypo – this illustrates problem w/drawing lines in torts

8.
Exception: Presence req. has been relaxed in child molestation cases.  
III. Defenses to Intentional Torts – Privileges 

A. Emphasis on Reasonableness and proportionality

B. Self Defense

1. One is privileged to use reasonable force to defend against harmful or offensive bodily contact and against confinement.

a. Reasonable force – As much as is necessary to prevent harm – proportionality

(1) As long as reasonable, extended consequences okay

b. Factors (look at all circumstances)

(1) Extent of force directed at you

(2) Size of person

(3) Day or night, etc.

2. Depends on apparent necessity of self-defense, not on reality

a. If D reasonably believes she is being attacked, she is privileged to use reasonable force to forestall

3. When is deadly force able to be used?  When responding to the threat of deadly force 

4. Never reasonable to retaliate – not the purpose of the defense

5. Courts split on retreat – some require reasonable retreat before deadly force used.  

a. Never have to retreat if in your own home

C. Defense of Third Persons (of others)

1. General rule - One may defend others on the same basis that he may defend himself – must be reasonable, in proportion and not for retaliation.  
2. Mistake of defending a 3rd person – Some courts say that if the mistake was reasonable then person you’re defending (actual tortfeasor) is liable (extended consequences).  Others say you’re liable even if reasonable mistake.


D. Defense of Personal Property

1. Great Atlantic & Pacific Tea v. Paul – Mr. Paul was grabbed by the store owner and forced to office and searched, when the owner thought that he had stolen a can of tick spray.  It turns out that Paul didn't and so the court found that the store was liable for $10K in compensatory damages and $30K in punitive damages.  Here the D was asking the court to adopt the merchant’s privilege and saying that D only detained Paul for a "reasonable investigation of the facts".  The court refuses and goes on to say that even if they did adopt it, it still would not help the P since his detention of Mr. Paul was not reasonable (didn’t see it happen and didn’t check shelf).  

2. Privileges

a. Recapture of chattels –Required: (IF not met(false imprisonment, battery)

(1) Reasonable force

(2) Hot pursuit (run right after them)

(3) Person has actual chattel 

b. Shopkeeper’s solution: Merchant's privilege – enacted almost everywhere – gives more leeway – but not all that useful in practice

(1) Reasonable belief someone has taken chattel (can be mistaken and still meet privilege)

(2) Reasonable investigation – can detain for necessary time

E. Defense of Real property

1. Can use reasonable force to eject trespasser 

a. Should request to depart first, unless force on their part shows request would be futile

b. Trespasser has no right to resist – if they don’t leave and instead escalate, you now have self-defense privilege 

2.  Katko v. Briney – D. Briney owned farmhouse that suffered break-ins so set up spring gun trap w/gun rigged to legs of intruder. P. had been there previously looking for old bottles and went into room and was shot (lost much of his leg).  Held: D did not have privilege to use that level of force as intrusion did not threaten death or serious harm to occupants (no occupants). 
a. Restatement - The value of human life and limb so outweighs the interest of a possessor of land in excluding from it, that he had no privilege to use force intended or likely to cause death or serious harm against another whom the possessor sees about to enter his premises, unless the intrusion threatens death or serious bodily harm to the occupiers or users of the premises. 
3. Brown v. Martinez – Battery – D sees two figures running to southwest corner of watermelon patch, then shoots the gun in southeast direction in order to scare them off of the property and hits the P in the leg.  D had no intent to cause any bodily contact, but he did have the intent to cause apprehension of contact.  The intent was transferred.  Issue was the idea of transferring intent when the original intent was privileged.  You can threaten deadly force in defense of your property or yourself; you just can't actually use it.  So can they transfer an intent which would otherwise be privileged and then use it to complete the battery.

F. Privilege of Discipline
1. Parents - Force and confinement w/in limits

2. Others - teachers / school bus drivers - more limited privilege.  Cannot use the same discipline that parents are allowed to use. 

G. Consent

1. Austin v. Berwyn – Candlelight dinner and then they were on the couch.  A leans over to kiss B and ends up breaking his neck.  B says that he did not consent to the kiss and that he was revolted. He sues him for battery.  What tells us that he consented?  The situation tells us that if he really was revolted then he probably would have left earlier.  The situation implies consent as a social norm.  

a. Rely on reasonable appearance 

b. Circumstances show consent 

c. Extent of consent – unexpected consequences - If you consent to the contact, then you are consenting to anything that might follow from the contact, including that which is unforeseeable

d. Consent as negating harmful intent 
2. Entering into consent

a. Expressly - oral or written

b. Implied through actions - ex: lift arm for inoculation, Austin v. Berwyn

c. Implied in law - ex: emergency 
(1) Hypo - Bad accident and a patient is brought to the emergency room unconscious.  Is this a battery?  There is a presumption of implied consent from the circumstances.    Here they imply consent in law.  

d. To obtain a valid consent, the P needs to be informed of all of the risks of the medical procedure.  The informed consent cases today are not treated as battery, but instead negligence.  Negligence cases can be covered by insurance, but intentional torts cannot be, so Ps have an advantage to suing for negligence.

3. Scope of Consent

a. Geographic - ex: left ear / right ear operation - doctor wants to operate on the right ear, and then changes his mind and operates on the left ear.  Court said that the left ear was never mentioned and was not in the geographic consent.  

(1) Kennedy v. Parrott – P consented to an appendectomy and then the doctor goes in and finds other problems that he operates on but problems arise as result of extra op. (doctor cut blood vessel, causing clots) She sues and the court holds that this was still in the realm of her consent.  The consent was assumed to be general in nature for the area of the operation.  Courts are willing to let bodily autonomy slide a little b/c of feeling that if person given choice would comply.

b. Temporal - ex: base of snow fence - lease for a snow fence which was a consent for a certain period of time.  After the time had expired, then the consent had also expired and it was a trespass.

c. Conditional - ex: family blood only in operation 

(1) Ashcraft v. King – Conditional consent – Teen has an operation on the condition that only her family's blood could be used for the transfusion.  The hospital does not comply and she gets AIDS.  Is this consent?  No, it was a conditional consent - she only consented to the transfusion, not the non-familial blood.  She can set any conditions that she wants when it concerns bodily autonomy.  Here, the transfusions exceeded the consent given.  

4. Effectiveness of Consent

a. Incapacity - ex: Can't understand risks – invalid consent
(1) Must be able to weigh consequences to give consent
(2) Will invalidate consent only if D knows (D can only act on reasonable appearance)
(3) Reavis v. Slominski – Capacity to consent – P Reavis says that she suffered from an abnormal ability to refuse sex and was therefore incapable of consenting.  She sued him for battery.  W/o D's knowledge of this inability, he would not be culpable.  D also felt that if she did not comply, then she would lose her job.  She is arguing that she was in essence forced and could not voluntarily agree.  It is possible that coercion can invalidate consent.  

b. Statute Disallows - ex: child labor laws – cannot be consented to

c. Fraud, Misrepresentation, Coercion – defect in means by which consent is procured – invalidates consent

(1) Herpes hypos 

(a)  she asks and he says no – affirmative misrepresentation

(b) she doesn’t ask he doesn’t tell – misrep. by omission

(2) Doe v. Johnson – Johnson knew or should have known he had high risk of HIV b/c of lifestyle.  He did not warn P.  But “should have known” not good enough for intent (maybe negligence)

5. Treatment of Medical Consent 

a. Doctor must get consent before medical procedure

b. Failure to disclose risks is treated under negligence (not intentional) instead of battery – could be battery if dr. intentionally misrepresented

6. Consent to crime 

a. Majority rule – one cannot consent to crime – P can recover from D 

(1) Example: Illegal fight that both consent to and one injured – this rule allows P to recover even after violating law

7. Substituted Consent – guardian must make decisions based on best interests of patient, not on what guardian would do for herself

8. Revocation of consent – consent can be withdrawn at any time 

H. Privileges Not Based on P’s Conduct
1. Public Necessity – Complete Privilege (for public official) – Individual/ Homeowner bears cost if damage sustained– Traditional rule and CA rule
a. Surocco v. Geary – There was a fire and D Geary blows up P's house to stop progress of raging fire.  S sues for trespass to land and conversion (since his possessions were destroyed).  D says that either way the house would have burned.  P says that he still would have had the time to remove his items before the house burned.  Court says that he could do this out of public necessity since he was saving the city by destroying the home.  

b. Basis for privilege is apparent necessity, thus if the mayor orders the house burnt up and it then becomes clear that the home could never have burnt down, courts will still sustain privilege of public official if:

(1) Good faith; AND

(2) Apparent necessity  
2. Public Necessity – Incomplete privilege (for public official)- Public bears cost if damage done
a. Wegner v. Milwaukee Mutual Ins. – Here, the house is semi destroyed during a stand off with a criminal involving tear gas, broken windows, etc.  Here the Ct. says that you have to pay for the damage and that it is unjust to make a single individual bear the cost, when the capture of the criminal benefited everyone. 

3. Private Necessity – Incomplete privilege (for private person)
a. Ploof v. Putnam – The P brought suit b/c him and his wife were sailing a sloop when a storm arose and they were forced to tie up the boat on the D's dock.  D unmoored the boat and the P and his family were injured.  P sues for trespass to chattels, conversion and battery.  D responds with defense of property.  P responds with private necessity

(1) Apparent necessity will trump defense of property
b. Vincent v. Lake Erie Transportation – Unjust enrichment – Steamship is charging cargo and the storm comes.  They try to leave, but can't and they end up injuring the dock.  Defense is private necessity.  Does he need to stay there to save the ship?  Yes, there was a big storm.  However, in this instance there was damage caused by the private necessity and we need to decide who bears that loss.  The court says that the party having the privilege has to pay for the damage, since they imposed risk on dock owner and have benefited from the loss of the dock.  Boat owner pays b/c otherwise they are unjustly enriched, but won’t have to pay punitive damages.  

c. Are Ploof and Vincent consistent?  Yes, the only difference b/t the cases is that in Ploof the dock had actual damages, so they have to pay.

d. One also has the right to enter and retrieve property
Negligence

I. General Duty of Care 

A. Duty to use that amount of care a reasonable and prudent person would use under similar circumstances.

B. Negligence Prima Facie Case
1. Duty - Did the D have any obligation to act reasonably toward the P?  Will always be a duty to act reasonably.  Duty sets legal rules and uses generic classes of cases/people to limit liability.

2. Breach of Duty - Negligence in its simplest terms is failing to exercise that amount of care that rpp would under similar circum.’s  (For exam: cogent analysis of whether D’s actions were unreasonable; factors we identify through Carroll towing. Risks, alternatives, utility and balance.)
3. Actual Cause - Means that the negligent act must be the cause of the injury.  (but-for test; substantial factor test)

4. Proximate (legal) Cause - There was a duty, there was a breach, there was actual cause, but D not liable because not foreseeable P or risk (Class of Risks/Class of Persons)  

5. Damage - Unlike intentional torts there must be actual damage or the P has no cause of action.  
C. Order of Analysis

1. First figure out who is suing whom.

2. Apply the prima facie case to the D.  

3. Look at defenses.

II. Limiting and Expanding Duty of Care R

A. Carriers, Host-Drivers and Landowners

1. The "usual duty" is to act reasonably under the circumstances.  
2. There are situations in which there is a "limited duty" or "no duty" (to limit liability; diff from prox. cause b/c prox. cause more factually based).  For example, there is normally not a full duty of care to avoid negligent infliction of emotional distress.
3. Doser v. Interstate Power Co. – Common Carriers – P bus passenger was injured when car turned in front of bus.  P only showed she was injured while on bus and did not show negligence by bus driver.  Court says high degree of care demanded of common carriers.  Burden is on D to show free from negligence.
4. Ala. Code – Guest Statutes –limited driver’s duty toward passenger.  Under the statute, if you were a nonpaying passenger in a car, then you could not hold the driver liable if the driver acted negligently.  Driver was only held liable if he acted willfully or wantonly.  
a. Brown v. Merlo – CA held the guest statute unconstitutional b/c it violated equal protection.  This spurred many states to do the same.  
III. Landowners’ Duties to Trespassers, Licensees, Invitees and Children
A. The classic area where there is limited liability is with landowners.  
B. Three categories of people that come onto land:
1. Trespasser – Have a duty to avoid willful/wanton or reckless conduct until 1) discovered; or 2) should know (facts within knowledge)(duty increases (like licensee now, must use reasonable care).  No duty to inspect for trespassers.  Why limited? Because constant concern for being sued would create 1) high cost of insurance; and 2) constant monitoring of property.

a. Footpath exception – If footpath on premises, have duty to act reasonably to people on footpath even if you don’t know someone is there at any given moment.  Almost a full duty, though still no duty to inspect (as you would have to do for reasonable care).

2. Licensee – Someone on the land with permission but w/ limited license to be on the premises (not to benefit landowner, but landowner knows they’re there or coming).  Social guests are licensees (lesser duty of care (a bit more than duty owed to trespasser).  Duty to act reasonably for known risks.

3. Invitee – Someone invited on the property for some purpose beneficial to the landowner.  Full duty of care owed.  

a. Two versions of invitees:

(1) Visitor at least in part for economic purpose.  (common law rule)  

(2) Public invitation – If the landowner allowed the public on the property, even if not for business purposes, they would be treated as an invitee.  (e.g. libraries, hospitals, parks, etc. – extension of common law rule)

b. Invitation can be limited to one area so that if P is injured in another area, he cannot sue b/c now a trespasser.

(1) Hypo: Reunion at Yale.  Goes to urinate in hedges and falls over into trees.  Yale argues licensee at best (social guest), maybe trespasser.  P argues invitee b/c they wanted his money as alumni.

(2) Hypo:  people gathered on bridge and bridge collapsed.  Invitees b/c path is there (public invitation).

4. Gladon v. Greater Cleveland Regional Transit Authority – P was drunk and got off train at wrong exit, and was beat up and ended up on the train tracks.  He didn’t know if he jumped or was pushed.  The train came by and ran over his leg.  P was a trespasser on the tracks (not invited there, though invitee on train or platform), so duty of train conductor was to avoid willful/wanton/reckless conduct UNTIL P is discovered or facts come to attention that should make D aware (like shoe on train track). After the conductor saw him, she had a duty to act reasonably.  It is unclear whether she was going too fast or applied brake properly.

C. Child Trespassers  
1. Bennett v Stanley – Mother and kid drown in pool next door b/c fence was taken down and pool was drained but had collected rainwater (6 feet) and sides slimy so can’t climb out.  Trespassers, but court carves out exception, giving children special status (“dangerous instrumentality” rule imposes higher duty of care to child trespasser).  Idea is that kids are lured onto the property by this attractive nuisance (as if you invited them).  
a. Attractive nuisance doctrine (Rest. 339)– A possessor of land is subject to liability (owes full duty) for physical harm to children trespassing thereon caused by an artificial condition upon land if:

(1) The trespass by children is likely (foreseeable)

(2) The landowner knows or has reason to know of the danger and realizes or should realize it involves an unreasonable risk of death or serious harm.

(3) Children b/c of youth do not discover the condition or realize the risk

b. Exception: Common hazard – no duty in these cases, like stock ponds in AZ – still artificial, but not treated as attractive nuisance.

c. Just b/c satisfy this rule, however, does not mean that the landowner will be liable.  Still have to show that the L was negligent.  
d. This rule does not apply to natural conditions.
e. Hypo: kids jump into pool full of sulfuric acid, but doctrine not applied b/c the nuisance did not lure them onto the property.  They wandered on and then discovered it.

D. Open and Obvious Exception - The rule is that if the danger is open and obvious, then the D has no duty to protect P from this kind of danger b/c “any further warning would be an empty form” that would not reduce likelihood of resulting harm.

1. O’Sullivan v. Shaw – P wanted to recover for injuries caused when he dived into the shallow end of a pool owned by the D.  D says that the danger was an open and obvious danger, so they should not be liable.  The P says that open and obvious is corollary of assumption of risk, which was abolished under comparative fault.  But court rejects this argument b/c assump of risk goes to P’s neg whereas o and o goes to D’s duty.  Court says o and o danger rule presumes a P exercises reasonable care for his own safety, but this is problem b/c comp. fault should not presume P is not negligent.  

2. Hypo: Mirror in K-mart – guy coming out of store w/ mirror runs into poles that keep cars from coming in store.  K-mart argues o and o danger.  But, patron could forget b/w going in and coming out.
a. General Rule – Where risk is foreseeable, even if danger is obvious (can’t claim NO Duty – this is distinguished from O’Sullivan  

b. Result: O and O danger rule still exists (an objective test) – P’s way around it is to argue that it is foreseeable that person will forget, etc.
E. Duty to Persons Off the Land (but injured by something on it)

1. Hypo: oak tree in front yard collapses on Porsche in neighbor’s driveway

2. Progression
a. Natural/Artificial (Active) Distinction
(1) If tree falls by natural cause ( No Duty
(2) If the L undertook an activity on the property, like pruning tree, and cut wrong limb ( Duty owed 
b. Natural: Rural/Urban distinction
(1) Rural – no duty
(2) Urban – duty owed even if natural cause  
c. Abolition of Categories – works itself out in breach, b/c in rural setting burden may be greater and risk is lower (less people).
F. The Firefighter’s Rule (applies to police officers too)
1. Firefighters Rule – NO duty owed to fire personnel when carrying out job fighting fires.

2. Exception
a. If the risk that injures the firefighter at the scene is outside the regular risk (ex - Injury occurs not b/c of the fire, but b/c of the inhalation of toxic substances, of which they received no warning.)

G. Abolishing categories: Landowner owes General Duty of care to everyone 
1. Rowland v. Christian – The P was a social guest in D’s apartment.  The porcelain handle of the faucet broke off in P’s hand and severed tendons and nerves.  D knew of defect and failed to warn.  P was licensee, so D has duty to protect P from known risks.  But in CA, rule was strange that D did not have to warn licensees. So court abolishes categories b/c conduct doesn’t vary w/ regard to status of person coming on property (Selmi doesn’t agree).  

a. Categories are relevant but not determinative( factors go to breach.  Abolishing categories potentially expands liability.

b. Not all courts have followed CA example, except for licensee/invitee (duty owed to licensee).  But many states think no duty owed to trespassers.
2. Scurti v city of NY- Boy electrocuted while crawling through hole.  Categories had already been abolished in NY.  Categories should be considered under std. of reasonable care.  Kid trespassing will go to foreseeability.
3. Recreational Use Statutes: Retains landowners’ special immunities as to any nonpaying recreational user in order to encourage landowners to open up property to public (CA has one).
H. Lessors
1. Common Law Rule - The landlord is not liable for injuries to his tenants and their visitors resulting from defects in the premises (based on concept of lease as conveyance of prop. and transfer of possession and control to tenant)

2. Exceptions to Nonliability
a. LL contracts to repair defects. 

b. LL conceals defects form tenant (not readily noticeable – latent defect).

c. Leased for Public Use

d. Retained in LL’s control

e. Negligent repairs

3. Pagelsdorf v. Safeco Insurance Co. of America – Two story apartment and P was helping tenants move.  P was lowering some items over the balcony and the rail broke and he fell.  P would not fall into any exception above,(so LL not traditionally liable.  Modern rule: Court abandons general rule of nonliability and adopts duty to exercise ordinary care by LL in maintenance of premises.
IV. Limited Duty: Nonfeasance

A. The No Duty to Act Rule

1. General Rule - One person owes another no duty to take active or affirmative steps for the other's protection.  There is liability for misfeasance - negligence in doing something active - but no liability for nonfeasance. 

a. Hypo: baby on subway tracks.  No duty to rescue though easy to do. 

2. Nonfeasance - misfeasance distinction
a. Nonfeasance – Not acting, doing nothing.  

b. Misfeasance – Negligence in doing something active.  

3. Yania v. Bigan – P comes onto D’s coal strip-mining operation for a business matter and was asked to aid in starting a pump.  D taunts P to jump in from 16-18 ft height and P drowns.  D argues nonfeasance b/c did nothing.  Court ignores taunting b/c cannot be neg. act w/regard to an adult of full mental faculties.  
4. Newton v. Ellis – D dug wells in the road and left holes unlit at night.  P is traveling at night and fell into the hole and was injured.  Court found misfeasance b/c digging w/o taking proper steps to protect others from injury.
5. Digging a hole v Taunting: Difference? creating a risk v not creating a risk.
a. In all nonfeasance cases, there will be some prior action ignored by court.  Why have the rule? B/c imposing a duty limits autonomy and lines must be drawn.  Should you have to pay $5 everytime you get a mailer to save a child in Africa?
B. Exceptions to Nonfeasance

1. When D causes harm( Duty arises  

2. When D creates risk of harm ( Duty arises (e.g. deer in road)

3. When D begins rendering aid ( Assumption of Duty

a. Wakulich v Mraz – 2 Ds provide alcohol to 16 yr. old P and offer money if she can drink w/o vomiting.  P loses consciousness and Ds place her downstairs in room where they observe her vomiting profusely.  Ds later checked on her, changed her shirt and put pillow under her head to prevent aspiration.  Court says duty assumed.  Jury must weigh factors of breach.

b. Duty can be discontinued as long as you leave in no worse position:

(1) 2 examples of worse position:

(a) If other people forego helping b/c they think that you are going to do it.

(b) Worse injury or harm.  

c. Krieg v. Massey – Manager of an apt building sees P with a gun.  D takes the gun away and puts it on top of the closet.  Then P kills himself with the gun.  There was no duty here for the D since the court held that she left P in no worse position.
4. Special Relationships

a. Farwell v. Keaton – Two friends go out to a bar and try to pick up two girls.  The girls tell their friends who chased them, S was fine, but F was severely beaten.  S finds F under a car, picks him up and puts him in the car.  He then took him to his grandparent’s home and left him in the back of the car where he “went to sleep”.  F died 3 days later and evidence showed medical attention could have prevented.  D argues no worse position.  P argues worse position b/c he was preventing anyone else from acting.  The court ignores this issue, however, and finds a duty b/c of their special relationship – “companions engaged in a common undertaking.”  The argument is that if there is a special relationship, then you have a duty even if you do nothing.  The court said that implicit in their common undertaking is that one will render assistance to the other when he is in peril. 

b. Can break special relationships into two groups:

(1) Determinative relationships – Preexisting relationships b/w parties that require them to use reasonable care for the P’s safety including affirmative efforts to rescue.  Can choose to enter or not. 

(a) Carrier – passenger

(b) Innkeeper – guest

(c) Landowner – lawful entrant

(d) Custodian – person in custody

(e) Employer – employee

(f) School – student

(2) Indeterminate/Ad Hoc relationships – Created on the spot – not formal, status relationships but doing something for common purpose.  This may be too far in expansion of duty.  

V. Contract and Duty

A. Why the Uncertainty?

1. Tort considerations are foreign to contractual relationships.  If you do add a tort duty, then you undermine the expectations of individuals who enter into Ks.  

a. Contract – voluntary duty

b. Tort – involuntary – imposed on you

2. Nonfeasance – but K can serve to show special relationship

B. Parties in Privity - Nonperformance of Promises 

1. Unenforceable Promises

a. Thorne v. Deas – T owned a ½ interest in a vessel and the D owned the other ½.  D was supposed to get insurance, but does not and vessel is wrecked.  Tort duty? No, nonfeasance.  Contract duty? No, no consideration.  P seeks insurance proceeds for econ. damages (not arising from physical injury to person or property).  Tort law usually does not allow recovery for strictly economic damage – K law does this.

(1) Old Rule – Promise alone is not enough to create tort duty even if there was reliance on it – just nonfeasance.  

2. Enforceable Promises

a. Mobil Oil Corp. v. Thorn – P. Mobil sued for money from sale of oil, and D lessee counterclaimed for injury on leased premises b/c roof leaked and Mobil failed to repair it even after notice (D slipped and was injured).  Provision in lease obligated Mobil to make repairs after notice.  Lessee wants physical injury (in tort) not just economic (repair).  Mobil says nonfeasance but K provision was directly intended to avoid physical injury so court holds that tort duty can arise out of this K.  Court allows this tort duty to be imposed in commercial setting, not just residential, despite old rule forbidding it.  Slight incursion of tort law into K law, but limited to the person who Mobil K’d with and same action that breached K was neg. act for tort purposes.

(1) After this case, by signing K( assume a tort duty
(2) Physical safety involved
b. Grimes v Kennedy Krieger Institute, Inc. – Study set up to determine if necessary to clean up lead in rental houses.  P. children placed in homes w/ incomplete abatement of lead and suffered elevated levels.  Parents were not fully informed.  Held: a duty can be found on several grounds, one is that special relationship arises.  Court says that by entering K, D needs to take actions to care for kids.  NOTE: NO Breach of K, K was performed, yet entry into K gives rise to tort duty to act reasonably.

(1) Scope of duty not limited by K, differs from Mobil
(2) Safety related obligation

c. Southwestern Bell Tel. v. Delanney – D said that the telephone company negligently failed to perform its K to publish a Yellow pages advertisement.  The court says that there is no tort liability here b/c there were no physical damages here, just economic damages.  Just lost business.  

(1) Economic damages – NO tort duty arises, only recovery in K  

d. Duty has to relate to K

C. Parties Not in Privity - Promises to 3rd Persons 

1. Winterbottom v. Wright – The difference in this case is that a 3rd party outside the K is bringing suit (P not in privity w/ D).  D was under a K with the Postman to supply coaches and to keep them in good repair.  P was a coachman and was lamed for life when the coach broke down.  P said D neglected to perform repair portion of K.  Court says no duty b/c no privity of K. Why?

a. Concern for too much liability
b. If two parties in K settle over breach, a 3rd party can then come along and rip open the settlement w/tort action.
c. No longer good law
(1) Hypo: car repair K w/shop and driver hits another driver b/c he thought his brakes were fine.  If still good law, P could not sue shop.
2. H.R. Moch v. Rensselaer Water Co. – D Ks w/ city to supply water.  P’s warehouse burns down and says D failed to supply adequate water after notice of fire.  Court frames as misfeasance, but still no duty found b/c P not in privity of K w/D.  Court says K is about expectations and K did not expect to have to supply adequate water for a big fire, and to impose this would ruin their bargain (i.e. they would have charged more).  

a. Cardozo worried about enlarging zone of duty – too much liability (whole city)
b. Strauss v. Belle Realty Co. – New England power outage and guy slips and falls in basement common area (K b/w landlord and ConEd).  No liability.  If he had fallen in his apt. where in direct K w/ ConEd ( could have tort duty.

3. Palka v. Servicemaster Management Services – P was a nurse in a hospital.  The hospital had entered into a K with D who was to manage maintenance operations, and hospital left all inspections to them.  P was injured when a fan fell.  Mis or Non?  Court found duty despite Moch and Strauss.  The difference is smaller liability than Moch, and hospital outsourced its existing duty, and had D never taken on role, P would have been in less risky setting.

a. Palka Factors to support imposition of duty:
(1) Reasonably interconnected and anticipated relationships – D knows when entering K

(2) Particularity of assumed responsibility under the K – D knows this is a safety K

(3) Displacement of particular safety function designed to protect persons like the P.

D. Contract and Duty summary:

1. Duty may arise out of K; Look to these variables:

a. Nonfeasance v. misfeasance

b. Privity v non-privity

c. Physical v economic harm: No liability in tort for economic harm. 

d. D’s intent in K to protect 3rd persons (like Palka)

e. Scope of liability (Moch v Palka)

2. Parties in privity

a. Misfeasance( Duty 

b. Nonfeasance( duty if foreseeable harm to P (like Mobil)

(1) No issue of extended liability – finite group of plaintiffs. 

(2) Courts will generally find a duty w/ towards person you K’d with if physical risk relates to D’s K duty. To avoid, put in the K who has assumed the risk.

3. Parties not in Privity 

a. If physical harm AND misfeasance( liability likely, but concern over widespread liability (like Moch and Strauss said)

b. Physical harm AND nonfeasance – Difficult area to argue there is a duty.  Have basic nonfeasance rule and no privity of K – not a party to K. 

4. IF duty arises, must come squarely out of K  

E. Action as a Promise or Undertaking

1. Florence v. Goldberg – Mother walks child to school everyday for 2 weeks and sees crossing guard stationed there by city police. Lets kid walk to school alone because relied on guard. Guy called in sick, city didn’t replace, and kid was hit by car. K?  No express K, but an implied promise.  Court finds a duty based on 1)promise and 2) reliance on promise.  There is a duty when there is a promise to protect a special class plus reliance on the promise.  If mom hadn’t relied, no liability. Narrow duty that is circumscribed by protection D promised through action. 

2. Kircher v. City of Jamestown – P entering car is attacked and 2 onlookers chase.  Onlookers tell cop, and he promised to call it in.  P raped and beaten and sues city. No duty – promise made to other people, not victim, so victim did not rely.  Courts don’t want to hold cops liable b/c of scope of liability and don’t want to allocate police resources.  Need:

a. Direct Contact w/ claimant
b. Reliance by harmed party 

VI. The Duty to Protect FROM 3rd Persons

A. General Rule – D owes no duty to protect from 3rd person’s conduct.  
1. Reason: We don’t want to transfer duty to protect against crime from public (police) to private b/c too much imposition to own property  
B. Exceptions

1. Duty owed to protect P because of either:

a. D’s relationship to P

b. D’s relationship to dangerous person

C. D’s Relationship w/ the P
1. Posecai v. Wal-Mart Stores – Woman is robbed in the parking lot by person under car. Alleges that D owed a duty to prevent crime by having security guards. Adopts Balancing Test (see below).  Court found that there was not the requisite degree of foreseeability to hold D liable.  

2. 4 tests to determine if landowner owes duty to INVITEES protect from crimes by 3rd persons on property (getting more broad and amorphous w/each test)
a. Specific imminent harm – Landowner must know of specific imminent harm about to befall P.  

b. Prior similar incidents test – Landowner is on notice that dangers are around. Foreseeability established by previous crimes. 

c. Totality of circumstances – All relevant factual circumstances (old rule in CA) 

d. Balancing test – Minority (CA) test - Weigh the foreseeability of the harm against the burden of precaution.  Taking (breach) analysis that we would normally leave to jury and making it matter of law to keep control and limit liability. 

3. Parish v. Truman – Social Guest Rule.  P was a social guest at D’s home in high crime area.  D answers door w/o checking and some men rush in and shoot P.  P sued D for negligence.  Held: Private person has no duty to protect another from criminal attacks by 3rd persons w/o some special relationship.  P and D did not have the type of special relationship (such as 7 relationships) to overcome nonfeasance and licensee status.  
a. But couldn’t we argue that D created the risk, so misfeasance?
4. Employer’s duty to employees
a. Duty owed to protect from 3rd parties if employee comes into position of imminent danger and this is known to master.
(1) Taxi case – bullet proof glass.  Duty owed to independent contractor?  Driver could argue duty from K, but co. would respond we didn’t K for bullet proof glass.  P would argue extend K (Grimes).
5. Schools and Special Relationships

a. Marquay v. Eno – Ps are 3 students who claimed to be sexually abused by employees of the school and they sue b/c host of other school employees were aware or should have been aware but didn’t protect. 

(1) Reporting Statute 

(a) Private right of action - There was a statute that mandated that any person suspecting abuse report it to the state.  But court will not allow this to create a tort b/c legislature did not intend one.

(b) Negligence per se – Can also use the statute for negligence per se (class of persons, class of risks).  The function of negligence per se is to establish breach, not duty, so this doesn’t help.  

(2) Instead court relies on special relationship – common law

(a) Teachers / Principals and Superintendents all owe duty but breach will be different w/ immediacy of relationship

(b) While in school, child is deprived of protection of parents, so actor who takes custody of a child is required to give protection that the custody has deprived child of.

(c) Duty is limited to periods when parental protection is compromised, but employees of school could still be liable for injuries off school grounds or after school hours if neg. action proximately caused injury to student.

b. Mirard v. City of NY – P student bumps into another student who then threatens to kill her.  P tried to report twice to security officer and told teacher in hall.  Then the other student struck her w/ a hammer and stabbed her sister.  Marquay says duty owed b/c of custodial relationship.  Also, school affirmatively decided to have security.  By improperly running it(misfeasance.

c. Young v. Salt Lake City School District – Child was struck in crosswalk after school and sued saying school should have provided crossing guard, lights, etc.  Held: No duty b/c off premises and after hours

d. Fazzolari v. Portland School District – P was 15 year old student who was dropped off at school before school hours, then attacked.  Held: Duty owed b/c sensible school administrators would take some precautions since school was open at that time for some other activities, etc.

e. Colleges – courts generally don’t impose duty to protect w/respect to dangers of sex, alcohol, drugs, etc.  b/c students are adults
(1) Exception: Dorms – LL/tenant relationship(duty owed (invitees)
6. LL’s duty to tenants and their guests
a. Majority view – Duty owed if someone comes into common area and harms tenant (foreseeable risk) – Kline
b. Minority view – No duty - Funchess v Cecil Newman
D. D’s Relationship w/ Dangerous Persons

1. Special relationship w/ the dangerous person – Duty runs to all those who are directly and foreseeably exposed to a risk of bodily harm if D is in a special relationship w/ either P or 3rd party.  D needs (Rosales): 

a. Knowledge

b. Ability to control

c. AND Special Relationship (to get by nonfeasance)   

2. LL/tenant: Rosales v. Stewart – 10 year old was killed while standing in her own yard.  She was struck by a bullet fired by Boyer who rented the dwelling next door from D.  D knew that Boyer fired his gun occasionally and failed to prevent it.  LL is under duty to 3d persons (Ps) to do all he legally can to get rid of a dangerous condition on the leased premises, even getting rid of tenant.  NOTE: This case may have an actual cause problem.  Cannot say but for the L’s failure to terminate the lease, then the P would not have been injured if the P could have been injured w/in the 30 days notice period.  

3. Custodian/person in custody: Dudley v. Offender Aid And Restoration of Richmond, Inc.- Security practically non-existent in halfway house that dangerous felon lived in who went out raped, beat and killed a woman.  Custodian/person in custody relationship b/w D and rapist so D owes duty.

4. Duty of Parents – duty narrowed here to avoid interference w/parenting

a. Knowledge of specific, dangerous habit

b. Ability to control

5. Dr/patient – duty to warn only, not protect
a. Tarasoff v. Regents of University of CA – Poddar killed P and had previously told the school psychologist that he was planning to do this.  They detained Poddar, but then released him soon after.  Special relationship b/w Poddar and Psych.  School had knowledge and ability to control. Neg. act was failing to warn P.  Countervailing concerns of 1) undermining Dr/patient relationship and 2)knowing when patient is serious enough.  Court imposes duty to warn (not protect, as in LL/tenant and Parent/child) b/c no big burden to let a single person know of risk and obviously they knew he was serious since they detained him.  Professional std. of care used for breach.  

b. Dimarco v. Lynch Homes – Blood technician/patient was exposed to hepatitis and doctor told her that if she remained symptom-free for 6 weeks she wasn’t infected.  After 8 weeks, she resumed sex w/P Dimarco.  She had disease and Dimarco got it.  P sued saying dr should have warned patient to avoid sex for 6 months. Held: duty owed to P b/c imperative that Dr. give patient proper advice about preventing spread of disease.
c. Witthoeft v. Kiskaddon – D Dr tested patient as having terribly bad eyesight, well below statutory req.’s for driving, and he was supposed to report to state by law.  He didn’t and didn’t tell patient who struck and killed P.  Held: No duty to warn patient b/c she was in “best position” to know of her deficiency
6. More duty to warn: Thompson v. County of Alameda – criminal threatened to kill an unnamed child.  He is released and kills 5-yr-old.  No duty to warn b/c no readily identifiable victim.  Also, police were the ones told and courts are hesitant to expand police liability b/c always in these situations.

7. Negligent Entrustment( Misfeasance

a. Negligent entrustment rule– Actor must have actual or constructive knowledge of entrustee’s incompetency.  E.g. permitting to drive – giving keys is an affirmative act.  D held neg. for empowering person.

b. West American Insurance v. Turner – 18 y.o. Turner was drunk and Christersen gave him keys( car wreck.  Christersen gave permission, Turner was incompetent, and Christersen had knowledge. 

c. Vince v. Wilson – P suffered injury in a car accident and D (great aunt) provided funding for purchase of car.  The court held that proof of these allegations was sufficient to get the case to the jury under the theory of negligent entrustment.  Maybe too farfetched – knowledge less direct.  Court even finds case against seller of car. 

d. Brigance v. Velvet Dove Restaurant – Commercial vendor of liquor who sells to minor can be held liable for 3rd person injuries as a result.  Duty here out of negligent entrustment.

e. Hypo: party at Justin’s house.  Not liable for injuries as result of Ellen who has too much to drink (but can’t provide liquor to minors).  Burden on person who is not a commercial vendor would be too great (no expertise, no insurance, we don’t want to ruin Xmas parties). 

E. Negligent Infliction of Emotional Distress (physical risk v no physical risk)

1. P. at Physical Risk 
a. Impact Rule – Once you had an impact of some sort, then the emotional distress that followed was recoverable b/c it was parasitic.  Most states (including CA) no longer follow this.  Problem: recovery for meaningless touching.

(1) Mitchell v. Rochester – P was in the street about to board a street railway car when the D drove a team of horses at her.  When the horses stopped, she was standing in the middle of them, but was never touched by them.  P subsequently suffers shock and a miscarriage.  Court says that she cannot recover b/c fright alone is not sufficient, and as corollary, consequences of fright not sufficient.  Need actual physical harm.  

(2) Miley v. Landry – P suffered from physical and emotional problems prior to the car accident.  Afterwards she got much worse.  Court held that D was responsible for the increased mental suffering b/c physical injury(emo d. can be parasitic

b. Physical Injury or Manifestation of Distress requirement.

(1) Replaced Impact Rule: Need Emo D that shows itself in some physical way
(2) CA threw out; just have to prove severe emo.d.
c. Pure Emotional Distress(lot of liability
(1) No legal req. for manifestation, but usually need to show it to convince jury
2. Physical risk to others (P as bystander)
a. Zone of Danger Test - A worker w/in the zone of danger of physical impact will be able to recover for emotional distress caused by fear of physical injury to himself, whereas a worker outside the zone will not.  Imminent apprehension of physical harm that contributes to emotional injury is prerequisite. 

(1) Grube v. Union Pacific RR – RR engineer saw trapped car in RR but couldn’t stop.  He alleges severe emo. d. from injury to others.  P fails to establish that he feared for his own safety, so he fails test

b. Dillon v. Legg – Case about the mother who saw a vehicle strike her child as she crossed the road, which caused her death.  Mother would not have been w/in the zone of danger.  Adopted new guidelines.  More expansive test.  

(1) Dillon Factors (hard to draw line):
(a) Location: Whether P was located near the scene of the accident as contrasted w/ one who was a distance away from it.

(b) Observance: Whether the shock resulted from a direct emotional impact upon the P from seeing the accident, as contrasted w/ learning of the accident from others after its occurrence.  

(c) Close Relationship: Whether the P and the victim were closely related.  

c. Thing v. La Chusa – P, hearing that her son had been struck by a car, rushed to the scene.  She did not see or hear the accident but found bloody child.  Court held that she could not recover under the new test to replace the Dillon guidelines. 

d. Thing Test (current CA law)

(1) Closely related to the injury victim.

(2) Present at the scene of the injury producing event and is then aware that it is causing injury to the victim

(a) Bird v. Saenz – P took mother to hospital for insertion of catheter then later saw doctors rushing her around, etc.  P cannot show she was present and aware at moment when artery was transected.
(3) As a result suffers serious emotional distress 

e. Direct Victims Rule –Used in CA – separate theory where P may be defeated by Thing test. Need: 1) Preexisting relationship; and 2) Clear that D’s neg. will directly injure P.  Then, bystander rules don’t apply. 
(1) Burgess v. Superior Court – During P’s labor, the doctor diagnosed a prolapsed cord then sedated P for cesarean.  Mother sued for her emo. d.  Thing might bar her since she was sedated, but direct victim test lets her recover.  

(2) We don’t want to give doctors incentive to sedate and defeat P.

3. Duties Independent of physical risks

a. 2 exceptions to Physical Risk Requirement

(1) Death messages – Misinformation 
(a) Heiner v. Moretuzzo – D tested the P for AIDS and negligently told her that she was infected, even after retest.  P sued for negligent infliction of emotional distress.  Court says that the P cannot recover where the distress is caused by the P’s fear of a nonexistent physical peril.  Diagnosis never placed her in peril.  

(b) Death telegram cases – When someone gets message that their loved one has died, but then it turns out not to be true.  Would not work with the zone of danger test.  This kind of misinformation, however, is treated as special in some courts.

(c) CA allowed husband to recover as direct victim where wife was misdiagnosed as having venereal disease.  

(2) Mishandling of Corpses

(a) Washington v. John T. Rhines – Wife receives the body of her husband who was supposed to be embalmed.  The body was drenched in fluid, offensive odor, etc.  The court dismissed the complaint and she could not recover since the P was not in the zone of danger.  This makes no sense b/c emo. d. not based on a physical danger to a person.

b. Boyles v. Kerr – D videotaped him having sex with his girlfriend and then showed it to his friends.  No NIED b/c no risk of physical harm.  

4. General Duty Rule
a. Sacco v. High Country Independent Press, Inc. – P was fired from her job.  Then D, her employer, falsely told the police that she had stolen some negatives.  P brings a claim for NIED.  Here there was no physical risk, was another misinformation case.  

(1) Minority Rule – A cause of action for NIED will arise where serious or severe emotional distress to the P was the reasonably foreseeable consequence of the D’s negligent act or omission.  Throw out NIED as separate tort and treat as normal negligence.

b. Camper v. Minor – Camper driving cement truck when 16 yr. old pulled out in front of P and she was killed instantly.  Camper viewed body.  Adopts general negligence approach w/ added fact that injury must be supported by expert medical or scientific proof.
5. Duty for Fear of Future Injury
a. Potter v. Firestone Tire - D operated a tire plant and put hazardous waste into a class II landfill instead of class I where it belonged.  Class IIs seep into groundwater.  Ps sue for NIED b/c fearing cancer.  Court adopts following standard:  

(1) CA Rule
(a) Ps have to be “more likely than not” to get cancer as result of D’s neg. UNLESS
(b) D’s conduct in causing the exposure amounts to oppression, fraud or malice.  (willful/conscious disregard)

(2) Court says that the Ps fall under the exception to the rule even though they were not more likely than not to get cancer. 
6.  Loss of Consortium Claim

a. Loss of services, support, love, companionship, affection, sexual relations, etc.

b. Shock value missing – a dull prolonged state  

c. General Rules

(1) Spouses can recover

(2) Children generally cannot for parents

(3) Parents generally cannot for children

VII. The Breach – Acting unreasonably – failing to exercise enough care

A. RPP Standard – An objective test

1. Stewart v. Motts – P. Stewart stopped at D’s auto shop to  offer help repairing a car.  In order to start and move it w/o the gas tank P poured gas into carburetor and K was supposed to turn ignition at given moment (car backfired and P seriously injured.  The proposed "high degree of care" instruction.  The P asked that the judge give the jury instruction that asked for a higher degree of reasonableness.  Court refused - only one single standard ( the "reasonably prudent person" standard.  We require a person to exercise "reasonable care."  The standard of care does not vary, but the amount of care does.  Situations will vary and so the amount of care will reasonably vary.  

2. As danger increases – reasonable person will exercise more care – this is covered by RPP std. What is danger?

a. RISK (probability of harm) – core of negligence

(1) Probability 

(2) Harm  

b. IF NO RISK then there can be NO NEGLIGENCE

c. Risk must be FORESEEABLE

3. Ordinary care is the care a reasonably prudent person would use under the circumstances.  The amount of care required by law must be in keeping with the degree of danger involved.  The amount of care changes as risk changes.

4. Negligence = conduct 

a. Evaluating D’s conduct – we don’t care what goes on in D’s mind

5. What is reasonable care? RPP – jury decides

a. Objective – Compare D to reasonably prudent person (a fictitious construct) – constructed person looks like D.

b. Individual differences are accounted for in the circumstances. 

6. Definition of Breach – acting unreasonably – Failure to exercise amount of care that RPP would exercise in same circumstances

7. Circumstances – 2 kinds

a. Internal – inherent in actor (blindness, expertise, Alzheimer’s)

b.
External – inherent in circumstances
B. Emergency Doctrine (a subset of negligence)

1. Wilson v. Sibert – D. Sibert was in car in line at drive-in window of bank.  The car in front abruptly started backing up toward him and D shifted into reverse striking P behind him.  D did not turn around nor sound horn.  The trial court gave two instructions on issue of negligence: 1) defining neg. 2) setting forth sudden emergency doctrine.  The court did not err in giving “superfluous instruction” though P thought it prejudicial; appeals court affirms.  The test of negligence is the same in emergency situation – i.e. conduct of reasonably prudent person under the circumstances. 

a. Emergency:
(1) Impairs ability to evaluate risk 
(2) Impairs information regarding risk 

b. The set of reactions reasonable in an emergency > set of reactions reasonable in non-emergency (but std. does not change)

C. More RPP

1. Blindness - Shepard v. Gardner Wholesale – Blind person trips on sidewalk in front of D’s business.  RPP takes on blindness here b/c a person with poor sight would exercise more care since they have greater risk.  Ordinary care is care an ordinarily prudent person w/ a like infirmity would exercise.

2. Expertise – Hill v. Sparks – D. Sparks was operator of earth-moving machinery and had several seasons experience when he told his sister to stand on ladder.  She fell and was run over when machine bounced.  Held: A person w/superior knowedge is supposed to exercise it over and above RPP std.

a. Hypo – Superior memory – D has driven down country road one time 10 years ago but has superior memory and remembers dangerous turn.  He forgets in moment and hurts someone.  He should be held to superior std.

3. RPP minimum characteristics – The RPP does have certain minimum reasoning abilities even when the D actually does not have them.  Must have common knowledge but not specialized knowledge.  

a. Creasy v. Rusk – D had Alzheimer's and hits nurse. Here we do not give the RPP Alzheimer’s b/c by definition a person w/mental illness is not reasonable.  Held: A person w/ mental disabilities is held to the same std. of care as reasonable person under circum.’s b/c of public policy reasons.  D won b/c duty of care was one-way, from nurse to patient (P gives consent, essentially).

b. We treat mentally ill adults diff. than children b/c adult more capable of causing harm
c. Hypo: Paint thinner – very low intellect of D who puts paint thinner in garage and throws cigarette into it.  We hold him to minimum intellect for protection of public
4. Auto hypos

a. Worn tire v. broken carburetor 
(1) General Rule – flaws must have been apparent upon reasonable inspection
(2) Prob. of harm changes w/different parts (blown tire more dangerous than non-working turn signal, e.g.)
5. Unforeseeable risk 

a. Roman v. Estate of Gobbo- D. Gobbo had prior heart prob.s and bypass surgery but doctor did not counsel against driving b/c sudden heart attack unforeseeable. He did have heart attack while driving killing himself, his wife and killing and injuring others. Held: for D - Loss of consciousness from unforeseen cause is complete defense to negligence.  Court does not want to limit sudden med. Emergency defense (but burden of proof is on D)
b. Unforeseeable = of such a low likelihood that it is not accounted for (but not zero)
D. Child Standard of Care – Mapped very closely to individual child b/c children mature at diff. rates and we don’t want to hold them to too great a std.  It is the duty of a child to exercise the same care that a reasonably careful child of the same age, intelligence, maturity, training and experience would exercise under the same or similar circumstances.  This jury instruction favors D.

1. Exception  - will hold children to higher std. b/c  risks are so great that we want to discourage children from doing it.  2 categories:

a. Adult activity
b. Inherently dangerous activity

(1) Most of the cases that hold them to an adult or inherently dangerous involve the use of a motorized vehicle.  

2. Robinson v. Lindsay – P Robinson is an 11 year old who lost her thumb during a snow mobile accident.  D was 13 at the time of the accident and was the driver of the snowmobile.  Held: Minor operating snowmobile is to be held to adult std. of care.

3. Hudson-Connor v. Putney – D 14 yr. old entrusted use of golf cart to 11 yr old who injured P w/it.  Held: golf cart not inherently dangerous/adult activity so neither is entrustment of it an adult activity

4. Rule of 7s
a. 0-7 can’t be capable of neg. as matter of law
b. 7-14 presumed incapable
c. >14 presumed capable  

E. Breach - Determining "Reasonableness" – a balancing of factors
1. Factors

a. Risk – Prob. of harm occurring 

b. Foreseeability – what risks were foreseeable to D at time of event (jury must not use hindsight)
c. Alternative conduct – what could have been done other than neg. act
(1) Burden of acting otherwise
(2) Maybe only alternative is doing nothing
2. Indiana Consolidated Ins. v. Mathew – Brother decides to mow the lawn, fills up tank, and returns 20 min later to start and saw a flame on the engine.  Turns off and tries to put out fire.  He runs home (across street) and calls fire department, and garage burns.  Insurance co. sues.  He was not neg. in filling tank (used funnel).  He was not neg. in starting in garage (garages designed for this).  And he was not neg. in failing to push flaming toro outside of garage b/c harm is greater.  Risks must be foreseeable.
a. Prob of harm to garage (80%); Prob of harm to Mathew (20%); Harm - but cost of rebuilding garage is $10,000 v. $100,000 to rebuild Mathew
3. Costs and Benefits – to determine if reasonable or unreasonable. Allocation of resources matters since they are not unlimited. 

a. Risk outweighs utility(unreasonable; Utility outweighs risk(reasonable

b. Expected cost v. Cost of Prevention - US v. Carroll Towing Co. – The negligent act is not having an attendant on the barge.  The court says that there is no general rule to determine when the absence of a bargee or other attendant will make the owner of the barge liable.  The burden of precaution would be the cost of paying someone to stay on the boat at all times, so that the accident does not occur.  This would be the cost to avoid the accident which you would compare to the cost of allowing injury to occur.  Court holds that company should have had bargee on board during working hours of daylight.  

(1) B < P x L = negligence

B = burden of precaution (cost of alternative conduct)

P = probability of harm


L = loss (harm)

If B <, negligent (  If its cheaper to avoid injury, and you don’t do it, you will be found liable, and pay the expected cost of PL. PL would end up being more than acting reasonably.

If B >, not negligent ( cheaper to allow injury = let it be. Victim will end up paying. 


(2) The rationale is economic efficiency.  

(3) Hypos: gas drum, hammer

c. Brown v Stiel hypo– steel design known to cause 3 workers or others to be killed or seriously injured v. concrete design – only 1 person.  Negligence? Will involve D’s weighing of costs and benefits 

d. Burden of Training - Lee v. GNLV corp – Lee chokes to death while eating at D.’s restaurant and his widow sued claiming D’s employees should have used Heimlich.


(1) Court holds that burden on food industry to train is too high given low probability of harm

e. Loss of Benefits - Fintzi v. New Jersey YMHA- P fell on wet grass while in relay race at camp. Benefits of camping outweigh risk of injury.

f. Costs to avoid and other costs - Bernier v. Boston Edison Co – Ramsdell was trying to cross the street in her car and gets into an accident.  She then loses control of her car and hits a light pole owned by D.  The light pole came down across Bernier's legs.  Kasputys laid w/in two feet of the pole and suffered a skull fracture.  R was definitely negligent, but so was Boston Edison in their design of the pole.  It was no costly to make poles more ductile.  D says that the pole was not meant to be hit, so it should not matter how it was constructed.  E had to take into account that other people may act negligently and hit the pole.  In determining negligence, must take into account risks by unreasonable people also.

(1) NOTE: changing pole would help pedestrians but possibly hurt motorists who hit pole more when it doesn’t break as easily.  It could also hurt pedestrians more when it does break (heavier).

g. Protecting property - Giant Food Inc v. Mitchell – D’s employee harms shopper while pursuing thief.  It is not negligent to pursue a thief, but there are risks of harm during the pursuit.  It would depend on whether the thief had a weapon, or how crowded the store is.  Then the probability goes up of hitting someone during the pursuit or harm goes up if weapon.  The court says degree of risk of harm to invitees must be weighed against privilege to protect property.  Held for D – did not expose to unreasonable harm.

h. Social utility - Parsons v. Crown Disposal Co. – Risk of noise from garbage truck.  A guy riding his horse was thrown off when the D's loud garbage truck came by.  Found for the D.  The social value of the interest the D is seeking to advance is the chief factor to consider.  Though fright might be foreseeable, must balance risk against social value.

F. Assessing Responsibility When More Than One Person is Negligent

1. Joint and Several liability - means that each D who was negligent in causing the injury is liable for the full amount of the injury to the P.  Thus, P could collect the full amount from D1 or from D2 - or a combination of the two.  This system favors P as one may be insolvent.

a. Contribution – allows D1 to go after D2 if D1 paid more than its fair share

b. Common law rule – j and s allowed for contribution but no way to measure percentages (50/50) or (1/3,1/3,1/3), etc.

(1) At common law any contributory negligence was complete defense
2. Several liability: Comparative fault – This system says that your liability is only in proportion to your fault.  Each must bear his share of loss.

a. P can now recover even w/ contrib. neg. under comparative fault
3. Hypo - P v. D1 and D2.  D1 (80%) and D2 (20%) responsible for the harm.  Injuries = $10,000.   How much should D1 and D2 pay?
a. Joint and Several – can collect $10,000 from either or percentages.  If one pays too much(contribution

b. Several – Can only collect amount from each D. proportionate to fault.

c. Common law – each pay half.

4.
End result is same w/ both systems if all Ds are solvent.

G. Proving and Evaluating Conduct

1. Proving Conduct – P must prove 5 elements of negligence

a. Santiago v. First Student Inc. – P alleges that when she was in 8th grade on D’s school bus, it collided w/ a car at an intersection P cannot identify.  She did not see collision and has no details.  Therefore, she cannot say if driver breached any duty by failing to stop at stop sign, e.g. Court held that D entitled to summary judgment since P cannot present sufficient evidence of neg.

b. Gift v. Palmer – D driving on 30 ft. wide street in clear weather and ran into 3-year old child.  No one saw anything.  Insufficient evidence to get to jury.

c. Forsyth v. Joseph – Car crash – D. skidded 129 ft before impact.  Speed limit was 55mph and court found he was exceeding this speed and was traveling 55 at impact (supported by D’s own testimony).  No expert testimony needed b/c of skid marks, force of impact, and etc.(Common knowledge

d. Hypo: Dark and stormy night – P walks into big metal utility box protruding from phone pole and loses eye.  This is like Forsyth b/c D’s conduct is knowable.  Jury must just weigh prob of harm and foreseeability against social utility.

2. Evaluating Conduct

a. DC v. Shannon – Need for expert testimony.  Child is playing on a slide and her thumb gets ripped off.  No need for expert testimony  "When it is w/in the realm of common knowledge." 
b. Hammons Inc. v. Poletis – P was guest in D’s motel and took hold of towel bar in bath which came out of wall and P fell.  Wall was revealed to be moldy and soft.  Jury found for P.  Jury could reasonably infer that moisture had to have been accumulating behind tiles for more than a short time – common knowledge.
c. Slip and fall cases: 3 methods of proving negligence 
(1) D created dangerous condition
(2) D did not directly create but discovered or should have discovered condition created by others and taken precautions to prevent injury.  P must show it has been there long enough to put D on constructive notice.  How soon would rpp discover?
(a) Thoma v. Cracker Barrel Store – P took 3 or 4 steps away from table and slipped in a common aisle, near passage from kitchen to restaurant.  She noticed an area 1ft. x 2ft. containing drops of clear liquid which she claims to have slipped on.  She saw no one spill or drop anything in 30 minutes she was there.  Appeals court reversed summary judgment for D to allow to go to jury to determine whether preponderance of evidence supports P’s story and whether D should have been on constructive notice.

(b) P must prove that substance has been there for a long time for constructive notice – difficult evidence to obtain – circumstantial. (like brown, dirty banana peel)
(3) D’s method of business operations make it too likely that others will create dangerous condition.

(a) Pizza cases 
(b) Beans in grocery bin 
d. Custom

(1) Company Manuals – evidence of std of care?

(a) Wal-Mart v.Wright – P sued for injuries when she slipped on puddle at Wal-Mart’s garden center.  P offered jury instruction which was accepted that said policy in manual is evidence of degree of care recognized by D as ordinary care under circum’s. Supreme court reversed and remanded w/o instruction b/c rpp cannot be subjectively varied to equate to Wal-Mart’s std of care.  This gives jury no discretion.
(2) General rule – Proof of general custom is admissible b/c it tends to establish a standard of ordinary care.  

(a) Duncan v. Corbetta – P was injured when he was going down the steps and the step collapsed.  Lower court erred in precluding testimony that using pressure-treated lumber (which exceeds the building code std.) was the common practice.  P lost only b/c she couldn’t establish D’s role in design of stairway.

(b) Safety Manual - McComish v. DeSoi – D built paper-making machine w/A sling that moved large section which collapsed when clip slipped.  Expert testified that wrong clips were used based on industry safety manuals (though clips met legal safety codes).  This testimony was permitted b/c it tended to show prudent rules that experienced men accept and follow which can aid jury in comparing conduct of D w/ rpp.

(3) We don't follow it conclusively b/c sometimes the custom of an entire industry is unreasonable.

(a) The TJ Hooper – P filed suit b/c D's tug boats lost their coal.  The claim was that the D did not have radio receiving sets on board which made them unseaworthy.  The D said that it was not customary to have radio receiving sets on tug boats.  But the court said that “a whole calling may have unduly lagged in the adoption of new and available devices.”  Held: Injury a direct consequence of unseaworthiness. 

H. Proving Unspecified Negligence: Res Ipsa Loquitur 

1. Origins and Basic Features

a. Res Ipsa Loquitur - the thing speaks for itself – a form of circumstantial evidence

b. Effect of res ipsa is that it allows the case to get to the jury w/o proving a specific negligent act.  Judge acts as gatekeeper.  P. must raise res ipsa or it is waived.  Allows jury to infer breach and actual cause (can’t apply but-for)

c. 3 Requirements for res ipsa
(1) It must be kind of event that does not normally occur w/o negligence (more likely than not).
(a) Byrne v. Boadle – P's testimony is that P was walking along a road and lost all recollection.  Witnesses said that a barrel of flour fell on him.  Jury could infer that it fell from D’s warehouse. A barrel could not roll out of a warehouse w/o some neg and P should not have to call witnesses from warehouse to prove it.
(b)  Valley Properties v. Steadman’s Hardware -  D rented space in P’s warehouse and fire started in D’s rented area.  Electrical wiring was old.  Held: A fire of unknown origin may occur w/o neg.
(2) The instrumentality must be in the exclusive control of the D

(a) St Francis hotel case – chair falling from window – not in exclusive control of D.

(3)  The accident must not have been due to any act of P.

(a) Common law barred any recovery for contrib. neg.  

d. Evidentiary Doctrine – circumstantial evidence
(1) Majority: Inference effect – Allows the permissible inference of negligence that jury can draw if it sees fit. D can do nothing, though, and still win

(a) Eaton v. Eaton – adult daughter driving car in clear weather at night and car found overturned – mother killed.  Supreme court remanded for failing to give res ipsa instruction.  But, only a permissible inference which enables P to satisfy motion to dismiss, burden of proof not shifted. (3 req.s stated in this case)

(2) Minority: Presumption – jury will have to presume D neg. unless D produces evidence that he was not. (CA rule)
(a) Burden of producing evidence- Effect is to force D to put on evidence, then presumption disappears and back to inference.

2. Relaxing Exclusive Control Requirement

a. Giles v. City of New Haven – P. Giles was an elevator operator.  There was a sway in compensation chain that caused it to shake and fall to bottom of shaft.  P jumped off at nearest floor after reversing elevator.  Elevator company says that G was responsible for the accident b/c she rapidly reversed the elevator.  Here only one out of the three elements are met.  The court, however, says that they will allow the use of res ipsa to get to jury.  If you construe the 2nd element broadly, then it does not need to be in the exclusive control of the D ( can still find D negligent.  

b. Now res ipsa can apply even if P 50% at fault – comparative fault
c. Hypo: Half a mouse in pepsi can – res ipsa? Yes
d. Hypo: Waitress takes bottle out of refrig. and it explodes – res ipsa? Jury could find it even though no exclusive control if P can prove that other parties who had control did nothing wrong
3. Multiple Defendants
a. Traditional rule is no res ipsa
b. Exception: Collins v. Superior Air-Ground Ambulance Serv. – Ambulance transported Collins to and from rehab. center and when received by daughter she had broken leg and was dehydrated.  2 diff. D’s had control.  Traditionally, can’t apply w/two parties but court allows. Why? B/c one of the parties did it and court wants them to present evidence to contrary and prove it was the other.
4. Is Negligence More Probable Than Not?

a. Koch v. Norris Pub – D’s high voltage line broke and fell and started fire that damaged P’s prop. – sunny and dry weather – res ipsa applied.
b. Cosgrove v. Commonwealth Edison Co. – stormy night – electric co.’s powerline sparking and fell.  A leak in buried gas line ignited by sparks – fire injured P – res ipsa applied to gas co. but not power co.
c. General Rule – Res ipsa only applies when the P has an inability to find out what happened. There must be no knowledge of D’s specific act.

(1) Warren v. Jeffries – Car was parked on an incline.  Then the children get into the car, the car make a clicking noise and then the car begins to roll back.  Kids jumped out and one kid ran over. All 3 elements met. The court declines to use res ipsa, b/c P failed to put evidence on when P could have examined car immediately.  

d. Hypos:

(1) 600 lb falling steer- yes

(2) tv set catches fire – no, unless brand new

(3) fertilizer plant explodes – probably, if exclusive control

(4) human toe in chewing tobacco – yes

(5) go to dentist for oral surgery and wake up w/ broken finger – yes 

VIII.  Taking the Breach Issue from the Jury – Negligence as a Matter of Law

A. Courts can take the facts away from the jury if reasonable minds could not differ – no evaluation of conduct

B. Rules of Law 
1. Marshall v. Southern Railroad – P driving on 30 ft. rd which narrowed to 15 ft. at railroad trestle supports. As P approached a car came toward him and P ran into supports.  Court creates rule that P must be able to stop w/in the range of their own lights.  Court creates legal rule for all cases (rule of law) that replaces jury determination of reasonableness.

2. Chaffin v. Brame – P was driving along at night and a car approaches w/o dimming its headlights.  P, blinded by the lights, slowed down and ran into a truck left unlighted and blocking the right lane.  P sued the person responsible for the truck.   Court calls range of lights rule merely a convenient way to express that a person must exercise ordinary care.  P. did what rpp would have done by slowing down – no expectation that truck would be there.

3. Rules of law almost entirely gone b/c overruled (including stop, look, listen and get out at railroad crossing).  Range of lights rule now pretty much gone.
C. Negligence per se (city ordinances, statutes and admin. reg.’s covered)
1. Effect of violation of statute

a. Conclusive negligence (Neg. per se

b. Evidence of negligence(still up to jury (minority view)

c. Presumption of negligence (CA rule)(burden shifted to D to prove excuse - not so diff. than conclusive, just diff. instructions to jury.

2. Why use penal statutes for tort cases? B/c statutes evolve in leg. process (reasonable minds have crafted) and courts then derive a civil legal duty from the statute

a. Legislature almost never creates a civil legal duty (tort)

3. Martin v. Herzog – D crossed over center line at night and struck and killed decedent.  D contended that decedent did not have lights on.  Court of Appeals said trial court erred in instructing jury that violation of statute could be contrib. neg. but not neg. per se.  At common law, contrib. neg. meant barred completely from recovery.

a. Now jury must only determine if statute violated

4. Rains v. Bend of River – 18 y.o. purchased ammo from D in violation of Gun Control Act.  18 y.o. kills himself.  D’s violation triggered statute but not necessarily liable b/c violation must be legal cause of harm.  Case dismissed.
a. REMEMBER: Neg. per se only resolves Breach issue, still have to prove other aspects of negligence (cause, etc.)
5. How do we determine whether violation of statute should trigger neg. per se doctrine?  

a. Have to determine whether the P is w/in the class of the persons protected by the statute

b. Resultant harm has to be w/in the class of risks that the statute was intended to protect against.  
6. Wright v. Brown- Dog owned by D attacked and injured P less than 14 days after dog had attacked another. D was in violation of quarantine statute that says dog must be quarantined for 14 days.  Applied class of persons test only to get by the demurrer b/c D’s demurrer only addressed this.  Class of persons = public.  Class of risk is dog bite from rabid dog.  P. may not recover if not bitten and dog not rabid.
7. Haver v. Hinson – D. Hinson went to P.’s house and pulled over and parked on left side of street.  P. came out to talk w/child and when D. drove off after looking in all directions she ran over child.  Held: D. not neg. per se because child is not member of class of persons sought to be protected (those relying on flow of traffic).  The accident was no less likely to occur had she parked on the right side of street.
8. Exceptions in Using Statutes

a. Excuses: Impson v. Structural Metals – D tries to pass w/in 100 feet of an intersection (in violation of statute) and was struck by the P's truck.  The court ends up finding that none of his excuses are acceptable.  Also, in general, ignorance of the law is not an excuse. 

(1) 5 Excuses D. can prove:

(a) Actor’s Incapacity

(b) No knowledge of occasion for compliance

(c) Unable to comply after reasonable diligence or care

(d) Confronted by emergency not due to his own misconduct

(e) Compliance would involve a greater risk of harm to the actor or to others. 

b. Children – General rule is that we do not apply statutes automatically to children b/c not presumed to know law.  It can be evidence of negligence (as in CA)

c. Licensing Statutes – do NOT mean neg per. se b/c expired license does not mean you lack necessary skill (driver, doctor, etc.)

d. Invalid/Defective Statutes – can still mean neg. per se - minor defect should not prevent usage  

IX. Professional Standard of Care

A. General Standard of Care

1. Measured by what is customary practice in profession 

2. Established by expert testimony

a. Outside scope of common knowledge

3. Difference b/t the RPP standard and the Professional standard -The key to the difference is that under the RPP standard the jury assesses risk and alternative conduct to establish breach.  Here, the expert testimony does this for them.  The jury does not determine whether conduct is reasonable under circumstances, only looks at what is customary under circumstances.
a. Walski v. Tiesenga – Doctor accidentally cut nerves of the P's neck, causing the P to lose her voice in thyroid operation.  Expert needed b/c outside scope of common knowledge.  P's expert testified only to what he personally thought and that techniques vary.  To establish negligence, he would have had to say that it is customary practice to isolate nerve.  Held: no negligence.

4. Professional = specialized training
a. Some movement towards allowing specialists w/o special education
b. Specialists judged by rule of the specialty

B. Medical Standard

1. The Locality Rule – Doctors judged by std. of practice in their particular community

a. Strict Locality – same town/community

(1) Hard for P to get testimony since doctors are testifying against each other in same small town

b. Modified Locality 
(1) Town “Y” doctor can testify against town “X” doctor if towns are similar; OR
(2) Look at locality as factor and not requirement


c.
Locality rule is fading in today’s information superhighway

d.
Experts are held to nationwide uniform standard

4. Good Samaritan statutes 

a. The object of the statute is to encourage medical professionals to give emergency care w/o fear that if something goes wrong they will be subject to a lawsuit.  Generally, they immunize from liability any professional who offers help in good faith.  All of the statutes have two factors:

(1) who is covered by the statute; and 

(2) what conduct is immunized from liability.

b.
Hirpa v. IHC Hospitals, Inc. – D doctor responded to code blue in hospital and 17 minutes later patient was dead.  Held: location is irrelevant (hospital or roadside) as long as dr. had no pre-existing duty to help.

5. P must show:
a. Standard of Care

b. Deviation from standard by D

c. Causation – over 50% chance that negligence caused the injury
d. Smith v. Knowles – The claim is that the doctor should have given her the drugs at the first sign of pre-eclampsia.  P tried to prove what the customary standard was by using treatises and the cross examination of the D.  He did not use any independent expert.  The problem with the treatise is that it does not speak to the specific set of circumstances.  It is just a generalization.  The court also says that the causation element is missing.  The court does not know whether it was the doctor's negligence, or if it was simply her condition that caused her death.  

(1) Treatises cannot usually establish std. of care by themselves b/c too general unless categorical: “anytime [this] occurs…”
I. Res Ipsa Loquitur in Malpractice cases

1. Need experts to satisfy first prong v. normal negligence case.  
a. Exception for common knowledge situations like wrong limb amputated or sponge left inside  
2. The need for expert testimony:
a. Establish the standard of care, its violation and causation

b. Establish foundation for res ipsa 

c. Establish foundation for common knowledge exception.

(1) Bile tube – just needed expert testimony to say that injury was remote from tube.

3. States v. Lourdes Hospital – P goes in to have ovarian cyst removed and comes out w/ injured shoulder and arm (anesthesiologist?).  She cannot prove std., deviation, and causation b/c she was unconscious.  Court allows res ipsa, allowing jury to hear from P’s experts to determine if this would normally occur w/o negligence.
4. Ybarra v. Spangard – P goes in for appendectomy and comes out w/ injured arm and shoulder.  Lots of Ds were involved in the operation.  P cannot prove on a more likely than not basis that any particular D did it.  D. argues that  has not shown an injury caused by an instrumentality under a D’s control b/c P has not identified the instrument or who had control over a particular instrument.  Court uses res ipsa anyway.  The rationale is that all of them had an obligation to take care of the P and control of various instruments was in hands of all Ds at one time.  This effectively shifts the burden of proof to the D.

a. Ybarra doctrine – this burden shift is a big departure from tort norms.  If D does not meet burden(all Ds can be held liable.  The problem comes when all Ds deny any wrongdoing and are held accountable anyway. 

b. Different from “captain of ship” doctrine which makes head responsible for all underlings.

J. Informed Consent

1. The Battery Theory – Every human being of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs an operation w/o his patient's consent commits a battery, for which he is liable in damages.  
a. Hypo – “shot won’t hurt.”  Patient agrees but has weeks of pain.  Consent invalid b/c obtained w/ misrepresentation.

b. Hypo – Doctor forgets to tell about pain.  Uninformed consent.  Had knowledge aspect of intent, but not an intentional tort – a negligence action, why?

(1) Most insurance policies won’t cover intentional torts but will cover negligence
(2) Doctor probably didn’t intend harm (a mistake)
2. The Negligence Approach
a. Establishing the standard - Harnish v. Children’s Hospital Medical Center – P went in for an operation to remove a tumor from her neck.  During the operation a nerve was severed which resulted in permanent loss of her tongue functions.  She was not informed of this as a possible complication from the operation, so she sued the doctor for negligence due to lack of informed consent.   

b. Standard on info. to be conveyed – Not a professional std., more an RPP b/c we want to be sure patient gets info needed to decide for herself b/c of importance of bodily autonomy

c. General Rule – A physician is under an obligation to disclose any information that is material to their decision.  
d. Materiality – The “patient rule” – majority rule
(1) Of sufficient gravity that a reasonable person would want to know in deciding whether to submit to surgery – lay persons can decide w/o expert.  

(2) Expert testimony estab.’s well-known risks (what dr. should know) NOT what doctors customarily tell patients

e. Causation - The court adopts a test for determining if failure to disclose was “but for” cause of her moving forward with procedure - two fold test.
(1) Subjective std. – Would this person have gone forward?
(2) Objective test - Would a reasonable person have gone forward (people generally, not the rpp w/ all the quirks of P)?  
(3) Some jdx only require subjective, some require both
f. Exceptions for nondisclosure
(1) Emergencies – unconscious or such pain that patient can’t understand  

(2) Risks already known b/c of multiple procedures (hypo: 6th tummy tuck)

(3) Therapeutic privilege – Dr. fears info. Will harm patient – big burden for D, must prove actual harm from disclosure itself, not just that patient wouldn’t have gone forward.

g. Minority rule – professional std. - Woolley v. Henderson – D operated on P’s back and got wrong interspace b/w vertebrae.  He also tore tissue.  D did not inform of normal risk.  Court applies prof. std. to determine if reasonable doctor would disclose.  P still held to two-prong test of causation.

h. Non-battery scenario - Truman v. Thomas – P refuses pap smear and D tried to get her to do it but never told her of risk of not doing it.  She died of cervical cancer.  Held: Jury could conclude that Dr. had duty to tell her of risks a reasonable person would want to know if she declines risk-free test.
(1) Hypo - Bronchitis patient – D wants chest x-ray and P refuses but D does not inform of risk if x-ray not taken.  Turns out to be lung cancer.  This does not go to battery theory b/c no touching involved.
i. Arato v. Avedon – Doctor did not tell P that death in short time was likely from cancer and performed surgery. This didn’t involve risk of procedure itself, so prof. std. applied. Found for Ds.
IV. Damages (Actual Harm)

A. Kinds of damages recoverable in a negligence case:

1. Medical

2. Lost wages

3. Pain and suffering

4. Other specific damages - distance to get treatment, travel expenses, etc.

B. Nominal Damages

1. Not available for negligence – must prove actual harm

2. Preston v. Cestaro – No actual harm from being bumped by car while P was on bus.  Court will not reverse to give nominal damages.
V. Actual Cause
A. The But For Test of Causation

1. The "but for" test - but for the D's negligent act, the P would not have been injured.
a. Compare two scenarios
(1) Scenario 1: what actually happened
(2) Scenario 2: what would have happened if D not negligent
b. If outcome is same in both scenarios(NO actual cause

(1) Salinetro v. Nystrom – P got into a car accident, and the doctor that she got x-rays from did not know that she was pregnant and didn't ask.  The P did not know that she was pregnant at the time either but later had to terminate pregnancy b/c of x-rays.  Even if the doctor would have asked her if she was pregnant, she would have said no and gotten the x-rays.  So the act did not cause her injury(no actual cause.

(2) Hypo – woman backs out w/o looking in rear-view.  D. was squatting so she would not have seen him anyway.  No but-for cause.
B. Exceptions to but-for

1. Res ipsa loquitor and actual cause
a. Cannot apply “but-for” test (can’t run counterfactual screens) b/c don’t know specific negligent act

b. So res ipsa gets you over breach and actual cause – jury can infer both

2. Vicarious liability (respondeat superior) -Where employer is liable for employee’s torts.

(1) Domino’s liable for driver hitting P

3. Concert of Action – People agree to do something as common course of action

(1) Drag racing – both liable even if only one car injures P  
C. Problems and Alternatives to But For Tests – Multiple D Liability
a. Indivisible injury – can’t divide injury up 
(1) Traffic accident where part flies off and spears P and both Ds drove negligently.  “But-for” applies to both.  
(2) Stage setting – D1 hits deer and leaves it and D2 drives neg. and veers and hits P.   “But-for” applies to both.

(3) At common law, both are j and s liable, but will now vary with jdx

b. Divisible injury – separate injuries – each only severally liable

(1) Neg. bicyclists – D1 breaks P’s leg, D2 breaks arm.  Each liable only for injury caused.

c. Divisible or Indivisible? Landers v. East Texas Salt Water Disposal – Twin spills into P’s lake (salt water and oil)– killing fish and causing other damages.  Each should only be liable for what he caused.  Though this is theoretically divisible, court says that as a practical matter it is indivisible(D1 and D2 Joint and severally liable.  Both are “but-for” causes.  If court applied traditional rule, P would lose b/c injury is divisible but cannot assign cause for particular parts of injury.  Burden now shifts to Ds to prove they did not cause (like Ybarra)

d. Duplicative cause scenarios – “but-for” fails
(1) Substantial Factor test - Anderson v. Minneapolis, St. Paul Railway – P's property burned.  There were two different fires that merged, one of which was caused by the D, the other of unknown origin.   In the absence of the D's fire, the P's property would still have burned b/c of the 2nd fire (no “but-for”).  Result is that you have 2 negligent Ds, but the P cannot recover.  Court’s solution: if D was a substantial factor in P’s injury, P can recover.

e. Preexisting State of the P

(1) Dillon v. Twin State Gas & Electric – P sits on steel girders on a bridge where the D had electrical wires.  The P slips and grabs on the wires to stabilize him.  He gets electrocuted and falls to death.  But for the D's negligent act, the P would have still been injured, but perhaps not killed as quickly.  D's negligent act caused an accelerated death, but D would not be liable for his entire death, they would only be liable for the 1.4 seconds that the D would have lived had it not been for D's negligent act.

(a) Principle: You have to consider the state of the injured party at time injury occurs b/c only liable for what you cause. 
(b) NOTE: Outcome turns on what the negligent act was. (line too close v. line charged)
f. Alternative liability - means that you shift the burden of proof to the D to prove by a preponderance of the evidence that they did not cause the injury (joint and several).  
(1) Summers v. Tice – Two D case where they were hunting and two shots were fired.  One shot hit the P in the eye and the other hit the P in the lip.  P cannot prove “but-for” cause of eye damage b/c at best 50/50 for each D.  So, court shifts burden of proof on D to force them to come up w/explanation or be held liable.

(a) NOTE: not as far reaching as Ybarra b/c we know both Ds are negligent here, unlike in Ybarra where someone could be liable w/o negligence

g. Market Share Theory

(1) Hymowitz v. Eli Lilly & Co. – P is harmed by drug (DES). Can't prove which company mom bought drug from, some are not still in existence. No “but-for” cause here.  Court applies market share theory on a national scale: Injury to public at large; Use market share theory: if one company sold 1/3 of all in US, they are liable for 1/3 of injuries. 10 companies – all pay 10%: What happens if one company is not there?  They end up being liable for more than their market share (j and s) or P doesn't fully recover (several).  Court uses several liability, recognizing that some Ps won’t get full amount but feeling it is fairer.

(a) In theory, all Ds will pay the same as if each was sued directly by each particular P.
(b) Problems: in practice, not all Ds and Ps are present; size of market, time period, etc.

h. Lost Chance Doctrine – aims to give recovery to Ps who would not recover on more likely than not basis
(1)   Lord v Lovett – P suffered broken neck and treated at hospital by Ds.  P contends that neg. misdiagnosis of spinal cord injury and subsequent failure to immobilize caused her to lose the opportunity for substantially better recovery.  Problem: P can’t show actual cause.  Court applies lost chance idea.
(a) Hypo: injured P had 40% chance to live “but for” D’s neg. Standard tort law gives nothing because not more than 50% (preponderance of evidence).  But lost chance gives 40% of damages.
(2)
Dillon v. Evanston Hospital – Portion of catheter broke off and remained in body.  Ended up in her heart.  We don’t know if she will be harmed.  Jury found for P on increased risk of future harm.  
(3)
CA rejected this doctrine b/c misdiagnosing too widespread a problem
i. “Relaxed” causation

(1) Test: Destroy a “substantial possibility”( P gets 100% of damages
VI. Proximate Cause

A. D is liable only for harm in the scope of risks caused by his negligence.  Cuts down liability.  A policy question, not a fact question.  
B. When proximate cause issues arise:
1. Bizarre situations
2. Unforeseeable or unlikely harm 
3. The "D1-D2 scenario" 
a. D1 is negligent and something happens, then D2 comes up and does something negligent and only then is the P really seriously injured. 
C. Two Questions
1. What if the D fails to guard against a harm that cannot be foreseen?  

a. Then there is no cause of action b/c no foreseeable risk.  
2. What if D fails to guard against risk that should be foreseen, but harm occurs in unanticipated way?  

a. Case: dropping plank(makes spark(ship engulfed in flames  
D. The harm actually resulting must be the kind that led to the finding of negligence (breach) in the first place 
1. Medcalf v. Washington Heights Condo Assn – The negligence here was the failure to properly maintain the intercom system.  You determine the risks by looking at what the neighborhood is like, if it is a high crime area, then the probability of injuries happening is higher.  Ct. says that the injury was not a foreseeable risk that made the D negligent to begin with – which was the risk of bad people getting in.  The injury involved getting attacked before even entering the building(no prox. cause  

a. Test: Foreseeable risk that made D negligent must be the harm that resulted – class of risks
2. Abrams v. City of Chicago- P alleges D was negligent in failing to send an ambulance for her delivery.  Friend drove her through red light and struck by drunk and high driver.  Baby died and P in coma for two weeks.  Held: City could not anticipate that refusal to send ambulance would result in driver running red light, etc. – no prox. cause.

3. The Wagon Mound – D neg. pollutes bay w/oil – risk is that it will cling to docks and have to be cleaned off, but fire not foreseeable b/c water too cold.  No prox. cause.
E. Risk Rule
1. Palsgraf v. Long Island Railroad – P was standing on the platform.  Two men were trying to get onto a moving train – one of them made it on, but the other who was carrying a package was having trouble.  The guard tries to help him, and the package falls, which is full of fireworks.  The fireworks exploded and knocked a scale onto the P, who was standing 20 feet away.  Foreseeable risks of harm included property harm and bodily harm only to person getting on train.  Actual cause – Yes, b/c but for the negligent act the P would not have been injured.  But “relatively to her it was not negligence” b/c no foreseeable risk to her.  She was not in the zone of danger - Cardozo.  

a. Risk rule - D only liable for:

(1) Types of injuries risked by his negligence
(2) To classes of person risked by his negligence
b. Dissenting opinion (Andrews) argued that a person can be liable for negligence to someone outside of the zone of danger b/c the act itself is wrongful towards the public at large (as long as there are not too many intervening causes and no remoteness in time and space.)

2. Risk rule today: 

a. Class of risks (Medcalf)

b. Class of persons (Palsgraf)

F. Assessing the Scope of Risk – Is harm outside the scope of risk b/c of manner in which it occurs?

1. Importance of the mechanism (Hughes and Doughty case).  Injuries that were foreseeable but that happen in an unforeseeable way.  
a. Hughes v. Lord Advocate – Post Office employees were working on an underground telephone cable and they left an manhole open and unguarded.  Two boys found the site and tied a lantern to a rope, the lantern was dropped into the hole. The lantern broke and some of the kerosene vaporized.  Then there was a large explosion followed by a fire.  Then one of the children get injured.  This act was unreasonable b/c people could fall in or get burned.  Getting burned was foreseeable but the manner in which they were burned was unforeseeable.  The court decides that the injury is w/in the risks involved in leaving the manhole unattended.  

(1) IF risk is foreseeable, manner can be unforeseeable or of very low probability.  Risk that made D. neg. came to fruition, manner can vary.
b. Doughty v. Turner Manufacturing Co. – There were two vats of molten liquid.  A worker knocked one of the covers into the liquid.  The cover sank w/o causing a splash. This risk of dropping the cover was that there would be a splash which would cause severe burns.  However, it occurred one or two minutes after the cover was dropped, the molten liquid erupted and injured the P.  It did not occur in the manner that was foreseeable b/c the splash did not occur immediately after dropping the cover - it occurred b/c the material combined to form water which turned to steam and produced the explosion.  The court decides that this was a completely different type of damage than was foreseeable from the splash.  

c. Reconciling 2 cases:  time difference (minutes in Doughty v. seconds in Hughes) 

d. Mechanism rule:  Manner of occurrence does not matter if foreseeable risk comes to fruition, but limited by too bizarre a mechanism.

G. Intervening Causes

1. Usually involves the D1-D2 scenario
a. D1 does something negligently to begin with and then D2 does something negligently or intentionally that causes injury.  D1 has to have been negligent b/c there are no proximate cause issues with intentional torts.
2. Intentional Torts - Watson and Hines
a. Superseding intervening cause - Watson v. Kentucky & Indiana Bridge & Railroad – D1 negligently derailed a gas tank car and it sprung a leak.  The D2 throws a match into the area resulting in an explosion that causes the P injury.  Here there is an intentional intervening cause. The court holds that if the intervening act was intentional, D1 not liable (not prox. cause) b/c not bound to anticipate the criminal acts of others (old view).
(1) Doe v. Linder Construction – D. developer retained keys to P’s unit and negligently allowed 2 workers to access them(raped P.  Court did not impose liablility (Prof. thinks wrong decision)
b. Modern view: Hines v. Garrett - Railroad is negligent in passing P's station w/o stopping forcing her to walk back through known criminal area.  Here the railroads negligence exposed her to act that caused injury, even though intentional tort(court imposed liablility.
(1) Concord Florida, Inc. v. Lewin – arsonist’s intentional act was not a superseding cause – D1 liable still for its negligence in failing to have proper fire escapes.

c. Suicide as intervening cause – courts are split.  P in auto accident and seizures get progressively worse, so P kills himself

3. Negligent Intervening Torts
a. Derdiarian v. Felix Contracting Corp. – D1 had a boiling kettle of liquid enamel and insisted that P set the kettle up facing oncoming traffic.  Then D2 did not take his seizure medication and has a seizure while driving and hits P throwing him in air – he was splattered by the 400 degree liquid.  Was this foreseeable?  Some harm from a motor vehicle entering is foreseeable (reasonable variant of foreseeable) and precise manner does not necessarily matter (mechanism rule).  At some point, when intervening act becomes too far removed from D1’s conduct( superseding act that breaks causal nexus.  

b. Ventricelli v. Kinney System Rent-A-Car – D1 (Kinney) leased a car with a defective trunk.  P was attempting to slam the lid shut, and then D2’s (Muldanado) car jumps forward and runs into the P.  The foreseeable risks of having a defective trunk are that it could fly open while he was driving and he’d have to stop on the side of the road to fix it and may get struck in that dangerous place.  Here, the P was parked on the side of the road in a “safe” place.  Court holds injury not foreseeable b/c the collision was b/w vehicles both parked a brief interval before the accident.  They could have been looking into the trunk for any other reason and would have still been hit.  

c. PROCESS OF D1-D2 ANSWER
(1) Start to analyze D1 - Why was D1 negligent to begin with and did the negligence include the foreseeable risks that D2 brings to fruition?  

(2) Foreseeable risks by D2 can either be negligent, or they can be intentional.  

(3) If D2's actions are w/in the risks raised by D1's negligence (closely related), then what manner did the action actually come into fruition?  If the action of D2 becomes so bizarre as to become unforeseeable or unlikely, then we treat D2 as a superceding intervening cause that cuts of D1's liability.  

4. Intervening forces of nature 
a. D1 - god scenario.  D1 is negligent in installing a sign, and then a storm causes the sign to topple over and hit the P.  An act of god is completely out of anyone's control, but if foreseeable, must take into account.

b. Two possibilities:

(1) Put the sign up, but the storm would have knocked the sign down however the sign was built.  There would be no actual cause.

(2) Sign is put up negligently and then the storm blows sign off which injures the P. You get the same injury that was foreseeable to begin with, so the D would still be liable.  
5. Shifting Responsibility and "termination of the risk"

a. Something has happened that the court will say that D1’s liability has terminated.  
(1) Dynamite cases – Where a child finds dynamite on D1’s property and D1 knows that the kids are playing there.  Kids bring dynamite home, and parents know that they have it but do nothing.  In this case the parents (D2) will be held responsible b/c they could have prevented the injury.
H. Special Rules – Foreseeability not an issue 
1. The Rescue Doctrine
a. Rescuers are deemed foreseeable and can recover from D whose negligence prompts the rescue.  
b. Wagner v. International Railway – The railway permitted passengers to stand in b/w the cars while the train was moving over a high trestle (bridge).  One of the passengers fell off.  The P attempted to climb down to locate the victim and also falls off.  The negligent act is allowing someone to stand in an open railway car.  The rescuer is covered if looking for someone covered by risk rule.
c. Aspects of the rescue doctrine:
(1) Instinctive rescue not needed
(2) Unbroken continuity 
(3) Rescuer's contributory negligence – but P can argue emergency doctrine which allows for greater range of accepted events

2. Thin skull rule
a. The fact that the harm was much worse than anyone would have expected does not limit his liability.  "Take your victim as you find him/her".  

b. Applies to (1) physical aftermath and (2) economic aftermath.  

c. Hammerstein v. Jean Development West –Here, the hotel did not repair their faulty alarm that had a habit of going off in the middle of the night when there was no fire.  The P gets a twisted ankle going down the stairs- foreseeable.  P gets gangrene as result of infection probably due to diabetes – foreseeable? Maybe/maybe not.

d. Hypos: 
(1) Weightlifter psychologically damaged by minor auto accident(D liable
(2) Delirium tremens – pre-existing alcoholic condition(D liable for hitting P, but D could argue contrib. neg. if P not cautious knowing of condition
3. Accident Aftermaths
a. Marshall v. Nugent – D1 is a truck driver who took too wide a turn and moves into oncoming traffic lane.  P is passenger in car that has to swerve off side of road to avoid being hit.  D1 gets out to help leaving truck in middle of road and P gets out to warn oncoming traffic.  D2 comes over hill, attempts to avoid truck and skids into P.  

(1) Foreseeable risks of D1 driving neg. – hitting car on other side of road
(2) But court says that there are an infinite variety of scenarios that could occur as result of neg. driving, and until “disturbed waters have become placid and normal again” ( D1 liable for all accident aftermath until waters calm

4. Medical aggravation – Subsequent medical negligence 
a. Anaya v. Superior Court – Child was injured in a crash w/ L.A. city truck (D1) and gets air lifted out.  Then the helicopter (D2) crashes due to negligence and the child dies.  Court holds that since D1 has always been liable for injuries or death in subsequent medical treatment, D1 will be liable for injuries occurring during transportation to medical treatment. 

b. Special Rule: Any subsequent malpractice is deemed foreseeable.
(1)  D1 is held to have proximately caused the medical malpractice and held liable. 

(2) D2 is liable for only the medical malpractice, not the initial injury caused by D1.  

I. The Fire Cases

1. Prox. cause issues: too much liability for small act of negligence (Mrs. O’Leary’s cow)  

a. Rural areas – no problem

b. Urban areas – limited distance away D could be liable; at some point burning is unforeseeable

2. How do you cut off liability? Arbitrary line drawn

VII. Defenses

A. Contributory Negligence – 1st defense (unreasonable conduct of P)

1. Butterfield v. Forrester – P was riding down the street too fast and hits pole that D put across part of the road.  The court said that the accident has appeared to have happened entirely of the P’s own fault.  P.’s contrib. neg. is a complete bar/defense.  

2. The rule of Butterfield is questionable, so subsequent courts have tried to find ways to say that the P was not contributorily negligent by adopting exceptions, such as “Last Clear Chance Doctrine” (see below).

B. Contributory Negligence – Adopting Comparative Fault Rules to Permit Recovery


1. Pure system – P can recover no matter what % of negligence is attributable to the P, recovery just diminished by amount P is at fault
2. Modified system – Wisconsin – if more than 50% at fault (or equal to or greater in some jdx)( no recovery.  If less or equal, recovery diminished accordingly.
3. How do we deal with contributory negligence?
a. Identify the act of contributory negligence

b. Was there a breach?  Analyze act looking at the risks and benefits.  Carroll Towing.  Do this quickly in a sentence or two.
c. There has to be “but for” causation and proximate cause (the risk that made P negligent must be the same risk that came about.)  If you are claiming that the P was contributory negligent, then need to do an analysis of what made the P contributory negligent.  Most of the time the P’s negligence is the actual and proximate cause of the injury.
4. Hypo – 2 fault auto accident – P and D collide.  
a. P’s damages = $100K, D’s damages = $50K
b. P – 60% negligent, D – 40% negligent
c. How much will P recover?  Under the Wisconsin statute (modified), P would not be able to recover since his negligence is greater than 50%.  D recovers under both systems.  

(1) Under pure system – P bears 60% of his/her loss, so recovery = 40% (.4) x 100,000 = $40K.  D bears 40% of his loss, so Recovery – 60% (.6) x 50K = $30K 

(a) So P would recover $10K (40K – 30K = 10K).  But in reality they are independent payments since they would be paid to insurance companies.
5. Hypo – The 3-part accident.  A – 10% negligent; $100,000 damages.  B & C – 45% negligent each.  A sues B & C.  How much can A recover?
a. A can recover a total of $90,000.  But can A collect from either B or C for the full amount?  Are they jointly and severally liable? The theory behind them being only severally liable is that here we can say exactly what % of fault should be attributed to whom.  Common law didn’t put %s b/c A would be barred.  If you have a comparative fault system, then you have to abolish joint liability – since your liability is proportionate to their fault. 

6.  Sollin v. Wangler – D. tried to drop a 1200 lb. Bale of straw into a grinder but drops on P, injuring him.  D. claims 
ontrib.. neg.  Jury asked how their assignment of  % of fault would effect damages.  Jury assigned 50/50 fault and $100,000 damages, but this modified jdx gave nothing to P when fault greater than or equal to 50%, so effect was to give P no recovery.  Court held that ultimate outcome instruction should be given to jury when properly requested (not requested by P here).
C. Effect of Comp. Fault on Common Law Principles 
1. Last Clear Chance 

a. If D had the last clear chance to avoid the injury, then P not barred at common law.  But under comparative fault there is no need for this doctrine since you can just assess responsibility.
2. Rescue Doctrine

a. Contributory negligence is not a huge issue here, however, b/c the scope of reasonableness is broader when you are in an emergency.  Most of the courts applying the doctrine have said that the bar of contributory negligence did not apply to a rescuer.  Now apply comparative fault.
b. Ouellette v. Carde – P. tries to rescue D. from under car but gets injured when electric garage door she activated ignited the spilled gasoline.  Court said that the comp. fault doctrine does not fully protect the rescue doctrine’s underlying policy of promoting rescue, therefore the D is not entitled to have the jury consider the rescuer / P’s fault in assessing damages.
c. Majority rule – A rescuer can be contributorily negligent.  Govich v. North American Systems – Held that the allocation of fault b/w the negligent P/rescuer and the negligent D must be left to the jury.  Hard sell to jury, though.
3. Res Ipsa Loquitur
a. Traditionally, 3rd req. of Res Ipsa did not allow for contrib. neg. b/c you’d lose anyway if 3rd req. wasn’t in res ipsa and P. was contrib. neg. – not b/c it was partic. relevant to res ipsa.  Keep 3rd req.? maybe not, really a contrib. neg. idea; now in decline  
b. Problem w/ comp. fault – how can jury compare fault b/w P and D in res ipsa case if don’t know what D’s neg. act was? Whatever jury comes up with will have to do b/c should not wipe out res ipsa recovery just b/c of contrib. neg. 
4. D’s Reckless or Intentional Misconduct

a. At CL, if the D’s conduct was intentional or reckless, contrib. neg. was not a bar to recovery.  But, now compare fault in comp. fault system.  IF statute says compare negligence, can’t do it.  If it says compare fault, can do it.
5. P’s Illegal Activity

a. P barred at CL if the P’s conduct was illegal (usually neg. if illegal, but two separate issues)
b. Barker v. Kallash – P was making a pipe bomb and it exploded and he was injured.  He sued the 9-year old that sold him the explosives for the bomb.  Court held no recovery and that comp. fault will not give P relief.  
c. Alami v. VW of America, Inc. – P drunk driving and crashed and died allegedly b/c car was defectively designed and crumpled up on him.  Barker did not apply to bar recovery b/c Barker applies only “where parties to the suit were involved in the underlying crim. conduct” or where “crim P seeks to impose duty arising out of illegal act.”  Here, the D’s duty to design a safe car was independent of P’s crash.

d. End result – Keep illegal activity bar, but only for serious crimes (policy reasons) 
6. Causation
a. For contrib. neg. must have all elements of negligence.  Sometimes have prox. cause issues.  E.g. houseguest blunders onto dark patio.  Foreseeable risks include slipping or falling into pool, but D’s runaway car crashes through gate and hits P.  For exam, don’t go through prima facie case for contrib. neg., just spot issues.
b. Mercer v. Vanderbilt University – P. drunk driving and injured.  At hospital, nurse admin.’s paralytic drug for CT scan, but tells nobody.  He comes out of scan gray w/ no heartbeat – resuscitated but a vegetable.  D tries to say that brain damage was caused by alcohol, and apply comp. fault rules.  Court will not apply b/c hospital has obligation to treat non-negligently. 
c. Bexiga v. Havir Manufacturing Corp. – products liability case –P. operating power punch press and loses fingers, etc.  Court says P. was contrib. neg. but very neg. act of D was not protecting P from harming himself, so contrib. neg. will not bar P. This was under common law contrib. neg. rule.  What do we do under comp. fault? D will argue for reduction, but strong argument to retain Bexiga rule.

7. Joint and Several Liability
a. Move towards abolishing J & S liability in comp. fault jdx b/c one D should not be liable for more than his share of fault (if other D insolvent and cannot get contribution)

b. CA – only retain j and s for economic damages

D. Traditional Settlement Rules
1. Ps claim is fully satisfied only once – the one judgment rule
2. Releases – Granted to the D after he pays the P, which releases the D of all liability.  CL rule was that if a P released one D from the cause of action, the release had the effect of releasing all Ds.  This was a problem b/c the P would never settle against a D.  
3. So Ps instead would give a covenant not to sue to the D that has already paid.  This was a K – did not have to grant a release, so could still go after other Ds.  Plus, D could countersue if P tried to sue anyway. 
a. Hypo: P-10%; D1-45%; D2-45%;$100,000 damages – If P settles w/D1 for $10k, can still go after D2 for $80k in J & S system.  In comp. fault, only $45k from D2 maximum.  
(1) In j and s, as long as a good faith settlement by D1, D2 cannot get contribution
E. Contribution Rules
1. Common Law – Pro Rata – Had joint and several liability, so if D1 paid then they could seek contribution from the other D.  Pro Rata meant that that each D (of two) would pay 50%; of 3 – 1/3, 1/3, 1/3, etc.
2. Comparative fault – comparative contribution
a. P – 40%, D1 – 20% & D2 – 40%
(1) D1 has paid the full amount, so what is the amount of contribution that D1 can get from D2?  D1 has paid 60% of the injury when he was only liable for 20% of the injury.  So D1 could get the 40% of the total injury back from D2.  
(2) The issue of comparative contribution does not arise if you do not have joint and several liability.  
F. Indemnity

1. Different from contribution b/c it is an all or nothing reimbursement.  
2. Examples:
a. Vicarious liability – employer has right of indemnity for full recovery against employee – no comp. fault here
b. Retailer – when retailer is responsible for manufacturer’s negligence.
c. Active / passive negligence
G. Effect of Comp. Fault on J & S Liability

1. American Motorcycle Assn v. Superior Court – P was injured during a motorcycle race sponsored by AMA.  AMA tries to say parents were neg. for allowing kid to ride – two neg. actors of indivisible injury.  Common law would say J & S liability – AMA could get contribution from parents.  AMA says that it should only be liable for its own % of fault and that there should be no joint and several liability under comparative fault.  Court says that they will retain joint and several liability since:
a. In some cases, each Ds act alone will be sufficient to cause the harm and in others impossible to tell how much caused by each D (indivisible)
b. It helps guarantee adequate compensation for P in cases where one tortfeasor cannot pay share (P should not bear loss).  Note: contribution will have same effect as each paying fair share, UNLESS parents are insolvent.
c. Contribution can be adopted to comp. fault:  instead of “equitable indemnity: 50/50; 1/3, 1/3, 1/3; we can have comparative contribution (e.g. D1-90%; D2 – 10%; so that if D2 pays all, he can collect 90% from D1).  This changes how contribution is calculated, but does not do away w/ J&S liability.
2. Current CA Rule on Joint and Several Liability (Cal Civ Code 1431.2)

a. Non-economic damages – pain, suffering, etc. – shall be several only and not joint
b. Economic damages – objectively verifiable monetary losses including medical expenses, lost wages, etc. – can be joint and several  
c. Assign one % of fault and use for both
H. Immunity Versus Fault in Multiple-Ds Case

1. Gov’t has immunity – can’t be negligent
2. Children under certain age cannot be at fault 
a. Price v. Kitsap Transit – P was suffering from whiplash and riding D’s bus.  A 4-year old boy engaged the emergency stop switch, which caused injury to the P.  Jury says: Boy – 80% liable, Father – 10% & Bus company – 10%.  Here the boy was so young that he could not be negligent, so the boy’s share was allocated to the other two Ds.  The other two Ds were equally negligent, so they are each liable for 50% of the damage.  
I. Assumption of Risk – 2nd defense – based on consent of P

1. Express Assumption of Risk

a. Express assumption of risk contractual – governed by K law.  Must voluntarily encounter the risk (like in gym membership)  

(1) Boyle v. Revici – P was diagnosed with cancer by several doctors.  D said he could treat, but expressly told her that his med.’s were not FDA approved, etc.  P quickly died under his care.  Jury found for P and reduced damages for comp fault.  The appeals court says jury should have been instructed on express AOR, which may bar recovery.
b. In some instances, where the P has no choice (usually medical situation), the court is willing to ignore express assumption of risk

c. Tunkl v. Regents of University of CA – P was admitted on the condition that she sign a release, absolving the Ds "from any and all liability for the negligent acts".  Difference here - The court says that the P did not voluntarily acquiesce in shifting risk, since the treatment was essential to the P- a compulsory assumption of risk that all public may find essential.  
(1) The Tunkl Factors – used to determine whether an express agreement will apply
(a) Business suitable for public regulation – pub. policy issue

(b) Service of great importance to public

(c) Open to any member of public 

(d) Bargaining advantage:  Essential nature of service
(e) Adhesion K

(f) P under control of D
d. Need to read the K carefully and has to be clear in the K before it will be upheld.  This is similar to consent – the idea of bodily autonomy.  Once we determine that it covers the risk, then the court may be induced for public policy reasons, that they will override the K.  Usually has to be medical reasons.  

(1) Moore v. Hartley Motors – P. bought an ATV and got $50 rebate for completing a safety course.  She signed a consent and release form before taking course that expressly assumed risk of bodily injuries from participation in course.  P was thrown from ATV when it struck a rock obscured by high grass.  Held: Injury not within scope of the release.  Court interprets K narrowly to allow recovery by P.

(2) Duress or other K defenses can be used to waive the defense.  Express assumption does not preclude recovery for willful or wanton behavior by the D
2. Implied Assumption of Risk
a. 2-part Test to see if P assumed the risk:
(1) Knowledge and appreciation of the risk 

(a) Traditional doctrine says that there must be subjective knowledge of the specific risk that caused the harm.  

(b) Minority view is that the knowledge can be objective 

(2) Voluntarily encountered the risk 
(3) Crews v. Hollenbach – Traditional approach to implied assumption of risk.  D. excavated land that had been marked to indicate location of gas lines and struck a gas line but did not notify anyone regarding leak.  Resident smelled gas and area evacuated.  P. employee of gas co. began to repair but gas ignited and explosion occurred – injured severely.  D. says P. assumed risk (a complete bar).  P. knew anything could set gas off and he acted voluntarily so barred.  

b. Primary assumption of risk – modern doctrine 
(1) Sunday v. Stratton Corp. – P was a novice skier who hit a hidden bush on a trail and became a quadriplegic.  D. says knowledge and appreciation of the risk b/c inherent in the sport (no duty to protect from those risks) and voluntarily went skiing so did encounter the risk.  But court says risks didn’t come under assumed ones b/c novice trail and no experience on P’s part.

(2) P and D enter a relationship knowing D will not protect P from those risks- 95% sports cases.  Now abolish and treat as No duty. 
(3) Exception: If D. acts recklesslessly or intentionally, P can recover

(a) Turcotte v. Fell – P was a jockey who was thrown from his horse when D cut him off.  Here the D did violate a rule but it was not outside a risk that was assumed.  The violation of a rule itself does not make act reckless. 
(b) Gavin v. Clark –P butt-ended by D in the abdomen in violation of a safety rule; P loses spleen.  Jury found and appeals upheld that the D had not acted willfully, wantonly or recklessly. 
(c) Hypo: broken neck on football field when play action was 50 yards away – reckless b/c to far removed from play action – this is usually the test for recklessness in these cases.  Courts do not want to kill the sports.

c. Secondary assumption of risk – D owes duty
(1) Where the D owed a full duty and breaches it, and then P encounters risk w/ knowledge. Breaks down into two categories:

(a) If P is unreasonable, then an overlap b/w AOR and Contrib. neg.    Before comparative fault, P would get nothing, and if AOR bar kept P still gets nothing.  But now can abolish implied AOR and give P reduced recovery under comp. fault.  Hypo: running into landlord’s burning building to save torts notes.

(b) If P is reasonable, then keeping AOR would bar P where contrib. neg. would not (can’t keep AOR for this P and abolish for unreasonable P).  Abolish implied AOR and, in this case, P. gets full recovery.  Hypo: running into landlord’s burning building to save seeing eye dog. 

d. Summary of Implied AOR
(1) Effect of comparative fault

(a) Primary assumption of risk - no duty

(b) Secondary assumption of risk

i. Unreasonable – Comparative Fault, partial recovery

ii. Reasonable – Would have been barred at CL, but will now get a full recovery.

VIII. Vicarious Liability  -  “respondeat superior”

A. Form of strict liability b/c the employer does not actually need to do anything, liable only b/c your employee was at fault.  

B. Distinguish – Employer’s own negligence.  (Ex:  Negligent hiring where a suit could be brought against the employer directly).  

C. No narrow rules, just concepts and series of tests.  Case law leans toward holding employer’s liable.  

D. Goals of vicarious liability 

1. Prevent future injuries by making employers control their employees more.

2. Want to ensure compensation for victims.

3. Equitable spreading of losses caused by an enterprise – The employer is making money, and in doing so employs people who in the process will act negligently.  If the employer is getting the benefits, then they will be also responsible for the downside of this.

E. Scope of Employment

1. Control theory – Employer can exercise close control over his employees

2. Doing his master’s work
a. Riviello v. Waldron – D was employed as a cook in a bar.  He was talking to a customer and flipping a knife, when he accidentally struck the customer in the eye causing a loss of use.  The customer sued the bar owner.  Here the employee was talking at the time, not cooking.  Under control theory, bar owner not liable b/c likely some rule against this activity.  But court adopts this new test, and talking to customer’s fits in.

3. Incident to Enterprise test – Makes employer liable for inevitable losses to 3rd persons incident to carrying on an enterprise, thus distributing burden to among those benefited by enterprise.  Insurance available to employer also, and can raise price of product.
a. Fruit v. Schreiner – D was at convention req’d by employer and drove to bar hoping to find colleagues.  He found none and drove back to convention center and hits P.  Scope of employment? Yes, networking.  Incident to Enterprise.
4. Note: Can be employed w/o being paid (volunteer) if you submit to employer’s control(employer can be liable
5. Going & Coming Rule –Not w/in the scope of employment when coming and going to work.  Employment begins when you arrive.
a. Exceptions
(1) Incidental benefit – When employer obtains an incidental benefit from the employee even though the employee is not yet at the job site.  

(2) Special hazards –E.g. inclimate weather  

(3) Dual Purpose Doctrine – If in going to work, employee performs a service for the employer that would have necessitated a separate trip (e.g. FedEx dropoff). 

b. Faul v. Jelco, Inc. – Employee was a working for a week on site and would drive to and from home.  He got into a car accident on his way back.  The court granted SJ for the D.  Distance alone not enough for special hazard.  No other exceptions apply.  

6. Frolic or Detour – Do something unrelated to job.  If detour(still w/in scope of employment, if frolic(outside scope of employment.  Employees given some leeway, but at some point, detour too great(becomes frolic.  Factors: geography, activity, etc.

a. Edgewater Motels, Inc. v. Gatzke – D was a manager for Walgreens.  He went out one night and drank a lot.  He went back to the hotel, was filling out his expense report, and burned down the hotel with his cigarette.  court found that his smoking was w/in the scope of his employment b/c he was also filling out the expense report at the time, which served the employer’s purposes.  (dual purpose doctrine.)

7. Intentional Torts – Generally personal (not w/in scope)– employers not liable

a. Lisa M. v. Henry Mayo Newhall Hospital – The P was a 19 year old pregnant girl who was injured and went to the hospital to check on baby.  A nurse there molested her while performing an ultrasound.  Employer not held liable

b. Causal Nexus Requirement – need causal relation b/w intentional tort and work in scope of employment (this was met in Lisa M).

c. 2 Tests: court says both should have same outcome

(1) Motivating Emotions Test – Had to have arisen out of circumstances of work.  “Fairly attributable to work-related events or conditions.” 

(2) Foreseeability – Tortious conduct must be generally foreseeable consequence of employer’s enterprise  

d. Mary M v. City of LA – Police officer arrests woman who is apparently on drugs and he offers to drive her home.  He rapes her.  Police dept. held liable b/c assault was a generally foreseeable consequence of his position.  
e. Reconciling Lisa M & Mary M – same court
(1) Considerable power and authority of police officer(foreseeable that it will be abused
(2) No such coercive authority for technician
F. Employers who are NOT masters

1. The Borrowed Servant Rule – A servant who is loaned by one master to another is regarded as acting for the borrowing master, and the loaning master is not held responsible for the servant’s negligent acts. Irrational rule, No longer followed. 
a. Hypo: A employs B to provide operator.  Operator injures one of A’s employees (P).  P cannot sue A b/c of worker’s comp. and cannot sue B b/c of rule.

2. Independent Contractors – Employer Not liable for IC’s torts. If employer has control over details of the work, that person is an employee.  If employer has control over only the end result, that person is an independent contractor. 

a. DC v. Hampton – 2 yr. old child was removed from her mother, placed in foster care and then beaten to death while in foster care by foster mother’s sons who were left alone w/kid for over 10 hours.  Mother files suit against the Dept. of Human Services on the theory that they were liable for the actions of the foster mother.  DHS argues that they had no control over the foster mother and that she was an independent contractor.  

(1) Test to determine if employee/agent or Ind. K’or  

(a) Right to control details of the work

i. Here, court says day-to-day operations not controlled by DHS (e.g. what time to give bath, etc.)

ii. P argues that DHS could control sleeping arrangements, diet, temperature of home, etc.

(2) Employer may still be liable for its own negligence (e.g. negligently employing poor foster mother) 

b. Exceptions: Non-delegable duties – Employer still liable
(1) Inherently dangerous activities (ex: crop – dusting) – Makes sense to prevent employers from always outsourcing this kind of stuff.

(2) Peculiar risk of harm – Broader than inherently dangerous activities, and CA courts have carried pretty far (e.g. ind k’or digging trench – risk of caving in)
(3) Statutory duties – statute requires you to do something and ind. K’or messes up.  E.g. hire mechanic to fix brakes and mechanic doesn’t do it right(you’re still liable for injury to others b/c regulated by statute.

c. Selmi’s hypo:  D1 trucking co. cuts lumber and hauls to D2 lumber co. and truck injures P on the way to $400,000 damage, but truck co. only has $100,000 insurance.  Is D1 ind K’or or employee?  Most important factor is what contract lays out as relationship and what level of control D2 has over D1.

3. Other Forms of Vicarious Liability

a. Partnerships – Partners are liable for each other’s torts, as long as engaged in scope of employment.

b. Joint Enterprise – Expressed or implied agreement for common purpose and equal right of control.  (e.g. Road Trip?)

c. Concert of Action – Close to enterprise.  Basically a conspiracy.

d. Entrustment of vehicle – Usually covered by statute.  Originally, unless there was negligent entrustment, then no vicarious liability.  Only driver would be held negligent.  

e. Family Purpose Doctrine – Now statutory.  Before statute, this was a way of holding the legal owner of car liable when member of family driving.  Set up for teenage drivers.  

4. Imputed Contributory Negligence – Both ways rule

a. Master and servant. 

(1) Hypo 1: S is doing the M’s business w/in the scope of employment.  S negligently drives the car and injures A.  M liable for S’s tort? Yes, scope of employment.

(2) Hypo 2: A contrib. neg. and S neg.  M wants to sue A for damage to car.  Will A’s neg. be offset by S’s for comp. fault reasons? Yes.

(3) Both Ways Rule – The negligence of S is attributable to M whether M is a plaintiff or defendant.  So M would be liable for the negligence of S, even in his suit against A.  
IX. Strict Liability

A. Strict Liability – Liability w/o fault.  Will hold the D liable even thought they are not at fault.  

B. Previous Departures from “fault”

1. Yania v. Bigan – No duty, so no fault and no liability.

2. Trespass to land – Intent is just to enter the property, even if you think it is your own.  

3. Negligent (honest) mistake – Could be held liable under negligence for failure to act reasonably when they did not even have the capacity to do so (insanity).  

4. Violation of statute – Liable even if did not know of the statute’s existence.  

5. Vicarious liability – Employer was not actually negligent.

C. History

1. When tort system first surfaced, it was entirely a strict liability system.  Crime and tort were closely aligned.  People were held strictly liable for injuring someone, whether it was intentional or not.

2. Two types of actions

a. Trespass & Case – Was a form of action.  Different from trespass on the case was whether the injury was direct (trespass) or indirect (use case).

D. Strict Liability for Trespassory Torts & The Advent of Fault Theory

1. Weaver v. Ward – In military and were fighting.  Accidentally D shoots the P.  Court holds that the D is liable simply b/c he shot him, regardless of whether he was at fault or not.  Test was still for trespass – was there a direct injury.

2. Brown v. Kendall – D tries to separate some dogs with a stick and accidentally hits the P in the eye.  D did not intent to hit the P, but CL would say that he was still liable.  But here court says that in order to recover the baseline rule is that a D must be at fault.  Say that ordinary care will vary w/ the circumstances of the case, but in general means the kind and degree of care that a prudent man would use.  

E. Strict Liability After Brown v. Kendall
1. Trespassing Animals – Rule was that the owner of cattle was strictly liable when the cattle trespassed on someone else’s property.  This rule lasted in England.  

2. Nuisance law – Cannot use your property in a way that impairs the use or enjoyment of another person on their property.

3. Two Tests – Mischief & Natural / Non-natural use

a. Rylands v. Fletcher – P operated a mine and D operated a mill nearby.  D builds a pond over abandoned mine shafts and when the pond was filled with water, it flooded the mine of the P.  P claimed strict liability.  D says that they don’t have this anymore, no fault so no liability.  Lower court agrees, but exchequer reverses.  

(1) Exchequer chamber - test is whether escape was likely to cause mischief – say that it is like the escaping cattle, fumes & outhouse sewage.  Though harmless while remain on land, will do mischief when escape.

(2) House of Lords affirms but test is: natural vs. non-natural use.  This is narrower than mischief (cattle not included b/c roam naturally).  Since D’s use was non-natural (he built the pond), he is strictly liable for the damage.   

b. Thomalen v. Marriott – P is injured by actors who used fire.  The court said that this was a non-natural use, but that since it did not escape the property the D is not strictly liable.  

4. Slouching Toward the Abnormal Danger Conception

a. Sullivan v. Dunham – Girl was walking on a highway, and D was blasting stumps.  P was killed by a stump that flew.  Court found for the P saying that the D was strictly liable.  They said that this was trespass to person b/c there was a direct invasion of person.  American courts had not adopted Rylands.  

F. Modern Strict Liability – Ultrahazardous Activities 

1. Exner v. Sherman Power Construction – D was blasting 935 ft. from P’s dwelling and shook the P’s house, threw her from her bed and damaged the property.  The vibrations led to the injury, so not a direct injury.  Hard to prove neg b/c of prox. cause (foreseeability of P) and breach (reasonableness – social utility in hydroelectric project).  The court holds that there is strict liability b/c D engaged in a perilous of storing large quantities of dangerous explosive for use in his business.  3rd party should not bear the loss.  This carries us to modern times 
2. Modern Rule – Rest. 2 – Strict liability is imposed for harms done by “abnormally dangerous” activity, so long as it is the kind of harm that makes the activity abnormally dangerous in the first place.  

a. Factors to be considered in deciding abnormal danger
(1) High degree of risk of harm (Exner)

(2) Likelihood harm will be great (Exner)

(3) The inability to eliminate the risk by using reasonable care. (Exner)
(4) The extent to which the activity is not a matter of common usage (Rylands non-natural)
(5) Inappropriateness of activity to place (Rylands non-natural)

(6) The extent to which the activity’s value to the community is outweighed by its dangerous attributes.  (Carroll towing)

b. Balancing test, so do not have to meet all 6 factors.  Imprecise, though.  Think organic farm hypo and neighboring farm sprays.

3. S/L usually by activity imposed on:

a. Blasting and explosives

b. Impoundments of hazardous or toxic substances (like hazardous waste cites)

c. Nuclear

d. High Energy activities

4. S/L not imposed on:

a. Fire

b. Utilities

5. Questionable S/L

a. Poisons

b. Fireworks

6. Cause of action for Strict liability – Elements for the Prime Facie case

a. Duty not discussed – activity itself is affirmative act

b. Breach not analyzed – substitute S/L tests (Rylands and Rest 2nd)  

c. Need but-for Actual Cause

d. Proximate cause – risk rule 

(1) Rest – only strictly liable for those harms the possibility of which makes the activity abnormally dangerous
(a) But Restatement does not care about superseding intervening causes, will still hold D Strictly liable
(2) Wild Animal Rule – Strictly liable for injuries connected w/wild characteristics of the animal  

(3) Hypo: Mink moms – Minks eat their young when have loud noise, so blasting cases involved this.  S/L denied b/c this was not in class of risks of blasting.

(4) Hypo – The rifle and the dynamite – D was a carrier of dynamite.  Shot fired(explosion, injury.  NO S/L b/c superseding intervening intentional tort.  
(5) Hypo – The stolen dynamite and the blast 1 – Thieves came in and blow up to cover their tracks.  D owner of dynamite S/L
(6) Hypo – dynamite and blast 2- steal and blow up 3 weeks later – no S/L b/c Prox. cause problem (distance)yH
e. Damage still required

7. Defenses

a. Common Law

(1) Contributory negligence not a defense b/c can’t mix neg. w S/L

(2) Assumption of Risk was a defense 

b. Moving to Comp. Fault

(1) Contributory negligence – now have to compare P’s neg w/ D’s S/L 

(2) Assumption of Risk – Primary/Secondary (reasonable/unreasonable)

X. Tort Liability for Defective Products

A. What is products liability?

1. Liability of manufacturer, seller or supplier of goods.  

2. Brought for physical harm caused by a defect in the product.  

3. P in products liability case, can also bring a negligence action.

4. Role of Fault – If depart from negligence, then need to replace it w/ something that is doctrinally sound.  Idea that some sort of fault is needed is lurking in the background.  

5. Relationship to K law – B/c in most instances when people are injured by a product, they bought the product.  

B. History of Product Liability

1. Privity Limitation – Used to be a bar to consumer who wanted to sue manufacturer but Cardozo overthrew w/ MacPherson v Buick Motor (wheel collapses).  This was a negligence cause allowed in products setting (Remember Winterbottom)

2. Misrepresentation – manufacturer could be held liable for injuries resulting from misrepresented conditions

a. Baxter v. Ford Motor – P loses eye when car’s “shatterproof glass” shatters.   Brings suit based on misrep.  Ford said that they were not in privity (no K) so not liable.  Court holds them liable even though they did not directly sell to P.

3. Warranty Theory– Manufacturers were expressly warranting products (e.g. through advertising) – a contractually based theory, so privity requirement alive and well

a. Express warranty  - in Baxter, if Ford had sold to Baxter directly and had promised shatterproof glass as part of K, this would be express warranty

b. Implied Warranty

(1) Henningsen v. Bloomfield Motors – P buys a car for his wife, and signs a K that says no warranties except replacement of defective parts.  Then the car makes a sharp right hand turn and runs into a wall.  Court held that there was an implied warranty that ran to ultimate purchaser from manufacturer.

4. The Development of Strict Products Liability

a. Greenman v. Yuba Power Products - P was using a power saw that his wife bought him and was injured.  P sued the retailer and the manufacturer.  The court said that when you put a defective product on the market, liability is not governed by law of K, but by law of strict liability in tort.  This throws out all K/privity stuff, and allows for strict liability in tort.

C. Excluding Stand-Alone Economic Harm

1. Economic Loss – Damages for inadequate value, cost of repair, replacement of product or loss of products – w/o any claim of personal injury or damage to other property – this lies in K law, and courts won’t wipe out.  

2. 5 Categories of Losses
a. Personal injury to user or property caused by the defective product – S/L  

b. Economic loss from defective workmanship – K law

c. Physical harm to P’s other property and to the product itself – S/L since other prop. involved

d. Physical harm only to the purchased product.  Courts are split.  Majority say if sudden and dangerous(S/L (minority still only allow K).  Not sudden and dangerous(K law.  

(1) Moorman Manufacturing Co. v. National Tank Co. – P buys a tank and 10 years later it cracks (posing a threat).  There were no injuries.  P sues for strict liability in tort even w/ no physical injuries.  Court says tort theory appropriate only for personal injury or prop damage resulting from sudden and dangerous occurrence.  Where only defective product is damaged(K law.

e. Destruction of a product b/c of component part used in construction or repair.  If sudden and dangerous(S/L

D. Prima Facie Case for Products Liability

1. Duty not an issue – can sue all the way up the products line

2. Breach – no – defective product (manuf., design, or info – use tests)

3. Must have defective product that is actual and proximate cause of P’s injury

4. Three types of product defects that may lead to liability:
a. Manufacturing defect – One of products doesn’t come out as intended

b. Design defect – Defect in design that renders product dangerous to users.  This is the worst b/c the entire product line is defective.  
c. Information defect (Failure to Warn)– Rendered defective by failure to warn

5. Manufacturing Defects

a. Lee v. Crookston Coca-Cola – Bottle blew up in P. waitress’s hand.  She must prove that defect was caused by bottler.  Req.’s below sound like res ipsa, and can have neg. cause too.

(1) Product was in fact defective (unreasonably dangerous for its intended use – compare to non-defective products)
(2) Such defect existed when the product left D’s control
(3) Defect was prox. cause of injury sustained 

b. Problems come when product has been out there for a while or in transit.

(1) Hypo – pyrex exploding – could have been subsequent damage

c. Food as a Product

(1) Natural / Non – Natural Distinction

(a) Mexicali Rose v. Superior Court – P ordered an enchilada and was injured when he swallowed an inch long chicken bone.  P sued saying that this was a defective enchilada.  Court says if injury-producing substance is natural to the prep. of food served, it can be said to be reasonably expected by its very nature, and not defective.  No S/L.  

(2) Consumer Expectation Test – Majority test

(a) Jackson v. Nestle-Beich, Inc. – P broke a tooth on a pecan shell in candy.  Court abandons foreign – natural doctrine in favor of consumer’s reasonable expectations.

6. Design Defects – tests

a. Consumer Expectation Test (not the majority anymore) – focuses on expectation of users of product.  Product defective if it failed to perform as safely as an ordinary consumer would expect when used in intended or reasonably foreseeable manner.
(1) Leichtamer v. American Motors – Ps were passengers in jeep that had rollbar only designed for side roll, but car flips front-to-back, rollbar collapses and deaths and injuries occur.  The court applied the consumer expectation test and found for the Ps.  Jeep manufacturer advertised for off-road use and consumers will reasonably believe that rollbar will protect them.  

b. Constraints on the consumer expectation test

(1) Expectations must be based on everyday experience.  (CA)   Soule v GMC – injured when car hits her over her left front wheel, court says no expectation of how product will work in this particular circumstance.

c. Risk Utility Test (majority test)– Whether the benefits of the challenged design outweigh the risk inherent in such design.  
(1) Factors

(a) Likelihood that the product design will cause injury

(b) The gravity of the danger posed

(c) The mechanical and economic feasibility of an improved design.

(2) Knitz v. Minster Machine Co. – D manufactured a press that delivers 60 tons of force, originally had to be activated w/2 hands.  But P’s co. purchased w/foot tripping device, and P’s foot accidentally tripped while fingers in way.  Court found consumer expectation test failed here, so keeps this test, but adds risk utility test.  

(3) Risk-Utility w/burden shift - CA Rule – minority – 

(a) Product defective if:
i. Consumer expectations test; OR
ii. If the P proves that the product’s design proximately caused his injury and the D fails to prove that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design 
(b) Barker v. Lull Engineering – P was injured when he jumped off industrial loader that was vibrating and lumber fell on him.  Court shifts burden to D, which is very different than negligence case, where P has to prove D’s conduct unreasonable.  

(c) Campbell v. General Motors – Woman on bus slides off seat b/c there was no bar.  All she has to prove is that she slid off b/c nothing to grab on to and was injured (prox cause of injury).  This is enough to shift burden to the D.  Easier for P to get to jury, but practically speaking, P will want to preempt D and put on evidence of defective product.

(4) Difference b/w negligence risk utility and S/L risk utility

(a) In negligence, focus on D’s conduct.  Jury instruction that turns on the RPP and whether D acted reasonably under the circumstances.  

(b) In products case that uses risk utility, just apply test, not evaluating D’s conduct.  Jury instructed to look at whether the risks of the product are greater than its utility.  

d. Reasonable Alternative Design Requirement (statutory in Texas)– harder version of risk-utility for P. In addition to risk-utility, P must prove:

(1) Safer alternative existed (If none exists, not unreasonably dangerous as matter of law).

(2) Would have prevented or reduced risk of injury w/o impairing utility

(3) Technologically and economically feasible

(a) Honda of America Mfg., Inc. v Norman – P accidentally backed down a boat ramp into water and drowned b/c she could not release automatic seat belt.  Ps offered 3 alternatives, but couldn’t meet burden that benefits of proposed design outweigh burden.

e. Summary of Tests

(1) Consumer expectation test – not the majority anymore

(2) Risk utility test – Majority

(3) Risk utility test w/ shift in burden of proof (CA rule - minority) 

(4) Reasonable Alternative design – form of risk utility w/burden on P to prove reasonable alt. design that is tech. and econ. feasible

f. Products that Perform as Designed

(1) McCarthy v. Olin Corp. – Ferguson opened fire and killed / injured some people including the Ps.  Ps sued the manufacturer of the bullets saying that they exacerbated his injuries.  The court will not entertain the products liability claim here b/c it performed as it supposed to.  Court says that the risk utility analysis is inapplicable b/c “the risks arise from the function of the product not any defect of the product.”  A product that is dangerous by nature and purpose, and the fact that they have designed a more efficient product is not a reason to say that that product is defective.  The product was designed to do exactly what it did, and the court said that if it does this then it is not defective.

g. Differences b/w Negligence and SL

(a) Risk utility gets very close to negligence except that the jury is instructed not to evaluate conduct.  

h. Adjudication of Design Defects

(1) Say that juries are not in a good position to evaluate alternatives for design defects.  So we get back to risk utility which is closer than negligence.  

7. Drugs

a. RST – Some products are quite incapable of being made safe in their intended and ordinary use.  This is true with drugs.  If the product was properly prepared (no manufacturing defects), and accompanied by proper directions and warning, then it is not defective.  (Means no consumer expectation test, no risk utility, no design defect.)  
(1) Unavoidable unsafe products
(2) No Design Liabilty
(3) Can have Warning / Manufacturing liability
b.  Unavoidably dangerous drugs will not be deemed defective

8. Warning or Information Defects – Failure to Warn

a. Elements
(1) Duty – If you sell a product, then there are certain obligations that come w/ it.
(2) Breach - Inadequate warning
(a) Placement – must be obvious

(b) Sufficient clarity, sufficient force and intensity to convey nature and extent of risks to reasonable person

(c) Higher specificity requirement (detail)

(d) Must warn of even a low level of risk (v reasonableness in neg.)
(3) Actual Cause – But for the failure to warn, the P would not have had the injury.  This is to show that the injury would have been prevented by the warning.  Risk that did not warn about has to be the cause of the injury.  
(a) “Heeding presumption” – most courts presume P would read, understand and heed the warning, and leave it to D to show otherwise  - this allows jury to presume
(b) Minority – burden shift – jury must presume unless D shows otherwise
(4) Prox. Cause
(5) Damage
b. Functions of Warnings 

(1) Two reasons to warn
(a) Risks - danger

(b) Alternatives

(2) Liriano v. Hobart Corp. – P was injured when hand got caught in meat grinder manufactured by D.  It was sold w/ a safety guard but the guard was removed by Liriano’s employer.  The machine bore no warning that it should be operated only w/safety guard.  Problem: Obvious danger: Don’t need to warn about these; product not defective for lack of warning.  But the court focuses on the second purpose of the warning – to make P aware of alternatives, and does not allow obvious danger argument to prevail.  
(a) Actual cause – minority rule - The court shifted the burden to D to prove that the neg. failure to warn was not the actual cause of P’s harm once P proved that the failure greatly increased the likelihood of the harm that occurred.  (harder for D than heeding presumption)   

c. Inadequate Warnings

(1) Factual content, expression or communication or in form or mode of communication

(2) Must contain facts necessary to permit reasonable person to understand the danger and in some cases avoid it.

(3) Must have sufficient clarity and sufficient force and intensity to convey nature and extent of risks to a reasonable person.

(4) Test for Adequate Warning 
(a) Warning placement – Has to be obvious

(b) Detail required – requires more than neg.

(c) Level of risk – May have to warn of lower risks.  Hypo: polio vaccine (1 in a million)

(5) Carruth v. Pittway Corp – P and family members were killed in house fire.  They sued the smoke detector manufacturer claiming that there were insufficient installation instructions.  Although the D had a warning, it was buried w/in a 7-page pamphlet and was in the same typeface. Court said warning was not conspicuous enough b/c user would only be induced to scan the pamphlet.

(a) Placement of warning is critical as is detail
(6) Level of Risk Required

(a) Hypo – Polio vaccine and there is a one in a million risk that if taken you can get polio.  Warning was not given.  The court said that they did have to warn them.   

(b) Hypo – sinutab warning –“may” damage kidneys in “large amounts” in regular print.  Court said it should say “will” damage and print should be larger and should specify the amount.  S/L imposed.

(c) Easier for P to get S/L than neg b/c to avoid neg, D’s warning just has to be reasonable and case gets caught up in conduct.  

(7) Who must warn

(a) Learned intermediary (doctor) rule – Drug manufacturer only has to warn doctor and can use medical terminology, then doctor has to warn.

i. Bulk sales- also applies here, where manufacturer sells bulk quantities to retailer, retailer must pass warnings on.

(b) RST – Direct duty to warn where

i. Government says you must give info to public

ii. Mass vaccinations

9. Relationship b/t failure to warn and design defects

a. Hypo: Garbage truck sign – DO NOT INSERT ANY OBJECT WHILE COMPACTION CHAMBER IS WORKING – KEEP HANDS AND FEET AWAY.  Obvious danger – no need to warn (assume its adequate).  What about design defect?  P can bring this action b/c whole purpose of products liability is that manufacturer has obligation to produce safer products if risk outweighs utility.  Apply tests (consumer expectations – P may lose; risk-utility – P may win).

E. Defenses to Strict Products Liability

1. Common Law defenses

a. Assumption of risk – a defense

b. Contributory negligence – a bar

2. Comparative Fault and Assumption of Risk

a. If the P is contributory negligent, then the problem is how to compare the negligence of the P and the strict liability of the D.  

b. Minority Rule – No comparative fault in products liability.
(1) Bowling v. Heil Co. –D built a dump hoist installed in a dump truck borrowed by P.  P noticed that the truck bed was not returning to the down position, and he went under truck bed to check it out, grabbed lever(fell on him and killed him.  P was contrib. neg.  Court feels contrib. neg. should not be a defense b/c inconsistent w/S/L products.  

c. Comparative Fault Among Ds

(1) Majority Rule (CA rule) – Comparative fault does apply in products liability.   

(a) Safeway Stores v. Nest Kart – Rita was injured by a shopping cart in a Safeway parking lot.  Court found Safeway was neg and S/L -responsible for 80% of damage and Nest-kart (manufacturer) was only S/L- 20% of damage.  S wants common law pro rata apportionment and seeks contribution from N to make 50/50– the traditional rule for contribution (pro rata).  S’s theory is that you cannot compare negligence to SL, so logically the liability should be split.  Court says no – it is possible for jury to compare b/w neg. and S/L using comp. fault, but gives no instructions.

F. Misuse of the Product

1. Kinds of Misuse
a. Unforeseeable misuse 

(1) Precludes recovery if product is not defective for another reason.  Misuse precludes recovery when the P uses the product “in a manner which the D could not reasonably foresee” b/c D could not protect against it.

(2) Note: Unforeseeable misuse sheds no light on whether product is defective b/c could be defective for another reason.

b. Foreseeable misuse 

(1) If proven then it can go to proving the defectiveness element of the P’s prima facie case.   Not necessarily defective only for this reason, maybe a benign misuse.  Still have to prove failure to warn or design defect.

(2) Must protect against:

(a) Reasonable; and

(b) Unreasonable foreseeable misuses.  Unreasonable misuse may affect the P’s recovery though. 

c. Hughes v. Magic Chef – P claims that the stove manufactured by the D was negligently designed.  D said that P misused the product.  Misuse is not a defense b/c D does not need to plead and prove.  Misuse is an element of P’s prima facie case (i.e. foreseeable misuse).

(1) D has to determine what misuse is foreseeable by looking at the ordinary consumer.  P’s personal characteristics only relevant to the extent that they are shared by a larger group.  D cannot anticipate quirks of particular Ps b/c D doesn’t know who will use product when D is designing it.  

(2) Here the P did misuse the product, and misuse by P is negligence( partial recovery.  Could argue that the P should get a full recovery b/c if the product was not defectively designed then the P would never had been injured.  

(a) Ps neg won’t be subtracted in a Bexsiga situation where defect is failure to prevent the particular thing from happening that did happen.

(3) If P assumed risk: same categories (Primary/Secondary (reasonable/unreasonable) – adjust P’s recovery accordingly

2. Misuse, Defectiveness & Proximate Cause 

a. Reid v. Spadone Machine Co. – D manufactures a cutting machine for plastic and knew that users might use in 2-person manner instead of intended 1-person manner (i.e. foreseeable misuse).  D claimed that there was a superseding intervening cause b/c P’s employer encouraged P to use in this manner.  So D making prox. cause argument that even though product is defective, liability should be cut off.  Test for superseding intervening cause by 3rd party:  

(1) D must prove that this misuse was not reasonably foreseeable – not the case here so D liable b/c failure to guard against this foreseeable misuse that made the machine defective.  Employer would have had to alter machine in unforeseeable way, for example, to cut off liability. 

b. Stahlecker v. Ford Motor Co. – classic unforeseeability.  P murdered by 3rd party when she is stranded b/c tires tore apart.  Product may have been defective, but no prox. cause.

3. Scope of Products Liability Law

a. Review – The economic damage distinction (tort or K law).  

b. Who are the appropriate Ds?

(1) Chain of distribution – manufacturer, distributor, wholesaler, retailer

(a) P can sue any of them for “selling” product

(b) All in chain have full indemnity rights against manufacturer – idea is that they can put pressure on manufacturer to change

(2) Lessors – Leasing, not selling, product – can be held liable

(3) Used goods – Here cases are split, but more courts say no unless the product was sold as refurbished or like new.

(4) Lessors of Real Property – Generally, no S/L.  CA had 10 year experiment w/holding lessors liable (renting of apt. same as selling good so liable for defects in apt.) – but reversed

4. Hybrid transactions – Service/Sales Distinction

a. Newmark v. Gimbel’s Inc. – P goes in to see her stylist for a permanent.  When the product was applied she felt burning, later her forehead blistered and her hair fell out.  There was a warning on the product.P sued the salon who was in the chain of distribution.  D argues that they are supplying a service, not a product.  But P did pay for the product by paying for the service.  It matters whether the person is doing a service as opposed to a transaction b/c service providers (like doctors, lawyers) are not S/L, but sellers of products are.  

(1) Essence of the transaction test – In hybrid cases, you ask what the essence of the transaction is?  If it is more like a sale, then S/L.  If it was more like a service, then normal negligence.  
(2) Here the court finds that the hair salon is more like a sale. Not like a dentist that is performing a service.  Court distinguishes Magrine where hypodermic needle breaks off in dentist patient’s gum and court calls dentist a service.  Prof. thinks distinction of educated opinion v. pedestrian act not very good, and this smacks of elitism (won’t put hair stylist in same category as dentists, doctors)

b. Special case of blood – no S/L generally for suppliers of blood, organs, tissues
XI. Defamation – strictly economic damage (no physical risk)

A. Elements of Cause of Action

1. False and Defamatory communication concerning another – hatred, contempt, ridicule, cause P to be shunned, avoided or diminished in another’s eyes
a. Can be clear by itself; OR

b. Defamatory when combined w/other facts
(1) Hypo: P burned down his barn.  By itself, not defamatory, but combined w/fact that he was heavily insured(arson.
2. Publication

a. Must be transmitted to someone; no fault required

3. Of and Concerning the P

4. Damage
a. Libel – damage presumed at common law (but changes below)

b. Slander - damage only presumed in 4 cases:

(1) Imputation of serious crime

(2) Imputation of loathsome disease

(3) Imputation of traits or conduct incompatible w/P’s profession

(4) Imputation of serious sexual misconduct

B. Defenses

1. D proves it true

C. Privileges

1. Official Privilege

a. Directly involved in judicial and legislative work – i.e. lawyers and witnesses in trial

2. Privilege to communicate in one’s own interest, 3rd person or publisher

3. Privilege to report information pertaining to crime

4. Privilege to report public document, meeting or activity

5. Fair comment

D. Constitutionalization of  Defamation Law

1. Public officials as Ps 

a. NY Times Co. v Sullivan – NY times published ad asking for donations to help defend MLK – mentioned terror, arrests,etc.  Commissioner claims he is defamed even though not named b/c people would know he was responsible.  Court has concerns over 1st amendment rights, so rearranges cause of action.

b. Holding: No S/L cause of action for this situation: public official as plaintiff, and media defendant over an issue of public concern.  Reason: importance of public debate.

c. Prima facie case changes. To get presumed damages, P must prove Actual Malice.  Either:

(1) D knew it was false

(2) Reckless disregard of truth

d. High standard of fault.  Now P must prove statement false, whereas under CL, D must prove it was true (presumed untrue).

e. Later extended to public figures 

E. Private Persons as Plaintiff

1. Gertz v. Robert Welch, Inc.- Lawyer is accused of being a Leninist and Communist-in D’s paper. Here we have a private figure. Difference is the nature of the P, but still media D and issue of public concern.  Public official can respond to attacks more easily, so should std. be as hard for this P, who court says is not a public figure?

2. Holding: 

a. States may determine std. of liability as long as no liability w/o fault - must at least show negligence

b. No presumed or punitive damages unless actual malice (like Sullivan)

3. A little easier for P, but not as easy as common law

4. Court id’s two classes of public figures:

a. Public figures for all purposes (Bill Gates)

b. Public figures solely for specific subject or area

F. Private Figure/Private concern
1. Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc – D. supplied a confidential credit rating report about P to 5 subscribers that was negligently mistranscribed and had false info regarding bankruptcy petition filed by P.  Two private parties involved, so NY Times standard not applied (1st amendment interest weak).  So, presumed and punitive damages are recoverable.
G. Summary

Persons

	      Concerns
	     Public Person
	Private Person

	Public Concern
	NY Times- Need actual malice for presumed damages
	Gertz- have to at least show some fault (negligence) and actual damages; For presumed damages, must show actual malice

	Private Concern
	
	Dun – common law rules – S/L and presumed damages


H. Malicious Prosecution – falsely accuse of crime

1. The Cause of Action
a. D must instigate a prosecution
b. D must act maliciously
c. D did not have probable cause to believe P committed a crime
d. Criminal action must be terminated in favor of P
(1) Can’t sue until criminal action is over
2. Difficult to prove this cause of action b/c we don’t want to deter reporting of crimes

I. Abuse of Process

1. Cause of Action

a. Misuse of Legal Process

b. For personal end (e.g. using legal process for extortion)

XII.  Invasion of Privacy – 4 Kinds

A. Intrusive Invasions (of private space)

1. hypo: paparazzi enters hospital room to get picture

B. Commercial Appropriation

1. Publishing P’s name, face or figure in a commercial advertisement without P’s permission.

C. False Light 

1.
Includes false impression – 

a. Solano v. Playgirl – P. was shown on cover of Playgirl w/words giving indication that he was in the magazine unclothed.  P. must show:

(1) D disclosed to 1 or more persons info about P that was presented as factual but was false or created false impression

(2) Info was understood by one or persons to whom it was disclosed as implying something highly offensive
(3) D acted w/ malice (like NY times)

(4) P damaged 

D. Public Revelation of Private Facts

1. D publishes true statements about P on matters utterly private – requires disclosure to a number of persons (v. defamation)

XIII. Misrepresentation 

A. Elements:

1. Misrepresentation –neg, scienter, or S/L

2. Fact or Opinion (not a promise)

3. Material Fact – must effect the transaction

4. Intended to Induce Reliance

5. Does Induce Reliance

a. If no reliance, there is no actual cause. 

B. Economic Loss – Transactional Tort

1. If misrepresentation gives rise to physical risks(negligence

C. Intentional Misrep
1. Traditional Rule: Derry v. Peek – Ds selling shares of stock said they had the right to use steam or mechanical power, but did not actually have this right.  Corp. fails and Ps lose $.  Ds not liable b/c honestly believed to be true.

2. Scienter / Fraud – concept of fault; intent to deceive.  Damages cannot be recovered, unless misrepresentation is made:

a. Knowingly

b. Without Belief in Truth

c. Recklessly/Careless whether True or False

D. Negligent Misrepresentation
1. Ultramares Corp. v. Touche Niven & Co. – Ds accountants did audit and knew that company would use info to distribute for purpose of getting loan.  P loan co. relied on this audit(loaned $ to co. and lost so sued accountants.  Cardozo thinks Moch and worries about too much liability (indeterminate amount/time/class) for Ps not in privity w/D (as is the case here).  No problem in holding Ds liable if fraud, but here only negligence.  Ps are probably foreseeable here, but too many.
2. Restatement Expansion

a. CA – allows for specifically id’d Ps

b. NY- allows when D has close bond w/P

E. Remedies for Misrepresentation

1. Benefit of the Bargain damage – available for fraud – expectancy damages – gives you benefit of bargain (amount its actually worth plus $)

2. Out of pocket damage – available for negligence - reliance damages – puts you back in place as if K never occurred 

F. Strict Liability for Misrepresentation

1. Gauerke v. Rozga - P buys land thinking that its 5 ½ acres, but its actually less than 3. The agent just passed the information along. Should agent be responsible?  

a. If no scienter, and no negligence, then left with Strict Liability. Requires:

(1) Representation made as of D’s own knowledge concerning matter he purports to have knowledge of so that he assumed responsibility

(2) D must have economic interest in transaction

G. Nondisclosure (not an affirmative misrepresentation)

1. Very limited.  Need: 

a. Fiduciary relationship

b. Half truth

H. Misrep w/parol evidence problem

1. hypo: I’ll sell you car, don’t worry if you can’t pay, we’ll work it out.  P buys, he can’t 
pay after 3 mo.s.  D says read K and parol evidence bars what I said.

2. Courts are split  

I. Damages

1. Kinds of damages

a. Nominal – Can only get this for intentional torts

b. Punitive – Available in intentional, and maybe negligence

c. Compensatory

(1) Medical

(2) Lost Earnings

(3) Pain and Suffering – Not provable by specific amounts.  Termed non-economic damages.

(4) Any other specifically identifiable harm (like travel expenses)

2. Attorney’s fees are not part of damages.  Normally all parties pay their own fees.  This is basis for contingency fee work. 

3. Proving damages

a. Hypo – The motor bike accident – 2 boys are riding a bike and strike a power line.  They are burned.  Their lives are basically destroyed.  How do they prove damages?  

(1) Medical – For medical expenses, are entitled to both past medical and future medical expenses.  Would have to have an expert testify to estimate future damages.

(2) Lost earnings – Boys are young, but will not be able to work.  How do you prove what their future lost earnings would be?  Would bring someone in to testify whether the child was bright, and what the child was likely to do.  Problematic b/c tends to follow socioeconomic lines.  

4. Timing problems on damages

a. Time to Trial – Generally cannot get compensated for the time up to trial.

b. Uncertainty over damages – Cannot bring case again, so have to prove all possible damages at trial.

c. Time value of money – discounting.  Some of the damages can be lost wages 40 years in the future, which makes a difference.  So instead of giving you money at its present value, you have to figure out the discount rate of the dollar 40 years from now.  This is b/c when money is put in the bank it generates interest which makes the dollar worth more, so to equal out to the dollar, the D pays the P less than the dollar.  

(1) P wants a low discount rate, so that the P gets more now, in order to get more interest.  The lower the discount rate the more the D has to pay now.

(2) D wants a high discount rate, so that he does not have to pay as much.

d. Inflation

e. The loss period – life expectancy

f. Events occurring after injury but not before trial.

(1) The 2nd marriage – Is it admissible that a P has remarried to money?  NO  They view the P as they would at the time of death.

(2) P hurts her knee and can’t play basketball outside w/ friends.  How aredamages calculated when P chooses to not get an operation.  The rule is that the P has to go through any reasonable steps that another reasonable person would have taken.  If a reasonable person would go through surgery, then will say that the P has to mitigate and have the surgery.
5. Pain and Suffering

a. Prove by testifying.  Hypo: newborn baby got disease in hospital.  Testify to the symptoms.  

b. Per diem argument based on the minutes of pain.  Way to put a dollar amount on pain.  Cannot though say to the jury put yourself in the shoes of the P (golden shoe argument). 

6. Punitive damages

a. Can’t tell jury that there is an insurance policy

7. Wrongful death & survival actions

a. Common law – if defendant or plaintiff dies before trial, cause of action dies – problem was that defendant had an interest in P’s death

b. Changed by statute: survival actions and wrongful death action – sue estate
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