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Rothman-Torts Spring 2017


I. What is a tort?

a. Tort law is a body of private law remedies for harm arising out of both intentional and accidental conduct

b. Remedies Available 

i. Compensatory damages: 

1. RULE: Winning P is entitled to recover damages to compensate for losses caused by defendant’s tortious conduct

a) Economic Damages: (Special or actual damages—able to be quantified) can e direct or consequential:

i. Physical Injuries 

ii. Includes past and future losses

iii. Damage of property and loss of profits 

iv. Consequential Damages:

1) Damages that occur as a result of the conduct

b) Non-Economic Damages: More difficult to quantify

i. Pain and suffering

ii. Loss of consortium

iii. Emotional distress

iv. Hedonic damages

ii. Punitive Damages:

1. Proportionate in some way 

2. Constitutional limits on how much can be awarded

iii. Injunctive Relief: 

1. Less frequent in tort law because there is usually an injury

2. Nuisance potential tort law 

II. Johnstown Flood 

a. Reasons to Have Tort Law

i. Hold people accountable/punishment 

ii. Deter/Incentive against behavior and innovation 

iii. Remedy Loss

iv. Order

v. Encourage investment and economic benefits

vi. Clarity on liability
vii. Economic Fairness 

b. Reasons NOT to Have Tort Law

i. Discourage innovation

ii. Decrease investment 

iii. Not culpable 

iv. Blaming = Closure and Inefficient 

v. Expensive Litigation ( tort law might not be the best solution

c. Alternatives to Tort Law

i. Criminal Justice System

ii. State/Federal/Local Regulations

iii. Mediation/Arbitration 

iv. Insurance: Medical/Health/Home 

v. Public Finds 

vi. Private Charity 

III. Traditional Justifications for Tort Law

a. Compensation

i. When or how we decide to compensate someone

ii. Understanding culpability and its role in compensation

b. Deterrence

i. Tort system does NOT always deter actions—companies pass long liability to customers

1. EX: Ford Pinto Exploding Cars

ii. Doesn’t require compensation 
iii. Doesn’t tell us how safe we want to make the world – potential for over deterrence 

c. Corrective Justice 

i. Rights-based/individual focused 

1. Focus on the individual who are involved in the accident

2. Correcting a wrong—the culpable person SHOULD pay the victim 
ii. Fairness 

iii. Compensation

1. Adds WHO should compensation, when and why—when they are culpable 
iv. Communicative 

v. Punishment

vi. Correct a wrong

vii. Who is culpable 

viii. Who should pay for that? Anyone? Maybe bear own loss? 

d. Utilitarianism 

i. Broadly for society ( good rule? Incentives? Costs? Deterrence? How would it impact all situations? 

ii. Society focused
iii. Public Policy Concerns

iv. Deterrence/incentives

1. Is society better off as a whole?

v. Law & Economics Analysis 

1. Maximizing social welfare

2. Who is the best person/most efficient way to maximize welfare

3. Cheapest cost avoider

4. Maximizing welfare

5. Loss spreading

vi. Peace-Keeping/Order 

e. Relational

i. We should take into account how we are all connected
f. Administerability 

i. Practical?

ii. Would court’s be able to assess this?

iii. How do we establish the terms? 

iv. Who is best situated to address/evaluate liability or harm?
1. Is this regulation necessary? 

2. Is the industry better to regulate instead of the legal system? 

v. Is the rule workable? ( Is it the sort of rule where someone would be aware of when/if they are liable 

g. Distributive Justice 

i. Are people in a certain class treated the same? 
Categories of Torts:

IV. Intentional: Fault based
a. Elements: 

i. Act 

ii. Intent 

1. Rest. 2d: desire to cause consequences of his act, or knowledge to a substantial certainty that the consequences are likely to occur 

iii. Causation 

iv. Harm
1. Intentional Harm to a PERSON

a) Physical Harm 

b) Battery

c) Trespass to Person

2. Emotional Harm

a) Offensive Battery

b) Assault

c) False Imprisonment 

d) Intentional Infliction of Emotional Distress 

v. Vonsburg Standard (Boy kicks other boy during school): Intent to cause contact or apprehension of the same 

1. Discourage unwanted contact 

2. Correct for harms caused 

b. Battery: An intentional unwanted contact with another person that causes harm 

i. Elements
1. Act which makes contact 
2. Intent

a) Intent to cause unwanted contact or imminent apprehension of such contact; OR (Vosburg Jurisdiction)

i. White v. University of Idaho: Piano on back, unwanted touching but caused no harm ( battery

ii. Wagner v. Utah

iii. CA split between appellate courts 

b) Intent to cause harmful/offensive conduct or imminent apprehension of such contact (Rest.2d Jurisdiction) 
3. Causation 

a) Requirement

4. Contact
a) Torts need harm (doesn’t have to necessarily be physical, could just be an unwanted contact)

b) Have to have a physical contact to have a battery 

ii. P.P:

1. Vosburg Juris: discourage unwanted contact, correct for harms caused

2. Rest. 2d Juris: Liability only when intent to cause HARM 

3. Offensive: Preserve individual dignity & sanctity of human body 

iii. Limitations***

1. Implied Consent 

a) EX) Getting touched on a busy subway 

iv. CASES

1. Garratt (child pulls out chair): No direct contact, but contact caused by Boy was sufficient for battery claim

2. Alcorn (Defendant spit on Plaintiff’s face in court): Harm to reputation/dignity

3. Vosburg (Boy kicks other boy in class): Intent to cause contact, not necessarily the harmful contact

c. Assault:

i. Elements
1. Act

2. Intent

a) Intent to cause unwanted contact or imminent apprehension of such contact; OR (Vosburg Jurisdiction)

i. White v. University of Idaho

ii. Wagner v. Utah

iii. CA split between appellate courts 

b) Intent to cause harmful/offensive conduct or imminent apprehension of such contact (Rest.2d Jurisdiction) 
3. Imminent Apprehension (Causation and Harm)
a) Must be a reasonable and subjective belief of imminent contact 
b) Must have BOTH: Subjective & Objective (reasonable) belief of assault 
ii. PP: Laws should make people feel safe/secure, protect against emotional distress ( right to live w/o fear of harm
iii. CASES
1. I de S & Wife (guy swinging ax): Whether D intended to miss, P couldn’t tell. Perception of imminent contact
2. Tuberville(Knights fighting, but “assize-time”): must be afraid of IMMINENT contact, not something that could happen in the future
d. False Imprisonment
i. Elements:
1. Words or acts 
a) Or omission
2. Intended to Confine
a) Lower standard in some jurisdictions where there is physical injury
3. That causes actual confinement or restraint 
4. Awareness by Plaintiff that they are being confined
ii. Can be confined while moving, not being able to leave somewhere
iii. You can be confined even in a City/Town 
iv. Why do we have a tort of false imprisonment?
1. Interference with individual autonomy
2. Peacekeeping aspects and encourage people to think before detaining someone
v. Defenses to False Imprisonment

1. Statutory Defenses:
a)  Shopkeepers rule: able to confine if there is likelihood that you actually stole something
vi. PP: Protect a person’s autonomy/freedom/liberty; deter vigilantism 
vii. CASES
1. Jones (public highway preventing P from passing): NOT imprisonment ( P could have gone different way
2. Coblyn (old man shopping, ascot): Reasonable force to confine is an objective standard. Here, there was no reasonable ground to hold P. 
3. Whittaker (Yacht, partial restriction, allowed on shore): imprisoned while on yacht, damages reduced for her relative freedom 
e. Intentional Infliction of Emotional Distress 
i. Elements
1. Acts in an extreme/outrageous way 
a) Reasonable person would exclaim “outrageous”

2. Intentionally or Recklessly 

3. Causing 

4. Severe emotional distress to Plaintiff

a) Severe reaction must be reasonable UNLESS unreasonable pre-disposition is KNOWN to D
i. D must know P has sensitivity 

ii. Additional elements for 3rd Party IIED
1. (5) conduct directed to a member of P’s immediate family who is present at the time; OR

a) All jurisdictions accept spouses and children as immediate family

b) Some jurisdictions have allowed IIED “soon thereafter” after the event occurred (NOT COMMON LAW) 

2. (6) to anyone else present, if they suffer bodily harm ( must be the original 1-4 elements through P, and then use 6 to bring claim against D

a) Person must be present, suffer emotional AND physical harm
iii. PP: Recognizing mental harm separate from physical harm, correcting for intentional harms, make people feel secure/safe
iv. CASES

1. Wilkinson (D tells P that her husband was injured in car accident): Court said P could collect because guy intended to cause the emotional distress & D should be liable 
2. Bouillon (pregnant woman, intruder, miscarriage): P was able to recover because D trespassed and caused emotional and physical harm
f. Trespass 

i. Elements
1. Act: Physical Invasion

2. With intent to physically invade property 
a) Or know to a substantial certainty that the action could invade the property
b) You don’t have to know its someone else’s property 
3. Causation (act causing the invasion)
4. Harm (presumed unless intangible trespass
a) Intangible trespass needs ACTUAL harm 
ii. You don’t need to go onto the property to be trespasser, if your right to be there is revoked you are trespassing

iii. You can trespass with other objects—doesn’t just have to be person 
iv. Needs to be VOLITIONAL act 
v. You own the land 500ft above
vi. PP: Right to exclude, intrinsic to American culture, encourage land purchase and efficient use of land 
vii. CASES:

1. Dougherty (surveyor, no actual harm): trespass does not require ACTUAL harm, it is a dignitary harm to enter into the land of another ( volitional act is sufficient 
g. Trespass to Chattel 

i. Elements:
1. Act (interference with chattel) 

2. With intent to bring about interfering 

3. Causes

4. Harm 

ii. You need to cause ACTUAL damage

iii. RULE: Defendant intentionally interferes with the possession of personal property thereby causing injury 

1. EX) Spyware Spiders ( considered trespass to chattel 

iv. JURIS SPLIT: minority view treats trespass to chattel the same as trespass to land—just entry required

v. PP: Right to exclude, intrinsic to American culture, encourage purchasing of chattel, autonomy/liberty, use of chattel, compensation, efficiency 
vi. CASES 

1. Intel (D sent thousands of emails to Intel employees): No actual harm. There was no damage to the electronic mail system

h. Conversion 

i. More intense than trespass to chattel 

ii. Can seek replevin 

iii. Who can file for conversion?


1. Conversion has to be the legally entitled to the property 

2. Trespass to chattel only requires true possession 

3. An individual legally entitled to the property and also in possession can have BOTH conversion and trespass to chattel 

iv. Elements
1. Act or serious interference with chattel 

2. Intent to perform that act
3. Caused

4. Harm (dispossession or damage to chattel)

v. PP: Right to exclude, intrinsic to American culture, encourage purchasing of chattel, autonomy/liberty, use of chattel, compensation, efficiency
vi. CASES

1. Poggi (P’s wine was sold without his permission): D claims he though the barrels were trash. The act of selling the barrels was unlawful and repressible through torts regardless of intent
vii. Differences between Trespass to Chattel & Conversion

1. Conversion: more intense harm to chattel

2. Trespass to Chattel: minor harm 

3. An owner of property can sue if they were in possession for both trespass AND conversion

4. A possessor can sue for trespass to chattel 

V. Defenses
a. Attack the prima facie case

i. No intent, no causation etc… 
1. Mental Incapacity: 
a) RULE: Mentally ill people are held to the same standard as those who are not mentally ill 

i. Need to show that the mentally ill person was unable to form the necessary intent 
ii. McGuire (Handicapped patient attacking nurse): Cannot assume the risk of battery. D attacked P with a leg of a dresser
b. Consent 

i. Defendant has the burden of proof to prove consent 
ii. Defense that Plaintiff consent to tortious act

iii. Consent can be revoked, but must be recognized by the other party within a reasonable time
1. Acknowledgement and act on the revocation must be in a reasonable time
a) Herd (Miners requesting to be moved to surface): 
iv. Two Types:
1. Implicit:
a) Contracts

b) Public Policy Implicit Consent

i. O’Brien (Immigrants, small pox vaccine): P held her harm up and allowed the vaccination. Consent through conduct. 

2. Explicit 
a) Someone verbally agreed 
v. Emergency Rule: In a medical emergency or where the P is unconscious, D does NOT have to gain explicit consent 
1. Cooper (operated on pregnant women, fear for fetus): Jury found NO battery 
vi. PP: remove liability when someone agrees to let you do something; doesn’t over expand tort liability ( encourage efficiency in society   

vii. CASES
1. Mohr (Operated on other ear): Operation performed without explicit consent is UNlawful unless circumstances justify (emergency/unconscious etc…)
2. Kennedy (Appendectomy ( ovarian cysts): Explicit consent was unnecessary. Doctor could perform different procedure because was in the same area & exercised sound judgment. 
3. Hoofnel (uneducated woman, ‘lady parts removed”): the signature on the consent form supersedes the initial consultation. 
viii. Limits on Consent

1. Capacity to Consent 
a) Very young children cannot consent 
b) Child might be able to consent to kickball, but not surgery 
c) Crimes

i. Cannot consent to crime in some juris (JURIS SPLIT) 
1) Cannot get damages for a tort that was committed against you if you were partaking in illegal behavior
ii. Zysk (Herpes): Court said no damages from a crime that willing consented to 
2. Fraud

a) EX) Asking your partner if they have an STD and they verbally say they are clean, but they are not ( FRAUD
3. Duress

a) Holding a gun to someone’s head will defeat consent
4. Sports

a) Sports that require being hit, during the game of play are usually said to have implicit consent
5. Scope

a) The consent received must cover everything 
ix. Factors to Consider for Implied Consent

1. Expectations: based on words/conduct
2. Relevant law/statutes
a) Statutory rape ( illegal to have sex with a minor regardless of consent 

3. Custom
a) Custom to get hit with sticks in hockey, hit in football etc..
4. Public Policy 
a) Emergency medical treatment 
b) Getting touched in a busy subway
c. Self Defense/Defense of Others

i. Possible Standards for Self-Defense:
1. What matters is the actual state of affairs
2. What matters is the subjective belief of the defendant
3.  What matters is what defendant reasonably should have thought RULE
a) WHY is this the best approach???
i. Administerability: #1 is impossible to administer
ii. Fairness: #1 isn’t fair to D’s, #2 isn’t fair for P’s
iii. Deterrence: Deter people from in the moment acting outrageously
iv. Social Welfare Maximizing: encourage/incentivize people to defend themselves 
ii. RULES:
1. Must be a reasonable belief 
2. No defense of retaliation 
3. No defense of provocation 
4. No excessive force—can only use force reasonable under the circumstances
5. Retreat NOT required—though some jurisdictions require before use of deadly force 
6. You can defend other as much as they could defend themselves 
i. Doesn’t have to be a correct belief 
iii. PP: law should protect people who fear for their lives; autonomy; encourage people to protect others 
iv. CASES
1. Courvoisier (jewelry store owner shoots police officer, mistook identity): Would it have been possible for the D to have thought the officer was threatening his life? For a jury to decide
d. Defense of Property 

i. RULES:
1. Can use force to repel, but not to cause harm 
2. Can’t use deadly/wounding force to protect property 
3. Must ask someone to leave property before using force for removal
4. Can use force to repel if trespasser is using force 
a) M’Ilvoy (D was tearing down fence on P’s land): D shot P; when someone does not forcible enter property, you have to ask them to leave before using force
ii. May be held liable for intentional tort if no notice 
1. Goes to consent
2. Goes to intent – knowledge of a substantial certainty that someone will be hurt prevents intent because D would be alerting people to potential harms
iii. PP: Right to protect land/exclude; human life > property
iv. CASES

1. Holbrook (spring guns and pea-hen): Not able to use spring gun without notice ( purpose is to prevent trespassers and thieves, not to prevent anyone from ever coming onto his garden
a) Liable for battery at a distance
b) Notice: if you put up notice then that could potentially negate intent since the purpose was to just exclude
e. Necessity:

i. RULE: If you reasonably believe that there is a serious/significant danger to person or property you can use necessity to trespass, BUT you can be held liable for damages caused from your legal invasion 
ii. Deciding when something is NECESSARY
1. Immediate bodily injury
2. Bypass an obstruction
3. Stronger public interest in allowing the trespass
4. To escape from an assailant 
iii. PP: Remove liability from those who are in extreme dangers; encourage safety 
iv. CASES: 
1. Ploof (Boat during storm, D unhooked P’s boat from dock): P said it was necessary to dock at D’s dock because there was a big storm—Court agreed
2. Vincent (Boat stayed docked during storm, boat caused damage to dock): P was entitled to stay during the storm, but had to pay for the damage to the dock 
a) Parties here were in a contractual agreement
b) Could have been negotiated
c) Changeable by contract
v. Necessity changes when the parties are NOT familiar with one another 

VI. Negligence

a. Elements:

i. Duty

ii. Breach 

iii. Causation

iv. Harm

v. ***Affirmative Defenses 

***Identify the negligent acts 
b. Duty
i. Basic Duty: Reasonable Person Standard of Care

1. Standard: When a person acts, he or she must use reasonable care to avoid reasonably foreseeable harm 


a) Standard could be higher ( heightened duty

i. EX) engineers, doctors, etc
2. Stone (P hit by cricket ball): Risk was so small, a reasonable person would not have acted to prevent the danger ( D used reasonable care here 
a) RULE: You must take reasonable precautions to prevent reasonably foreseeable harms 
3. Brown (D accidentally injured P while trying to separate a dog fight): P could not show that D was acting w/o reasonable care 
ii. Affirmative Duties: 

1. General Rule: There is no duty to strangers 

a) Buch (Trespasser hurts hand on D’s machine): P was a stranger and D had no duty to help ( not liable 
b) Kitty Genovese (Multiple stab wounds, no one called the cops): No duty to do anything in this situation, even if the people in the nearby apartment heard her screaming
2. Good Samaritan Laws (GSL)

a) Rule: Insulate people from liability when they are helping others 

b) Van Horn (D pulled P out of car and caused injury, D thought car was going to catch on fire 

i. Statute provided for insulation in emergency situations for MEDICAL CARE ( D was liable because pulling out of car was NOT medical care

c) 3 Different Rules for GSL
i. Vermont: Criminal fine if you don’t help someone and you could have with little harm to yourself
ii. California: Relives any individual from liability who in good faith and reasonably, renders emergency medical/nonmedical care at scene of an emergency 
1) No person EXCEPT for medical/law enforcement personnel can act grossly reckless if acted in good faith—the individual couldn’t be held liable, but you could sure their department 
iii. Common Law: No duty and no good Samaritan law, BUT if you make a rescue it MUST be reasonable
iv. Soldano (someone comes into restaurant to use phone b/c emergency ( restaurant owner says NO) 
1) Restaurant owner did not have a duty to act, BUT they did have a duty not to obstruct someone from trying to be a good Samaritan 
2) RULE: You cannot obstruct other people from being a good Samaritan 
3. Exceptions to General Rule of NO Affirmative Duty:
If you act, you always have a duty to act reasonably 
a) Creation of Risk 
i. RULE: If you create a risk, you might have a duty to help, even if that person is a stranger
ii. Montgomery (stalled truck, P came up over hill and was injured): 

1) RULE: Reasonable precautions must be taken under the circumstances to alert people to harm you created 
iii. Yania (D was taunting P which caused him to jump into the water, but P couldn’t swim and drowned, D did not attempt to rescue) ( no liability here, taunting was insufficient since P was not an adult of full mental capacity 
iv. Van Horn: (D pulled P out of a car b/c thought car was going to explode) 
1) Q: Was D reasonable in his belief that the car was going to explode?

2) RULE: Need to show D had a reasonable belief and then also acted reasonably 
b) Undertaking
i. RULE: If you undertake a duty, then you have a duty to act reasonably; you can’t abandon the task  
1) A party may withdraw from an undertaking if they do so reasonable and do not leave the other person/entity in a worse position 
ii. Coggs (D agreed to move P’s brandy caskets, but broke them in the process) Gratuitous undertaking
1) RULE: Any man that undertakes to carry goods is liable to an action, if through his neglect they are lost or damaged 

2) PP: 

a. D acted unreasonably and it is fair to hold him accountable

b. Don’t want people to agree to help someone if they are going to do so unreasonably
iii. Marsalis (Bit by a cat)
1) FACTS:
a.  P was bit by the cat and you can quarantine the cat and test the cat for rabies, but you need to quarantine the cat and if they had done that the P would not have had to get the series of rabies shots and if the shopkeeper had said I can’t control this cat they would have taken the cat into custody

b. P was forced to get rabies shots she might not have needed 
2) There can be more than one basis for an affirmative duty ( shopkeeper had said he was going to keep the cat locked up ( shopkeeper/customer and potentially landowner 

3) Could be a strict liability too if it was known that the cat had a dangerous

4) Free Bite States: If you do NOT know your cat/domesticated animal is dangerous then it is allowed one bite and then owner is put on notice 
iv. Erie Railroad (no crossing guard at the railroad, railroad usually had crossing guard, P was hit by train) 
1) Court said: 

a. D established a duty of care for itselt by having a watchman 

b. D should have given notice of that the watchman was being removed

2) RULE: Once you have undertaken certain precautions you cannot get rid of them without giving people notice – BUT if they did provide notice they might still be liable under custom 
v. Indian Towing ( someone who owns a lighthouse must make sure that light does not unreasonably go out 

vi. Moch Water Company (D’s fire hydrant didn’t have enough pressure, P’s building burnt down) Non-gratuitous Undertaking
1) Court said: 
a. Nonfeasance, not misfeasance 
b. P was not a party to the K made between D and the City 
2) RULE: one who undertakes to perform a K duty for another, and breaches by non-performance, he owes no special duty to any 3rd party harmed by nonperformance unless he specifically agreed to perform for the third party (NO ONE AGREES WITH THIS)
3) PP: Shouldn’t hold water companies liable for all of these incidents, encourage individuals to take responsibility and buy insurance 
vii. MAJORITY LAW: 

1) Rest.2d §324A: Liability to THIRD persons for negligence performance of undertaking 
a. One who undertakes to render services is liable for failure to exercise reasonable care to perform his undertaking IF: 
A. (a) Failure to exercise reasonable care increases the risk of such harm; OR (increased risk)
B. (b) has undertaken to perform a duty owed by the other to the third person; OR (transferred duty) 
C. (c) the harm is suffered because of reliance of the other third person upon the undertakings; (reliance) 
c) Special relationships 

i. In CA ( use Rowland factors to determine if a duty is owed for a novel/unusual relationship
ii. If NOT in CA ( first analogize to cases with special relationships, then use Rowland factors 
iii. EXAMPLES:
1) Shop owner/patrons
2) Landowner/guests
3) 3rd Party Beneficiaries 
4) Student/school
5) Common Carrier/Passengers 
iv. Kline (P assaulted in the common area of her apartment complex, broken locks etc…)
1) Special relationship between landlord/tenant
2) Landlord liable b/c he was the only one able to have control over the common areas
3) Landlord has no duty to crimes by cotenants, UNLESS notice of dangerous propensities  
4) RULE: Landlord has duty when foreseeable criminal activity ( also potential proximate cause usage
5) PP:
a. Landlord had notice of criminal activities
b. Landlord is the least cost avoider and the best one to make precautions 
v. Ann M. v. Pacific Plaza (mugging in the mall) ( mall was NOT liable because there had not been a specific incident of crime and thus the assault was not foreseeable
vi. Tarasoff v. UC (Berkeley student tells therapist he’s going to kill P)

1) Q: Does the killer’s psychologist have a duty to inform the girl he hold her he was going to kill?

2) Rowland Factors: Use whenever there is a novel situation or relationship to determine if duty is owed
a. Foreseeability of the harm 
b. Degree of certainty that P suffered injury
c. Connection between D’s conduct and the injury suffered 
d. Moral Blame 
e. Policy of Preventing Harm 
f. Extent of Burden on D
g. Consequences of Community of Imposing Duty 
h. Insurance 
3) RULE: psychiatrists must exercise reasonable care in preventing danger, if a reasonable person of that expertise would find a threat sufficient, and there exists a threat to a specific person, by warning the 3rd party 
a. Likely have duty to call the authorities: Tarasoff does not require serious threat communicated against a reasonably identifiable person, could be broader
4) Current CA Statute: No liability unless patient has disclosed serious threat of physical violence against reasonably identifiable victim or victims
a.  Duty to try and make reasonable efforts to contact the 3rd party AND law enforcement 
d) Landowners & Occupiers 

This is NOT just about when you have a duty to act, also involves having the chance to act unreasonably on your own land 
i. Application:

1) Could also apply to store owners, renters who invite people into their apartment etc…You can have MULTIPLE duties for one party 
ii. RULE: You can act unreasonably on your own land, maybe a duty to give notice depending on WHO is on your land 
iii. Categories of Landowner Liabilities:
1) Invitees (on property for a business purpose): Normal duties apply

2) Licensee (social guests) Duty to ensure there is no trap/concealed danger

3) Trespasser: Duty to avoid willful misconduct or reckless disregard for safety 

iv. Exceptions to Traditional Landowner Rules: 
1) Willful & wanton/reckless
2) Attractive Nuisance 

a. ELEMENTS: 

A. Attractive to Children 

B. Artificial condition 
C. Possessor knows or has reason to know that children will trespass

D. Possessor knows or should realize condition is unreasonable risk of harm 

E. Children did not assume the risk 

F. Risk-utility calculation supports eliminating the conditions 

G. Possessor failed to exercise reasonable care 

3) Active Operations

a. Doing something that the common law would categorize as “business like” and thus courts determine requires a heightened care ( treat as if you were opening up a business 

A. EXAMPLE: hosting a swimming party

v. Addie & Sons (P’s son trespasses onto D’s land is killed by D’s hauling system. Premises had signs and P was warned) 

1) RULE: A trespasser enters land at their own risk 
vi. Rowland (cracked faucet, gave no warning to friend/P)

1) Under Common Law P was treated as licensee and D would need to provide a warning & would be liable if he had failed to adequately provide one

2) RULE: There is a general duty to all, including trespassers, but the nature and scope of the duty depends on the Rowland factors 

vii. THREE RULES: (APPLY THEM ALL) 
1) Common Law: Individual may act negligently on their own land ( Exceptions: invitee, licensee, trespasser
2) Rowland Factors: (CA, NY, MA) General duty to all, including trespassers; apply factors to determine whether there is a specific duty owed to the P

a. Statutory Alterations: trespassers who commit crimes

b. Trespasser: Nature of duty depends on what the landowner should have known/was foreseeable and what trespasser was doing 

3) English Rule: Eliminates invitee/licensee distinction
a. Cannot be negligent to a non-trespasser
b. No duty to trespasser; subject to CL expectations ( willful wanton, attractive nuisance, active operations  
c. Breach 
i. Reasonable Person Standard: 
1. D breaches the duty of reasonable care WHEN, judged objectively from the perspective of a reasonable prudent person in D’s position, he fails to act with reasonable care to avoid a reasonably foreseeable risk to P  
a) Vaughn v. Menlove (D is told that his hay bails are likely to catch on fire, hay catches on fire and harms P’s property): 
i. Court adopts the reasonable objective standard
2. Exceptions to Generic Reasonable Person Standard

a) Women 
b) Physically Disabled 
i. Fletcher (blind man falls into a manhole): 
1) The average person would have seen the hole with or without the city putting up barriers
2) P was NOT an average person—he was blind
3) RULE: Reasonable blind person standard
4) PP: fairness, can’t hold someone to a standard they cannot meet; w/o rule could prevent disabled people from contributing to society; incentive precautions
c) Mentally Ill/Disabled
i. Standard: Mentally ill may be subject to different standards of care SOMETIMES ( what would a reasonable person do if all of a sudden they had a psychotic episode? 
ii. BUT mental illness is NOT an independent defense to tort claim

iii. Breunig (D was hallucinating while driving and hit P):
1) D had previously experienced hallucinations ( notice

2) No instruction that she was excused from liability b/c mental illness   

d) Children
i. Standard: Children are evaluated under a reasonable child’s test; UNLESSS they are participating in “adult” activities 
ii. Roberts (old man driving, child darts out in front of him): 
1) D was an older man and held to a reasonable person standard; b/c D negligently failed to stop the car he was liable 
iii. Daniels (minor was killed in a motorcycle accident): 
1) Because P was performing an adult activity, he was held to an adult standard as opposed to that of a child 
2) PP: You don’t know the ages of people driving, you just assume everyone is going to act reasonably 
e) Special Expertise/Knowledge 
i. Applies to particular classes of experts in conducting particular aspects of that expertise ( held to an ordinary person in that expertise standard 
ii. Heightened duty 
ii. Cost Benefit Analysis 
Determining whether the risks outweigh the benefits, if YES ( likely negligent 

1. Unprecedented Harm—Blyth (D installed pipes, pipe bursts due to record low temperatures, caused damage to P’s home):
a) D took the necessary precautions based on what the frosts used to be ( NOT liable b/c precautions couldn’t protect against the unknown and severe frost  
b) PP: If water company can be held liable could be harmful to society as a whole; it is more fair/easier for homeowners to get insurance on their homes to protect against situations like this 
2. Moral Duty—Eckert (P was hit and killed by D’s train while rescuing a child): 

a) The law highly values human life ( won’t find negligence in an effort to save it (unless reckless)

b) Not wrongful to make every effort to save a child

i. Moral Duty Analysis:

1) It would be unfair to hold someone contributorily negligent when they are making a heroic action 

3. Social Difference—Osborne (P was injured when his bike hit D’s car door because D failed to look before opening door): 

a) D conformed to the customary standard—most people fail to look before they open their car doors
b) There was a harm here, BUT social reasons prevent there from being liability here 
4. US v. Carroll Towing (bargee goes missing for 21 hours):
a) Court determined that (using the Hand formula) D was negligent for not having someone on the ship 
b) It was unreasonable for the bargee to be gone from his post for 21 hours 

i. Hand Formula:
When the burden of taking necessary precautions is less than the probability of harm, combined with the severity of harm and NO precautions are taken, defendant is negligent
1) B = Burden of Precautions 

2) P = Probably of Harm 

3) L = Severity of Harm 

4) B < PL & No precautions ( Negligence 

5) B > PL ( NO negligence 

5. Balancing Alternatives: Cooley (telephone cable hits electric power line, causes loud noise while P is talking on the phone:

a) D knew there was a risk of this happening, and failed to provide additional preventative measures; BUT still NO liability 

b) P presented 2 alternatives: baskets and insulated wires; BUT the solutions presented by P were not proven effective 

c) D was actually taking the best precautions given the benefits/disadvantages

iii. Custom 

Was the defendant abiding by the custom of the industry?

1. Titus (round bottom train cars transferring to flat bottom, P was injured while moving/working):
a) Jury decided it was UNreasonable, but D had a defense because that was the ordinary industry custom

b) P had experience with this method, and the expectation was that he knew how to handle it  

c) RULE: Standard of due care is custom—the usages, habits, and ordinary risks of a business/industry
2. Mayhew (failure to put up barriers in the mining tunnel) 
a) Court said the act is SO clearly unreasonable that they don’t care if that is the custom

b) RULE: Custom is not a defense against grossly negligent acts

3. T.J. Hooper (radios on the tug boats, P rented boat from D, D didn’t supply radios, but custom was for people to bring their own radios)

a) There was no custom where boat owners needed to supply the radios

b) Court held negligence
c) “There are precautions so imperative even their universal disregard will not excuse their omission”
d) RULE: Custom should be some evidence of standard of care, but it is NOT dispositive—Courts need to independently evaluate reasonable care 
4. Rodi Yachts (oral agreement between the parties, issue of who should pay for the dock that was broken) 

a) Contract can alter custom

b) What were the parties expectations?

c) RULE: Parties in a contractual agreement may treat custom differently 
i.  Contract’s explicit terms supersede the custom, but this case looks at who has the burden for implied customs 
ii. Where contract is SILENT on terms used in trade or usage CUSTOM is included ( we presume that parties were aware of these customary terms and want them to be included 

d) IMPORTANT—look to whether the parties are strangers or in a contractual agreement 

iv. MedMal (Custom) 
1. ELEMENTS: Plaintiff must establish:
a) Medical norm for doctors in that specialty (DUTY) 

b) Departure from the norm (BREACH) 

c) Causation 

d) Harm 

2. Medial Custom is DISPOSITIVE 

a) Compliance with custom insulated D from liability 

b) Failure to comply with custom is malpractice 

3. PP: 

a) PRO

i. Want to encourage people to become doctors

ii. Doctors are held to a reasonable doctor in their specialty standard

iii. Uniformity and predictability 

iv. Medical organizations

v. Protects doctors 

vi. Prevent against people having to pay a lot for experts to determine custom

b) CON

i. Locking in suboptimal standard of care

ii. Lack of treatments if customary treatment is expensive 

iii. Anti-individualized treatment b/c must comply with custom

4. Lama (P had a pain, D performed multiple surgeries, did not provide “conservative treatment,” no pre/post op antibiotics)

a) Doctor was NEGLIGENT 

b) Experts testified that they would have given different, more conservative treatments than D did

5. Establishing what is custom—PP 

a) IF treatment is advocated by considerable number of doctors = insulated from liability

b) IF treatment is accepted by reputable, respected MINORITY = if doctor gets patients consent it COULD insulate from liability 

i. BUT—a majority of people could accept a procedure performed by only a minority as the custom

ii. There can be MORE THAN ONE widely accepted custom 
1) EXAMPLE: radiation and chemo for cancer 

6. Helling (Glaucoma test, doctor did not give P test because she was under 40 and was NOT custom): 

a) Doctor conformed to custom, BUT Wash. S.C. said NEGLIGENT 

b) Court performed cost benefit analysis and found that the burden was very low on the doctor 

c) ***OUTLIER CASE—eventually overruled by statute
7. Murray (Doctor recommended treatment that costs $100,000+/year) 

a) Concerns about custom being too expensive 

b) Doctors would not be able to provide lesser services that might improve patient’s quality of life because they are lower than custom—but patient can’t afford custom

c) How do we value life—PP determines what is necessary, who should get certain procedures? 

d) Who gets to set customs? Insurance companies? 

8. INFORMED CONSENT: 

Negligent in failing to get patient to consent to a risk of medical treatment. Not determined by custom. 
a) Canterbury (P had back pain; D told P he needed surgery but did not disclose risks of paralysis; P suffered paralysis; D was liable)

i. Court determined that even though there was only a 1% risk of paralysis, Doctor still had to inform P of the consequences
ii. PP: Value of individual autonomy
b) RULES:
i. Failure to attain informed consent = breach 

ii. Doctor MUST disclose to a patient, in NONtechnical terms, what is at stake, alternatives, goals
iii. Infection is a common risk that does NOT require doctor inform patient of 
iv. EMERGENCY RULE: No duty to disclosure, duty to attempt to contact/inform next of kin
v. Informed consent can insulate a doctor from any liability 

v. Negligence Per Se (Violation of a Statute) 

1. ELEMENTS:

a) Statute requires defendant to engage in certain conduct

b) Defendant fails to conform 

c) Plaintiff within class of those for whom statute was enacted 

d) Statute enacted to prevent injuries of the character which occurred 

e) Failure to conform to statute was cause of injury 
2. McMasters (pharmacist didn’t label the poison bottle)

a) Court said that where there is a statute imposing a duty, if a person neglects that duty is liable for injuries that result 
3. Gorris v. Scott: Sheep on a boat. The purpose of the act was to for sanitary reasons, not to protect against damage or loss of goods. 
a) RULE: The negligent acts complained of under a specific statute must be directly related to the purpose of the statute in order for the action to be successful. 
4. Tedla (deaf mute was walking down the wrong side of the road, violating statute): 
a) Court found that NONcompliance with the statute was actually the safer option
b) Court determines a custom exception
c) Statutory interpretation—at time of passing the law there was a customary exception and thus were codifying the exception 
d) If they had known about the exception why didn’t the legislature include it
5. Rebuttal to Negligence Per Se:
a) Rest.3d §115 
i. An actor’s violation of a statute is excused/not negligent IF:
1) The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacity

2) The actor exercises reasonable care in attempting to comply with the statute 

3) The actor neither knows nor should know of the factual circumstances that render the statute applicable 

4) The actor’s violation is due to the confusing way the requirement of the statute is presented to the public 

5) The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or other’s non-compliance 

a. EXAMPLE: Telda 
vi. Res Ispa Loquitor

Plaintiff does not have sufficient evidence of the negligent act, BUT the accident that occurred does not usually occur without negligence. This is a way for P to bring a suit without a whole lot of information 

1. Requirements:

a) The event/injury/harm must be of a kind which ordinarily does NOT occur in the absence of negligence 

b) It must be caused by an agent or instrumentality within the exclusive control of the defendant 

c) It must not be due to any voluntary action or contribution on part of plaintiff 
2. Byrne (Barrel hits P on the head, P didn’t have direct proof of negligence—didn’t know who did it/who was responsible/what happened) 

a) Court said that RIL could be brought here because barrels of flour don’t just fall out of the sky—it is usually due to some form of negligence 
3. Larson v. St. Francis (chair falls out of a hotel window and hurts P)
a) Hotels CANNOT be in control of everything that is going on—guests occupy the rooms 
b) Chairs being thrown out of a window was NOT in the exclusive control of the hotel 
c) If the hotel had been on notice of people being rowdy it would have been different 
d) No RIL here 
4. Ybarra (man goes in for appendectomy, but then complains about shoulder pain after surgery)  
a) P filed a lawsuit against all the doctors and nurses present 
b) Court said that it was okay to include all of the people as defendants even though the hospital did not have exclusive control over ALL of them – some were contractors 
c) P was unconscious during surgery—especially important to allow RIL 
d. Causation 
Plaintiff MUST show duty, breach and causation—link the tortious conduct to the injury
i. Cause in Fact 

1. “but for” cause 
a) Actual Cause Test: But for D’s tortious conduct (or P’s negligence for contributory negligence) the injury would not have occurred
b) Causation is required in all types of cases, BUT is most disputed in negligence
i. Basics: 

1) P must show both actual and proximate cause
a. Rest.3d §431: Substantial 
A. “Denoting the fact that D’s conduct has such an effect in producing the harms as to lead reasonable men to regard it as the cause”  
2) Joint/Several Liability:
a. Joint = full recovery regardless of % of blame
b. Several = only responsible for % of liability 
2. Grimstad (didn’t have a float to save P after he fell off boat, P died)
a) P claims D was negligent for failing to have floats on board the boat to save P 
b) It might have been negligent for D not to have floats on board, BUT P fails to show that the lack of buoy was the cause in fact of the drowning
c) Q: Would this have happened absent the negligence of the D? 
3. Rest.3d §26: 

a) Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct
4. Zuckowicz (P was prescribed an overdose and suffered harm)

a) Negligence per se—federal statute 

b) D says it was not the overdose that caused the harm, but perhaps just the drug itself which would not be enough for negligence 

c) Experts testify that it was the oversdose 

d) Court shifts burden here ( P had sufficiently shown that the overdose was more likely the cause; D must show that it was NOT the cause 

e) RULE: The negligent act MUST be the cause of the harm

5. Herskovitz (lung cancer was not properly diagnosed, decreased chances of survival) 

a) P’s chances of survival decreased by 14% because of the late diagnosis (previously had >50% chance of survival anyway) 
b) Q: If P was more likely to die anyway, can D still be held liable for the 14% decrease as a result of his/her negligence? 
i. YES 

c) Lost Chance

i. When Lost Chance Apply?

1) Medmal where the patient already had a LESS than 50% chance of survival 
2) If patient had MORE than 50% chance of survival = FULL recovery 
d) Los Chance Three Approaches:
i. Majority: Additional expenses involved with the 14% decrease in life (additional expenses due to medmal
ii. (APPLIED IN HERSKOVITZ) Concurrence: At the time of the medical malpractice it’s the percentage of the life you had left to live at the time of the medmal 

1) EX: If at time of misdiagnosis P had 25% chance of survival recovery would be the 25% chance of life quantified 

iii. Traditional Common Law/Dissent: Already >50% chance, barred from any recovery

1) CA lower courts apply this, but it is unclear overall 

e) PP: 
i. Concerns about lowering the standard of care for people who already dying 
ii. Moral culpability of the hospital 
1) No punishment under the dissent 
iii. Fairness:
1) chance of survival is already low 
2) hospital shouldn’t have to pay for ALL expenses 
iv. Over incentivizing unnecessary testing 
ii. Multiple Sufficient Causes*** 
1. DOCTRINE: If multiple acts exist, each D which alone could would have been a cause in fact of all P’s physical harm, is liable (even though neither is “but for” cause) 
2. Rest.3d §27: Multiple Sufficient Causes
a) If multiple acts occur, each of which under factual cause test alone would have been a factual cause of the physical harm at the same time in the absence of the other act(s), each act is regarded as a factual cause of the harm 
3. Kingston (2 negligent fires cause harm to P)
a) If BOTH fires are deemed negligent then BOTH are liable 
b) If ONE fire is negligent and the other is an “act of god/nature” then NEITHER is liable
c) PP: If you’re negligent and contributed to a fire then you can be held liable; incentivize non-risky behavior
iii. Alternative Cause***

1. Summers (3 friends hunting quail, one person gets shot, unable to determine who did it) 
a) Not governed by Kingston Rule b/c here P was shot by ONLY one party—P just doesn’t know which one shot him 
b) Both D’s exposed P to harm, and one of them HAD to have caused the harm
c) Rest.3d §28: RULE: When P uses all multiple actors, and proves each of them engaged in tortious conduct and the tortious conduct of one or more of them caused P’s harm, but P cannot be expected to prove which act caused the harm, the burden shifts to the D(s)
d) Court holds BOTH parties LIABLE
e) PP:

i. Incentivize reasonable care
ii. We don’t want to give people a free pass
iii. Want to deter unreasonable care 
iv. Moral culpability 
iv. Market Share Liability*** 
1. ELEMENTS: 
a) All named D’s are potential tortfeasors 
b) Alleged products of all tortfeasors are fungible—share some properties/materially identical 
c) P, through no fault of her/his own, cannot identify which D caused injury 
d) P brings in as defendants those representing a substantial market share (need only be significant, no specific threshold) 
2. Sindell (“anti-miscarriage drug” caused children of women who took it to have cancer) 
a) Clear evidence that cancer was caused by product
b) P was unable to know which company produced the product that her mother took because 100+ manufacturers
3. RULE: Defendants are liable only for what % of the market they control 
a) EXAMPLE: if you can show D had control over 40% of the market—they become liable for 40% of the harm  
4. PP: 

a) Incentivize Product Safety ( is it appropriate to hold every defendant liable, if all of them could be held liability then there will be an incentive to be safer
b) Fairness ( innocent plaintiff, through no fault of their own was unable to identify specific party; all parties are morally culpable 
c) Least Cost Avoider ( companies can spread loss, P is just one individual 
d) Information Asymmetry ( P does not have access to the same amount of information that the large drug companies have 
v. Proximate Cause 

Limits cause—are there policy reasons to limit liability?

1. Tests for Proximate Cause 

a) Directness Test 
i. Largely disfavored test

1) EX) Squib case 

ii. Close in space and time, direct connection between the negligent act and the harm caused without intervening cause
iii. Polemis (D dropped plank, caused an explosion which destroyed P’s ship)

1) While the explosion might not have been FORESEEABLE, dropping the plan was the DIRECT cause of harm to P’s ship

2) No question that D was the actual cause, just question of whether D should be liable here—D was held liable 
b) Foreseeability Test (MAJORITY)
i. Must have BOTH foreseeable plaintiff and foreseeable harm 

ii. More broad than the scope of risk test
iii. Foreseeable Plaintiff (Palsgraf)

1) Palsgraf (fireworks, trying to help man onto the track, caused scale to injury P down the way) 

a. Andrews: Defendant owed a duty of care to anyone who suffered injury as a result of the breach of duty (use for directness test) 
b. Cardozo: Only recovery if you are in a foreseeable zone of danger
c. Intervening Cause of the explosion*

iv. Foreseeable Harm (Wagon Mound)
1) Wagon Mound 1 (D discharged oil into the harbor, P’s wharf was destroyed from a fire a few days later)

a. Court said fire was NOT foreseeable

b. P could have introduced evidence of foreseeability, but then they would be considered contributorily negligent because they continued to work when a fire was foreseeable
2) Wagon Mound 2 (Same incident, but different P—argued fire was foreseeable) 
a. P was owner of ship so any negligent act by D that would be foreseeable would NOT bar recovery 

b. P was able to recover here

3) Dougherty v. Turner: (D’s employee knocked asbestos into hot solution—caused explosion)

a. Expected a splash, not HUGE explosion—NO liability

4) ***MedMal is foreseeable 

v. Egg Shell Plaintiff—Liability for an unforeseen harm if it is a direct consequence of act

1) Egg shell plaintiff goes to the extent of the harm

2) EX: if you expect a package to fall and hit someone’s foot and it does, but then it turns out they lose their foot – the harm of hitting was FORSEEABLE so liable 

3) This could apply to ANYTHING ( property included, BUT there are likely more limits 

a. Sub-standardly built buildings could be contributorily negligent 
c) Scope of Risk Test (Restatement) 
i. Rest.3d §29: Limitations on Liability for Tortious Conduct 

1) An actor is NOT liable for harm different from the harms whose risk made the actor’s conduct tortious 
a. EXAMPLE: If the anticipated harm is different than the actual harm = NO liability 
b. ASK: Why is the act negligent? Did the negligent act cause the harm? 
2. Ryan v. NY Railroad (D’s woodshed was set on fire, burned down P’s house)
a) D was found NOT liable—because the fire of the woodshed was determined to be too remote

b) The destruction of neighboring buildings is not the natural/expected result

c) PP: 
i. Extending liability here would create liability against which NO one could really guard against—homeowners should get insurance 
ii. Where do we stop proximate cause? 1 fire? 100 fires?

d) RULE: Fire liability extends to damage caused to one building

i. Only in URBAN situations, ONLY in NY ( everywhere else you would be liable for everything if P can show you to be actual and proximate cause 
ii. Outside of NY you are responsible for all of the house you burn down negligently, unless there is some other reason 
vi. Intervening Causes

1. APPLIES TO ALL PROXIMATE CAUSE TESTS 

2. Such acts by 3rd parties sometimes relieve parties of liability 
3. Intervening causes break chain of causation 

4. Q: Was the intervening cause FORESEEABLE? 

a) If Yes—D could still be held liable 

b) If No—D will likely be released of liability 

5. In CA—someone can “foresee forever” 
6. EXAMPLES:

a) “acts of god” may break causal chain

b) Intentional or negligent acts may break the chair, but not always—depends on if D’s negligence increased the risk 

c) MedMal is considered common enough NOT to break the causal chain
e. Harm 
i. Identify the harm
ii. Confirm causation between the harm and the negligent acts  
iii. Identify possible recovery solutions/remedies
1. Full recovery?
2. Partial recovery?
3. No recovery? 
4. WHY
f. Affirmative Defenses: 
Even if D was negligent, they might not be liable  

i. Affirmative Defenses:

i. Jurisdiction Matters 

1. Two Jurisdictions:

a. Traditional Contributory Negligence Jurisdiction

i. P’s contributory negligence completely bars her from recovery 
ii. Implied and explicit assumption of risk is a complete defense
b. Comparative Fault Jurisdiction 
i. Need to address further issues of assumption of risk here
ii. P’s contributory negligence may decrease her recovery
iii. Recovery Allocation Formulas:
1. Pure: Strictly appropriate recovery based on % of harm was caused by each party 
2. Modified: If P’s contributed more than 50% of the negligence then they are completely barred from recovery
C. EXAMPLE:

i. If A is 40% liable for a harm and B is 60% liable ( B is completely barred from recovery AND has to pay A for their damages
iv. Li v. Yellow Cab

1. Court determined that comparative negligence was better than all or nothing 
v. PP: 

1. Focus on culpability, incentive, deterrence reduced if person’s contributory negligence can bar recovery
ii. (1) Contributory Negligence

1. What is Contributory Negligence? 

a. Basic Rule: P has run an unreasonable risk of harm to him/herself
i. EXAMPLE: Pedestrian runs into the street and gets hit by a car 
ii. Contributory negligence does NOT apply to intentional torts or willful/wanton actions by D 
2. CASES:

a. Butterfield (P riding too fast down a hill and didn’t see the pole D had placed, hits pole and is injured) 
i. If P had been using ordinary care he would have seen the obstacle so the accident appears to be his fault 

ii. P was riding reckless and D was negligent in not posting warning—BUT one person’s negligence does NOT mean someone else can be reckless 
iii. PP: we want to encourage all parties to act reasonably 
b. Gyerman (stacking fish meal, stacks were not stacked correctly and P is injured)

i. P knew the fishmeal was stacked improperly, but continued to work
ii. He informed people, but not the correct supervisor 
iii. Court found that even though P was liable in not informing supervisor D provided NO evidence for causation—that if P had alerted the right person the accident would NOT have occurred
c. Beems v. Chicago: (P was killed when his foot was stuck while trying to uncouple D’s cars)
i. RULE: whatever P’s condition was at the time of the accident, whether free or fastened, D is liable if D’s negligence caused the harm 

ii. Because P’s caught foot did not = contributory negligence, D was liable 

3. Defendant must prove that P:

a. Acted unreasonably (Beems)

b. Causation (Gyerman) 
iii. Emergency Doctrine: 

1. You may act unreasonably if you are saving a life: Eckert 

2. What does a reasonable person in an emergency situation do? (We do NOT want to waste resources litigating this issue) 

3. In Traditional Jurisdiction ( ANY contributory negligence completely barred recovery, this created an exception for people in emergency situations in allow recovery 

4. In Comparative Fault Jurisdiction ( this is folded into our analysis and cost benefit analysis when evaluating neg.

5. CA ( You can act unreasonably in an emergency situation and not be held fully liable

iv. Last Clear Chance:
1. RULE: The party who has the last clear opportunity to avoid the accident, not withstanding the negligence of his opponent, is considered responsible for the harm

2. Fuller (D, train company, was running late and speeding. Saw man crossing tracks in his wagon 600+ feet away, train could have stopped, but didn’t)
a. HELD: contributory negligence was NOT a complete bar here because D could have prevented the accident – saw P on the tracks 

3. PP: Moral culpability and fairness 
4. In Comparative Fault Jurisdiction: Evaluate this, but it would be a factor to determine who was MORE liable 

5. In Traditional Jurisdiction: Another exception to allow for recovery even when P was contributorily negligent and to put burden on party who had the opportunity to prevent the accident
ii. Assumption of Risk: 

Plaintiff understood and appreciated the risk, but undertook the activity anyway. 

1. Types of Assumption of Risk

a) Explicit 
i. Similar to explicit consent 
ii. Governed by contract principles 
iii. Public policy considerations:
1) Clarify of waiver—can be voided if unclear as to WHAT risks person is exposing themselves to 
2) Importance of service/good to individual
3) Availability of alternative options
4) Severity of danger 
b) Implied

i. Court implies assumption of risk based on action person takes 
ii. Lamson (axes hanging on unsafe racks to dry)
1) P warned D that the drying racks were unsafe

2) P was struck by a falling axe

3) Even though D was negligent, D was not liable because P assumed the risk by staying and working after knowing of the dangerous condition 

iii. Sleeplechase (The Flopper)

1) P saw that the ride would flop him around and assumed the risk of falling

2) An inherent risk of riding the flopper was falling

3) RULE: Defendant has no duty to protect against known inherent risks of an activity
2. Traditional Approach To Assessing Secondary Assumption of Risk:
a) P has specific knowledge of risk 
b) Plaintiff appreciated the risk—knowledge of extent of injury 
c) Plaintiff voluntarily proceeded
d) ***Restatement adds “willingness by P to accept responsibility of the risk” 
3. Primary v. Secondary Implied Assumption of Risk 
a) Primary: Instances where D has NO duty to protect P 
i. This is about duty, NOT risk 
ii. D does not have a duty to protect P from inherent risks of an activity 
b) Secondary: D owes a duty to P, but B encounters it anyway 
i. This is about comparative negligence, not risk 
1) Must establish contributory negligence 
ii. Reasonable assumption of risk: P reasonably encountered known risk; no P negligence = full recovery 
iii. Unreasonable assumption of risk: P Unreasonably encountered known risk = limited recovery 
1) Use comparative negligence to determine a P’s recovery 
iv. Determine what is UNREASONABLE ^^^ 
1) Q: was it reasonable or unreasonable to do the act? 
4. Knight (P gets hurt during a touch football game, finger amputated): 

a) RULE: In all amateur sports, you assume negligence by other participants—negligence of others is an inherent risk which there is NO duty to protect against

b) HERE—D was NOT liable because in flag football there is no duty because negligence is an inherent risk of the game  
5. Kahn (coach and swimmer, dives into shallow and is paralyzed)

a) RULE: coaches can behave negligently/unreasonably with student athletes –want to encourage coaches to push their athletes 

6. Firefighter rule: Peace officers cannot sue for negligence against the person whose negligence was the reason they responded to an accident and got injured ( Firefighter can recovery from arson potentially 
a) If OFF duty and identify themselves as an officer and take on the role of an officer, they WILL be covered under the firefighter rule 
b) PP: 

i. Don’t want to deter people from seeking out firefighters or police officers for help 
ii. Alternative methods (workers comp.) to compensate for certain harms on the job
iii. Inherent risks 
c) Veterinarian ( if you are bite/hurt by an animal you are unable to collect for basic negligence
VII. Strict Liability 
Defendant is held liable regardless of fault or intention
a. ELEMENTS: 

i. Voluntary Act
ii. Actual and Proximate Cause; 
iii. Harm 
b. Rylands v. Fletcher 
i. TAKEAWAYS: 

1. Conflict between right to enjoy land v. Right to use land 
2. Strict liability is used for non-natural causes (reservoir), but negligence theory is used for natural causes (rainfall accumulation)
ii. RULE: Anyone who “brings about to his land, or causes to accumulate anything which should it escape would cause damage is responsible for any peril that results without fault”
c. PP: 
i. Reducing information and error costs
1. Negligence is a highly fact-intensive process and more prone to errors
2. Negligence is hard to prove 
ii. Influencing activity level and research decision 
1. Injurers are liable for injuries anyways—discovering a cost-effective method of reducing or eliminating the injuries they will contribute to their benefit 
iii. Promoting Insurance 
1. Injurers are more likely than victims to be large institutions that can spread costs
iv. Satisfying Rights-Based Norms of Responsibility
1. Fairness
2. Strict liability should be imposed to deter behavior that we do not want 
d. Forms of Strict Liability 

i. Vicarious Liability 

1. Liability for injury caused by the conduct of another party

2. Where one party is able to control the actions of another

3. Employer/Employee relationships

4. PP:

a) Information asymmetry 

b) Employer has the $$$ ( P should be able to sue them AND individual employee

c) Might be fair to hold employer liable for what employee does in his/her professional capacity 

d) P still has to show that the employee was negligent and then the employer becomes strictly liable for the employee’s acts 
5. RULE: If a P can find negligent acts by an employee during the natural course of his/her occupation and can hold them liable for damages, the employee’s employer is strictly liable (BOTH are responsible) 
ii. Fire (intentional start, but unintentional spread)

1. If the fire is negligently started = negligence 

2. If fire is intentionally started and intentionally spread = intentional tort
3. ONLY intentional followed by UN-intentional spread = strict liability 

a) EXAMPLE:

i. Leaf burning, bonfires
iii. Animals

1. Liability for trespassing cattle 

2. Common Law: fence in your animals zor you are liable 

3. Western States: failing to fence in your own property and then animals wander onto it and cause damage creates liability – there is an expectation that livestock will be roaming around 
4. Gherts (St. Bernard owned by D bite P, dog was tied up in the back of D’s car)

a) Common Law Rule: Strict liability applies if you know the dangerous propensity 

b) Court here applied negligence 

c) No evidence of danger 

5. Rules about DOMESTICATED animals

a) Common Law: Strict liability if you know the animal is dangerous 

b) Common Law Altered by Statute: Legislature can change the law

i. CA: owner of any dog is liable for damages unless provoked

ii. SD: treat cases as negligence 

6. Rules about WILD animals:

a) Standard: Is this animal vicious?

b) Is this animal likely to cause harm to others?

c) Wild animals at the zoo even if ferocious by nature are NOT treated as strict liability to zoo owners in MOST, but NOT all jurisdictions

i. CA included NO strict liability for zoo animals 

iv. Ultrahazardous or Abnormally Hazardous Activities 

1. Activity MUST create a foreseeable risk of serious harm even when reasonable care is exercised 

2. Spano (D Blasting harms P’s property)

a) D was getting a benefit (b/c paid to do this) and thus they should be the ones to pay for damages, not the innocent and non-benefit seeking party 
b) RULE: One who engages in blasting MUST assume responsibility and be liable without fault, for any injury he causes to neighboring properties

c) PP: 

i. Fairness ( undertaker v. innocent party 

ii. Rights to property:

1) Use v. Enjoyment
a. Right to enjoy will overtake the right to use a property in a specific purpose 
b. Who is in the best situation to handle this? 
2) Reciprocal v. Nonreciprocal Risks
a. Reciprocal Risk = something that many people have or should have knowledge of
A. EXAMPLE: Dogs ( many people have dogs so we consider this to be a reciprocal risk, it is not unusual to have a dog and if you get bit by a dog this will not be strict liability (ignoring statute) 
b. Non-Reciprocal = small number of people are familiar
A. EXAMPLE: Blasting ( small number of business use blasting, not common, it is MORE fair to hold the person who is doing the nonreciprocal risk liable 
iii. Encourage alternative and less hazardous methods if they are available
3. Rest.1st of Tort §520:
a) An activity is ultrahazardous if it:
i. Necessarily involves a risk of serious harm to the person, land, or chattels of others which cannot be eliminated by exercise of utmost care; AND 
ii. Is not a matter of common usage 
4. Rest. 2d of Torts §519:

a) Abnormally dangerous activities: 
i. One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent harm 
ii. Strict liability is LIMITED to the kind of harm, the possibility of which makes the activity abnormally dangers
iii. In determining whether an activity is abnormally dangerous, the court should consider the following factors:
1) High degree of risk 
2) Likelihood of harm that results from it will be great
3) Inability to eliminate the risk by the exercise of reasonable care 
4) Extent to which the activity is NOT a matter of common usage 
5) Inappropriateness of the activity to the place it is carried on
6) Extent to which its value to the community is outweighed by the dangerous activity 
a. ^^^CBA
5. Rest.3d of Torts §520

a) A defendant who carried on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity
b) An activity is abnormally dangerous IF:
i. The activity creates foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; AND 
ii. The activity is NOT common usage 
6. Indiana Harbor Belt (transporting chemicals, vehicle leak caused harm) 
a) Rest.3d Analysis 
i. Reasonable care was NOT exercised because the leak was due to negligence, not because of the chemicals 
ii. Activity is not common usage 
b) If once reasonable care is taken the activity is STILL abnormally dangerous then you can be held strictly liable 
c) This activity is important to the community
d) Asserting negligence and strict liability together weakens the strict liability claim because negligence means that the harm was as a result of human error, which strict liability does not 
e. Defenses to Strict Liability 

i. Attack the prima facie case
1. Causation
a) Actual Cause
b) Proximate Cause (ONLY in abnormally dangerous)
i. Harm must be within the scope of what makes the activity abnormally dangerous 
ii. Madsen v. East Jordan 

1) P’s mother mink ate their young after being frightened by blasting
2) D was NOT liable b/c the possibility of this happening from the blasting was not even a consideration to think about before blasting 
ii. Contributory Negligence
1. Depending on jurisdiction may completely bar or reduce recovery
iii. Assumption of Risk 
1. Depending on jurisdiction may completely bar or reduce recovery
VIII. Products Liability
a. 3 Types of Products Liability 

i. Manufacturing Defects (Strict Liability) 
1. You can sue the manufacturer, distributor, and seller
2. Basics: When a product departs from its intended specifications, even though all possible care was exercised in the preparation and marketing of the product 
a) Once P shows product deviated from its intended specifications and the deviation caused P’s injury, P has proven his case
3. Escola v. Coca Cola (Exploding Soda Bottle)
a) The glass bottle was supposed to be ¼ in. thick ( this bottle was thinner and more likely to shatter
i. Deviates from the original design 
b) Potential defect ( bottle was filled in a manner that caused over pressure + explosion 
4. Pouncy (Radiator fan broke up and hit P in the face, disfiguring him)
a) The design was safe, BUT the metal used to create the fan blade had a number of nonmetallic theories ( something went wrong during the manufacturing 
5. Speller (refrigerator caught on fire)
a) FACTS: 

i. The fridge had burned down in the accident 
ii. P brought expert testimony to show that the fridge was what caused the fire 
iii. D brought forward multiple other theories 
b) HOLDING: Court determined there was a triable issue of fact 
c) Circumstantial Evidence: 
i. Can be used for BOTH design and manufacturing defects 
ii. fIt may be inferred that the harm sustained by P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect when the incident that harmed the plaintiff: 
1) Was of the kind that ordinarily occurs as a result of product defect; AND 

2) Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution
d) After an accident where a product is destroyed, P need NOT show whether it was a design or manufacturing defect to move forward with their case 
e) PP: Why strict liability for manufacturing defects? 
i. Fairness:
1) Evidentiary challenges 
2) Information costs
3) Access to information 
ii. Loss Spreading 
1) Easier for manufacturer to distribute the damages over customers instead of innocent party 
iii. Corrective Justice 
1) Two parties ( one who put the item out and one who injured party 
iv. Expertise of the Company 
1) Best able to identify the problem 
v. Consumer has no control over the product
ii. Design Defects (Evaluated under a negligence analysis) 
1. Only strict liability if the design defect was UNREASONABLE  
2. Common Law EXCEPTIONS to design defects 

a) The defect is open and obvious 
b) Injury caused when product was used in some way different from its intended use (misuse) 
i. Defenses UNLESS misuse was common and foreseeable to D 
c) Injury was caused after consumer altered the product 
i. If altercation is well known to the manufacturer then the manufacturer can still be held liable 
3. ^^^ these can all be used as COMPLETE defenses in traditional contributory negligence jurisdictions Only partial defenses in comparative fault/negligence land (CA) 
4. Tests for Design Defect

a) Framework:

i. Start with the Hybrid test because it covers both consumer expectation and alternative design

1) THEN ( depending on how Hybrid comes out it address the other two tests

a. EX: if consumer expectations test better because and vice versa 

b)  Consumer Expectations Test

i. TEST: 
1) Article sold must be “dangerous to an extent beyond which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics” 
2) Fails to perform as safely as an ordinary consumer would expect if used in the intended or a reasonably foreseeable intended use. 
a. Must identify the products intended use 
b. Warning may limit scope of consumer’s expectations 
ii. VW v. Young (seat of car separated from the floor of the car on collision) 
1) ISSUE: Is a car’s intended use crashing so much so that a design must protect against it? 
2) HOLDING: Yes 
3) A car accident is highly foreseeable, an intended purpose of a car is to protect people from crashes to some extent 
4) RULE: an automobile manufacturer is liable for a defect in design which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user, and which in fact leads to or enhances the injuries in an automobile collision 
c) Alternative Design Test 
i. P must show a reasonable alternative design that a less dangerous modification or alternative was economically feasible 
1) CA is more likely to put the burden on D to show an alternative product would be WORSE, but in MOST other jurisdictions P would have to provide affirmative evidence that the alternative design would work 
ii. What is a reasonable design from a CBA approach? 
iii. Rest.3d §2(b) RULE: A product is defective in design when the foreseeable risk of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design, AND the omission of the alternative design renders the product NOT reasonably safe 
1) Also--looks kind of at consumer expectations here 
iv. Factors for Determining Reasonable Alternative Designs:

1) Magnitude and probability of the foreseeable risks of harm 
2) Instructions and warnings accompanying the product 
3) Nature and strength of consumer expectations regarding the product 
4) The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered
5) The likely effects of the alternative design on production costs ( the effects of longevity, maintenance, repair, and aesthetics and the range of consumer choice 
v. Linegar (Bullet proof vests) 
1) Wrap around vests v. contour vests 
2) P was injured in the space that the vest did NOT cover
3) Protection of consumer choice 
4) There are several benefits to the wrap around even though it does not provide complete coverage 
vi. O’Brien (Vinyl swimming pools) 
1) Using vinyl for swimming pools was NOT defective design—no other alternative was feasible 
d) Hybrid Test: (CA)
i. Consumer expectations might be too low so we need to look at both alternative designs and consumer expectations together  
ii. TEST: A product is defective if the design EITHER
1)  fails to perform safely as ordinary consumer would expect when used in an intended or reasonably foreseeable manner; OR 

2) If in light of the relevant factors, the benefits of the challenged design do not outweigh the risks of danger inherent in such design (CBA) 
a. FACTORS: 

A. Gravity of the danger posed 
B. Likelihood that such a danger will occur
C. Financial cost of improved design
D. Adverse consequences to the product and consumer that would result from alternative design
iii. Barker (injured while operating a high lift loader, loader did not have seatbelt/roll bar) 
1) Previous judgment in favor of D was reversed
2) Manufacturer should bear the burden to show that their product did NOT cause the injury 
3) P may win by proving EITHER of the above; but D must disprove both 1 & 2 
5. PP: Why do we treat design defects differently and NOT strict liability?

a) When you can’t make something safer we might discourage people from going into this product at all 
b) Discourage certain design defects, but do not want to extinguish the entire market 
c) Society doesn’t benefit when something is TOO safe 
d) Value consumer choice—we want consumers to be able to choose what they want 
iii. Warning Defects (Evaluated under a negligence analysis) 
1. Possible Warning Defects:
a) Failure to warn at all; OR 
b) Inadequate warning 
2. Rest.3d §29(c)

a) When foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of a reasonable instructions or warnings; AND 
b) The omission of the instruction/warning renders the product unreasonably unsafe 
3. Main Issues: 
a)  (1) Was the warning necessary? 
b) (2) Was the warning adequate?
c) (3) Would an adequate warning have made a difference? (Causation) 
4. Ortho Pharmaceutical (Birth control ( stroke, “ortho tricycln low”) 

a) FACTS:
i. Birth control warned of blood clots, but did not specifically say “stroke” 
ii. FDA later amended their regulations to require the word “stroke”, BUT at the time D was in compliance with the regs
iii. Testimony that P had read the warnings and instructions prior to consumption (CAUSATION—if testimony showed she never read it would not make a difference if the warning said “stroke”) 
b) Court says that b/c meetings with doctor as sparse for birth control that manufacturer’s must bear more burden in warning consumer
c) Shifts burden away from intermediary doctor ( puts more work on the FDA to regulate 
iv. Affirmative Defenses to Products Liability:

1. Contributory negligence
a) Reduces recovery in a comparative fault jurisdiction 
2. Assumption of Risk
a) Reduces recover in comparative fault jurisdiction 
3. Misuse
a) Alteration or not intended use
i. Comparative Fault Jurisdiction ( misuse would reduce, but not bar recovery; ALSO could go to attack the prima facie case 
4. Preemption
a) Federal law preempts state laws
i. Express provision in fed laws—statute itself says that the law is the exclusive remedy for this wrong, no state laws are allowed – no state can punish for certain behaviors 
IX. Privacy Torts 
a. Basics:

i. “basic righto be let alone” 
ii. Different harm ( more like assault or IIED 
iii. Robertson v. Rochester (Woman’s face on the flour bag): 
1. P was just a regular person NOT celebrity
2. Court determined that her face was PUBLIC ( people saw her everyday
iv. Pavesich (man’s image used on insurance advertisement) 
1. Georgia S.C. 
b. Types of Privacy Torts:
i. Intrusion Upon Seclusion:
1. ELEMENTS: 
a) Intentional intrusion 

b) On seclusion (private space) 

c) Intrusion would be highly offensive to a reasonable person 

2. Rest. §652B

a) One who intentionally intrudes, physical or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to others for the invasion of his privacy, if the intrusion would be highly offensive to a reasonable person 

3. Nader (D harassed P, trying to convince him not to write his book “fast at any speed”) 

a) Claims made by P:

i. D was interviewing P’s family and friends to get more information on him ( NO right to privacy/no expectation of privacy 

ii. D sent people to stalk P in a public place and made threatening phone calls ( NO right to privacy/expectation of privacy 

iii. D tapped P’s cellphone using electronic equipment ( wiretapping is a CLEAR violation 

ii. Publication of Private Facts: 

1. ELEMENTS: 

a) Publication or publicity to

b) Private information 

c) The publication would be HIGHLY offensive to a reasonable person; AND 

d) The matter is NOT of legitimate public concern 

2. Rest.2d §652D

a) One who gives publicity to a matter concern the private life of another is subject to liability to the other for invasion of his privacy 

3. Sidis (Former child prodigy) 

a) Publication of the story IS newsworthy 

b) Anything that is newsworthy can make someone a quasi-public figure 

c) No way to retract public figure status—no one gets to decide if they are a public figure 

4. The more public a person is the more newsworthy something is and the less right to publicity they have 

a) We can argue about what is newsworthy or not 

5. Q: Is this person a public figure? A quasi-public figure?

a) Doesn’t matter if they want to be a celebrity or something happens to them and they become a public figure 
6. Melvin v. Reid 
a) Story is published about a former prostitute ( ruined her marriage 
b) She was allowed to bring action against the publishers of the story 
iii. False Light 

1. False Light v. Defamation:
a) Defamation: 
i. Torts about making FALSE or MISLEADING statements about a person or business
ii. Comments must disparate that person or business 
b) False Light: 
i. Person just needs to find the comment offensive, does NOT necessarily need to cause them harm
2. ELEMENTS:

a) D is liable for false light IF:
i. Places a person in false light (either positive or negative) 
ii. That is highly offensive to a reasonable person; AND 
iii. Acted with knowledge or reckless disregard for falsity (at least as to public/quasi-public figures):
1) D published or publicized the misinformation 
3. Time v. Hill (Family was held hostage, Time published an article about play that was dramatization of their life) 
a) NO defamation b/c they didn’t say anything that would harm the family’s reputation
i. Claimed Father acted “heroic” and daughter survived sexual assault 
b) BUT—still could be dignitary harm of false light 
c) False light claim was granted  
iv. Appropriation of Name/Likeness “Right of Publicity” 
1. Rest.2d Torts §652 

a) One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy 
2. Rest.3d Unfair Competition §46

a) One who appropriates the commercial value of a person’s identity by using without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability 
3. Zacchini v. Scripps Howard Broadcasting (Ohio state fair—shooting P out of a canon) 
a) P sued the news broadcasting company for airing his 15 second clip 
b) SCOTUS rejected D’s first amendment argument 
c) P won
d) HOLDING: 1st amendment did NOT protect the news’s use of the face or likeness 
4. White v. Samsung (Samsung commercial that had robot version of Vanna White)
a) Samsung did NOT use her name and it was a robot just acting in the same way she does on Wheel of Fortune
b) BUT court determined that this was sufficient for appropriation privacy tort 
i. Right of publicity/misappropriation is WIDENING 
v. Basic Defenses to Privacy Torts:
1. Newsworthiness 
2. Matter of public interest/concern
3. First amendment 
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Current law? 





Why do we have the original law?





Cases? Why court choose current law? 





Proposed Law?





How will proposed change cases?





How will previous cases be impacted?





Are there any terms that need defining? 





Will this policy increase fraud? 





Will this policy benefit/harm one social class more than another? 
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Who is compensating for the harm?? 





Alternatives to handle problem? 

















Children are liable for INTENTIONAL torts regardless of their age (Vosburg & Garrett) 
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Vosburg Juris: Intent to cause unwanted contact or the immediate apprehension of such contact





Rest. 2d Juris: Intent to cause harmful/offensive conduct or immediate apprehension of such contact





Applies to both REAL property and chattel 





Intent�If warning signs are posted ( presumption that intent is to deter trespasser


No warning signs posted ( presumption that intent is to injure trespasser








Public Necessity: complete defense





EX) Burning down houses to prevent fire from spreading 








Private Necessity: incomplete defense—person can be liable for damages caused to property etc…














California = Substantial Factor Test





Substantial Factor is usually proximate and actual cause anyway





Focused on fairness and appropriateness of liability under the circumstances 





Was there an intervening act? Was the harm foreseeable? 





Substantial factor is usually proximate and actual cause anyway—if fact pattern says CA: say substantial factor applies broadly then do proximate and actual cause analysis 


Sub


Substantial factor is usually proximate and actual cause anyway—if fact pattern says CA: say substantial factor applies broadly then do proximate and actual cause analysis 








Amateur Sports:�there is still liability for willful/wanton; intentional torts; or reckless behavior so far outside the scope of the game in amateur sports





Reasonable (plaintiff reasonably encountered known risk ( no contributory negligence)


Full Recovery





EX) Lamson 





Implied Assumption of Risk


(Without contract) 


In Trad. Jxd P can still recover if show that AofR did NOT cause the harm





Would it be reasonable for an individual who acknowledged, appreciated and still proceeded knowing the risk still proceed with the activity? (custom, general reasonable, CBA, but this is a MUCH more abbreviated analysis)


IF YES: reasonable—FULL Recovery


IF NO: UNreasonable – Lowered Recovery











Primary implied assumption of risk (D has no duty to protect P from risk) = Complete defense 





EX) Inherent risks: moguls





Secondary implied assumption of risk (D does have duty of care to P, but P knowingly encounters risk) NOT a complete defense





Did P have knowledge? 


Did P appreciate the risk?


Did P voluntarily proceed?





Unreasonable (plaintiff unreasonably encountered known risk; form of plaintiff negligence) 


Lowered recovery





Express Assumption of Risk (when you waive all your rights by contract)





Assumption of Risk





Traditional Jurisdiction ONLY has expressed or implied A of R:





P can still recover if they show that the assumption of risk did not cause the harm





On exam apply Rest.3d version and then mention that Rest.2d adds in the additional 2 factors of: 


Appropriateness of the activity to the place it is carried on 


Extent to which the activity’s value to the community is outweighed by the danger 





Example of contributory negligence for S.L. crime: 





Throwing a match into a pile of dynamite set up for blasting


Walking past a blasting site knowing that blasting would occur 








