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0. Goal of tort law
1. Corrective justice
1. Restoring moral balance between two parties
1. Fairness
2. Distributive (wealth/poor)
1. How to distribute harm
1. Utilitarian
2. Deterrence (predictive liability)
2. Encouraging "good" behavior
1. Administerability 
3. Practicality, real-world workability in the moment
3. Who is best able to make rule: courts? People? Industry?
0. Intentional Torts
2. Harm to persons
0. Battery (harmful / offensive)
0. Elements
1. Voluntary act
1. Either
2. Intent to harm or cause offense (restatement)
1. Alcorn: Man spits in face of lawsuit opponent. Damages for indignity, humiliation, provocation, disgrace, outrage.
2. Intent to cause contact without consent (unwanted) (Vosburg)
2. Or intent to create apprehension of such contact
2. Garrett: boy pulls chair out from under old broad. Knowledge to a substantial certainty counts as intent.
1. Causing harmful or offensive (or Vosburg) contact
0. Vosburg: boy kicks fragile boy in the classroom in the shin. Court sets intent as to touch without consent. Take victim as you find him.
0. Offensive battery
3. Alcorn: spitting in face highly provocative. Purely malignant act.
0. Assault
1. Elements
0. Act
0. Words often not enough. Must look to context.
0. Intent (either harmful/offensive or unwanted contact (Vosburg))
1. Also intent to just create the apprehension
0. Causing apprehension of imminent harmful or offensive contact
2. Apprehension: anticipation of imminent contact
1. I de S: Drunk customer swung hatchet at innkeeper wife. Assaults are entitled to damages.
1. Tuberville: "It if not for the presence of the law, I should strike you with my sword." The apprehension must be of imminent contact, evidenced by an actual act.
0. False imprisonment
2. Elements
0. Words or acts
0. Intending to confine
1. Cannot be by negligence/recklessness, unless actual physical harm occurs, in some states.
0. Causing actual confinement or restraint
2. Was it reasonable to escape?
0. Whitaker: woman confined to yacht
0. Awareness by plaintiff that he is being confined
3. Not required if there's physical harm, in some states
2. Bird: Man wants to walk through closed highway. This is not FI because his liberty was not completely taken away.
2. Whittaker: Woman kept mostly to yacht, sometimes allowed on shore with supervision. Yes FI because the "prison can move." Humiliation and disgrace are factors but not dispositive.
2. Coblyn: Man unreasonably detained for shoplifting. Yes there is FI because P would feel confined based on guard's actions. Threats are enough, but embarrassment is probably not enough on its own.
Also: shopkeeper's privilege of detaining for reasonable time after reasonable suspicion.
0. Intentional infliction of emotional distress
3. Elements
0. Act in an extreme or outrageous!
0. State Rubbish: Strong-arm tactics are outrageous
0. George: Overly aggressive bill collection 
0. Intentionally or recklessly
0. Causing
0. Severe emotional distress
3. Severe reaction must be reasonable unless unreasonable predisposition known to actor
3. Severe = substantial and enduring
3. Third-person liability: if the object of an intentional tort has a family member nearby, actor is liable for emotional distress to bystander. If not a family member, only liable if bodily harm results.
3. Wilkinson: Man tells woman falsely that husband is gravely injured; a practical joke. Woman suffers nervous shock. Emotional damages can be their own claims, not parasitic to other torts.
2. Harm to property
1. Trespass to land
0. Elements
0. Unlawful entry
0. Intent is not to trespass but to enter
0. Causing another to enter the land
0. Liable for damages even if no actual harm
1. Unless trespass is intangible
1. Dougherty: Surveyor enters onto other's land. Law infers damages from unauthorized entry to land.
1. Public Service Co.: Trespass of utility's radio waves and radiation. Intangible trespass requires a showing of actual damage.
0. Strict liability
2. Brown: Boys playing with matches in P's garage burn down garage. No intent to burn down, but trespass visits liability upon them.
1. Trespass to chattel
1. Elements
0. Act of interference
0. Intent to bring about interfering act
0. With another's personal property
2. Carrying off of goods in the P's possession
0. Resulting in harm amounting to 
3. Dispossession of property
3. Loss of use for significant time
3. Damage to item
0. Intel: Man sends emails to thousands of recipients on Intel's servers. No harm unless there is actual damage to ownership interests in property.
1. Conversion
2. Elements
0. Act with substantial dominion / serious interference
0. Over someone's personal property
0. Causing
0. Harm amounting to replevin or total value money damages
3. Dispossession
3. Damage
0. Poggi: Building owner sells tenant's wine barrels in storage. Knowledge of value of items not relevant, no negligence/recklessness/malice required.  
2. Transferred intent
2. Defenses
3. Consent aka License
can defeat intent factor of intentional tort
0. Explicit
0. Implicit
1. Expectations
1. Laws
1. Custom
1. Public policy
1. By conduct
1. Sports
5. Playing by the rules
5. Do you expect hockey fights
0. Limits
2. Capacity
0. Of minors, from guardians
2. Crimes
1. Zysk: Woman sues man for giving her STD, which she did not consent to when she consented to sex. Consenting to the crime of fornication is a bar to recovery of any damages.
2. Fraud/Mistake/Duress
2. Scope
3. Mohr: Doctor operates on left ear instead of right ear as planned. Court construes scope of consent narrowly: BATTERY!
3. Insanity
1. Insane are liable if able to form requisite level of intent for particular tort
0. McGuire: Crazy woman hits own nurse with chair during psychotic episode. Doesn't matter if intent itself is crazy, as long as there is intent.
3. Self-Defense
2. Elements
0. A reasonable man
0. Courvoisier: Man recklessly shoots cop in hand while trying to disperse robbers. Standard is not whether there was actual danger, but whether there was a reasonable belief of danger.
0. Would believe
1. Life in danger
1. Danger of bodily harm
2. Can be used for third parties
2. Provocation is not enough
2. Response must be proportional to threat
2. Retreat not required, except sometimes before deadly force
3. Defense of Property
3. Cannot use wounding force
0. Bird: Man sets booby trap gun to shoot trespassers. The lack of notice spoke to his intent not to deter but to actually harm.
3. Must give notice of protection measure
3. Must ask to leave if feasible
3. What matters to make defense unlawful is intent.
3. Necessity
4. A reasonable belief that life, limb, or property is in danger
0. Incomplete defense; still on hook for actual damages
0. Ploof: Boater ties up to private dock in a storm, is turned away and boat is destroyed. Danger to boat and lives on boat are enough for necessity. P need not make intricate calculations of all options. Doesn't matter that P may have been negligent in getting into situation.
0. Vincent: Ship remains tied to dock during storm, damaging dock. Whatever the necessity, still liable for actual damage to the dock, but not for tort. 
4. Only need to be reasonable, not make the best plan
4. Contributory negligence or unreasonableness does not matter
4. Cannot cause bodily harm to another
4. Public necessity is a complete defense.
0. Negligence
3. Duty
0. Reasonable person
0. Reasonably prudent person
0. Someone reasonably skilled and practiced in the art
0. In D's position
0. Reasonable care
0. Reasonably foreseeable risks
0. Vaughn: not to the best of D's own judgment. (Haystack on fire, awareness and disregarding of risk)
0. Exceptions
5. Physical disability
0. Fletcher: blind person judged by standard of a reasonable blind person (blind man falls into open trench)
5. Infancy
1. Restatement: 5
1. Roberts children do not need to live up to same standard of self-protection
1. Daniels except in adult activities like driving; forfeiture of lower age standard (kid on motorcycle)
5. Mental illness
2. Lack of understanding and appreciation of duty or
2. Inability to physically control themselves
0. Cost/benefit analysis (Hand)
1. Is the burden less or more than probability of harm times severity of harm
1. Blyth: frost was too uncommon to make a water company go to the trouble of inspections for there to be a duty.
1. Eckert: value of life is always considered very high. Kid in front of moving train
1. Cooley: also factor in the risks created by the solution. Power company need not prevent against phone surge when doing so risks pedestrians.
1. Carroll Towing: burden of having full time employee less than probability and severity of risk of barge floating and sinking.
0. Custom
2. TJ Hooper: modern rule: custom is evidence of what is reasonable, but is not dispositive. An industry may have a customary safety standard, but that does not mean it is adequate.
2. Rodi Yachts: TJ Hooper applies only where there is no contract. Contracts may have an implied term that custom will dictate the duty; custom's backdoor entrance into liability. Boat hits boat.
2. Old timey rules
2. Titus: custom is de facto reasonable care. Railroad putting big cars on small trucks
2. Mayhew: custom has no place in defining reasonable care. Subcontractor fell down mine shaft
0. Medical malpractice
3. Duty to follow generally accepted and recognized practices that would be followed by a competent physician. Standard medical practice.
3. Minority approaches do not count as standard medical practice, no matter how reputable.
3. Lama: surgery led to infection due to failure to provide conservative treatment; bed rest.
3. Local standards not allowed; nationwide standard; however local doctors not required to have overly expensive equipment
3. Informed Consent
4. Not custom; defined by how a reasonable person would make treatment decisions
4. Obtaining informed consent allows for practices outside standard medical practice.
4. Material risk: anything that would be a factor in the decision process of a reasonable person
2. What is at stake
2. Alternatives
2. Goals
2. Risks
4. Exceptions
3. Patient can't give consent and emergency
3. When disclosure would cause further harm; very narrow
3. Risks that everyone knows about anyway
0. Affirmative duties
Normally, there is no duty to act.
4. Buch: no duty to prevent trespassing kid from mangling own hand in machinery
4. Hurley: doctor not obligated to come to aid after hours
4. Creation of risk
If one creates a risk, one has a duty to try to avoid the harm
0. Montgomery: must take reasonably calculated steps to avoid harm. Truck broke down; driver placed flares on truck but not farther down the icy road
0. Undertakings
When one decides to undertake responsibility for or rescue another, one must do it with reasonable care.
0. Gratuitous promise is enough; consideration not needed (akin to promissory estoppel in contracts)
1. Thorne: owner of boat promises he'll get insurance, but does not. Ship sails, sinks.
0. Erie: maintaining a watchman at a grade crossing induces reliance in drivers and so railroad creates a duty for itself to maintain watchman
2. Martin: providing crossing guards at some intersections does not create a duty
0. Marsalis: one who voluntarily undertakes to give assistance to an ill person, he is under a legal duty to use reasonable care. Man says he'll quarantine cat. 
0. Coggs: When undertaking control of someone's property, one has duty to be careful. Brandy was lost in 1703.
0. Moch Co: there is a scope to the undertaking; undertaking to provide water to a city is not the same as a duty to provide water for firefighting
0. Van Horn: statutes may exempt emergency personnel from this liability.
0. Special relationships
7. Landlords
1. Kline: landlord has duty to take reasonable measures to prevent foreseeable crime. Woman attacked in common area of apt building.
1. Must be proximate causation
1. Anne M: harm landlord must protect against must be reasonably foreseeable. Attack in shopping mall common area
7. Doctors
2. Tarasoff: Duty to warn third parties of legitimate dangers posed by patients. Rule extends to other special relationships. Insane student kills other student, doctor warned cops.
1. Thompson: if the threat is general, then no warning would be adequate and there is no duty
2. Only suicidal minors get warnings to other people; suicidal adults get no duty to warn
7. Owner/Occupiers of land
One may act negligently on one's own land.
0. Types of entrants
8. Invitee
business relationship
0. Highest duty; ordinary standard of care to protect against foreseeable harms
8. Licensee
all other entrants, including 
1. Duty only against traps and hidden dangers
8. Trespasser
2. Trespasser at own risk; only protected from willful conduct (intentional tort)
0. Excelsior: landowner cannot wantonly disregard a risk. Turned on machine without checking to see if kids were playing on it, which they often did
0. Attractive nuisance
Duty attaches when children are lured onto property by tempting conditions.
Does not apply to natural features
10. Children are likely to trespass
10. Unreasonable risk of injury
10. Children do not understand danger
10. Utility v burden
10. Fails to eliminate danger or keep children out
0. Active operations
Licensees brought onto land for purpose of organized activity are treated as invitees.
0. Modern CA law:
12. Rowland: dispense with old entrant categories. Landowner must use reasonable care in light of probable injuries, for all entrants to land.
0. Breach
13. Negligence per se
0. Negligence defined as violating a statute protecting
0. Specific kind of harm
1. Gorris: Contagious Diseases Act which requires fencing not designed to prevent sheep from hilariously falling into the ocean.
0. Against a certain class of person
2. Stimpson: driving overweight truck without permit; granting of permit takes into account potential damage to privately owned buildings
2. Burnett: law designed to protect miners does not protect a truck driver who falls of his truck at a mine.
0. Osborne: statutes provide tort causes of action beyond common law actions. Selling poison illegally unlabeled.
0. Licensing: not automatic per se negligence unless act was in violation of safety standards behind the license
2. Talley: difference between tort duty and administrative duty in licenses for revenue
0. Causation: violation of statute must have been what caused the harm. Wagon with no lights; did lack of lights actually contribute to accident?
0. Defenses
4. Necessity/emergency/incapacity
4. Compliance brings greater risk of harm than noncompliance
4. D made reasonable effort to comply with statute
4. Ignorance of factual circumstances
4. Statute is confusing
4. Actor is a child
13. Res Ipsa Loquitur
1. When a P cannot show a specified negligent act, the fact and circumstances of the harm itself can be proof of negligence. 
1. Byrne: barrels of flour fell out window. Who dropped them? How? Doesn't matter, because D had a duty to prevent the harm and the harm happened, res ipsa loquitur
1. Larson/Connolly: D must have exclusive control over the situation for RIL to work. Hotel with raucous partiers
1. Ybarra: RIL can be used to break wall of silence among large group of Ds where potentially only one was negligent
0. Causation
14. Actual
0. But-for D's tortious conduct, the harm would not have occurred
0. Grimstad: negligence of not having life buoys did not actually cause harm of man 
0. Need only be a cause
0. Loss of chance of survival
1. Consider the patient's original chances versus how they were reduced.
0. Herskovits: some states use statistical calculation of chances
0. Multiple causes
2. If acts by themselves would cause harm, each act is regarded as a factual cause of the harm
2. Harm can be apportioned in cases of multiple causes
0. Joint/several
3. Joint: P must sue all Ds; damages paid by one or all
3. Several: P sues Ds individually for their share of causation
3. Joint & several: P may sue all or one for the entire damages
2. Summers: when A and B but not both are the cause, burden is on the two Ds to sort out fault, not the P
0. Market Share Liability
4. For big product liability cases, causation can be divided up by companies' market share
14. Proximate
can also be thought of as a limiting of the scope of the duty
1. Directness test
0. No intervening causes
0. Close in time and space
0. Sometimes blended with risk test
0. Polemis: foreseeability not a factor
1. Foreseeability test (majority)
1. If there be an intervening cause, be it foreseeable?
1. Foreseeable harm
1. Wagon Mound: oil on harbor lit by smoldering rag from factory
1. Foreseeable plaintiff
2. Palsgraf: risk reasonably to be perceived defines the duty. Is plaintiff foreseeable? Duty encompasses only those within the zone of danger. Is there a specific duty to this plaintiff? Fireworks in train station; bystander injured
1. Risk test
2. Restatement: limit to harms that result from the risks that made the actor's conduct tortious/negligent
1. Intervening acts are considerations in all these tests
0. Defenses
15. Traditional Contributory Negligence
Duty/breach/causation must be proved
Any negligence by P is a complete bar to recovery
0. P has a duty of self-preservation
0. Burden is on D to show breach. This is a high burden
0. Gyerman: longshoreman negligently failed to protect self from negligently stacked cargo.
0. Last Clear Chance
in back-and-forth negligence, party who has last clear chance to avoid accident is considered solely responsible for it
19. Fuller: grizzly deaf old man saunters on to train tracks on his path. 
0. Emergency doctrine: P's contributory negligence can be excuse by an emergency
20. Eckertt: rescuing child on railroad tracks. No breach of duty, because not an unreasonable impulse
0. Comparative Negligence
Apportioning of fault between P and D; done on a percentage basis
21. Pure: total apportionment of liabilty based on fault
21. Modified: apportionment only if P's negligence is less than 50%
21. Li: car crash with both being negligent. CA court deciding to go with pure comparative fault
0. Assumption of Risk
22. Explicit
0. Usually found in contract
22. Implicit
1. Traditional view
0. P had knowledge of risk
0. P appreciates nature of risk
0. P voluntarily proceeds
0. Lamson: worker assumes risk of knowingly working in dangerous conditions
0. Murphy: one who takes part in activity accepts the obvious dangers inherent in that activity. The Flopper
0. Maisonave: spectating a sport has inherent risks, but no assumption if fans induced to lower their guard. Hot dog stand too close to field
0. Fireman's Rule: emergency worker assumes risk of harm caused by negligence or crime that brought him to be at the scene
1. Under Comparative Negligence
1. Primary Assumption of Risk: is there a duty to the P?
0. D has no duty to protect against inherent risks of activity
0. Complete bar to recovery
0. Knight: injury during informal football game. D has a duty not to increase risks beyond those inherent in sport; duty only not to be reckless.
0. Kahn: coach has same level of duty as player; not to ask recklessly
1. Secondary assumption of risk: is there any contributory negligence?
1. Reasonable: P reasonably encountered known risk. No contributory negligence
1. Unreasonable: P unreasonably encountered known risk. Use comparative negligence to apportion fault.
0. Harm
0. Strict liability
24. Vicarious liability: employee-employer
0. Once employee is shown negligent, employer is on the hook
0. Scope of employment: frolic and detour not within work duties
0. Independent contractors: must have control and benefit
24. Animals
1. Harms to persons
0. Wild animals: strict liability on owners for harm
0. Domesticated animals: liable only if have reason to know of vicious tendencies
1. Harms to property
1. Strict liability always, except cats and dogs
24. Ultrahazardous activities
2. What are ultrahazardous?
0. High degree of risk
0. High probably of harm
0. Inability to eliminate risk
0. Uncommon usage
3. Reciprocal risk; must impose risk on others without being in danger yourself
0. Appropriateness to location
0. Utility
2. Proximate causation: limited to types of harms that make the activity hazardous 
24. Product liability
3. Manufacturing defects
0. Design is fine, but it was built incorrectly 
0. Product departs from design
0. Regardless if reasonable care used
0. Speller: P has burden of ruling out other causes of harm besides defect
0. Pouncey: some states stick to a negligence standard, but allow for circumstantial evidence to inform the jury of the existence of some negligence
3. Design defects
1. Negligence test - backup in case strict liability test fair
0. Is there a duty to reduce the harm
1. Consumer expectation
1. Did product perform safely as an ordinary consumer would expect
1. Alternative Design
2. Could you have made it safer?
1. Magnitude of harm
1. Instructions and warnings
1. Consumer expectations
1. Pros and cons of redesigning
1. Cost effects, for seller and buyer
2. Linegar: no duty to make only the safest bulletproof vest, because doing so would lower consumer choice and may lead to people not using vests and dying
1. Hybrid
3. Barker: product can be found defective under either expectations of intended use test, or alternative design test
1. Open and obvious: no duty of manufacturer to protect against dangers that are open and obvious
3. Warning defects
2. Warning necessary?
2. Adequate?
2. Would it have made a difference?
2. MacDonald: drug manufacturers have a duty to warn someone; either the end user or some learned intermediary (doctor, pharmacist, etc) who then has an informed consent duty
3. May sue any in chain of distribution
3. Circumstantial evidence allowed; defect may be inferred if it ordinarily results from defects and there are no other causes
24. Defenses
4. Contributory negligence
4. Misuse
4. Assumption of risk
4. Preemption
0. Privacy torts
25. Intrusion upon seclusion
0. Intentional intrusion
0. Upon seclusion
0. Intrusion would be highly offensive to a reasonable person
0. Nader: conduct must be truly intrusive and that it was designed to elicit info not available through normal inquiry
25. Disclosure of private facts
1. Publication of
1. Private info
1. Publication is highly offensive to a reasonable person
1. No public concern
25. False light
2. Casting someone in a false light
2. Acting in reckless disregard to falsity of info
2. Distinguished from defamation, need not be a disparaging portrait
25. Right of publicity
3. Applies to people about whose identity there is commercial value
Vosburg requires mind-reading? Reasonableness is sort of in there.
 
A person acts recklessly if he deliberately disregards a substantial risk of harm.
 
The focus of the vosburg/restatement split is intent.
· Unwanted contact intent; unwanted contact result
· Harmful/offensive intent; harmful/offensive contact result
But intent is still always purpose to do… or knowledge to a substantial certainty that…
 
