
Torts Outline
I. PUBLIC POLICY
A. Corrective Justice: To try to correct a wrong
1. Fairness
2. Rights-based/individual-focused
3. Communicative
4. Punishment
5. Compensation: Between two parties, who should have to pay
B. Utilitarian: Maximizing overall social welfare
1. Society-focused (less on individual, but on large-scale broadness)
2. Public policy concerned
3. Deterrence/incentives – what leads to best safety
4. Cost-benefit analysis (Law and economics analysis)
a) Cheapest cost avoider: who could have prevented the accident at the least cost
b) Efficiency 
c) Maximizing wealth
(1) Kaldor-Hicks – makes society overall better off
(2) Pareto – society is better off and nobody is worse off
(3) Peace-keeping/order
5. Loss spreading
a) Insurance
b) Spreading cost among consumers
C. Administerability: Who is best situated to address or evaluate an issue? 
1. Who should develop this rule? 
a) Supplier of auto parts and retailer of auto parts 
b) Wholesaler & retailer: prenegotiate potential issues via contract law
2. Who has the best expertise?
a) Is industry best-equipped to self-monitor best safety practices? Is court? 
b) Is it the sort of rule the court could rule on/ is it workable?
D. Relational: We should have responsibilities and duties
1. What as a community, do we owe one another a duty
2. Relationships between employer-employee, etc. 
E. Distributive Justice
1. Want everybody to get justice, whether the standard would be inequitable to different classes of people
II. INTENTIONAL TORTS: Behavior that is intentional in some way, causes injury, and is deemed tortious.
A. Intentional Harm to Persons
1. Physical harms
a) Battery/Trespass to Person
(1) Acts
(2) Intent: With the purpose of producing a consequence or knowledge that the consequence is substantially certain to result
(a) Restatement: Harmful or offensive contact or imminent apprehension of the same
(b) Vosburg: Unwanted contact or imminent apprehension of 
i) Unconsented contact
ii) Implied consent to physical contact
(1) Playing kickball
(2) Crowded subway 
(c) Generally, any child over age of 3 can form the intent to batter 
(3) Causing
(4) A harmful or offensive contact
(a) Eggshell doctrine, thin-skinned victim: “Take the plaintiff as you find him/her”
(b) Indirect contact
i) Someone blows smoke in your face, doesn’t matter that he didn’t physically touch
2. Emotional Harms
a) Offensive Battery: Does it offend a reasonable sense of personal dignity? 
(1) Act
(2) Intent to cause unwanted contact or harmful or offensive contact or apprehension of 
(3) Causation
(4) Harmful contact
(a) Unwanted contact which could cause you psychological injury 
i) Tickling with feather
(b) Some Jxs say a reasonable person would be offended by any unwanted contact
(c) Others not as strict
(d) Plaintiff’s burden to prove the contact was nonconsensual
b) Assault
(1) Act
(2) Intent to cause an offensive and harmful contact (some jurisdictions as unwanted contact) or unwanted apprehension of such a contact
(3) Causation
(4) Harm: Imminent apprehension of contact
(a) Awareness of being touched
(5) Subjective and objective
(a) Must have apprehension
i) Difference between apprehension and fear
(1) More important: Belief that the actor is capable of immediately inflicting contact
(2) Less important: How effective is the contact inflicted?
(3) Just because it can prevented, doesn’t mean it’s not assault
(b) Must be  a reasonable apprehension (What would a Reasonable Person think?)
i) Eggshell doctrine
(1) Severe anxiety disorder completely falls apart (even though a normal person would go on her way) defendant is on the hook
c) False Imprisonment: Unjustified confinement
(a) Four sides to the jail
(b) Can be a moving prison (boat)
(c) Can be as big as a town
(2) Act or words (or omission) by defendant
(a) Doesn’t have to be physical force, words could be enough to rise to the level in particular context
(b) Threat of social embarrassment not enough
(3) Intended to confine plaintiff
(a) Lower standard in some jurisdiction if actual harm → recklessness or negligence IF PHYSICAL HARM occurs
(4) Causes actual confinement or restrain and
(5) Harm: awareness by plaintiff that he/she is being confined
(a) Some jurisdiction permit liability without knowledge if plaintiff is physically harmed
(b) Restatement: “baby locked in freezer”
d) Intentional Infliction of Emotional Distress: Intentionally upsetting someone
(1) Acts in extreme and outrageous way
(a) If you describe the acts to an ordinary person and they exclaim “Outrageous!”
i) No legitimate objective
ii) Defendant knows of a peculiar susceptibility
iii) Special duty 
(2) Intentionally or recklessly (a person acts recklessly if he/she deliberately disregards a substantial risk of harm)
(3) Causing
(4) Harm: Severe emotional distress to the plaintiff
(a) Severe reaction must be reasonable unless unreasonable predisposition known
(5) If tort is directed to a third person, add
(a) By conduct directed to a member of plaintiff’s immediate family who is present at the time 
(b) OR to anyone else present, if they suffer BODILY harm
B. Intentional Harm to Property
1. Trespass to Land 
a) Act: Physical invasion of plaintiff’s real property
b) Intent: with the intent to physical invade property
(1) If defendant thought it was his land, doesn’t matter
(a) Do not need an intent to trespass, just need an intent to occupy property
i) Not fault-based
ii) Not a deterrent given D didn’t know whose land it was anyway
iii) Utilitarian based to keep the peace
c) Causation: act causes the invasion
d) Harm: PRESUMED, unless intangible trespass
2. Indirect Trespass
a) Act (of interference with chattel)
b) With intent to bring about interfering act
c) That causes 
d) Harm
3. Trespass to Chattels: Harm to chattel or dispossession of chattel, deprive person of their interest
a) Defendant
b) Intentionally interferes with the possession of personal property
c) Causing
d) Harm
(1) Restatement (Majority) Must be harm to chattel
(2) Minority: Presumed harm // trespass to property (“psychic damage”)
(a) Blondell: 
4. Intangible trespass
a) Need to show real harm
(1) Intel v. Hamidi: No real harm done to Intel company computers when employee used inter-company email to send messages attacking Intel’s employee practices
5. Conversion: Dispossession of chattel for such substantial period that plaintiff can seek replevin (get chattel back) or entire value of chattel
a) Act: or serious interference with chattel
b) Intent to perform
c) Caused 
d) Harm
C. Defenses to Intentional Torts (No contributory negligence defense to intentional harms) // Affirmative defenses: defendant must bear burden of proof to prove these claims
1. Attack prima facie case (e.g., no intent, no contact, no consent, therefore not X)
2. Consent: proving that if the plaintiff consented to defendant’s act, then no liability
a) Explicit/express
(1) Explicit non-consent
(a) Jehovah’s witness who is a minor who is prohibited from receiving blood transfusions
i) No governing consent form
ii) Counsel for hospital might encourage to get the blood transfusion because it is cheaper for battery suit than a wrongful death suit
b) Implicit: When we don’t know for sure, and the law will imply consent
(1) Emergency situations: Law reads in consent because operating under the presumption that the plaintiff would have consented if she could
(2) Factors in considering implied consent
(a) Expectations: Based on conduct and words
i) O’Brien: Plaintiff held out arm to receive a vaccination
(b) Relevant laws and statutes
i) Jx-based/Regulations
(c) Custom: What is appropriate behavior in this context?
i) Sports games
ii) Children at play
iii) Culture usually not a defense unless defendant knew of the particular sensitivity
(d) Public policy: Society reads in consent even though individual did not agree
i) O’Brien: Court wouldn’t accept duress given immunization policy for immigrants
ii) Emergency treatment
iii) Crowded subway train: Implicitly consenting to being touched by others
iv) We wouldn’t be able to function as a society
c) Autonomy: difficult to compensate for violations of autonomy 
(1) Mohr: implied consent doctrine rejected when ear doctor performed surgery on an unconscious unconsenting patient whose other ear was in worse condition. 
(2) Kennedy: Court said when you consent to surgery, giving a general consent, because doctors and patients will not know the full extent of the situation until patient is unconscious
(3) Sports and Implied Consent
(a) Safety-oriented rule?
(b) How flagrant?
(c) Customs of the game?
d) Some limits on consent
(1) Capacity to consent: Conscious and capable of consent
(a) Very young children are incapable of consent
(b) Cognitive ability impaired by drugs, alcohol, mental disease
(2) Crime (Jurisdictional split whether one can consent to a crime)
(a) Jx says you CANNOT consent to a crime, so you can sue for battery resulting from the crime. (Precludes defendant from raising consent defense)
(b) Jx says you CAN consent to crime. (Defendant can raise consent defense)
(c) Zysk says you can’t sue for any injury relating to a crime. So one cannot sue (regardless of consent). 
i) Here, fornication was prohibited but defendant was able to raise a defense by saying that both he and his wife were engaged in a crime and that she could not sue for the injury related to the crime. 
ii) Defendant was free from prosecution as a policy reason
(d) Dueling prohibited
i) Jx bars you from bringing claim because dueling was already against the law
ii) Jx says you can sue for battery because you legally cannot consent to the prohibited act
(e) Statutory rape
i) Criminal penalty for consensual sex prevents you from suing
ii) Jx says you can’t consent to sex, so you can still sue
(3) Fraud
(a) Explicitly expressed
(b) Example: If you ask your sexual partner if they have STDs and if they verbally say they’re clean → fraud
(4) Mistake: If you know or have reason to know that your sexual partner is mistaken about your clean of health and you fail to correct
(a) If both don’t know that one partner has an STD, all is mistaken and consent is waived
(5) Duress: If someone holds a gun at your head, that defeats consent
(6) Scope: Scope of consent must cover all conduct
(7) Consent can be revoked
(a) Can revoke consent and the revocation must be respected in a reasonable fashion
(b) Act on that revocation in a reasonable manner
3. Insanity: Not really a defense in tort law
a) Governing rule: Mentally ill are liable for intentional torts if capable of forming the requisite level of intent
b) Only sometimes used to defeat intent
c) McGuire: Mentally ill patient injured her caretaker when the caretaker approached her while she was wielding a leg of a lowboy. Liable because caretaker does not assume risk of an intentional tort and mentally ill can be liable if they have the requisite level of intent. 
(1) Utilitarian: Deterrence, efficiency
(a) Incentivize caretakers
(b) Encourage people to become nurses to mentally ill → better for society overall
(2) Corrective Justice/Fairness
(a) Control
(b) Between two parties, the person who should be responsible should be the person who acted 
(c) May not necessarily be fair if mentally ill person really did not have the level of understanding to be at fault
(3) Administerability: How do we evaluate? What is the legal standard?
(a) Fraud concerns with people feigning mental illness
(4) Distributive Justice: What is the best compensation scheme?
(a) Is it not fair to ask the mentally ill who is capable of paying for care services to pay the damages?
(b) Alternative insurance regime?
D. Justification Defenses
1. Self-defense: Plaintiff was threatening defendant or a third party, and defendant acted
a) What matters is what defendant reasonably should have thought 
(1) Objective Reasonable person: Jury determines what the standard is 
(2) Fair to defendant, but not to person injured who doesn’t get any compensation
(3) Utilitarian argument: discourage people from getting involved, no incentive to helping others 
2. Defense of Others: Defendant can defend a third party under the same conditions and by the same means as those under and by which he is privileged to defend himself if the actor correctly or reasonably believes that the third party is entitled to use force in self-defense and his intervention is NECESSARY to protect that party
(1) Must be reasonable belief that defendant must defend self or others
(a) A reasonable mistake is okay
(2) No retaliation
(3) No provocation
(4) No excessive force – can only use force reasonable under the circumstances
(5) Retreat is not required – though some Jxs require before use of deadly force
3. Defense of Property: Good person’s property is less valuable than bad person’s life and limb // Can’t defend property with force
(1) Use force to repel, but not to harm
(2) Can’t use deadly or wounding force to protect property
(3) Must ask to leave if feasible to do to leave property before using force
(4) Must give notice before using force, usually
(a) Bird: Cannot do remotely what one cannot do directly
i) If plaintiff went to steal tulips, can’t use that level of force
(b) Jurisdictional splits on whether homeowner can use self-defense against intruders at night
i) Some states prohibit criminals from suing for tort
III. Strict Liability and Negligence
A. Strictly liable: prima facie liable for harm
B. Only liable if D acted with insufficient care (negligent)
IV. Forms of Action
A. Trespass: Direct harms (direct use of force against P’s person or property)
1. Brown v. Kendall: D and P’s dogs fighting, and D began beating the dogs with long stick, did not see P behind him and poked P’s eye when he raised the stick. Originally used strict liability jury instructions, but reversed to use negligence standard. 
B. Trespass on the case: Indirect/consequential harms
1. Scott v. Shepherd: D threw lighted squib in a crowded marketplace, passed through hands of three people, last person threw it and it blinded P’s eye. P sued for trespass
2. Guille v. Swan: D flew hot-air balloon that landed in P’s garden, and while in air, cried out for help, his balloon and the people who responded trampled P’s crops. D liable because he knew he would be at the mercy of wind, and natural hazard. And he called out to the crowd, although this was the type of event that would naturally draw a crowd. 
V. Shift Towards Negligence Standard 
A. Weaver v. Ward: D strictly liable for P’s injury when D’s gun discharged unintentionally; D had to prove that he was utterly without fault or that it was an inevitable accident
	Austin
	Fault-based; culpable mental state; punitive deterrence (criminal law)

	Holmes
	C/L: Man acts at his peril, so long as it was a voluntary act
S/L: No opportunity of choice 
State should not be an insurance regime: no good in state interference if NOT clearly to right a wrong → offends notion of justice by simply placing/dumping responsibility on D

	
	Negligence: Hold people accountable to act with due care
Must be the consequences that a reasonable man should/would contemplate
(-) Overdeterrence: people might have greater incentive to not hurt anyone


. 
B. Common law traditional rule: Complete defense to recovery when P at fault (contributory negligence)
1. Brown: D tried to break up dogfight and ended up injuring P’s eye
a) Directly caused harm to P (Trespass)
b) Can’t hold D liable without using a fault standard (liability for an unlawful act or lack of ordinary care)
c) Burden of proof falls on P 
C. Ordinary care standard
1. Stone v. Bolton: P hit by cricket ball hit out by visiting batsman at her home outside cricket ground
a) Negligent acts: 
(1) Ds did not fix the fence after a ball hit over [it was too short, given that they were aware balls had been hit over]
(2) Didn’t alter position of pitch: not enough space between street and field
(a) Shouldn’t have played cricket in the setting
b) Court of Appeals saying it was reasonably foreseeable so Ds should have taken action or stopped playing there
c) Highest court unanimously reversed.
2. Bolton v. Stone: Used reasonable person standard and CBA
VI. Negligent Torts: Behavior that unreasonably risks personal/property injury to another and causes injury. (limits: fault and causation)
1. Duty: Basic and universal duty to act reasonably; affirmative duties
2. Breach: D breached that duty
3. Causation: Causing
4. Harm: Injury to P
B. Duty: No affirmative duty to act, but if you act, must act with reasonable care
1. Common Law Duties
a) No duty to act (rescue)
(1) Buch: P 8yo child trespassed D’s mill, D told him to leave, but he didn’t understand and got hand crushed in machinery.
(a) No duty to rescue 
(b) Stranger case: no duty to protect strangers
(2) Kitty Genovese case: Neighbors heard/watched as Kitty Genovese stabbed 3x 
	Should tort law have played a role in this case? Forced neighbors to put forth a reasonable/minimal effort?

	Fairness/corrective justice
	Good neighborhood, not used to criminal activities 
	

	Relational duties
	Obligated to each other
	

	Deterrence/public policy concerns
	Don’t want to get involved because inconvenience
	

	Utilitarianism/economic efficiency
	Creates a safer community
	

	

	Ames
	Epstein
	Posner

	As long as it’s no cost to you
(-) difficult to figure out what the cost/what is “easy” to do
(-) difficult to determine in the middle of a crisis
(+) CJ: not too much of a burden
(+) Util: better for society to save people
(-) Util: overincentivize bad rescues or interference with rescue efforts
(-) Util: witnesses/potential rescuers would flee to avoid liability
(-) Util: burden response teams with too many phone calls
(-) DJ: disparate rates of crime in different areas
	(-) CJ: Autonomy: slippery slope of how far people forced to act (give to charity)
(-) Administerability: enforcement issues
	Golden Rule: Wouldn’t you want to be saved? 


) 
(3) Van Horn: P paralyzed when D pulled her out of car, which she thought was going to explode. D tried to invoke Good Samaritan clause to say her unreasonable axns insulated.
(a) Majority said Good Samaritan clause only applied to CPR (medical care)
(b) Dissent and legislature disagreed and said also included “non-medical care” 
(c) Average citizen is immunized from unreasonable actions when undertaking rescue except for gross negligence, willful, wanton or reckless actions. 
(d) Incentivizing people to act as Good Samaritans by protecting them from negligence liability
i) States have stepped in and protected medical professionals from gross n/r
ii) Some have exempted medical and lay people from gross neg/reck
b) Duty NOT to interfere
(1) Cannot interfere or prevent someone from rescuing
(a) Soldano: Person getting hurt, other patron trying to help, almost imposing a duty to help the helper (later diminished)
2. Affirmative Duties: evaluate what RP would have done, not strictly liable [must show that the D acted unreasonably after having duty]
a) Creation of risk: Person who creates the risk (with or without negligent acts) has the duty to make an easy rescue (if negligence caused the creation of risk, still on the hook; do a separate analysis when no negligent act, having creating that risk, must take reasonable measures to protect others from the risk)
(1) Yania v. Bigan: D egged P on to jump in ditch filled with water; P jumped and drowned.
(a) Court found no negligence because D had no duty to rescue given that P was an adult with full mental capacity who voluntarily jumped in
(b) Mere encouragement did not create the risk so no duty to rescue 
(c) If it had been a child or a mentally deficient person, would have created a risk and therefore established the duty to rescue
(2) Montgomery v. National Convoy at Trucking Co: Ds’ truck stalled out at end of a hill on an icy night. 15 minutes later, P’s car came over hill and couldn’t stop in time before hitting the trucks.
(a) Affirmative duty created by creation of risk (trucks stalled at bottom of hill)
(b) Failed to mitigate the risk by taking reasonable precautions
(c) *If D cannot reasonably do anything, no risk
b) Undertaking: When you undertake an act, you must do so reasonably and must finish the act, or give reasonable notice that you are terminating your undertaking
(1) Restatement 2d of Torts: One who undertakes, gratuitously or for consideration to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if
(a) [Increased risk] his failure to exercise reasonable care increases the risk of such harm, or
(b) [Transferred duty] he has undertaken to perform a duty owed by the other to the third person, or
(c) [Reliance] the harm is suffered because of reliance of the other on the third person upon the undertaking
(2) Coggs: D did a favor to P and moved his casks of brandy, but did so carelessly.
(a) Affirmative duty
i) Undertook to move the brandy, so must do so reasonably even if only a favor 
(3) Marsalis: D failed to keep cat for observation after it had bitten P and she requested 
(a) Multiple affirmative duties
i) Special relationship: shopkeeper-patron 
ii) Creation of risk: keeping cat on store premises
iii) Undertaking: told P they would keep cat under watch
(4) Erie RR: Company had a watchman at one point, but didn’t have one when P crossed 
(a) Affirmative duty established by having a watchman, creates presumptive negligence
(b) Reliance was proven therefore, in order to discharge duty reasonable notice must be given to stop undertaking (ongoing obligation to continue the undertaking)
(5) Moch Co v. Rensselaer Water Co: Water company and city had a contract to provide city with water; P’s building burned down when a fire broke out because of inadequate water pressure
(a) Minority rule: No duty to third party public [NOW we hold people liable because of their duty to third parties) 
(b) No duty to act: here, no act was taken, so no liability
i) Negligent omission?: poor maintenance of piping → inadequate water pressure (failure to act=creation of risk)
(c) Policy reasons for court’s failure to find D negligent
i) Massive liability: 3d party beneficiary was not extended because expansive liability to public
(1) Now modern K law would recognize public as a 3d-party beneficiary
ii) CBA: Higher rates of water, bankruptcy of water co.
iii) Insurance regime: buy fire insurance
iv) Underdeterrence of water co. to supply water reasonably vs. Not economically efficient to hold water co. accountable
(6) Duty to rescue: Basic premise: There is NO duty to rescue
(a) If do undertake rescue, must do so reasonably
(b) Can’t leave person in worse position
(c) If created risk, may be obligated to act either to rescue or to prevent injury
(d) Cannot interfere with rescue efforts (?) Soldano
(e) Perhaps can’t incite dangerous efforts and then not rescue if child involved
3. Special Relationships:
a) Shop owners/customers
b) Third party beneficiary to K
c) Landowners and guests
d) Teachers and students/schools and students
e) Common carriers (RRs, buses, planes)
f) Doctors and patients/hospitals and patients 
(1) Tarasoff v. U.C. Regents: Patient expressed desire to kill Tarasoff to his psychiatrist; psychiatrist did not warn her and patient then killed her. 
(a) Court said the psychiatrist had a special relationship to Tarasoff; used Rowland factors to create a duty where there isn’t already an established duty under the law
i) Breached his duty to warn third party Tarasoff
ii) Breached his duty to control patient (confine or involuntarily commit him)
(b) CA requires special relationship with all three, but other jxs say just one special relationship
i) Cal. Civ. Code §43.92: No monetary liability for psychotherapist who fails to warn of and protect from a patient’s violent behavior except where the patient has communicated to the psychotherapist a serious threat of physical violence against a reasonably identifiable victim or victims.
ii) No monetary liability for psychotherapist who discharges his or her duty to warn and protect by making reasonable efforts to communicate the threat to the victim or victims and to a law enforcement agency. 
(c) Must make reasonable efforts to fulfill the duty to warn the victim or police
g) Condo association to condo
h) Landlord to tenant
(1) Kline v. 1500 Mass. Apt: P was assaulted by intruder of her complex; high crime area, and there was no more doorman
(a) Court used economic efficiency argument: since LL was the cheapest cost avoider (best position to take security precautions and the only one who can → exclusive control)
(b) Court created a duty via special relationship and so compelled LL to take reasonable precautions to prevent crime
i) What was reasonable under the circumstances? CBA, custom, RP
ii) The original precautions were not considered an undertaking because the T could not rely on them knowing that they had been abandoned & because the K had expired and been renewed as a month-to-month 
(c) Dissent: P never proved causation because never determined whether attacker was a fellow tenant or intruder
(d) Now: all LLs do NOT implement precautions, but T is said to assume the risk by living in a building without security
(2) Ann M: Shop manager raped in the mall; CA court did not hold mall liable for attack 
(a) Court used CBA: too expensive to hire a guard and need more than just a general foreseeability of crime
4. Landowners and Occupiers: Three rules in US (no majority)
a) Common Law Rule: Right to act unreasonably on your own land except for a duty to the people who come onto your land (minority)
(1) Invitee: Normal duty rules apply
(a) On land for some purpose in which he and owner/occupier have a joint economic interest
(2) Licensee: Duty only to ensure there is no trap or concealed danger
(a) Someone not invited for a business purpose to serve owner/occupier, but there with permission (includes social guests)
(3) Trespasser: Duty only to avoid willful misconduct or reckless disregard for safety
(a) Person there without invitation and whose presence is either unknown or objected to if known
(4) Robert Addie and Sons v. Dumbreck: Coal mining company with haulage system in field, included a wheel with 4 boards on top to protect it; boy climbed on top of it and died when the machine was turned on
(a) If D had had a duty, would D have been liable? Yes, acted unreasonably
(b) BUT because private property, no creation of risk and no affirmative duty
(5) Exceptions: Creates a duty to a trespasser, then determine whether liable [did you take reasonable steps knowing that children were going to come and engage with attractive nuisance]
(a) Willful and wanton/Recklessness 
(b) Attractive nuisance [Rest 2d. Torts: “Artificial Conditions Highly Dangerous to Trespassing Children”]
i) Attractive to children
ii) Artificial condition
iii) Possessor knows or has reason to know children will trespass
iv) Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children
v) Child did not assume risk: (must appreciate risk to assume risk)
vi) Risk-utility calculation supports eliminating condition
vii) Possessor failed to exercise reasonable care: higher standard
(c) Active operations: Opening up property to public for some sort of service
i) Raises licensees to invitees because running an active operation (like a business)
(1) Pool party 
b) Rowland Rule: (CA, NY, MA): Gets rid of all distinctions
(1) D had invited Rowland over, but failed to warn him of the dangerous faucet; porcelain handle broke, severing nerves of Rowland’s right hand 
(a) At C/L: D would have been liable to licensee P because danger was not open or obvious
	Utilitarianism
	Administerability

	Want people to protect friends invited to house
Change the way we treat guests in our homes
Want to treat people the same because P and Ds don’t act with a higher standard of care based on status anyway
	C/L rule difficult to work (does duty change if halfway through, start talking business?)


() 
(b) Court rejects common law for public policy concerns
(c) Dissent: No standard anymore, it is a case-by-case basis and now even owe trespassers reasonable care
(d) P must show an unreasonable failure to warn, NOT that it was a concealed danger
(2) Foreseeability of harm
(3) Degree of certainty that P suffered injury
(4) Closeness of connection between D’s conduct and injury suffered
(5) Moral blame
(6) Policy of preventing future harm (deterrence)
(7) Extent of burden on D
(8) Consequences to community of imposing duty
(9) Insurance (availability, cost, and prevalence)
(a) CA doesn’t allow thieves from suing under Rowland 
(10) Still consider whether attractive nuisance/active operations trigger more liability
c) English Rule: Only [Invitee and Licensee] Invitees and Trespassers
(1) No duty to trespassers
(2) Exceptions apply
B. Breach: Ways to demonstrate breach of basic duty of reasonable care
1. Reasonable Person standard: Let the jury decide
a) A defendant breaches the duty of reasonable care when, judged from the perspective of a reasonably prudent person in defendant’s position, she fails to act with reasonable care to avoid a reasonably foreseeable risk to P
(1) Vaughan v. Menlove: Hayrick that negligently catches fire and burns down neighbor’s house
(a) Objective standard: even though D was “stupid” still held to standard of reasonable person 
(2) Blyth: worst frost of the time (25yrs)
(a) Reasonable person in this situation would act with regard to the average temperatures in normal years (obligated to act for average circumstances)
(3) Eckert v. Long Island RR: Decedent died after being hit by a train when trying to rescue a child on the train track. 
(a) Negligent acts: No signal or warning of oncoming train; traveling at 12-20mph; busy pedestrian area
(b) No legal duty to act, but a moral duty to act → here majority responded that a reasonable person would have a moral duty to save the kid
(c) No contributory negligence by presuming that a R.P. realized no risk was presented
(d) Allowed decedent a lot of latitude because life is so important 
(4) Exceptions
(a) Women? (only if sexual harassment)
(b) Physically disabled: Reasonable person in that situation is a R.P. with that physical disability
i) Blind people held to standard of blind reasonable person.
ii) Fletcher: Blind P fell into ditch dug by city for electrical work. 
(1) City’s obligations are public policy based
(2) Alcoholism still considered mental disability
(c) Mentally ill
i) Breunig: Court distinguishes between sudden onset (reasonable person that suddenly experiences the disability) or prior warning mental illness (if you knew, you should not have been engaging in the activity)
(1) Lower standard of care if sudden onset mental illness: treat it like a heart attack (unexpected medical condition that causes you to put others at risk, reasonable under the circumstances)
(a) No warning
(b) Heart attack while driving 
(2) No lower standard of care for mentally deficient 
(3) Manic depressive person: depends
ii) Alcoholism is NOT a mental illness
(1) Utilitarian: hold people to higher standard, would open up a can of worms
(d) Children (exception if adult-activity)
i) 3-5yos ~ depends on jx but usually parents held liable
ii) 5yos and up are held to (particular age) children standard of care unless adult activity
iii) Roberts v. Ring: Determine that if you’re competent enough to drive, must be held to same standard as other drivers → children must be held to same standard as other similarly-aged children
(1) Boy first deemed negligent under adult standard, but reversed for std. of boy his age and maturity’s ordinary care
iv) Daniels v. Evans: 19yo riding motorcycle got into a crash with D’s car
(1) Changing the behavior of P: higher expectations → if you can’t act as carefully as adults, you shouldn’t do the activity at all 
(2) Assume other drivers are adults acting as reasonable adult drivers
(e) Special expertise or knowledge
i) Expert standard of care applied when providing expert services
(1) Lawyers: held to standard of reasonable lawyer when acting in that capacity
(2) Doctor (heart surgeons): held to standard of heart surgeon
(3) NOT skiers: Reasonable person who is skiing 
2. Calculus of risk/Cost-benefit analysis (CBA)
a) Balancing test: tolerate risks that have greater benefit
b) Blyth: Prepared for 25yr frost, but not going to ask people to prepare for the 100yr event = limited amount of $$ 
(1) What are we willing to forego by preparing?
c) Carroll Towing: D’s tug broke ties keeping barge tied up, which ended up damaging another boat carrying flour. Had bargee been on board, he could have stopped the ultimate loss of cargo.
	Burden of precautions < Probability of harm * Severity of harm
	And no precautions taken → Negligent

	Burden of precautions >= Probability of harm * Severity of harm
	Not negligent by not taking precautions


0. 
d) Hand formula: Activity benefit > Activity risk 
e) Eckert v. Long Island RR: Burden of using a signal and traveling slower is much lower than the likelihood and severity of harm (child dying)
(1) Contributory negligence affirmative defense: Although P did not have a legal duty to act and you normally don’t get to recover because you put yourself in harm’s way, majority responded that he had a moral duty to act, and he saved the child believing he could do so safely
f) Osborne v. Montgomery: Burden of looking around to see if someone was passing by before opening car door is miniscule in comparison to the chance of hitting a pedestrian or bicyclist
g) Cooley: No alternative precaution to diminish risk 
3. Custom: What do industries/people usually do
(1) Titus: D RR used rounded bottom cars on flat bed trucks, P worked for D with the cars and was on top of one, when it came loose and P died. 
(a) Custom is complete defense: “the unbending test of negligence is the ordinary usage of the business”
(b) P’s work with D meant he assumed the risk.
i) Administerability: Train company knows most about its industry 
ii) Utilitarianism: Incentivize train company to adhere to custom
iii) Corrective Justice: Maybe not so far to the worker
(1) Employee didn’t have a lot of bargaining power
(a) Knows it’s unsafe, but wants to keep his job
(2) Only safety net is the courts and if courts say custom, not enough
(2) Mayhew: Custom is irrelevant when D is completely careless by not warning P of the hole freshly cut into the platform where he worked
(a) If unsafe, it is unreasonable even if it is the custom
(3) T.J. Hooper: Ship didn’t have working radios that would have warned of a storm; custom was to have boat owners provide working radios and boat owners didn’t, but regardless of the custom, boat should have working radio onboard
(a) Custom is relevant, but not dispositive; “in most cases reasonable prudence is in fact common prudence, but strictly it is never its measure”
i) If you don’t conform with custom, suggestive of a breach of duty (neg)
ii) If you do conform, still not dispositive. 
(4) Rodi Yachts: Barge came loose from its ties and hit another dock and boat 
i) Based on the contract, court implies terms using custom and adopts Titus where custom is the standard of care 
(1) Dock owner responsible to check barge
(2) Barge owner responsible to safely moor barge
	Advantages of Custom
	Pros
	Cons
	Disadvantages of Custom

	Custom is normally the most efficient and effective standard because it’s not too stringent or difficult for R.P. to meet
Market forces set custom naturally because market is elastic and receptive to what an overall standard of regulation should be
	Certainty
Administerability
Expertise
Market knows best
Fairness/expectations
More adaptability
Efficient
	Innovation disincentivized
“Lock-in” effect: makes it difficult to use a different better standard
Immunity from liability
Unfair/corrective justice
(unequal bargaining power)
Problem of change
Uncertainty of proof
Unreasonable 
	Because determined by tradition might inhibit innovation and create a lag in what constitutes negligence in the present-day versus negligence of an industry

	Are there circumstances where custom is more useful?
	Custom should govern when it is a very specific or unfamiliar industry (technologically sophisticated or less access) Difficult for jury to realize the proper methods of safety precautions and should leave it to the industry
	Should nonconformity be treated differently than conformity?
	If party has radio, but could have radar, party may not be exonerated from liability


) 

(5) Exception: Medical malpractice rule
i) Duty: Medical norm for doctors in that specialty 
(1) General v. specialty
ii) Breach: Departure from norm (custom: the national standard is dispositive)
iii) Causation
iv) Injury
(b) Lama v. Borras: P got back surgery, but recovery was mismanaged by D doctor and hospital
i) Doctor failed to provide proper conservative medical treatment
(1) D should have done the customary treatment in the field
(c) Two schools of thought rule: where two schools of thought exist on medical treatment, go with the considerable majority
i) Advocated by considerable number
(1) (-) locks in current wisdom
ii) Accepted by reputable, respected, and reasonable minority 
(d) General national standard approach: “Take into account the medical resources available to the physician as one circumstance in determining the skill and care required. Under this standard some allowance is thus made for the type of community in which the physician carries on his practice.”
(1) Rural vs. urban 
(2) Distributive justice argument: Want everyone to get the same treatment, but rural resources are naturally limited
(3) Brune v. Belinkoff: Held to standard of specialist in that field regardless of locality
(4) Helling v. Carey: P not given a glaucoma test because of her young age; D conformed with custom
(a) Court used T.J. Hooper and said custom shouldn’t be the law
(b) Court also used Hand formula and found negligence where the test was so cheap in light of the high probability and severity of loss of vision
(c) Result: ALWAYS administered now → entire field changes its custom
	Custom in Medical Context Pros
	Custom in Medical Context Cons

	Incentive to rise to national standard of care
Clear standard
Expertise
Fairness: if somebody is conforming with general treatment plan, to second-guess seems unfair
Incentivize people to remain doctors (so afraid of malpractice suits; need a buffer)
	Incentives to innovate
Decreases good alternatives
Disfavors outlier patients
Why should medicine be an exception?


. 
(e) Informed consent: Doctor is obligated to disclose relevant information to patients
i) Canterbury v. Spence: P was treated for back pain by doctor who failed to mention a 1% chance of paralysis
(1) Appellate court focused on inform consent
(a) Patient’s autonomy at risk
(2) Duty to “inform the patient in nontechnical terms as to what is at stake; the therapy alternatives open to him, the goals expected to be achieved, and the risks that may ensue from particular treatment and no treatment”
(a) Relevant information
(b) Disclosure was adequate
(c) Prove it would have had an effect on patient’s decision
(d) Need to show the information was material
(e) Sort of risk material to decision to undergo surgery
(f) You don’t have to disclose information that would put patient at greater risk if using sound medical judgment
4. Negligence per se: Silent on what the civil statute means in the private suit; “this can’t be used as evidence/has no effect” → then it can be used. 
a) Elements
(1) Duty: Statute requires defendant to engage in certain conduct 
(2) Breach: Defendant fails to conform 
(3) Plaintiff within class of those for whom statute was enacted
(4) Statute enacted to prevent injuries of the character which occurred, and
(5) Causation and Harm: Failure to conform to statute was cause of injury (incorporates causation into the initial analysis of negligence per se) Violation of the statute needs to be connected to the cause of harm
b) Osborne v. McMasters: D’s clerk sold P deadly poison without labeling it as deadly poison. Statute prohibited against absence of label. Under R.P, CBA, custom, and negligence per se: liable. 
c) Brown v. Shyne: Unlicensed chiropractor not negligent where exercised reasonable care in providing treatment even though licensing statute existed. 
(1) Couldn’t be licensed in NY so statute wouldn’t necessarily apply to D
(2) License statute existed to ensure practitioner took reasonable care
d) Martin v. Herzog: Decedent driving buggy at night without lights in violation of §, D tried to say decedent was contributorily negligent, appellate court said yes
e) If going 65 in a 55mph and § passed to save fuel and not people, not negligent per se.
f) Excuses for Negligence Per Se: An actor’s violation of a statute is excused and not negligence if:
(1) The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation
(2) The actor exercises reasonable care in attempting to comply with the statute
(3) The actor neither knows nor should know of the factual circumstances that render the statute applicable
(4) The actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or
(5) The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance
(a) Tedla v. Ellman: P walking on far right-hand side of highway and were hit by driver.
i) D raises contributory negligence because Ps were negligent per se
ii) P answers: customary exception to switch to the other side during heavy traffic
(1) Because § was intended to codify the custom, also codifies the customary exception
g) Violation of § may be per se negligence, but compliance with § is not a complete defense
h) Preemption provision of state tort law by federal law
(1) § requires car manufacturer to use airbag A, small adult gets seriously injured
(a) Federal law says airbag A is mandated so complete defense
5. Res ipsa loquitur: “The thing speaks for itself” we don’t have enough information, and this is the sort of the thing that wouldn’t happen without negligence...
a) P can win if can’t show direct act → way of using circumstantial evidence to establish prima facie case: P requests that jury presumes that it is negligence and D must rebut the presumption of negligent breach (was the act unreasonable)
b) In some jurisdictions, allow jury to make permissible inferences of negligence. In others, burden automatically shifts to D: negligence shown by a presumption that D must rebut. [evidentiary tool]
(1) Normally use expert testimony
(2) Only works if immediately negligent
(3) No uncertainty about Ds
c) Prosser statement
(1) The event must be of a kind which ordinarily does not occur in the absence of someone’s negligence 
(2) It must be caused by an agent or instrumentality within the exclusive control of D, and
(3) It must not be due to any voluntary action or contribution on part of P
d) Restatement 3d
(1) It may be inferred that the D has been negligent when the accident causing the P’s physical harm is a type of accident that ordinarily happens because of the negligence of the class of actors of which the D is the relevant member. (no contribution)
e) Byrne v. Boadle: P walking along when a barrel flew out of a window of D’s business and hit him; didn’t see who did it
(1) Determined that it was more likely than not that D’s actions were negligent
f) Larson v. St. Francis: chair flew out of hotel, injuring P. 
(1) Not like Byrne because the hotel had a lot of guests not within its exclusive control
g) Probability of Negligence and RIL
(1) Probability that negligence caused harm * probability that negligence belonged to D = Total probability that D was negligent and negligence caused harm must equal >50%
h) Ybarra v. Spanguard: P had appendectomy with several attendants; later suffered injury unrelated to original reason for the surgery
(1) P did not know who did it because she was unconscious, each D said less likely than not me
(2) Court extended RIL over a class of people; held ALL Ds had exclusive control at one point and held all responsible to avoid “conspiracy of silence”
C. Causation: Negligent act was necessary cause of harm; sufficient to cause harm.
1. Cause in fact (factual cause, actual cause, but for cause)
a) NY Central RR v. Grimstad: Captain of barge fell overboard and drowned when wife couldn’t find a buoy onboard to save him. 
(1) Negligent omission of D by virtue of employer-employee relationship: failed to have necessary life buoy and negligent according to custom, CBA, negligence per se
(2) BUT not enough proof that negligent omission actually caused the drowning
(a) Real cause: swimming ability?
(b) Contributory negligence: D should have taken swim lessons or worn life vest
(c) Assumption of risk: Knew there was no life buoy on board and continued to work
i) Secondary implied assumption of risk: D owed a duty; maybe unreasonable to work on the barge and reduce recovery
b) Actual cause test: Jury must determine the following by preponderance of the evidence: 
(1) “But for defendant’s tortious conduct [or P’s negligence – for comparative negligence purposes] in _____, the injury would not have occurred.”
c) “Factual cause” [Restatement 3d]: Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual case of harm when the harm would not have occurred absent the conduct. 
(1) Zuchowicz v. United States: P suing on behalf of wife who died from illness correlated with double dosage of Danocrine. 
(a) Negligent acts by D
i) Standard dosage recommended by FDA
ii) Expert testimony: much more likely for overdosage to cause PPH
iii) Custom: guiding practice in medical malpractice
(b) Evidence that the negligent act caused the death
i) Time frame of symptom development
ii) Eliminated other causes that could have caused the PPH
(2) Lost Chance [Herkowitz]
(a) Where patient can recover for the additional medical expenses and lost earning resulting from the diminished chance of survival caused by the negligent failure to diagnose
(b) Some courts have allowed the percentage of one’s net worth
d) Market share liability: legal fiction where no proof that D was cause. Liability based on market share. 
(a) Sindell: Anti-miscarriage drug caused birth defects during 1938-1971 and millions were exposed. Large group of providers, P had trouble figuring out who had manufactured the specific drug her mother had taken. Court imposed “market-share” liability: even if you hadn’t caused specific P harm, caused harm to somebody and must pay out. 
(2) All named Ds are potential tortfeasors
(3) Alleged products of all tortfeasors are fungible (share same properties, materially identical)
(4) P, through no fault of her own, cannot identify which D caused injury
(5) P brings in as defendants those representing a substantial market share
e) Joint and several liability: full recovery permitted from all Ds regardless of percentage blame. Availability of contribution between Ds. 
(1) Kingston v. Chicago and NW Ry: NE fire started from train sparks, NW fire united and simultaneously destroyed P’s property. Either one alone would have caused the harm. No but-for causation issue: if either fire had not existed, P’s property still would have burned down. D could not claim causation because where multiple causes, and each sufficiently caused the harm, both will be held liable. 
(a) Independent causes that would have both caused harm independently.
(b) If fire B was caused by natural origin, doesn’t make sense to hold RR liable if natural fire alone would have burned P’s property
(c) If fire B gets there after D’s fire, no problem of joined fire and no but-for causation issue, although P could sue B for negligence as well if anything left
(d) If flip-flopped, maybe only sue RR for any additional damages 
(2) Multiple Sufficient Causes Restatement 3d
(a) If multiple acts exist, each of which alone would have been a factual case of the physical harm at the same time, each act is regarded as a factual cause of the harm
f) Alternative liability: legal fudge where one or another act was cause of harm
(1) Summers: P and 2 Ds hunting quail in open range; each had identical gun loaded with identical shot. Ds shot P in eye and other in lip. Undisputed that either D shot the bullet and caused the serious harm to P’s eye.
(2) Both liable because cannot determine who caused the harm and it is Ds’ burden to prove and D failed to prove they didn’t shoot. 
(3) P cannot claim Ds acting in concert “collectively doing it together” and P would not recover
(4) Where only one was negligent and cannot tell who caused it, burden shifts to the D to prove it wasn’t him. 
(a) Some courts throw out the non-negligent D and negligent D has to prove he didn’t shoot
(b) No case can go forward because P cannot show that it was more likely than not that it was the negligent shooter
g) Restatement 3d “Factual Cause and Burden of Proof” 
(1) The P has the burden to prove that the D’s tortious conduct was a factual cause of the P’s physical harm
(2) When the P sues all of multiple actors and proves that each engaged in tortious conduct that exposed the P to a risk of physical harm and that the tortious conduct of one or more of them caused the P’s harm but the P cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual causation is shifted to the Ds.
h) Substantial factor test (Restatement 2d): General test
(1) Defining the word “substantial” as: “denot[ing] the fact that the D’s conduct has such an effect in producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there always lurks the idea of responsibility...”
2. Proximate cause (legal cause): Policy determination; places some limits on factual cause
a) Ryan v. NY RR: D RR carelessly started fire that overtook RR’s shed, then continued on to destroy P’s house and many others. Result was to be expected, but wanted to limit the scope to be fair to D (CJ). Also wanted to make sure RR would not be bankrupted by catastrophic liability. People should obtain fire insurance; RR should not be insurers. 
(1) Even some but-for causes should be exempted from liability.
b) Directness test (Polemis: Plank negligently falls into cargo hold of ship, cargo was flammable benzene unbeknownst to Ds. Court held that though it was not foreseeable to D that a falling plank would cause a huge explosion that would destroy the ship, it was a direct consequence of the act, and damage was not too remote.
(1) Natural and consequence sequence from the act to the harm
(2) Close in time and space
(3) Easily broken by intervening acts (so long as it wasn’t “foreseeable”)
(4) One building rule?
c) Foreseeability test (Palsgraf and Wagon Mound) 
(1) Palsgraf: foreseeable P
(a) P standing on train platform; 2 men running to catch the train, RR employees pushed and pulled them on; 1 dropped a package that contained fireworks which exploded, causing scales nearby P to fall on and hurt her.
(b) RR’s actions the actual cause, but court held NOT the proximate cause because D only had a duty to foreseeable Ps. 
i) With regard to the act of pushing the men on and causing one to drop his package, P too far away to be foreseeable. 
(c) Andrews’ dissent: If you are negligent, you are on the hook for everybody regardless if the P is foreseeable, because the natural and continuous sequence of events. 
i) One was a substantial factor in producing the other.
(2) Wagon Mound: foreseeable harm
(a) Wagon Mound 1: D negligently discharged oil into sea, P’s supervisor determined not flammable, and the oil caught fire, destroying entire wharf.
i) Court rejected directness test asking if harm was foreseeable.
(1) Two days between the negligent discharge of oil, intervening acts, and it was not foreseeable that the oil would catch on fire in the water.
(b) Wagon Mound 2: If harm is foreseeable, P contributorily negligent and D negligent. 
(3) Is the intervening act foreseeable?
d) Risk test [Restatement (Third) “Limitations on Liability for Tortious Conduct”]
(1) An actor is not liable for harm different from the harms whose risks made the actor’s conduct tortious.
(2) Scope of risk
(3) Intervening Criminal Activity [Restatement 2d]
(a) Intervening criminals act break the chain of causation “unless the actor at the time of his negligent conduct realized or should have realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a tort or crime.”
D. Harm
E. Plaintiff’s Conduct and Affirmative Defenses: Was P at fault too? D’s burden to assert and prove 
1. Contributory Negligence: Defense: P ran an unreasonable risk of harm to one’s self and caused the harm, either a complete bar or reduces the amount P can recover [incentivizes reasonable care]
a) Majority rule: Plaintiff’s negligence could affect the amount of recovery
b) Minority rules (Traditionally and up to mid 20th century)
(1) Plaintiff’s negligence could bar recovery
(2) Plaintiff’s negligence could be considered irrelevant to the issue of her recovery
c) Butterfield v. Forrester: D left a pole in the middle of the road, P was riding horse and came upon it so fast that he was thrown off horse. P objected to jury instruction that if he had exercised reasonable care, he would not have been injured.
(1) Court rejected P’s argument and determined P contributorily negligent
(2) “one person being in fault will not dispense with another’s using ordinary case for himself”
d) Gyerman v. US Lines Co.: P injured while moving fishmeal sacks, reported hazardous conditions to a supervisor (not his) who did not take any action; D said P was contributorily negligent by continuing to work, NOT assumption of risk
(1) P breached his duty by not telling correct supervisor (imposed by contract), but still issue of causation, where no real evidence that telling correct supervisor would have prevented harm
(2) Not required to quit your job to be safe therefore he couldn’t have assumed the risk
e) Traditional Contributory Negligence Not as Extreme
(1) Defendants need to prove negligence case (e.g., unreasonable act by P [Beems: where not unreasonable for P to think coworkers would slow down the car after signaling to them] and causation [Gyerman])
(2) Emergency Doctrine (goes to reasonableness but also life-saving, e.g., Eckert: where the court refused to call it contributory negligence because the value of life and the fact that in the heat of the moment, reasonable to make an unreasonable choice)
(3) “Last Clear Chance”: Softens the doctrine of contributory negligence? 
(a) Want people to take precautions even though others are negligent
i) Better for society and more fair not to just run over people or animals
(b) Fuller v. Illinois Central RR: D train going faster than usual because it was late, hit and killed P’s wagon crossing train track
i) TC found for D because P was contributorily negligent by not making reasonable effort to Stop, Look, and Listen
ii) AC found for P based on “last clear chance” because D had the opportunity to stop
(1) Davies: donkey negligently tied in the street was hit and killed by P; D not liable because P had last clear chance to stop 
(4) *Contributory negligence not a defense to intentional torts
(5) *Contributory negligence not a defense to willful, wanton, or reckless conduct
f) Hypo about P’s seatbelt 
(1) Affects P’s recovery
(2) Complete bar [traditional contributory negligence]
(3) Causation not proven between P
(4) Last clear chance
(5) Intentionally/recklessly/willfully/wantonly
g) Comparative Fault: P’s negligence does not bar recovery
(1) Pure – recovery apportioned directly and loss is always proportional to fault
(2) Modified – if P’s fault is greater than or equal to 50%, contributory negligence is a complete defense
(a) A suffers $20K in damages; B suffers $30K. A is 40% and B is 60% at fault.
i) Traditional C.N.: Recover nothing
ii) Pure C.F.: A gets $12K, B gets $12K; A has $8K loss, B has $18K loss
iii) Modified C.F: A gets $12K and B gets nothing.
(3) Policy reasons for CF 
	Pros
	Cons

	(+) Fairness: more fair because assigning based on fault
Jury nullification
(+) Because recovery marked by fault, incentivizes more careful behavior
(+) People should care for themselves: don’t NEED as much of an incentive to take precautions because of our intrinsic interest in protecting self
(+) Last clear chance gets folded in because person with LCC more liable
	(-) Utilitarianism: All or nothing incentivizes less careful behavior
(-) Administerability: Difficult to apportion fault in a uniform way


0. 
2. Assumption of Risk: P appreciated the risks inherent to the activity, but undertook activity anyway; when a person accepts the risk of another’s negligence [bearing a risk to one’s self; complete defense to negligence]
a) Traditional assumption of risk
(1) P has specific knowledge of risk
(2) P appreciated the nature of the risk
(3) P voluntarily proceeded
(4) [Restatement adds a willingness by P to accept responsibility for risk]
(5) Exceptions
(a) Too dangerous of an activity 
(b) Exercising a legal right (walking on a public highway)
(c) Need free choice to assume risk
b) Explicit assumption of risk (contracting around tort law)
(1) Similar to explicit consent
(2) Governed by K principles
(3) Public policy limits (including unconscionability) 
(a) Example: Lay person who signs contract releasing willful/wanton/reckless
(b) Considerations of non-exclusive factors:
i) Clarity of waiver/AR
ii) Importance of service/good to individual
(1) Kayaking unnecessary vs. medical services
iii) Availability of alternative options
(1) If had alternatives → AR
(2) If no alternatives → no AR
iv) Severity of danger
c) Implied assumption of risk
i) Lamson v. American Axe: P’s job was painting hatchets and had worked for company for many years; a year before the accident company changed to less sturdy racks that held axes precariously; axe fell on P
(1) D company negligent according to RP, CBA, custom, affirmative duty (employer-employee) but P assumed the risk by appreciated it and reporting it
(2) Implied assumption of risk because never explicitly accepted it in a contract
(3) P not contributorily negligent because was not unreasonable in carrying out job duties and a RP might have stayed under the conditions
(4) P assumed the risk of negligence by staying after knowing the risk
(a) Can’t assume the risk of something you have to do? (now the case, except mostly covered by workers comp)
(b) Court said P didn’t have to stay, could have quit
ii) Murphy v. Steeplechase Amusement Co.: P fell on park ride “Flopper” and broke kneecap. 
(1) D asserted assumption of risk when P, while waiting in line, saw people falling, and still got on
(2) Scope of risk covered falling, an inherent risk to the activity, although wouldn’t have covered a wooden pole randomly placed in the ride
(2) Primary implied assumption of risk: D owed no duty to act reasonably towards P 
(a) Complete defense to negligence → attacks prima facie case’s duty
(b) Firefighter rule: No duty to firefighters owed by those who negligently started the fire when it is an inherent risk of the job
i) Knight v. Jewett: Informal game of touch football, when P told D not to play rough, but later D stepped on her finger and P had to have it amputated
(1) P assumed the risk by agreeing to play [expectation that some people are going to act unreasonably]
(2) D owed no duty to protect P from unreasonable acts
(3) D owed general duty of care; no reckless, willful, wanton
ii) Murphy: Amusement park owed no duty to protect against inherent risk of falling
(1) Duty created by creation of risk, business owner to patron
(a) No duty because inherent risk of activity
iii) Kahn: Coach had no duty to protect novice diver against harms from practicing dives in shallow water (inherent risk of competitive sports)
iv) Shin: no duty to act reasonably because allowed to be negligent while playing golf (inherent risk of game, like in football and competitive sports)
(3) Secondary implied assumption of risk: D had a duty to act reasonably towards P
(a) Unreasonable: P unreasonably encountered known risk → P negligent
i) Lamson: P knew of risk and proceeded anyway
ii) Gyerman: modern day courts (split jxs) P argue 
(b) Reasonable: P reasonably encountered known risk → P not negligent
i) If undertook reasonably, doesn’t affect recovery in any way
VII. Strict Liability Torts: Behavior that is tortious because it causes unlawful personal/property damage to another, regardless of fault, reasonableness, etc. (limit: causation) 
A. Rylands v. Fletcher: Contractors hired by Ryland to build a reservoir that ended up sending water through underground tunnels that flooded Fletcher’s mine. Ryland didn’t know about the underground tunnels and some dispute as to whether the workers knew, but back then, not responsible for the independent contractors knew. 
1. Today, vicarious liability for independent contractors if D directed activities. 
2. Blackburn’s appeal: If bring something (dangerous reservoir) on land that can do mischief to another’s land, it must be kept “at his peril” [strict liability] (e.g., cattle who wander and damage other people’s property vs. highways where everyone is posing a reciprocal risk to each other and assuming the risk)
3. Highest appeal (Cranworth) don’t have to bring onto land, can just allow something to accumulate on land, that if it escapes and causes mischief, one will be strictly liable
a) Cairns: natural vs. non-natural use of the land (atypical use in the community)
B. (Vicarious liability): Arguably not strict liability
1. Employer is held strictly liable for torts committed by employees [evaluated by a negligence standard]
a) Employees must be working in the scope of employment at the time of the act
b) “Frolic and detour” rule is not within scope of employment unless employer knew
c) Rationale: deep pockets and idea that employers brought onto employment a “dangerous person”
d) “Fellow servant” rule: employers not liable for torts committed by one employee to another
e) Employers are strictly liable to independent contractors when directed and controlled by employer and employer benefited from their work
(1) Provides incentive to train, supervise, and hire carefully
(2) Difficult to prove employer negligence [asymmetry in information]
C. Fire (intentional start, unintentional spread) 
1. Good actor with right to start fire is held to greater liability standard
a) Must control burn 
b) Vaughan: negligently started that later spread, D was not strictly liable 
D. Animals: cannot themselves be liable for torts; owners can be liable for torts under strict liability or negligence
1. Livestock
a) C/L: Trespassing cattle strictly liable for property injury, but not personal injury
(1) Eating crops, attacking animals or people, trampling things
(2) Cow is like a reservoir of accumulated water: if brought onto land, strictly liable [not inherently dangerous, but can cause mischief]
b) Fencing out §: Strictly liable to not fence out cows who roam freely
c) Fencing in §: Now, given the decreased amount of land devoted to grazing cows, it is strictly liable not to fence cows in
2. Domesticated pets/Tame animals
a) Gehrts v. Batteen: St. Bernard pup bit P in face. D not liable given that all of the negligent acts alleged by P didn’t establish D’s negligence.
(1) Court distinguished strict liability for wild animals and negligence standard for domesticated animals
(2) Common law: Domesticated dangerous animals trigger strict liability
(a) If owner knew of dangerous propensities
(b) Some states have passed § about certain breed of dogs (e.g., pit bulls)
(3) CA §: Absolute strict liability for damages suffered by person who is bitten by the dog while in a public place or lawfully in a private place, including the property of the dog owner, regardless of the former viciousness or the dog or the owner’s knowledge of such viciousness.” Excludes police and military dogs if bites occurred while dog was defending itself from an annoying, harassing, or provoking act, or police or military personnel. 
3. Wild animals: those not domesticated and/or ferocious by nature (Restatement 3d: likely to cause personal injury unless restrained)
a) Ferocious: strictly liable
b) Not ferocious: negligence
4. Zoos: Most courts have decided that strict liability doesn’t apply because people assume risk of wild animals by going to the zoo. (Go through negligence standard then assumption of risk)
E. Ultrahazardous or Abnormally hazardous activities: Examples are blasting, fumigation, transportation of chemicals, explosions
1. Spano v. Perini Corp: D set of 194 dynamite sticks to build a tunnel, the blast damaged nearby auto dealer. “One who engages in blasting must assume responsibility and be liable without fault, for any injury he caused to neighboring property.”
a) Only strictly liable if direct harm (Booth: writ of trespass) vs. Negligence standard if indirect harm (trespass on the case)
b) Certain activities are not made safer by reasonable care.
(1) No incentive or deterrent effect by using reasonable care → still dangerous
(2) Maybe incentivizes alternative methods of constructive
(a) Force people to take more seriously safer alternatives
(b) Take extra care, even more than reasonable, if heavily populated area
c) 2 innocent parties: more fair to hold liable the one who acted
d) Concern for other property owners whose use of their land is infringed upon
e) Common usage/reciprocal risk 
f) Too difficult to do CBA
2. Definition of Ultrahazardous Activities [Restatement]: An activity is ultrahazardous if it
a) Necessarily involves a risk of serious harm to the person, land, or chattels of others which cannot be eliminated by the exercise of the utmost care, and
b) Is not a matter of common usage
3. Abnormally Dangerous Activity [Restatement 2d] many courts have adopted c/l
a) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm
b) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous
c) In determining whether an activity is abnormally dangerous, the following factors are to be considered:
(1) Existence of a high degree of risk of some harm to the person, land or chattels of others;
(2) Likelihood that the harm that results from it will be great
(3) Inability to eliminate the risk by the exercise of reasonable care
(4) Extent to which the activity is not a matter of common usage
(5) Inappropriateness of the activity to the place where it is carried on and
(6) Extent to which its value to the community is outweighed by the dangerous attributes
(a) If a very valuable activity, use negligent test
4. Abnormally Dangerous Activities [Restatement 3d]
a) A defendant who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.
b) An activity is abnormally dangerous if:
(1) The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
(2) The activity is not one of common usage
5. Indiana Harbor Belt RR v. American Cyanamid Co.: D (manufacturer of chemicals) used RR to transport chemicals; tank had a leak and the chemicals were known for being flammable, toxic, and carcinogenic, and not sure how much had leaked out so City evacuated and billed Indiana RR for the cost. Indiana sued Cyanamid saying strict liability for the abnormally dangerous activity: transportation of chemicals, and negligence in maintaining the container
a) Posner applied Rest.2d and contrasted the facts with Guille v. Swan (hot-air balloon)
(1) High degree of risk because can’t control hot air balloon’s landing
(2) Likelihood of harm great: people trampling crops
(3) Can’t exercise reasonable care because balloon’s technology was bare bones
(4) Not a lot of people commonly use hot-air balloons 
(5) Inappropriate activity in a densely populated city like NY
(6) Recreational value fails to outweigh dangerous attributes
b) Trivial nature of hot-air balloon vs. Important and necessary chemical transportation
(1) High degree of risk where transporting through highly populated area like Chicago
(2) Lots of potential for harm
(3) D not able to exercise reasonable care: doubled-edged sword [P claimed that car should have been properly maintained]
(4) Common usage for trains running cross-country, but not everyone is transporting hazardous chemicals
(5) Inappropriate given densely populated Chicago city
(6) Need chemicals though, no other way to transport them, it is a valuable activity
c) Strict liability should be used if we want a true alternative
(1) Rethinking activity
(2) Relocating activity
6. Abnormally dangerous?
a) Reservoir/dams: jurisdictional split
(1) CBA might render not dangerous
(2) Used for recreation or water utility
(3) Can it be made safer with reasonable care?
b) Fireworks: argue it
c) Aviation: split between in the air (negligence standard) and on the ground (strict liability) accidents
d) Driving: because so common, not viewed under strictly liability
e) Police car chases: valuable vs. dangerous; may be strict liability unless court decides to use policy to protect the policy
f) Nuclear meltdown: can’t take reasonable care to make it safer
F. Defenses to Strict Liability
1. Attack prima facie case
a) Contest causation 
(1) Actual: it was an earthquake, not my blasting
2. Harm must be within scope of what makes the activity abnormally dangerous/Proximate cause analysis
3. Contributory negligence: if in a comparative fault jurisdiction, reduces liability; if in a contributory negligence jurisdiction, unsure
4. Assumption of risk
5. No recovery for special sensitivities
a) No one would have been harmed/could not have anticipated any harm to anyone
b) Madsen: blasting caused nearby mink farm minks to cannibalize (unforeseeable harm)
G. Products Liability (manufacturing only): 
1. Circumstantial Evidence [Rest. 3d] It may be inferred that the harm sustained by the P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the P:
(1) Was of a kind that ordinarily occurs as a result of product defect; and
(2) Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution (like forgetting to have fridge cleaned)
b) Need to show causation to get circumstantial evidence standard? 
c) Speller v. Sears, Roebuck and Co: Fire started in kitchen, dispute as to whether started in fridge or above stove because most evidence was destroyed. P wanted circumstantial evidence standard in 3rd Rest in order to have burden shift to D. 
2. Restatement 3d: One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect. A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design or is defective because of inadequate instructions or warnings. A product:
3. Manufacturing Defect: defects in the making of product
a) Product deviated from intended design (altered design, materials not right) in the preparation and marketing of the product, even though all possible care was exercised in the preparation or marketing of product
b) Escola v. Cola-Cola: Air pressure and thickness of glass deviated from design specs.
c) Pouncey v. Ford: Impurities in the steel metal used for the fans inside car caused it to fly out of the engine and injure P.
4. Design Defect: Design itself was defective
a) Product conforms with manufacturing instructions, but designed in a way that causes injury
b) Three main tests for design defects
(1) Consumer Expectations Test
(a) Unreasonably Dangerous [Rest. 2d]: “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”
(2) Alternative Designs Test 
(a) Reasonable Alternative Design Approach [Rest. 3d]: A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design  (risk-utility) by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe. (consumer expectations)
i) Factors Determining Reasonableness of Alternative Designs [Rest. 3d]
(1) The magnitude and probability of the foreseeable risks of harm
(2) The instructions and warnings accompanying the product
(3) The nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing
(4) The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered
(5) The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and esthetics; and the range of consumer choice
(3) Hybrid of #1 and #2
(a) CA: uses both, but mostly reasonable alternative design approach
i) Burden shifts to D to show no alternative [usually upon P]
(b) Barker’s Consumer Expectations Test: A product is defective in design if the product “fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.”
(c) Barker’s Risk-Utility Analysis: To find that the “risk of danger inherent in the challenged design outweighs the benefits of such design”, a jury should consider, among other relevant factors:
i) “gravity of the danger posed by the challenged design,
ii) the likelihood that such danger would occur,
iii) the financial cost of improved design, and
iv) the adverse consequences to the product and consumer that would result from the alternative design.
c) Volkswagen v. Young: Decedent was rear-ended, seat hurled him to rear of car and he died. Death was the cause of design defect not patent or obvious. Main issue: intended use either for transportation or to be protected to minimize injuries. 
(1) Highly foreseeable given the rates of cars and accidents, so D is liable for a defect in design which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user, and which in fact leads to or enhances the injuries in an automobile collision. 
d) Barker v. Lull Engineering: P injured while operating high-lift loader manufactured by D and forced to jump off. Loader had no outriggers, no seatbelt or roll bars, no leveling mechanism. P didn’t know how to use it, thus his expectations were unreasonable. D let off at trial under consumers reasonable expectations test. Court was concerned that Ds relieved of liability because consumers simply don’t know how safe it should be. As in T.J. Hooper, want the measure of reasonable care to go beyond custom and allow judicial scrutiny.
(1) Barker rule: “A product is defective in design either
(a) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or
(b) if, in light of the relevant factors...the benefits of the challenged design do not outweigh the risk of danger inherent in such design.”
i) Gravity of danger
ii) Likelihood that danger will occur
iii) Financial cost of improved
iv) Any adverse consequences of alternative design
(2) In most jurisdictions, P has burden to show there are adequate alternative designs, but in CA, D’s burden to prove
e) Linegar v. Armour of America: MO highway patrol officer died in shootout while wearing contour-style bulletproof vest rather than the more coverage wrap-around style
(1) Obvious defect: no protection at the cut-outs
5. Warning Defect (failure to warn or inadequate warnings)
a) Restatement 3d: “[A product] is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.
(1) Was a warning necessary?
(2) Was the warning adequate?
(3) Would an adequate warning have made a difference? (causation)
6. Affirmative Defenses to Product Liability
a) Contributory Negligence
b) Assumption of Risk
c) Misuse – alteration or not intended use
d) Preemption
7. Common law exceptions to strict liability for product liability
a) No defect if the problem is “open and obvious”
b) No defect if product caused injury when not used for an “intended use”
c) No defect if product was “altered” by consumer
VIII. Privacy Law: Similar to assault, offensive battery, IIED [dignitary harms: feelings and emotion well-being]
A. Analogous to intentional torts
B. J.D. Salinger: sued to stop publication of his letters written to friends
1. To protect his private
2. Not protected by privacy law where making letters public by sending them to his friends
C. Warren & Brandeis: The Right to Privacy article published in Harvard Law Review (1890)
1. Evolved into Roe v. Wade, Lawrence v. Texas
2. Right to life: right to enjoy life and the right to be let alone
D. Roberson v. Rochester Folding Box Co. (NY 1902): P put on packaging of flour; commercial use of her image, suffered great distress. Court said no recovery because no need to get permission.
1. Legislature passed statutes protecting privacy
E. Pavesich v. New England Life Ins. (GA 1905): P’s picture used in life insurance advertisement without permission.
1. Court said invasion of privacy: cannot use image, name, or likeness without permission.
F. Prosser’s Privacy Torts
1. Intrusion upon seclusion
a) A defendant is liable for intrusion if:
(1) Intentionally intrudes
(2) On seclusion; [area where person has right to protection; private zone] and
(3) There is an intrusion
b) Restatement: Intrusion upon Seclusion: One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person. 
c) Nader v. General Motors Co. (NY 1970): P published book saying GM cars were unsafe; GM started harassing him; P sued saying the acts intruded upon his seclusion
(1) NOT intrusion upon seclusion
(a) Telling friends something in confidence does not mean they must keep it secret: cannot protect because disclosed it to the friend
(b) Overall surveillance is okay in public place: can get close but not too close
(c) Threatening calls: more akin to IIED, but not a privacy tort because not surveiling him to get information
(d) Allow some latitude under 1st Amendment for press gatherings 
(e) Stalking was highly offensive, but not necessarily intrusion
(2) Intrusion upon seclusion
(a) Following him into the bank [public spot]; they were so close to him at the banking window that they intruded upon a private transaction
(b) Eavesdropping, tapping phone lines, setting microphones in a PRIVATE space
i) CA has recording statute: Must disclose recording if in a public place
ii) Expectation of privacy in a phone booth with door closed
(1) But in a technological world, no REAL reasonable expectation 
2. Disclosure of private facts
a) A defendant is liable for disclosure of private facts if:
(1) Publishes or gives publicity to
(2) Private information
(3) The publication of such matter would be highly offensive to a reasonable person; and
(4) The matter is not of legitimate public concern (i.e., is not newsworthy)
(a) Ends up being a defense and not part of the prima facie case
b) Restatement 2d: Publicity Given to Private Life: One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy if the matter publicized is of a kind that 
(1) Would be highly offensive to a reasonable person
(2) And is not of legitimate concern
c) Sidis v. F-R Publishing Corp (2d Cir. 1940): Intellectual genius in the public eye as a child, but when out of the public eye is interviewed by New Yorker; published private facts
(1) Case revolved around his status as a public figure; once you’re a public figure, can you shed your public status
(a) No, cannot go back into shell, will always be considered newsworthy
(b) More in the public one is, less protection one gets
i) Rape victims: can news media print/publish rape victims’ names? 
(1) Courts say yes, but 90% of news media have internal guidelines against it
(2) States have laws that prohibit police from releasing information
(a) Can illegally obtained facts be released by media?
(b) Yes, even if someone has illegally intercepted someone’s cell calls, news media can publish the illegally obtained material
(c) If rape victims are erroneously given, news media can print it even though in violation of the law
3. Defamation: limited to disparaging remarks, not false statements
a) Tort for making false or misleading statements about another person or business, when the false statements disparage the person or business [1st Amendment] 
b) If person is a public figure, can only be liability when the publisher knew or had reason to know or acted in reckless disregard as to the falsity of the information → “actual malice” standard
4. False light: 
a) A defendant is liable for false light if defendant:
(1) Places person in false light;
(2) That is highly offensive to reasonable person and
(3) Acted with knowledge or reckless disregard of falsity; [“actual malice” standard: 1st Amendment limitation on defamation]
(4) Defendant published/publicizes the misinformation
b) Time, Inc. v. Hill: P’s family’s story was made into play and movie; number of factual errors arose [father had acted heroically to save his family and that there had been a sexual attack on the daughter] neither was true, but neither could constitute defamation → no disparagement
(1) Highly offensive: highlights father’s unheroic efforts
5. Appropriation of name or likeness for (commercial or other) advantage [aka right of publicity]
a) Restatement 2d “Appropriation of Name or Likeness”: One who appropriates to his own use or benefit the name or likeness (drawing of a person; fair rendition) of another is subject to liability to the other for invasion of his privacy
(1) Doesn’t matter whether used for commercial purposes
b) Restatement 3d “Unfair Competition”: Appropriation of the Commercial Value of Person’s Identity: the Right of Publicity: One who appropriates the commercial value of a person’s identity by using without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability...
(1) Only celebrities whose identity has commercial value [some jxs that have taken a property approach]
c) Doe (Twist) v. TCI Cablevision (MO 2003): Author of magazine Spawn put hockey players in his comics; Tony Twist (hockey player) sued for use of Tony Twistelli as a character; didn’t really look like him in real life but the magazine did advertise to hockey fans
(1) Scope of the right of publicity
(a) Comic book: Many jxs exclude fiction (movies, comic books) NOT MO Supreme Court
(b) MO Supreme Court Said no exemption for fictional works: news, newspapers, magazines, novels, films could be potentially liable for publicity violations
i) Looked at Zucchini case from USSC: local news station filmed the human Zucchini and aired it; Supreme Court said 1st Amendment didn’t protect a news broadcast and so MO said didn’t protect a comic book. 
ii) CA courts had decided comic book case and said right of publicity does not cover comic books. 
(2) What are the limits of using public figures to inspire fictional characters?
(a) Three major tests for determining whether 1st Amendment limits right of publicity
i) Transformative test: (CA) If you have dramatically changed the underlying person’s identity into something new, then First Amendment protects your right to do that.
ii) Relatedness test: Is the use of the identity related to the underlying content? 
iii) Predominant use test: Was use for a commercial use or artistic use?
(1) MO thought it was a gimmick to use NHL players to market to NHL fans. 
(3) White v. Samsung (9th. Cir 1992)
(a) Persona: broad view of a person’s identity
(b) Will simply invoking a person’s identity be enough?
i) Sued under CA law [statutory and common law right of publicity]
(1) Lost under statutory right, but won initially under common law: if it evokes her identity that is sufficient

