Torts Outline Spring 2008 Rothman
Intentional Torts and Defenses

Battery
Defendant acts with intent to cause harmful or offensive contact with another person or imminent apprehension thereof, 
and such contact results.

act: voluntary

intent: purpose or substantial certainty

offensive: unwanted; offends reasonable sense of personal dignity (RST) (cannot be in outer bounds)
Transferred intent: can be aimed at a third person

contact can be directly or indirectly caused

Some jurisdictions treat this as strict liability, ie just intent to do the act, not to cause harm or offense.

Fairness


- without blame, a person does not deserve to be held liable


- an injured party deserves compensation

Deterrence


- if goal is to decrease injuries, s/l is better


- if goal is to decrease bad behavior, majority rule is better

Vosburg

Garratt v Dailey

Mohr v Williams

Offensive battery

The defendant acts with an intent to cause a harmful or offensive contact with another or imminent apprehension thereof, and an offensive contact results (Restatement (second) section 18)

Contact results: can be direct or indirect

Transferred intent possible

Alcorn: spitting case; indignity
Assault

Defendant acts with intent to cause harmful or offensive contact with another person, or imminent apprehension of such a contact

and imminent apprehension results

act: voluntary

intent: purpose or substantial certainty

offensive: unwanted

another: can include 3p (transferred intent)

imminent: + immediate in time; + close in space; + actual, not potential
apprehension: perception, being aware

I de S and Wife

Tuberville: assize-time-- wasn’t imminent 

Policy for assault is to protect people from violence and promote peaceful civil society by providing an alternative to retaliation

False imprisonment

- Involves words or acts by D intended to confine P (act and intent)

- Actual confinement

- P is aware of the confinement

exceptions

- If P is harmed

1. D’s conduct can be reckless or sometimes negligent 

2. P does not have to be aware

- If it’s reasonable for P to believe s/he’s confined, confinement does not have to be actual (eg a door seems locked but is not)

- merchants’ rule: a merchant can detain a person if the merchant has a reasonable basis for suspecting the person of shoplifting

Bird v. Jones: boat race case

Coblyn v. Kennedy’s: man with ascot case

Whittaker: yacht
Sindle v. NYC Transit: busdriver
Herd v. Weardell Steel: miners waited for elevator

IIED

- D engages in extreme and outrageous conduct
- and intentionally or recklessly* causes

- severe emotional distress

If D’s conduct is aimed at a 3p, liable to 
- immediate family members of the 3p who are present (not domestic partners, mostly)
- anyone else present who has bodily harm as a result of D’s acts
* Recklessness: (1) D is aware (2) of a substantial risk of (3) severe emotional harm and (4) disregards the risk

Exception: emotional distress must not be unreasonable. Exception to this: if D knows of P’s special sensitivity

Rationale: recovery in absence of other tort

Limits on IIED. Justifications: reduce + radically expanding liability; + risk of fraudulent claims
Also, 1st amendment limitation
Wilkinson v. Downton: woman told husband had accident and had to get him, nervous shock , vomiting

Trespass on property

1. intentional entry onto s/o else’s land; 2. without permission

Consent

If the plaintiff gave permission, what would otherwise be tortious is privileged.
Plaintiff must be capable of consent and must actually consent

Consent can be explicit, by word or conduct, or implied

Doctrine of implied consent: if the behavior is normal (per social norms of the activity) such that a reasonable person can expect it, a person consent by taking part in the activity

Exception to consent:

emergency rule: when an emergency endangers life or health, consent is implied
Limits on consent

- explicit nonconsent trumps implied consent

- children cannot consent

- cannot consent if given fraudulent info 
Can consent to a crime

D must be reasonable in reliying on a manifestation of consent

Mohr v. Williams

O’Brien v. Cunard case

Hackbart: football, illegal blow

Self-defense and defense of others
GR: use of reasonable force in defense of self or others is privileged

But unreasonable means and excessive force are not.

- Defense of others is allowed to the same extent you could defend yourself in their shoes

Subjective: D must actually and honestly feel threatened

Objective: But that perception must be reasonable

Reasonable mistake ok
Policy concerns: + encourage people to defend themselves; + encourage people not to use excessive force

Defense of property
GR: allowed with limitations

- can’t use force if feasible to ask trespasser to leave

- can’t use excessive force for the situation
- can’t use deadly force or cause more than minor injury

- must intend to deter, not harm

- can’t defend property remotely with more force than you could use if present

- notice that’s reasonably likely to be effective shows intent to deter rather than harm
can’t defend property against justified trespass (eg by necessity) (Ploof)
Bird. v. Holbrook: spring gun
Katko v. Briney: shotgun trap

M’Ilovy v. Cockran: must ask to leave before using force

Necessity

GR: Necessity allows interference with another’s property if necessary to avoid harm to yourself or your property

Private necessity: incomplete privilege, means you still have to pay for actual damages (avoid unjust enrichment)
- the trespass does not have to be actually necessary, just seem reasonably necessary at the time

- does not have to be the only option, just a reasonable one (Ploof)
- can cause only very slight injury to another person based on necessity

- if not strangers, ask about relationship


(1) is there a contractual relationship?


(2) if so, is the situation covered?


(3) If not, can a provision be read in to address the situation, based on c/d and/or t/u (expectations) or who’s the least cost avoider?

If not, use the tort rule

Insanity

Is not a defense unless it makes it impossible to form intent.

justification: deterrence, avoid disincentives for caregivers

McGuire: highboy
Negligence

Duty
General rule: no duty to act

Buch v Amory, p 497

Hurley v Eddingfield, p 499

Exceptions: all the following are exceptions to this general rule

Undertakings

In rescue context
R=If you undertake to rescue/give aid,
1. cannot give aid without reasonable care, and
2. cannot discontinue aid if you are leaving the person in a worse position


(this applies even if it is reasonable to discontinue)

No interference rule

R=People have a duty not to prevent someone else from aiding/rescuing

(Soldano rule)

- this is a minority rule; is the law in CA

Soldano note case, p 512

Other contexts

(1) duty to the person the undertaking is for
R=RST 323 (paraphrased)
A person who undertakes (gratuitously or for consideration) to render services that he should recognize are necessary to protect the other’s person or things is subject to liability for physical harm resulting from his failure to exercise reasonable care if

(a) his failure to exercise reasonable care increases the risk of such harm [increased risk], or

(b) the harm is suffered because of the other’s reliance on the undertaking [reliance]
Coggs v Bernard, p 534

Thorne v Deas, p 535 in Coggs

Erie RR v Stewart, p 536

Marsalis v LaSalle, p 539

(2) duty to third parties 

R=RST 324A
A person who undertakes (gratuitously or for consideration) to render services that he should recognize are necessary for the protection of a third person or his things is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care if

(a) his failure to exercise reasonable care increases the risk of such harm [increased risk], or

(b) he has undertaken to perform a duty owed by the other to the third person [transferred duty], or

(c) the harm is suffered because of reliance by the other or the third person on the undertaking [reliance]
- Minority rule (Moch rule): rejects liability to third parties (out of concern for unlimited liability)

Moch v Rensselaer Water Co, p 541

Creation of Risk
R=When you create a risk, you have a duty to take action to remedy the risk you created

Montgomery v National Convoy and Trucking, p 507
Cheney quail-hunting hypo

Encouraging risk-taking:

R=Taunting does not create an exception to the general rule for adults, but may apply for children

Yania v Bigan note case, p 500

Special Relationships 
Duties of Owners and Occupiers of Land
1. Traditional rule structure

Invitee: someone on land for purpose in which he and owner/occupier have a joint economic interest, eg customers

R=Normal duty rules apply; some courts apply a standard higher than reasonable care

- Restatement is different here: RST 332 includes public invitees: anyone who comes onto a space that’s open to the public
Licensee: someone not invited for a business purpose but there with permission, eg social guests

R=Duty only to ensure there is no trap or concealed danger: “open and obvious rule.” Applies only if owner/occupier knows or should know of the concealed danger

Trespasser: someone on land without invitation and whose presence is either unknown or objected to if known

R=Duty only to avoid willful misconduct or reckless disregard of safety

- Willful and wanton ‘exception’ is really just the general rule for trespassers: can’t commit intentional tort unless you have a defense (eg expelling a trespasser, necessity).

- some courts require an intentional tort, others attach liability when W&W or reckless


- courts use this ‘exception’ to impose liability where justified

Robert Addie & Sons, p 513

Excelsior Wire Rope Co note case, p 516

“Easing” of traditional rules

(1) Willful and wanton: see above under duty to trespasser
(2) Attractive Nuisance

R=if attractive nuisance exists, regulat duty standard applies

RST 339 Attractive Nuisance Doctrine

1. Attractive to children

2. Artificial condition

3. Possessor knows or has reason to know children will trespass

4. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children

5. Child did not assume the risk

6. Risk-utility calculation supports eliminating the condition

7. Possessor failed to exercise reasonable care

- Restatement is slightly different from common law: c-l omits 6th element

(3) Active operations

R=An active operation raises the standard of care for licensees to that for invitees

- includes having social guests for a skating or swimming party

2. English rule

R=Invitee/licensee distinction eliminated; standard for invitees is used for both
3. Rowland rule

R=Categories eliminated entirely; general standard of reasonable care applies to all who come on one’s land
- CA/NY/MA

Rowland v Christian, p 521

Other Special Relationship-Based Duties
1. General considerations

Special relationships include: parent-child, spouses, employer-employee, landlord-tenant, doctor-patient

R=A special relationship can create a heightened standard of care beyond reasonable care, and may create an affirmative duty to act

- this is specific to the particular relationship

- examples: doctor’s special expertise requires her to exercise greater than reasonable care; parent must affirmatively act to rescue his drowning child

- JR won’t test us much on these duties because we didn’t cover them in detail

2. Obligations to protect against acts by or toward third party

R=RST 315
There is no duty to control the conduct of a third person to stop him from causing physical harm to another unless
(a) a special relationship exists between the actor and the 3p’s conduct that imposes a duty on the actor to control the 3p’s conduct, or

(b) a special relationship exists between the actor and the other that gives the other a right to protection
actor=defendant; other=plaintiff; 3p=bad person
Control: classic examples are parent over child, spouses

- Foreseeability isn’t expressly part of the rule above but is involved (this is part of the overlap of duty and causation)
Kline v 1500 Mass Ave Apt Corp, p 549

Ann M. v Pacific Plaza Shopping Ctr note case, p 556
Tarasoff case

R=”Tarasoff says therapist needs to warn of a serious threat of physical violence as result of treating a patient, if a reasonable therapist in her position would have thought the threat was imminent and directed at a particular person. The civil code defines the nature of the warning as reasonable” 

- Requires communication of warning both to victim (or victims family) and to law enforcement
Tarasoff v Regents of Univ of CA, p 559
__________

Distinction btw proximate cause and duty: duty is for global assessments (to a class of people); prox cause is a specific inquiry: foreseeability of a particular P/duty to particular person

Breach
R=Falling below the standard of reasonable care

Balancing

A cost-benefit approach to determining the standard of reasonable care

Two approaches

1. Looser, more qualitative approach to balancing

2. L&E: plug numbers into formula

R=

When B < PL and no precautions, then negligent

When B ≥ PL, then not negligent

Notes:
- Balancing formula does not take into account marginal precautions 

- Basic categories of B: more harm to others, increased costs, cost shifting from other social goals, foregoing benefits by curtailing or eliminating an activity

Eckert V Long Island RR, p 167

Osborne v Montgomery, p 171

Cooley v Public Service Co, p 173
Carroll Towing, p 175

McDonald’s case

Common Sense

Objective standard

(reasonable person standard: fair, predictable, meets with expectations, subjective standard harder to assess, too variable, and might lead to game playing and lying)
Vaughan v Menlove, p 145

Foreseeability requirement

(Not possible to be negligent for failing to take precautions against an unforeseeable risk of harm)

Blythe v Birmingham Waterworks, p 166

Exceptions

1-4 below lower the standard of care: the deterrent effect of the generic reasonable person standard does not apply to people who cannot change their behavior to meet that standard.

1. (woman?): may apply in some contexts, involving sexual politics

2. Physical disability

R=must exercise the care that a reasonable person with a similar disability would exercise
Fletcher v City of Aberdeen, p 162

3. Mental disability

R=if similar to physical disability, such that there is no forewarning and the disability cannot be controlled, must exercise the care that a reasonable person with a similar disability would exercise

Bruenig v American Family Insurance, p 158

4. Children

R=If adult activity, normal standard of care applies
If child activity, jurisdictional split

- whether child is P or D, must exercise the care that a reasonable child of that age would exercise


- if child is D, normal standard of care applies

Roberts v Ring, p 151

Daniels v Evans, p 153

5. Special expertise
R=Standard of care is raised to account for the expertise
Custom

GR=Custom is evidence of reasonable standard of care, but not dispositive
Minority rule=custom determines the reasonable standard (Titus)
Titus v Bradford B&KR Co, p 188

Mayhew v Sullivan Mining, p 190 (not followed)

TJ Hooper, p 191

Medical Malpractice

1. Usually determined by custom

R=P must establish:

- Medical norm for doctors in that area of practice

- Departure from the norm

- Causation (dr’s deviation from customary practice caused the injury)

- Injury

Lama v Borras, p 197

Minority rule: custom not dispositive (Helling)--*not followed, overturned by statute

Helling v Carey, p 207 
Locality Rule

Generally, the norm standard is national. But in considering the degree of care, it’s ok to consider the medical resources available (for emergencies in particular; if a dr practices in an area lacking resources, shd refer to a location that has them—eg MRI)

Brune v Belinkoff note case, p 205

Rationale: 

Custom is better treated as dispositive in medical context because 


- juries have trouble evaluating highly technical decisions based on common sense/level of knowledge


- custom more likely to be high standard of care because of internal incentives to use best practices


- dr’s need guidance in how to act to avoid being sued

Two Schools of Thought Doctrine

Applies when there is more than one method of accepted treatment or procedure

As a defense, doctor must show a considerable number of medical experts advocate the alternative school of thought (quantitative analysis)

- trial court also allowed a qualitative analysis: if school of thought commands acceptance by ‘respected, reputable, and reasonable’ practitioners—this was rejected by appeals court, but JR is open to argument for including qualitative analysis if it’s relevant and we have time
(Comes from Jones v Chidester note case, p 202)
2. Lack of informed consent/disclosure
A second way to show medical malpractice, not based on custom
R=
(1) doctors have an obligation to inform patients
Must disclose


- material risks of the treatment



(all info that would affect the decision of a reasonable patient, that would likely change s/o’s mind)


- alternative treatments


- associated risks of not undergoing the treatment

- may involve balancing of frequency and severity of risks
Exceptions

1. If dr thinks disclosure would be detrimental to patient’s health (must be more than thinking patient will make bad decision)

2. Not material

3. Emergency context

4. Any risk so common a reasonable patient would know about it (eg risk of infection from surgery)

(2) Must also show causation: that failure to disclose caused the harm, a reasonable person in patient’s position would have done something different if disclosure had occurred

- based on objective standard

- though subjective proof not dispositive, it can be highly influential evidence of causation

Canterbury v Spence, p 210

Negligence Per Se

R=

Elements:
1. Statute requires D to engage in certain conduct (“duty”)—fixes the standard of care

2. D fails to conform (“breach”)

3. P is within the class of those for whom the statute was enacted

4. P suffered injuries of the character that the statutes was designed to prevent (harm must fall within the anticipated harm being protected against)

5. Failure to conform to statute was cause of injury (“causation”)
Osborne v McMasters, p 228

Gorris v Scott note case, p 230

Martin v Herzog, p 233
Brown v Shyne, p 239

- Even an invalid statute can be the basis for negligence per se (b/c people rely on statutes)

Clinkscales v Carver note case, p 227

Sword vs shield

- nonconformity with statute is a basis of finding negligence per se

- conformity with statute doesn’t prove one wasn’t negligence, but it can be used as evidence that one was meeting the reasonable person standard

Exceptions

1. Custom may provide an exception to negligence per se

If a statute omits a custom, consider whether the legislative intent was to include or exclude the custom, and follow the intent
Tedla v Ellman note case, p 234

2. other excuses from RTT 15 (paraphrased)

a. Childhood, physical disability, or physical incapacitation changes the reasonable standard of care

b. Actor reasonably tried to comply with statute

c. Mistake of fact (about facts that would put you under the statute)


NB: mistake of law is NOT an excuse (nor is disagreeing with the law)

d. Gov’t description of statute causes confusion

e. Excused from complying if there is greater risk by complying than by not doing so.

3. Self-defense (though premeditation can be an issue)
Res Ipsa Loquitur
Inference of negligence
General idea: If P can show it is more likely than not that D’s negligence caused the injury, the evidentiary burden shifts to D to prove she was not negligent or was not the cause. 
There are two approaches/two rules for res ipsa loquitur.

Prosser statement
Can infer D’s negligence caused P’s injury when

1. the event is of a kind that ordinarily does not occur in the absence of someone’s negligence,
2. the injury is caused by an agent or instrumentality within the exclusive control* of D, and

3. the injury is not due to any voluntary action or contribution on the part of P (causation)

* Exclusive control is read two ways (further split in rule)


- product needs to be in physical exclusive control of D the entire time up to injury


- D only needs to have exclusive control at time of negligent act

RST 328D

Can infer D’s negligence caused P’s injury when:
1. the event is of a kind that ordinarily does not occur in the absence of negligence,

2. other responsible causes, include the conduct of the P and third parties, are sufficiently eliminated by the evidence (causation), and
3. the indicated negligence is within the scope of the defendant’s duty to the plaintiff*

* Different from exclusive control, meant to liberalize res ipsa

- both limit res ipsa when 3p caused injury
Probability of negligence

Jurisdictional split
- Some courts multiply the probability that negligence caused the harm by the probability that the negligence was the D’s to arrive at a combined probability. This often reduces the total probability below 50% (JR thinks this is the more accurate way to calculate probability)

- Some courts allow res ipsa loquitur as long as each probability is greater than 50%

Byrne v Boadle, p 261

Larson v St Francis Hotel note case, p 264

Ybarra v Spangard, p 276

Justifications for res ipsa loquitur

- informational inequity: P isn’t in a position to know what caused the injury

Related to “conspiracy of silence” (Ybarra)

- fairness: P would be unable to recover in absence of shifted burden of proof

Causation

Always have to prove, and analyzed the same way, for intentional torts, negligence, and s/l

Actual cause

AKA cause in fact, but-for cause
Basic test

R=But-for test 

But for D’s tortious conduct [or P’s negligence for an affirmative defense] in ____, the injury would not have occurred

(The harm would not have occurred absent the conduct)

- Must be proved by preponderance of the evidence (more likely than not)

NY Central RR v Grimstad, p 394

Kirincich v Standard Dredging Co note case, p 396

Complications

1. Lack of direct evidence
R=Circumstantial evidence is sufficient

Can include expert testimony

Zuchowicz v US, p 398

2. Lost chance doctrine

R=Causation involves not what caused death but what caused lost chance of survival
Courts split about how to allow recovery.

Some allow recovery for medical monitoring costs

Herskovitz v Group Health Coop, p 412

3. Multiple causes, each sufficient
- but-for does not work if there is equal likelihood each was the cause

(a) R=Two simultaneous sufficient negligent causes are both held to have caused the injury
(b) R=When one simultaneous sufficient cause is negligent and the other is not
- Trad rule = the negligent party is NOT held liable


(esp applied if the non-negligent cause was natural; that’s a specific exception to rule in (a))

- Modern = split

+ held liable (may be majority rule)


+ not held liable

(c) R=Two sufficient causes NOT simultaneous, first cause is liable (assuming negligent)

NB: with multiple necessary causes, regular but-for test works

Kingston, p 418

4. Alternative causes

A or B: we do not know which one, but it wasn’t both

R=Assuming two alternate causes are negligent and each equally likely to be the cause, burden shifts to D’s to prove not the cause. 

Summers v Tice, p 425

Ybarra v Spangard, p 276

Market Share Liability

R=To establish market share liability, P must show
1. all the named defendants are potential tortfeasors

2. the alleged products of all the tortfeasors share the same properties and are identical

3. the P, through no fault of her own, cannot identify wh/ defendant caused the injury, and

4. P brings in as defendants those representing a substantial share of the market

GR: if a co can show it does not supply the pills in a particular case, no liability

EXC: NY courts do not allow drug co’s to avoid liability even if cd prove they weren’t responsible (b/c liability is based on market share, rationale is it shd work out in the end)
Sindell v Abbott Labs note case, p 432

Proximate cause

Limitation on scope of liability: what will legally be recognized as the cause
Really a public policy inquiry—Consider 

- who has insurance


- potential for massive liability, 

- Fairness: shd not hold liable when harm is too attenuated


- Fairness: shd not hold liable for unforeseeable effects (liability shd be in proportion to culpability)

- Deterrence: does not make sense to hold liable for unforeseeable harms, b/c not possible to take 


precautions

Q=is there sufficient connection btw the negligent act and the injury that negligent party s/b held liable?

Distinction btw proximate cause and duty: duty is for global assessments (to a class of people); prox cause is a specific inquiry: foreseeability of a particular P/duty to particular person
R=

1. Directness test


(a) Remoteness—closeness in time and space btw D’s negligent act and P’s injury

(b) Unbroken chain of causation (no intervening causes)



- whether an intervening cause breaks the chain: argue from precedent

Polemis, p 452

2. Foreseeability test


(a) Foreseeable plaintiff (Palsgraf): R=duty is owed to people to whom risk is foreseeable (Cardozo: ‘zone of danger’)


(b) Foreseeable type of harm (Wagon Mound)

Palsgraf v LIRR, p 456

Wagon Mound 1 and 2, p 471

3. R3d Risk Test

R=Harm that occurred must be within the scope of the risk created by D’s negligence

- Focus on what made the act negligent

Exam note: state R3d rule then note similar analysis w/ foreseeability, prob will lead to same result

Phone booth case, p 96 of class file

Intervening Causes

Whether an intervening cause breaks the causal chain is usu considered wrt whether it was foreseeable.

- Criminal acts usu not foreseeable, unless similar crimes have happened before (history as basis for foreseeability)
- Negligence in a hospital is foreseeable

Affirmative Defenses to Negligence

Contributory Negligence

R=affirmative defense that applies when a P’s own negligence is a contributing cause of his/her injuries.

Often P’s negligence is unreasonably exposing him/herself to a risk

COA/elements=

1. duty to act reasonably

2. breach (using the ways to prove breach from above)

3. causation: that P’s negligence contributed to the harm P complains uf

Butterfield v Forrester, p 288

Beems v Chicago, Rock Island & Peoria RR, p 289

Gyerman v US Lines Co, p 293

Eckert v LIRR, p 58 of file
Exceptions/limitations

- Causation limitations
- Exception for saving s/o’s life (Eckert)

- Emergency doctrine: do not have time to reflect on reasonable standard of care, so reasonable not to deliberate
- does not apply to intentional torts or if D’s behavior was reckless, W&W, or gross negligence

- for minors, suggestion th/ w/ negligent child P, might use child standard to find no contributory negligence 

- submitting the question of P’s negligence to jury, which tend to be sympathetic to P’s
Last Clear Chance

R=party who last has clear opportunity of avoiding an accident is responsible for it, regardless of other party’s negligence

Fuller v IL Central RR, p 308

Davies v Mann note case, p 311

Comparative Negligence

Pure: liability based completely on allocation of fault

Modified: liability based on allocation of fault if P’s negl is 50% or less responsible; recovery barred if more than 50%

Factors in apportioning fault: who cd have stopped the injury, who was more morally culpable, who posed the greater risk of harm, causation, custom

Exceptions if D is more than negligent

1. for intentional tort, comparative negligence is not a defense at all, P gets complete recovery
2. for gross negligence, W&W, recklessness on D’s part, courts split

+ some courts say comparative negligence is not a defense, so P gets complete recovery

+ others have it play into the apportionment, increasing P’s recovery

Li v Yellow Cab Co of CA, p 337

Assumption of Risk

P does not create a risk but appreciates a risk created by D and exposes herself to it anyway.

Traditional
1. Explicit AOR (by contract).

R=release to be valid must make it clear that 

- one is releasing from liability for negligence, 


- written to be understood by s/o untrained in the law
2. Implicit

R=

1. P had specific knowledge of risk (knows what the risk is)

2. P appreciated the nature of the risk (knows its consequences)

3. P voluntarily proceeded

[RST adds a willingness by P to accept responsibility for the risk; per JR, suggests that P may need to be aware of the legal change in liability, that she is giving up a legal entitlement. But it’s unclear whether this requires a slightly higher burden b/c Rst is supposed to just restate the law, not change it]
Inherently risky activities: D has complete defense for assumption of risk. P does not have to be negligent
Lamson v American Axe and Tool Co, p 318

Murphy v Steeplechase Amusement Co, p 322

Exceptions

1. exercise of a legal right (an affirmative right, such as walking on a hwy such that does not assume risk of injury fr construction.

2. when P is not free to assume the risk (eg Eckert, not free b/c morally obligated and does not have time to consider risks and assume them)

Modern

1. Express AOR: same as traditional—contractual agreement, written or oral
2. Implied: broken down

a. Primary assumption of risk: D owed no duty
Mnemonic: primary and prima facie: goes to proving element of duty. 

If no duty, complete bar to recovery.
D has no duty to protect against inherent risks of an activity, even including participants’ negligence


- there is liability for gross negligence or higher


- there is liability for undisclosed, not inherent risks

Determining inherent risks

JR: no blanket rule; fact-specific; argue from precedent when possible

- how open and obvious it is—whether s/o would appreciate the risk
- what would reasonably be expected
Knight and Kahn cases from handout
b. Secondary assumption of risk: considers P’s contributory negligence
Contributory negligence, whether s/o unreasonably took a risk, P was aware of D’s breach of duty of reasonable care
Gets folded into comparative fault analysis

(1) Unreasonably encountering a known risk: treated like contributory negligence and reduces P’s recovery

(2) Reasonably encountering a known risk: no contributory negligence by P: “it’s a reasonable risk to take”
Factors for whether unreasonable or reasonable


- P’s knowledge of the risk, eg seeing people get hurt


- appreciating the possible injury from risk


- apparent risks, measured objectively


- the voluntariness of P’s participation

Strict liability

Elements of COA:

1. Act

2. Causation

Vicarious liability (not tested)
Fire

R=If s/o starts a fire intentionally w/o meaning it to spread to other person’s property, s/l applies

Animals

Livestock and cattle

GR=s/l for damage caused by escaping cattle

EXC=for cattle escaping on hwy, no s/l (negligence standard)—arg can be made this exc applies to all public property

Domesticated pets
R=
- if animal has no prior history of aggressive behavior, negligence standard applies



(may be higher standard of care for breed known to be aggressive)


- if animal  has violent tendencies, split



+ some jurisdictions say negligence standard still applies


+ some jurisdictions say s/l applies


* Some jurisdictions have statute for this. Eg CA statute: s/l for dog bites w/ exception for police dogs and defense for provocation for police dogs (extended by case law to other dogs through AOR and contributory negligence)

Gehrts v Batteen, p 581

Wild animals

1. As pets

R=
- if animal is ferocious by nature, s/l applies


- if animal is nonferocious by nature, generally negligence applies at common law


- If animal is nonferocious by nature but yours has violent tendencies, majority rule under c-l is s/l

2. In zoos

R=Negligence standard b/c people assume risk in going to zoo


- AOR/ contributory negligence defense for negligence suits must be based on more than P coming to zoo


- This is a policy-based rule

Abnormally Dangerous Activities

R= (R2d)
1. S/l for abnormally dangerous activity

2. Limited to harm that is within the scope of what makes the activity abnormally dangerous [NB: JR has presented this as a defense]
R=Factors to determine if an activity is abnormally dangerous

(a) High probability of harm
(b) Great severity of probable harm

(c) Inability to eliminate the risk by exercising reasonable care

(d) Activity is not a matter of common usage


[NB: consider whether common is to people in general or within the trade/industry]

(e) Inappropriateness of activity to the place where it’s carried out

(f) Extent to which activity’s value to community is outweighed by its dangerous attributes

Exam note: apply R2d factors but note that R3d eliminates the last problematic factor (which leads to a negligence evaluation) and combines others to simplify). Then indicate how that would change the analysis.

Some activities:


-Abnormally dangerous



- Fumigation



- Blasting


- Not abnormally dangerous



- Reservoirs (in US)



- Driving, and police car chases in particular



- Manufacturing semi-auto guns


- More complex



- Fireworks: Courts are split


- Aviation: distinction btw in-air harm (negligence) and ground debris (s/l)



- Nuclear power plants: s/l based on federal statute

Fletcher v Rylands, p 104

Spano v Perini Corp., p 589

American Cyanamid, p 599

Madsen v East Jordan Irrigation Co. note case, p 607

Defenses to s/t for abnormally dangerous activities

1. Harm must be w/in the scope of the risk created

2. Abnormally sensitive plaintiff defense: if a nonsensitive P would not be harmed, sensitive P cannot recover under s/l

Defenses to Strict Liability in general
1. Attack prima facie case


a. dispute facts


b. causation



Whether nonintentional intervening acts break the chain of causation: split in Restatements and in courts
2. Contributory negligence

3. Assumption of risk


a. primary: works same as in negligence: no duty


b. secondary: allocation of comparative fault compares D’s no fault and P’s fault

Products liability

Overall analysis:


- there is a product w/ a defect


- determine what defects there are (manufacturing, design, warning)



analyze according to the defect

- analyze defenses if applicable

Manufacturing defects
R=Strict liability if a product has a manufacturing defect and it caused the injury (if no defenses)
Identifying a manufacturing defect:

- product does not conform to design specifications

- some defect regarding the materials used

- inference of defect (circumstantial evidence): 


Can be inferred that defect caused P’s harm if incident that harmed P:



(a) was of a kind that ordinarily occurs as a result of product defect AND



(b) was not solely the result of causes other than a product defect

MacPherson v Buick p 657

Escola v Coca-Cola of Fresno, p 665

Speller v Sears p 697
Design defects

Two tests:

1. Consumer expectations test

R=if the design violates the consumer expectations test, s/l applies
Q=what would a reasonable consumer expect a product to do? Consumers would expect a product to be reasonably safe

If product has complex design, shift to r/b analysis
2. Risk-benefit analysis with focus on reasonable alternative designs
COA: must show defect and causation
R=Calculate the probability and severity of the harm, compared with the benefit of the product compared with the benefit of alternative designs

Factors for determining the reasonableness of an alternative design
1. severity and probability of foreseeable risks of harm

2. instructions and warnings accompanying the product

3. nature and strength of consumer expectations, inc expectations created by product marketing

4. Relative advantages and disadvantages of product as designed vs alternative designs
5. 
- likely effect of alternative design on production costs


- effect of alternative design on product longevity, maintenance, repair, and esthetics


- range of consumer choice

Add’l factors:
- federal safety regulations (failure to conform is dispositive of defect; conforming is evidence of no defect)
- custom (can be evidence of what others find a reasonable design)
- remedial measures

fed courts: do not use remedial measures to prove defects



- can use to prove feasibility of alternative designs


state courts: some allow, some do not

If no available alternative design

Simpler r/b analysis: do value/benefits of product outweigh risks to society of having the product?

- consider utility of product


- consider other benefits (eg fun, aesthetics)

Unavoidably Unsafe Product
R=if no available alternative design, to keep important products on market, generally allowed to stay on market, with a warning duty

VW of America v Young, p 704


Evans and Larsen discussed in VW

Dawson v Chrysler note case, p 709

Barker v Lull Engineering, p 712

Linegar v Armour of America, p 721

Warning defects

Analysis:

1. Was a warning necessary? (ie, is it necessary to warn the consumer, the plaintiff)


- Intermediary doctrine: 

- whether open and obvious

2. If so, was the warning adequate? (would it inform a reasonable person about the danger?)


- directed to the audience


- specific


- likely dangers of product


- how likely to occur


- dangers of over-warning vs under-warning

3. Would an adequate warning have made a difference? (Causation) (would it have altered what the P did such that P would not have been injured)

MacDonald v Ortho p 731

Food allergy warnings

R=only have to warn of things that would not be obvious/evident

Defenses to products liability

1. Attack prima facie case (eg no need for warning, warning was adequate, no causation)

2. Affirmative

- contributory negligence (folded into comparative fault system)

- assumption of risk (can include open and obvious for 2ndary AOR)

- product misuse


R=not used as intended, OR altered


- Off-label uses (unless dr has release from patient holding them harmless)

- alterations

Privacy

Intrusion

R=RST 652B

Rephrased in elements per JR:

1. intentional intrusion, physical or otherwise

2. in an area that would be considered secluded (can include zone of privacy in public)

3. highly offensive to a reasonable person (in the P’s shoes)

Intrusion: One has invaded a zone of privacy. The extent of that zone can’t be defined, is open to argument.

- Privacy is always considered against a countervailing public interest/concern. Must take that other side into account in trying to determine what’s private.

Additional notes:
- A communication to a friend is NOT confidential, unlike to a spouse (or domestic partner in some jurisdictions)
- Following s/o in public isn’t always intrusion, but it is if it’s overzealous and invades the zone of privacy

- Bill collectors making repeated harassing phone calls sometimes qualifies as intrusion

- Newsgathering, or that the person being intruded on being a public figure, is NOT a defense to intrusion

- Once info obtained through intrusion is provided to an innocent news outlet, the outlet can publish the info

Nader v GM, p 1047

Galella v Onassis note case, p 1051

Disclosure of Private Facts

R=RST 652D
Rephrased as:

One who publicizes a matter concerning another person’s private life is liable if the matter publicized:

1. would be highly offensive to a reasonable person (in the P’s shoes), and 
2. is not of legitimate public concern*

* Jurisdictional split: Second element is part of prima facie case in some jurisdictions, but in others it’s a defense instead.

Additional notes:
- Publicity is less than publication; can include telling a lot of people

- The information must be private for this cause to apply

- “legitimate public concern” becomes a newsworthiness or 1st amendment defense

- Public figures are considered more newsworthy, whether became public voluntarily or not

- If the info would outrage the community, it’s not newsworthy. But today very few things are outrageous.

- If information is in the public record, you cannot sue the press for violating privacy

Sidis v F-R Publishing Corp, p 1061

Cox Broadcasting Corp v Cohn, p 1066

Melvin v Reid note case, p 1064

Briscoe v Reader’s Digest note case, p 1064

False Light

R=RST 652E

Rephrased as:
One who publicizes a matter concerning another that presents the other in a false light is liable if:

1. the false light in which the other was placed would be highly offensive to a reasonable person (in the P’s shoes), and

2. the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter [actual malice standard]

Additional notes:
- False light comes into play where facts don’t rise to level of defamation (which JR isn’t testing on)
- Public interest/newsworthiness is a consideration in false light
Time, Inc v Hill, p 1076
Torts outline
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