I. Intentional Torts

A. Battery

Intentional infliction of harmful bodily contact

Elements:
1. Act

2. Intent (to cause harmful or offensive contact or apprehension of such)

3. Contact

4. harm

5. causation

· Intent to cause harmful or offensive contact with another person, or to cause imminent apprehension of such contact.
Requires a showing: 

(1) Only that the intentional act was unlawful (Vosburg standard, very small minority of courts if any follow this standard).

(2) That he D knew with substantial certainty that harm would result (Garret v. Daily standard, vast majority standard)
· Harmful or offensive Contact occurs 
Intent:

Vosburg v. Putney( Court found the intent to commit an unlawful act sufficient for intent.  Currently, a very small minority of courts would follow this standard of near strict liability of a D.  

Garret v. Daily( Case with the 5 year old that moves the chair out from under the arthritic woman.  Court found that the boy could be liable if he knew with substantial certainty that the woman would attempt to sit and fall (e.g. knew with substantial certainty that harmful contact would occur). 

Restatement (third)(

A person intentionally causes harm if the person brings about that harm either purposefully (desire to bring about) or knowingly (Knowledge that harm is substantially certain to occur).

· NOTE: Transferred Intent Applies

Talmage v. Smith- P struck in the eye by a stick D threw at two of P’s companions.  D argued he did not see P, much less intend to harm him.  Court found D liable because he intended to hit somebody with the stick, and the stick caused harmful contact.
B. Emotional and Dignitary Harms

· Assault  

Acts intending to cause harmful or offensive contact, or imminent apprehension of such contact.  A threat that promises future harm is not an assault… must be imminent threat.

Elements:

1.  Act (by ∆)

2.  Intent (to cause harmful or offensive contact OR imminent apprehension of such contact)

3.  Imminent Apprehension occurs (both a subjective [in mind of one assaulted] and objective [apprehension must be reasonable] component)

· Old Common Law equated imminent apprehension with fear.  Majority rule today does not require fear, but only the awareness of imminent danger/contact.

I. de S. and Wife v. W. de S.- Man attacks front door of tavern with a hatchet.  Woman peeks head out and tells him to stop, but he continues.  Man held liable for assault.  Threat of harm was immediate ad actionable.

Tuberville v. Savage- Man puts hand on his sword and says, “if it were not assize time, I would not take such language from you”.  Court does not find that there was an assault because by his words, he said “because of the situation, I am not going to attack”.  He only would attack if the situation were different.

Allen v. Hannaford- Woman brandishes unloaded gun and threatens to shoot.  Court finds an actionable assault because even the gun was not loaded, her acts caused an imminent apprehension.  (“case depends more on the apprehension created in the mind of the person being assaulted than upon the secret intentions of the person committing the assault”)  

Brower v. Ackerly- P rats out D’s parents for putting up billboards illegally.  D makes threatening phone calls to P at night.  Court denied the action, noting the absence of an immediate threat.  This is a threat of future violence, not present violence.

· Offensive Battery

Intent to cause Offensive Contact

[whether the contact was offensive from the ∆’s point-of-view (subjective) and also reasonable (objective)]

(1) Offensive Contact occurs
[whether the contact was offensive from the π’s point-of-view, and also reasonable]

•  Similar concept to battery but rather than the intent to cause harm or “harmful contact”, the attempt is to cause “offensive” contact.  Examples are spitting, unwanted kissing, etc…

Alcorn v. Mitchell- ∆ held liable for spitting in the face of π. Courts upholds a high amount of damages.  Courts justifies high level of damages, saying vindictive damages are proper in a case where the battery was malicious and outrageous.  POLICY: Necessary to deter such acts for the peace and tranquility of society. 


· False Imprisonment

Elements:

1. Words or acts that create Intent to confine. 
*reckless or negligent confinement actionable if confinement is more than transitory and significant harm ensues.
2. Actual Confinement.

3. Awareness by person confined that he/she is being confined.

Bird v. Jones-  Highway is blocked by spectators at a boat show.  P tries to pass through but is blocked from passage.  However, he is not restrained, just not allowed to pass through.  The courts rule is that imprisonment requires being trapped within a boundary, however large or whatever form that boundary may be.  Here, there was no encompassing boundary, and there is no imprisonment.   (3 walls don’t make a prison).

Whittaker v. Sandford- Woman kept on a yacht and not allowed to roam freely and unaccompanied on shore.  Court rules that, even though there was no harsh treatment, and the woman was allowed to go, accompanied, on shore, this qualifies as imprisonment because she was restrained from completely leaving the yacht for good.
(Merchant Defense to False Imprisonment:

DEFENSE if one is detained for questioning…

Rule: 

1. detained in a reasonable manner

2. not more than a reasonable time

3. by an authorized person  

4. on reasonable grounds

Coblyn v. Kenedy’s, Inc.- 70 Yr. Old man is accused of shoplifting at a department store.  The security guard grabs him and asks him to come back to the store.  This is done in front of many people.  The man stole nothing.

Rule:  Any demonstration of physical power that to appearance can only be avoided by compliance constitutes imprisonment; one can be restrained by fear.  

APP:  Here, the security guard grabbed his arm (physical display of force) and ordered his compliance.  He was much bigger and stronger than the old man.  Non-compliance may have indicated an admission of guilt, and he was in a humiliating situation, etc…

(Court also holds tat he was not detained in a reasonable manner (grabbed arm, pressured by embarrassment), and thus the merchant defense failed.

Intentional Infliction of Emotional Distress (IIED)

Elements:
1. Defendant engages in extreme and outrageous conduct
2. And intentionally (or recklessly) causes
3. Severe emotional distress

* The emotional distress must be reasonable.  (subjective with objective overlay)


Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress…

4. to a member of such person’s immediate family who is present at the time 

5. or to any other person who is present at the time if they are physically injured.

Wilkinson v. Downton- Man tells a women that her husband has been severely injured as a prank.  Woman suffers from “nervous shock”.  Court finds that intent can be imputed from the circumstances (obvious result of such an act).  Court also finds that the resulting shock was not too “remote”, and that it was a natural consequence of the ∆’s act.

Bouillon v. Laclede Gaslight Co.-D meter reader tries to force his way in to a house to read the meter.  D has nasty exchanges with P’s servant.  Woman inside (P) has miscarriage.  D held liable for damages.

POLICY:  This tort was created as a way of holding one liable for intolerable conduct that didn’t quite amount to an assault.  Corrective Justice?  Why should the injured party bear the brunt of someone’s conduct that goes outside the bounds of what we expect from each other in society—however, we must expect some insults and rude behavior.  Deterrence? Do we stop others from being extreme and outrageous.  Utilitarian?  Is the benefit to society greater than the cost?  


NOTE:  Extreme and Outrageous conduct(  Must be so outrageous in character and extreme in degree, “as to go beyond all possible bounds of decency”.  Liability does not extend to mere insults, indignities, threats, annoyances, etc…

EX:  Serious threats to personal well-being that isn’t quite an assault but results in serious mental suffering-Siliznoff: Union threatens guy for taking contracts from their businesses / George v. Jordan Marsh: Harrassing bill collector causes two heart attacks

C. Defenses

Consent

Explicit 

(ex: consent form, or oral consent before surgery) 

Implied in Fact

-Implied from custom (football game, snowball fight, etc…)

-Implied from circumstances

-Implied from one’s overt acts or gestures. 

(ex: O’brien v. Cunard Steamship: woman entering country indicates she is willing to accept immunization shots by holding up her arm.  Court says she implied her consent by holding up her arm)

· The Scope of Consent:  One must ask: what exactly was consented to?  Whether the π consented to the degree or type of contact, apprehension, imprisonment, etc… 

Mohr v. Williams (1905)- ∆ (doctor) operates on the left ear of π (patient), after getting consent only to operate on the right ear.  π sues for injuries.  Court upholds the claim, because ∆ was not authorized (explicit consent) to perform the surgery on the left ear.  Also denies that π’s consent to the operation constitutes “implied” consent.
· Implied Consent by participation in sporting events:  Generally, contact in accordance with the rules of the game are not actionable.  Some courts have required that the conduct be “deliberate, willful, or with reckless disregard for the safety of others.

Professional Sports—Hackbart v. Cincinnati Bengals:  ∆ forearm shiver after play to π’s neck ends his career.  10th circuit upholds the claim because the conduct was prohibited by the rules of the game.

· Note:  Consent of Parent is required for minor’s medical treatment.

· Note:  When emergency medical treatment is required, consent is implied from the circumstances.

· Self-Defense and Defense of Others

*The perceived (subjective) threat must be reasonable (objective). 

· If a reasonable man in the same situation would have believed his life was in danger.

Courvoisier v. Raymond- Jewlery store owner is fending off “perpetrators” and accidentally shoots a cop coming towards him.  Court allows self-defense to go to jury because a reasonable man in his situation might have believed his life was in danger.

*Defense of others: one can use the same force they would be able to use if they were in the other persons situation.

Defense of Property

· When force is used against ones property (such as breaking open a gate or door) then it is lawful to use return force to repel the invader.  If no such force is inflicted upon entry, a request for the intruder to depart must be made before any force can be used.

· Dwellings v. Non-Dwellings:

One can use more force to defend their dwelling than would typically be allowed for a non-dwelling.  In many states, there is a presumption that one’s life is at risk when someone breaks into your home (so it becomes self-defense).

· Defending property remotely:

One cannot defend their property from afar in a way they wouldn’t be permitted when present.

· Notice:  When setting some kind of trap or device for protection, courts typically require that they not be hidden, so as to give any possible intruder notice of the danger.  

Bird v. Holbrook-  π injured by spring-gun while innocently trespassing to retrieve an escaped pea-cock.  Court finds the ∆ (property owner that set the spring-gun) liable for injuries because notice is required for such a device.  Evidence showed that ∆ purposefully did not put up notice, which showed intent to injure rather than an attempt to ward off intruders (notice of gun would have same deterrent effect).

Necessity
· When an action seems necessary (subjective), and is reasonable (objective), it is a defense to an accusation of an intentional tort.

· Defense to trespass on property (chattels, etc…).  (very unlikely for a necessity defense to hold when one is accused of harming a person)

Ploof v. Putnam- Man and his family are stuck in a storm while sailing.  They tie to a dock but the dock-owner’s servant unties them.  They crash on the beach.  RULE:  if the sailboat had no alternative but to tie up to the dock, then the necessity of the trespass is justified.

Vincent v. Lake rie Transportatio Co.- Cargo boat docks to unload cargo.  Major storm comes through, and boat owner deliberately re-fastens the boat to the dock several times.  Boat owner held liable for damage to the dock.  Court says that the boat owner was not required to venture back into the storm, but became liable because he preserved the vessel at the expense of the dock.  Boat owner saved his boat at the dock-owner’s expense and must compensate the dock-owner. 

Insanity

*Generally NOT a defense to a intentional Tort.

· If insanity prevents one from forming the intent, then it is a defense.  This will only happen in very limited circumstances.



Policy:  

· Incentive for caretakers to take care

· Courts do not want to be in a situation where they have to determine who is insane and who is not.

· Why should the inured party bear the cost?

McGuire v. Almy-  Crazy lady smashes her caretaker on the head with chair leg when she attempts to enter the crazy woman’s room.  Crazy woman found liable for battery because she intentionally hit the caretaker, and injury resulted.  No insanity defense allowed.

II. Unintentional Torts and Negligence

Negligence v. Strict Liability

• Negligent Torts- Fault based system, where he moral culpability of the ∆ is the focus of the analysis.

• Strict Liability Torts- Act based system, where the cause of the harm is the focus of the analysis.

Brown v. Kendal (Mass. 1850): (Touchstone case for ordinary care / Negligent Torts)

Facts- Dog of P and dog belonging to D get into a fight.  D begins beating the dogs with a stick in order to separate them.  D, while striking the dogs, swings the stick and hits P, standing behind him, in the eye.  P sues.  RULE:  π must show that the intent was unlawful (intentional tort) or that the ∆ was not using ordinary care under the circumstances.  “for if the injury was unavoidable… he will not be liable” (fault based standard). 

A. Negligence:
Elements
(1) Duty

(2) Breach

(3) Causation

(4) Injury

(1) Duty-  Reasonable care under the circumstances.  (the standard of ordinary care that would be observed by a reasonable man under similar circumstances)

Vaughan v. Menlove (England 1837) Case involving the haystack that spontaneously caught fire.  The man was warned it might catch on fire. RULE:  Court adopted the objective standard of care taken by a man of ordinary prudence under the circumstances.  APP: because an ordinarily prudent man would have moved the haystack, the man was liable.
The Reasonable Man 


• Physical Disabilities?

Fletcher v. City of Aberdeen (Wash. 1959)- π is a blind man that falls in a hole in the sidewalk  where the city (∆) was working.  The City argues contributory negligence.  The court says that the city is under a duty to maintain the streets for everyone, and the blind man must “exercise that degree of care which an ordinarily prudent person similarly afflicted would exercise”.  

• Mental illness?


Breunig v. American Family Insurance Co. (Wis. 1970)- Crazy lady crashes her car when she is following the light of god and thinks she can fly.  RULE: The court says generally insanity is not a defense to torts.  The effect of the mental illness must be such as to affect a persons ability to appreciate the duty upon them, and there must be an absence of any forewarning.  APPLICATION: Here, there was evidence that Veith knew of her mental illness, at least in part, so there was some warning that she could suffer delusions.


• Children?

Roberts v. Ring (Minn. 1919)- 70-year-old man hits a 7-year-old boy with his car.  Boy ran out in front of his car, but both were somewhat negligent.  Court holds the old man liable because he was under a duty of care that a reasonable man would exercise, and the boy was only under a duty of care that a reasonable 7-year-old would exercise.  A minor is held to a standard of care considering their age, where an old man must act as any grown man, even if very old.
Daniels v. Evans (N.H. 1966)- 19-year-old boy causes an accident while riding a motorbike.  Court says that a minor is only under a duty of ordinary that another minor would take, however when a minor engages in adult activities, the standard of care rises to that of an adult.  (minor undertakes adult activity must be held to the standard of an adult).  (NOTE: must be an exclusively adult activity).


• Special Expertise or Knowledge

(2) Breach
1. Balancing Approach 
Does the burden of protecting against the harm outweigh the probability and severity of harm?


HAND FORMULA
Probability of injury=P

The severity of injury=L

And the burden imposed on affording protection=B

( Liability depends on whether B is less than L multiplied by P.

B<LP=Liability [If equal, Defendant is NOT Liable]

United States v. Carrol Towing- A barge breaks away from a tug boat and damages another ship.  The barge had no one on board when the accident occurred.  Judge Hand says the burden of ensuring the barge be attended was much lower than the risk (probability and severity) that was being taken by not ensuring the barge was attended.

Cooley v. Public Service Co. – P injured by a loud noise caused by an electric wire falling on the telephone wires.  The only proposed alternative to hanging the wires as they were was proven to be dangerous to people on the ground.  The Court finds the Power Company NOT liable: The probability of this kind of harm is so low, and the increased risk of alternatives made the burden of affording protection too high.    
Blyth v. Birmingham Water Works-  Water pipes burst due to frost.  Frost created by a rare weather condition.  Court denies the D could be liable for such an improbable occurrence.  Under the circumstances, the court found that the water company had taken all reasonable precautions.  Probability of harm too low.
2. Common Sense Approach
* Negligence is the omission of an act that a reasonable man would do in the same circumstances, or committing an act that a reasonable man would not do. 
3. Custom
*Standard of care is set as the level of care consistent with common practice.  

· Custom may indicate what the level of reasonable care is but it is not dispositive.  In the end, the court sets the standard of reasonable care.

Titus v. Bradford- Man is killed while working on a railcar.  The railcar was not made for the type of tracks, but using this type of railcar was common practice.  Court says Custom IS A COMPLETE DEFENSE in this case, and says the industry standard is THE test for reasonableness in the industrial context.

Mayhew v. Sullivan Mining Co.- P contractor is injured while working for a mine.  The claim argues that the mine left a hole in a platform without any warning or lighting, and that it was a breach of the duty of ordinary care.  The mine argues that it was custom to leave such holes in the platform.  Court says CUSTOM IS IRRELEVANT, and even if every platform in the world had the same hole it would not excuse the negligence of leaving such a hole unprotected.

T.J. Hooper- The issue is whether the barge owners were negligent in not ensuring that the ship was equipped with a radio, and could be liable for a barge’s cargo being lost at sea.  The court says that evidence of industry custom is evidence, but that industries do not set their own standard of reasonable are.  The whole industry may be lacking in reasonable care.

Medical Malpractice

CUSTOM IS THE STANDARD IN MEDICAL MALPRACTICE CONTEXT.

*Generally, the current standard for negligence in medical malpractice always considers the “custom” or the national standard of care that a similar doctor under the same circumstances would take.  

To establish a Prima Facie case of medical malpractice the plaintiff demonstrate(
1. Duty- A doctor must use that degree of skill and learning which is normally possessed and used by doctors in the same field, under the same circumstances.   

2. Breach- Conduct that falls below the standard of care required.

Lama v. Boras-Evidence showed that the standard procedure for treating P’s injury was “conservative care” before surgery was to be attempted.  Doctor held liable for injuries because he failed to proscribe the conservative treatment.

Informed Consent

A physician has a duty to divulge to the patient all of the information necessary to make an informed decision whether or not to undergo treatment.  

•  Physician must disclose:

-Materials risks

-Alternative treatments

-Risk involved in not getting treatment

EXCEPTIONS:


-If disclosure would be detrimental to patients health


-If it is an emergency (i.e. unconscious patient)


-If the information is so widely known that the patient is presumed to know

CAUSATION: P must show…

1.  That the treatment caused the harm

2.  That the patient might reasonably have chosen not to accept treatment had he been made aware of the risks

Canterbury v. Spence-  (describes the rule and remands case).

4. Negligence Per Se
*The failure to exercise due care is presumed if one violates a statute.

Prima Facie Requirements:
1. Statute requires D to engage in certain conduct. (Duty)

2. D violates statute (breach)

3. The Plaintiff is within the class of individuals the statute was designed to protect

4. The harm was the type of harm that the statute was designed to protect against

5. Injury was caused by the violation of the statute (causation)

Osborne v. McMasters (Minn. 1889)-  D’s drug store clerk sold P poison without labeling it poison, which labeling was required by statute.  P accidently drinks the poison as a result of its not being labeled.  Because people being harmed by poison is a harm the statute was designed to protect against, and people buying poison are in the class of persons the statute was designed to protect, and the failure to label the poison caused the harm, D is Negligence Per Se.

Martin v. Herzog (N.Y. 1920)- P~intestate is killed in buggy collision.  P’s buggy was missing a headlight, in violation of a statute.  Court says the violation of the statute is negligence in itself.  To violate a statute is negligent.  However, the question of whether the violation of the statute caused the collision is the question of causation in a negligence per se situation.  The question is whether the collision was caused by the lack of a headlight.
*EXCUSES:

(a)  the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation (Subjectively Reasonable).

(b) the actor exercises reasonable care in attempting to comply with the statute             (for example: Custom may establish reasonable care that violates a statute).
(c)  the actor neither knows nor should know of the factual circumstances that render the statute applicable (Mistake of Fact).

(d) the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public (Mistake of Law).

(e)  the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance (Necessity).
Tedla v. Ellman (N.Y. 1939): Girl and retarded brother are injured when hit by a car.  D claims contributory Negligence Per Se because the Ps were walking on the right side of the road, in violation of a statute.  Court says that it is customary to walk on right side, in violation of statute, because it is much safer in some circumstances, and therefore Ps are not negligent per se (compliance with statute would have involved a greater risk, and they had exercised reasonable care in compliance with the statute).


Who is the statute designed to protect? (Scope)


Stimpson v. Wellington Service Corp.
D found liable for driving overweight truck on roads without proper permit.  While the permit rules were designed to protect roads, the damage was to the people living along the road; the trucks weight broke pipes that flooded P’s house.  Court finds that the statutes purpose was broader then just to protect roads, also meant to protect people along road.

Teal v. E.I. Dupont de Nemours & Co.
OSHA requires employers to furnish employees with a safe working environment.  An employee of an independent contractor was injured while working at the D’s facility.  The P was injured by a defective ladder that violated a specific OSHA regulation.  The court found the D Neg-Per-Se.

What harm is the statute designed to protect against?

Gorris v. Scott - P ships a bunch of sheep overseas.  The sheep are washed overboard because they are not in a cage.  There is a statute requiring cages, but the statute was designed to protect against the spread of disease (Under the Diseased Animals Act).  D not liable.


Was the Violation of the statute the Cause of the injury?
Brown v. Shyne (N.Y. 1926)- Plaintiff employed D to give her chiropractic treatment.  The D had no license to practice medicine.  Under the law, he was guilty of a misdemeanor for practicing without a license.  The P was paralyzed as a result of injuries sustained during treatment from D.  Court says violation of the statute does not end the inquiry.  If violation of the statute was the proximate cause of the P’s injury, then the P may recover upon proof of violation alone.  But if the violation had no direct bearing on the injury, then the violation becomes irrelevant.  “The injury must follow from the neglect”.
5. Res Ipsa Loquitur (inference of Negligence)
(1) The event is of a kind that ordinarily does not occur in the absence of someone’s negligence. (More Likely Than Not)

(2) It is more likely than not the ∆ who was negligent

(3) It was caused by an agent or instrumentality in the exclusive control of the ∆

(4) It must not have been due to any voluntary action or contribution on the part of the π.

Byrne v. Boadle (1863)- Plaintiff is passing D’s premises on a highway when he is struck and badly hurt by a barrel of flour being lowered from a window above.  D is a flour dealer and the barrel was being lowered from D’s premises.  Defense counsel argues that there is no evidence of Negligence on part of D.  Court says the fact of the barrel falling from D’s premises is prima facie evidence of negligence, and the P is not required to show proof.  Barrel in D’s exclusive control (or an agent’s control).


Scott v. London & Katherine Docks Co. (England 1865)

“There must be reasonable evidence of negligence; but where the thing is shown to be under the management of the defendant or his servants, and the accident is such as in the ordinary course of things does not happen if those who have the management use proper care, it affords reasonable evidence, in the absence of explanation by defendants, that the accident arose from want of care”

Larson V. St. Francis Hotel (Cal.App. 1948):  FACTS:  P hit by a chair that was thrown out of a hotel window during a 1945 V-Day celebration.  Celebration was unexpected and not hosted by D hotel. 

(Court says there is no inference of negligence available here.  The hotel was not in control of every piece of furnioture; guest are in at least partial control of that furniture.  Here we have an accident that might ordinarily happen despite the fact that the D used reasonable care.  No way to watch every window in the hotel.

Connolly v. Nicollet Hotel (Minn. 1959)
D’s hotel is “taken over” by junior chamber of commerce.  The hotel management had ample notice of the celebration.  P is injured when struck by a falling object.  Court implies negligence here because the hotel was aware of the party and the party was with their permission.  D is presumed negligent because they had a duty to take reasonable care of the party they were essentially hosting.  Thus, they were deemed to be “in exclusive control” or at least responsible for the people at the party.

NOTE:  The “more likely than not” calculation can be tricky.  For example, if it is 66% chance the event was caused by negligence, and a 66% chance it was the defendant who was negligent, the total likelihood that it was the defendant who was negligent is less than 50%.  Courts split on whether each prong must be over 50% or whether the total must be over 50%.


Ybarra v. Spangard (Cal. 1944)
P went to the doctor and was diagnosed with appendicitis.  The doctor schedules a surgery.  During the surgery something mysterious happens to P’s arm/shoulder.  P sues all of the doctors and nurses involved in the surgery.

( Gist of this case is about the “exclusive control” requirement.  D argues: (1) that the P can not show which of the several instrumentalities caused the injury (nurses or doctors), and (2) and the P has not shown exclusive control over any particular instrumentality.

Court says that every defendant in whose custody the P was in while unconscious was bound to exercise ordinary care.  It would be “manifestly unreasonable” to require the P to identify the negligent party because he was unconscious.  At one time or another, every D was under exclusive control of one of the possible instrumentalities that cause the P injury.  This requires at least “initial explanation” from every defendant.
III. Causation 

A. Actual Cause (“But For”, or “Cause-in-Fact”)




*Jury must determine the following by a preponderance of the evidence:

“But for defendant’s tortious conduct [or plaintiff’s negligence—for comparative negligence purposes] the injury would not have occurred.”
New York Central R.R. v. Grimstad (2d Circ. 1920):  P’s husband falls overboard and into the sea.  P sues, claiming there was a lack of safety equipment (safety vests, buoys, etc…).  The question is: but for the lack of safety equipment, the decedent would not have drown?  The court says there was not sufficient evidence to show that the man would not have drown if there was more safety equipment.  The man might have drown anyway.

Complications:

(1) Lack of Direct Evidence

* If the circumstances are such that direct evidence is unavailable to the P, court may lessen the burden on P, especially wen D created the situation that leads to the lack of evidence (i.e. no lifeguard on duty case, court said the D had to show that the absence of a lifeguard was not the but for cause of the drowning).

Zuchowicz v. United States (2d Circ. 1998): P gets a prescription for the drug Danocrine.  D admits that the doctor and/or pharmacist negligently prescribed the wrong dosage (twice the recommended amount).  Soon after taking the drug, P developed a series of health problems, eventually, serious pulmonary disease, then died.  A doctor testified for the P that the overdose of the drug was more likely than not the cause of the injury that lead to the P’s death.  D argues that there was no direct evidence that the negligence (the overdose) was the but for cause of the hypertension.  Court says that:

(a) if a negligent act is deemed wrongful because that act increased the chances that a particular type of accident would occur, and

(b) an accident of that very same sort does happen,

(  Then this is enough to support a finding by the trier of fact that the negligent behavior caused the harm.  The burden of proof then shifts to the Defendant, requiring a rebuttal of this evidence.

(2) Lost Chance Doctrine

* A defendant can be held liable for the “lost chance” of survival caused by the D, even if it can’t be proven that the D’s negligence was the but for cause.

Herskovits v. Group Health Cooperative (Wash. 1983): negligently failed to diagnose P’s cancer on his first visit to the hospital.  The negligence reduced P’s chance of survival by 14% (39% to 25% because of delayed diagnosis).  P dies, estate sues.  ISSUE:  Whether a patient with less than 50% chance of survival has a cause of action against the doctor/hospital if they are negligent in diagnoses which reduces the chance of survival.

( Court finds that a D can be held liable for a reduction in chance of survival.  Court holds that medical testimony that shows a reduction in the chance of survival is sufficient evidence to be submitted to the jury for a determination as to causation.
POLICY:  Courts want to encourage doctors and hospitals to give the same care to someone with 50% or less chance of survival as they would to anyone else.

(3) Multiple Sufficient Causes – Joint Tortfeasors 

* If multiple acts exist, each of which alone would have been a factual cause of the physical harm at the same time, each act is regarded as a factual cause of the harm.
Kingston v. Chicago & N.W. Ry. (Wis. 1927):  D’s (railroad) locomotive sets a fire (Northeast Fire) that burns down P’s property.  Before reaching P’s property, the Northeast fire met with another fire, of unknown origin, 940 ft. before burning P’s property.  While the origin of the second fire is unknown, it is almost certainly of “human” origin.  JOINT TORTFEASOR RULE: 

· Any one of two or more wrongdoers whose concurring acts of negligence result in one injury, are each individually liable for the entire damage resulting from their concurrent acts of negligence. (Joint Tortfeasor Rule)

· However, a wrongdoer who sets a fire, which unites with a fire originating from natural causes, not attributable to human agency, is exempted from liability.
Here the second fire, though not attributable to D’s negligence, was likely set by some human, so the joint tort feasor rule goes into effect, and the D is wholly liable for the harm caused.

(4) Shifting the burden of proof when the plaintiff can not be reasonably expected which one of two or more tortious actors caused the harm.
Restatement 3rd §28

(a) Subject to Subsection (b), the plaintiff has the burden to prove that the defendant's tortious conduct was a factual cause of the plaintiff's physical harm. 

(b) When the plaintiff sues all of multiple actors and proves that each engaged in tortious conduct that exposed the plaintiff to a risk of physical harm and that the tortious conduct of one or more of them caused the plaintiff's harm but the plaintiff cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual causation is shifted to the defendants.
Summers v. Tice (Cal. 1948):  Three guys go quail hunting (P and 2 D’s).  The two D’s shoot at a quail and the P is struck by birdshot in the eye and upper lip.  There was no way of telling from whose gun the pellets actually came from.  Where people are hunting and two of them negligently fire in the same direction of a third person causing injury, both of those firing are liable for the injury to the third person, although the negligence of only one of them could have caused the injury.  “To hold otherwise would be to exonerate both from liability…”  Court holds that the defendants in this case are joint tortfeasors, or may be treated as such.

NOTE:  Court discusses the fact that the defendants are to be left to determine the apportionment of liability, and that if a correct determination cannot be made, a trier of fact may take a guess.  Court realizes the difficulty in determining the percentage share of liability in a situation like this.


Market Share Liability






*To establish market share liability, a plaintiff must show:

1. all the named defendants are potential tortfeasors

2. the alleged products of all the tortfeasors share the same properties and are identical

3. the plaintiff, through no fault of her own, cannot identify which defendant caused the injury and 

4. plaintiff brings in as defendants those representing a substantial share of the market
Sindell v. Abbott Labratories (Cal. 1980)
( Case involving DES and apportioning liability according to market share of a product when the plaintiff (through no fault of their own) was unable to identify one particular supplier/manufacturer of a defective pharmaceutical.  

“Each defendant will be held liable for the proportion of the judgement represented by its share of that market unless it demonstrates that it could not have made the product which caused plaintiff’s injuries”.
B. Proximate Cause 

(1) Direct Test (polemis)

(  The actor is liable for all consequences that are a direct result of his negligent act if there are no independent intervening causes.  

Was the harm the direct result of the act by the D? Were there any intervening causes not attributable to the D?

(2) Foreseeability Test (Palsgraff & Wagon Mound)
i. Forseeable plaintiff?






*Palsgraf- To whom is the duty that is breached owed?

ii. Forseeable type of harm?






*Wagon Mound- “probable consequences” test.






*Eggshell Plaintiff Rule:  severity of herm need not be foreseeable, just Type.

(3) Risk Test (Draft Restatements 3rd)  NOT YET ADOPTED

(  § 29. Limitations On Liability For Tortious Conduct

An actor is not liable for harm different from the harms whose risks made the actor's conduct tortious.

-  The negligent act creates a “category” of risks, defendant only held liable for injury within this category.

NOTE:  

*Under R2d, an intervening criminal act breaks the chain of causation unless the criminal act was foreseeable to the D.

*Under forseeability test, intervening causes can still break causation.  Depends on if the intervening causes were foreseeable.
In re Polemis (Eng. 1921): Owner of a cargo ship is suing the “charterparty” (company that chartered the ship).  Charter party was bringing petro to Casablanca and while unloading cargo, some arabs that were employed by charterparty dropped a plank that landed on petro and started a fire that destroyed the ship.  Issue is whether the forseeability of the harm is to be taken into account when determining causation, or whether it just goes to determining if the act was negligent.  This court says it doesn’t matter if the harm was foreseeable, as long as it is the direct consequence of the negligent act. 
Palsgraf v. Long Island R.R.:  A guy carrying concealed fireworks is running to catch a train.  The train attendants, employees of D, are holding the door open for the guy, and try and help him onto the moving train.  The guy drops the fireworks and they go off, causing some scales across the platform to fall and injure P.  Court says that the D was negligent in leaving the doors open and allowing the man to jump in, however they were negligent regarding that man and his package, and the P was not put at any foreseeable risk.  Thus, the “foreseeable plaintiff” rule was established. 

Overseas Tankship Ltd. V. Morts Dock & Engineering Co., Ltd (Wagon Mound No. 1) 1961:  D had carelessly discharged oil from their ship into a harbor.  The oil spread to P’s Wharf.  P contacted D to inquire about the danger from the oil.  After reassurances that it would not be unsafe, P allowed his welders to continue work at the wharf.  There was a subsequent fire that burned the wharf; started by welding sparks/material that ignited the oil.  ISSUE:  Wheher D may be held liable for the damage caused by the negligent disbursement of the oil even though its ignition was not reasonably foreseeable.  RULE:  Court denies the “direct cause” rule put forth in Polemis.  The judge explains that one should not be held liable for unforeseeable consequences of his negligent action.  Court adopts the standard that one must be held responsible for the Probable Consequences of his acts.  “After the event, even a fool is wise.  But it is not the hindsight of a fool; it is the foresight of the reasonable man which alone can determine responsibility”.  Thus, the “foreseeable harm” test was adopted.

IV. Plaintiff’s Conduct and Affirmative Defenses

A. Contributory Negligence

Under the old school rules, there were two different approaches dealing with contributory negligence:

(1) Proof that the Plaintiff was negligent would bar any recovery.

(2) Proof that the Plaintiff was negligent was irrelevant if Defendant’s negligence had been proven

Butterfield v. Forrester (England 1809): Plaintiff is injured while riding his horse on a public highway.  P was riding “violently” at dusk and did not see a “pole” that the defendant had put out in the road.  A witness said that had the P not been riding “very hard” then he would have seen the pole.  Court takes Old-school option (1) and bars any recovery for P because it was shown he was also negligent.

“Two things must concur to support this action, an obstruction in the road by the fault of the Defendant, and no want of ordinary care on the part of the Plaintiff.”


(  Defendant has the Burden of Proof regarding π’s negligence, and must prove each element.

Gyerman v. United States Lines Co. (Cal. 1972):  A union Longshoreman is injured by a bag of falling fish meal.  The sacks of fishmeal are difficult cargo, and must be stacked properly or they fall easily.  P is not directly employed by U.S. Lines (D), who is the owner of the fishmeal.  P notifies a manager of USL (D) that the fishmeal is not properly stacked and is dangerous.  He does not notify his direct supervisor.  His union rules allow for specific action if he thinks his work is unsafe, but he does not take proper actions.  He is injured by falling fishmeal.  RULE:  Contributory negligence is conduct on the part of the plaintiff that falls below the standard of care he should want for his own protection, and which is a legally contributing cause co-operating with the negligence of the defendant in bringing about the plaintiff’s harm.  The burden of proving all aspects of the affirmative defense of contributory negligence, including causation, rests with the defendant.

APPLICATION: court denies that the D met the burden of proving that P’s negligence caused the injury.  The Union man that testified said that had P complained, they would have sent people to check things out, but there was no evidence that any measures would have been taken to alleviate the danger or change the situation in any way.  Court essentially holds that D failed to prove that, but for P’s failure to report to Union guys, the accident would not have happened.

Exceptions to Contributory Negligence:
· Saving a life [for example, the case where the guy ran in fron of the train to save a boy, he was not held contributorily negligent]

· Emegency [π’s act was a split second decision in an emergency]
· Inentional Torts [Contributory Negligence does not apply]
· When ∆’s conduct is “wanton or willful” 

B. Last Clear Chance

*  Under the Last Clear Chance Doctrine, the party that has the last clear opportunity to avoid the accident is wholly liable, without regard to the possible negligence of the other party.  [Most scholars consider this doctrine as antiquated, and merely a stepping stone on the path to a contributory negligence regime]

Fuller v. Illinois Central R.R. (Miss. 1911):  Old man (deceased) is riding a one horse wagon across a railroad track.  Decedent did not look both ways or pay attention.  A train is comes and smashes him.  The train was going over the train speed limit, and the wagon was in plain view of the train for 600ft.  The “light-train” could have stopped in 200ft.  The only signal the train gave was a whistle blow 20 seconds before the collision.  RULE:  The contributory negligence of the party injured will not defeat an action if it is shown that the defendant might, by the exercise of reasonable care, have avoided the consequence of the injured parties negligence.  [Last Clear Chance Doctrine].  APPLICATION:  The train driver had ample opportunity to either signal or brake, and could have avoided the accident despite P’s negligence.  Even if the driver didn’t stop, he could have signaled and did not.
C. Comparative Negligence

*  Assesses liability in proportion to fault.

1) Pure Comparative negligence- apportions liability in direct proportion to fault in all cases.  Apportioning fault is a question of fact, determined by a jury.

EX:
P is 40% at fault

P suffers 20k (40% at fault)


D is 60% at fault

D suffers 30k (60% at fault)


Total damage = 10,000$
P gets 60% of 20k = 12k


D liable for 6,000$

D gets 40% of 30k = 12k

2) Modified Comparative Negligence- apportion liability in proportion to fault up to the point where the Plaintiff’s fault is equal to or greater than fault of Defendant.  At that point, Plaintiff’s claim is barred.

P is 50% at fault

D is 50% at fault

P recovers nothing

Li v. Yellow Cab (Cal. 1975):  Adopts pure comparative standard in CA.  Notes several reasons for the rule, as well as many of the difficulties of it.  Takes pure over modified because it is unfair to make a P who is 52% at fault get nothing and 48% get 48% damages.


D. Assumption of Risk

1. Explicit Assumption of Risk:  person explicitly assumes risk.  Can be by contract or through a clear and explicit verbal announcement.

2. Implied Assumption of Risk:  person assumes the risk by taking action or inaction.  

iii. Plaintiff has specific knowledge of risk

iv. Plaintiff appreciated the nature of the risk

v. Plaintiff voluntarily proceeds

*  Traditional Exceptions:  Exercise of a legal right.
Lamson v. American Axe & Tool Co. (Mass. 1900):  P works for D at an axe manufacturing shop.  P paints the axes on a workbench under the drying rack for the axes.  One of the axes falls and injures him.  About a year before the accident, a new drying rack was put in, and P complained about its not being safe, and was told he could leave if he wished, but the rack would not be fixed.

(  Court finds that π knew of the danger, and was notified that he could leave if he didn’t like it.  He stayed at the job at his own risk (voluntarily proceeds).  Court finds for D.

Murphy v. Steeplechase Amusement Co. (N.Y. 1929):  P is injured when he goes on an amusement park ride operated by D.  The ride is called the “Flopper”.  P argues the ride was dangerous and not properly equipped with safety measures. 

(  Court finds that the P was well aware of the dangers involved in the ride.  He had watched others going on the ride and decided to risk possible injury by voluntarily going on the ride. Court finds for the D; essentially holds that the ride was not unusually dangerous and that any dangers involved were inherent in the activity, and apparent to the P when he chose to go on the ride.

Russo v. The Range, Inc. (Ill. App. 1979):  Plaintiff is injured while going down a water slide.  Evidence showed that he was flung in the air, which was an abnormal occurrence for that ride.  Court finds the D liable because the abnormal occurrence created a danger and a risk to him that was unknown when he decided to go on the ride.  Risk was not inherent, and not apparent to the plaintiff when he chose to go on the slide.



Assumption of Risk at Sporting Events:
(  Generally, patrons are deemed to be on notice of any risks inherent in attending a sporting event (flying bats or balls at a baseball game, etc…).  

Moulas v. PBC Productions, Inc. (Wis. App. 1997):  P injured at a hockey game by a puck.  Patrons were warned on their ticket to “watch the puck at all time” and P had been to several hockey games before.  Court found that she either knew or should have known the risk involved in attending hockey games, and she assumed that risk voluntarily.  Found for D.

NOTE:  If a risk is inherent in the activity itself, then a person who chooses to engage in it is considered to be on notice of the danger.

· Primary Assumption of Risk- Those instances where there is “no duty” on the part of the defendant, or the defendant hasn’t breached his duty to protect the plaintiff from a particular risk.  Either the risk D created was reasonable, or he took reasonable steps to caution the D.  The P has assumed a risk and the D would not be liable for anyway.

· Secondary Assumption of Risk- Those instances where the defendant owes a duty of care to the plaintiff, and has breached that duty, but Defendant argues as an affirmative defense that the plaintiff knowingly encountered the risk caused by the defendant’s breach of duty.  The question here becomes “was it reasonable for the P to assume the risk in the face of such a danger?”  If unreasonable, P’s claim is either barred (in an all-or-nothing contributory negligence JDX) or considered in the calculation of comparative negligence (in a comparative negligence JDX)

Desai v. Silver Dollar City, Inc. (Ga. App. 1997):  Woman (P) injured while getting out of a “wobbly” raft at the end of a water park ride.  The patrons were warned to stay in their raft until told by the attendant, and there were signs up that said to stay in the raft until told to get out.  Court found that she was warned of the danger of exiting the raft early, and assumed the risk of danger by getting out anyway.  D owed a duty, but gave proper warning of the risk, and P unreasonably encountered this known risk.

Knight v. Jewell (Cal. 1992):  Court establishes that parties engaged in a touch football game have a different duty towards each other; reckless standard for persons engaged in a contact sport.  The D did not act recklessly, so this is Primary Assumption of risk (P’s claim fails).


INSERT CHART:  Notes from 2/21 has Chart, + slide #18
V. Affirmative Duties

A. Duty to Rescue

Buch v. Amory Manufacturing Co. (N.H. 1897):  Young boy gets hand caught in mill machinery.  The boy was trespassing, and had been told to leave, but he did not speak English.  Court said the mill owed no duty to the trespassing boy, and weren’t liable.  “With purely moral obligations the law does not deal”.

Hurley v. Eddingfield (Ind. 1901):  Doctor refuses to assist a dying man.  The messenger sent by the dying man carries payment and a message of urgency.  Doctor is aware that no other doctor will be reached in time.  Doctor does not come to the dying man’s aid.  Court holds that the doctor is NOT under a duty to enter into an “employment contract” with anyone on any terms that he chooses not to accept.

NOTE:  Recall Genovese case, NYC sucky neighbors case, no one calls for help while woman screams and gets stabbed to death.  No one had a duty to rescue the woman.  Class discussion involved the reasons for such a rule.

General Rule:  No Duty to Rescue


Exceptions
(1) Undertaking Rescue

i. When you undertake the act of rescue, you then assume a duty to take reasonable care in that rescue.

ii. When you undertake the act of rescue, then stop (abandon the rescue), you can be held liable if the person is left in a worse position.

(  Restatement 2nd:



One who, being under no duty to do so, takes charge of another who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm caused to him by

(a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge OR

(b) the actor’s discontinuing his aid or protection, if by doing so he leaves the other in a worse position than when the actor took charge of him.

(2) Created Risks

*  When you create a risk, then you create a duty to take reasonable care to protect from the harm that risk poses.

Montgomery v. National Convoy & Trucking Co. (S.C. 1937):  D’s truck stalled on an icy highway with “no fault” for the stall or blocking of the road.  P is driving towards D’s stalled truck coming over a hill and heading down towards D.  P’s car slides down the hill and crashes into D’s truck.  D is held liable because he created a duty to warn drivers of the danger created by D’s truck in the road.  The duty was breached because reasonable care required warning cars before coming over the crest of the hill.

(3) No Interference Rule

* One can be held liable if they interfere with a rescue.

Soldano v. O’Daniels (CA 1983):  Man is in danger of being shot in a bar.  A friend goes across the street to another bar to call for help.  The other bar wont let the man use their phone.  Bar is liable for interfering with a rescue.

(4) Encourage Risk-Taking

*  One can be held liable if they encourage a child or someone of weak mental fortitude to take a risk and get injured.

(  Courts are somewhat split on this, and the rule doesn’t apply to grown-ups with mental faculties.

Yania v. Bigan (PA 1959):  D taunts P decedent into jumping into a ditch filled with water at a strip-mine.  Court says:  A grown-ass man can not make a legal claim against one who coaxes him into doing something that results in his injuries.  Maybe if he were a child or retarded, but not a grown-ass man.  P decedent was a strip mine operator and was well aware of the dangers about the mine.  Bigan (D) was under no legal duty to save the drowning man.

B.  Duties of Owners and Occupiers of Land

I.  Traditional Rule – Trichotomy

(1) Invitee-- On land for some purpose in which he and owner/occupier have a joint economic interest
Duty(  Reasonable care standard… Normal Duty rules apply

(2) Licensee-- someone not invited for a business purpose to serve owner/occupier, but there with permission (includes social guests)
Duty(  Duty to ensure there is no trap or concealed danger

(3) Trespasser-- person there without invitation and whose presence is either unknown or objected to if known
Duty(  Duty only to avoid willful misconduct or reckless disregard for safety

Robert Addie & Sons, Ltd. v. Dunbreck (England 1929):  D operates a haulage system that included a large wheel and wire pulley system.  The wheel and pulley system are located in a field where people, including children play from time to time.  The D asks kids to leave whenever they are seen in the field, and there is a gate with a no trespassing sign.  Little boy is killed by the wheel while playing in the field and his dad sues (P).  D not liable, little boy was a trespasser.


Exceptions
· Reckless disregard- Exclesior Wire Rope Co.- extremely dangerous contraption related to mining is right next to a playground and there is no warning or proper fencing.

· Attractive Nuisance Doctrine- Allows children trespassers to recover when they are lured onto defendant’s property by some tempting condition created or maintained by the defendant.





Restatement Section 339:

1. Attractive to children

2. Artificial condition

3. Possessor knows or has reason to know children will trespass

4. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children

5. Child did not assume risk

6. Risk-utility calculation supports eliminating condition

7. Possessor failed to exercise reasonable care

II. Modern Trend- Abandon the categorization of persons on another’s land… Reasonable care under the circumstances owed to anyone who comes on your land.

Rowland v. Christian (Cal. 1968):  D invites P to her apartment.  P uses the bathroom and cuts his hand on the broken toilet handle.  Court rejects the categorizing method employed in common law to determine liability of landowners/possessors.  RULE:  The proper test to be applied is whether in the management of his property he has acted as a reasonable man in view of the probability of injury to others.  Trespasser, licensee and invitee distinctions can be made as indication of reasonable duty owed, but they are NOT determinative.  D held liable for injuries to P.
C. Gratuitous Undertakings

(  One who chooses to act, even if gratuitously (no consideration) may thereby become subject to the duty of acting carefully, if he acts at all.

RESTATEMENTS 2nd:


One who undertakes, gratuitously or for consideration to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if

(a) His failure to exercise such care increases the risk of such harm, or [increased risk]
(b) The harm is suffered because of the other’s reliance upon the undertaking [reliance]
Coggs v. Bernard (England 1703):  ∆ moves several casks of bandy for the π as a favor.  Through the ∆’s negligence, the several casks break and spill the brandy.  π sues for negligence.  ∆ argues that there was no consideration.  The court finds ∆ him liable, reasoning that he was put in the trust of π, and failed that trust with negligence.  ∆ had no duty to act, but once he acted, he was required to use reasonable care. [increased risk]
Erie R.R. v. Stewart (6th circ. 1930):  P is injured when the car he is in is hit by a train.  The car went through a railroad crossing that usually has a guard stationed there to warn people of approaching trains.  The guard failed to warn the driver of P’s car of the oncoming train.  RULE:  Where the practice of giving warning is known to the traveler upon the highway that the railroad gives warning of trains, and the traveler has been “educated in reliance” upon the warnings, the railway has created a duty for itself, which they must meet with reasonable care.  APPLICATION:  Here, the railway had warned travelers for a long time, and everyone expected warnings when passing.  The traveler relied on these warning and the railway failed to maintain the standard of keeping a watchman employed at the station and provide warnings.  CONCLUSION:  D is liable for breaching a positive duty to warn, created by its own practice of giving warning. [reliance]
Marsalis v. LaSalle (La. App. 1957): Mrs. Marsalis (P) gets scratched by LaSalle’s (D) Siamese cat.  After cat scratches P, D promises to secure the cat and check for rabies.  P relies on this statement and does not undergoe treatment for rabies, waiting to see if the cat was rabid.  The cat then escapes from where it is kept, and P must undergoe precautionary treatment for rabies because they don’t know whether the cat is rabid.  P gets really sick during rabies treatment.  P sues for negligence in not watching the cat after it scratched P.  D held liable because, once she undertook the duty of watching the cat, she was liable for the escape of the cat and the resulting need for rabies treatment.


Liability to Third Persons for negligent performance of an undertaking
· One can be held liable to third persons if they undertake a duty to render services and fail to perform that duty with reasonable care.

EX:  Electrician fixes a light in a supermarket.  If the light falls on the customer, the electrician will be held liable (assuming the light was fixed negligently).

Minority Rule:  No Tort liability for third parties to a contract.

Moch Co. v. Rensselaer Water Co. (N.Y. 1928):  Water Co. (D) has a contract with the town of Rensselaer to supply them with water.  While this contract was in force a building caught fire, and the fire spread to P’s warehouse.  The warehouse burnt down, and the P charged that the D negligently failed to supply sufficient water and pressure to put out the fire. The court is unwilling to extend liability for third persons injured by a breach of a duty, where the duty was created by contractual obligation.  Afraid hat everyone who confers a benefit in a contract will be subject to liability from countless others.

Rothman says Cardozo was just encouraging people to get fire insurance rather than have the water company do so and pass cost on to consumers.

D. Special Relationships


There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless:
(a) special relationship exists between the actor and the third person’s conduct, or imposes a duty upon the actor to control the third person’s conduct, or (Duty to the person posing a risk/threat)
(b) a special relationship exists between the actor and the other which gives the other a right to protection (Duty to the person endangered by the threat)
General categories of special relationships that create duties:
1. Parent/Child

2. Landowner/Invitee

3. Landlord/Tenant

Kline v. 1500 Massachusetts Avenue Apartment Corp. (D.C. Cir. 1970):  Women assaulted in at her apartment complex, sues landlord.  Court says Landlord has general responsibilities for the common areas of the multi-dwelling building (least cost provider).  This duty translates into a duty to protect tenants from foreseeable harms in common areas (high bar, must be similar attacks or specific threats/warnings).  The tenant has not assumed the risk of being in dangerous building when past protections have created reliance by the tenant on protections no longer afforded.  In this case, there used to be security, but they cut back costs.

NOTE:  as always, the breach of the duty must meet the causation requirements (but for lack of protection, the person would not have been assaulted).

4. Doctor/Patient

Tarasoff v. Regents of University of California (Cal. 1976):  Cal Barkley doctor held to have owed a duty to foreseeable victims of a patient.  The patient made specific threats about a girl, and ended up killing her.  The parents suit against the doctor was upheld because the doctor breached the duty he owed to foreseeable victim.  The doctor should have warned the girl or her parents, even though he did tell school police.

NOTE:  There must be a threat to a specific person, or an identifiable class of persons for a duty to be created here.  A threat made to “all the children in the neighborhood” is probably insufficient, but “John and Jim who live in my neighborhood” creates a duty to warn John and Jim of such threats.

E. General Categories of Affirmative Duties

(1) Undertakings

• Rescue

• Gratuitous

(2) Landowners and Occupiers

(3) Special Relationships

VI. Strict Liability

A. (Vicarious Liability)

(  The principle need not have any fault and still be held liable for an agents acts (pizza delivery crash, Pizza Hut on the hook)

*  Act of agent must be within the scope of employment duties

B. Fire 

(  Intentional start, unintentional spread

*  Intentional creation of potential hazard renders one liable for all consequences

*  Negligence standard is still used when fire is started unintentionally

C. Ultra-Hazardous Activities

History:

Rylands v. Fletcher (1868): P’s property is damaged when water floods his mine.  The water came from D’s reservoir that burst through abandoned mines under the reservoir into P’s mine.  D had given directions to have the reservoir built, but through no fault of his own, the reservoir spilt through the abandoned mines underneath while the reservoir was being filled. 

[3rd case]

Both judges here agree with the strict liability principle in these circumstances.  

Cairns(  If the accumulation of water was natural, then no liability for D, it would have been P’s responsibility to build a barrier.  But by using land in an unnatural way {Non-natural use} the D acted at his peril.  By bringing the water upon his land, he assumed responsibility for the consequences.

Lord Cranworth(  “If a person brings or accumulates, on his land anything which, if it should escape, may cause damage to his neighbor, he does so at his peril”.  Cites two cases: (1) a coal miner removes coal from his mine, and water that is naturally in the mine flows through as a result and damages the lower mine.  The upper mine owner was not liable, because the damage was caused by water flowing naturally from upper mine to lower mine.  (2) the owner of a mine pumps water into his mine, and the affirmative act of pumping the water into his mine rendered the upper mine owner liable for the resulting damage to the lower mine.


Restatement 2nd Torts:

(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting form the activity, although he has exercised the utmost care to prevent the harm. 

(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.
(  Strict liability is imposed for harm resulting from UH-activities.  The harm must be of a kind that makes the activity dangerous.

What is an “ultra-hazardous” Activity? R2d(



In determining whether an activity is abnormally dangerous, the following factors are to be considered:

(a) existence of a high degree of risk of some harm to the person, land or chattels of others; (High Risk) 

(b) likelihood that the harm that results from it will be great (Risk of Severe Harm)

(c) inability to eliminate the risk by the exercise of reasonable care (No way to make safer)

(d) extent to which the activity is not a matter of common usage (uncommon activity) 

(e) inappropriateness of the activity to the place where it is carried on and (not natural use for that area; local custom)
(f) extent to which its value to the community is outweighed by the dangerous attributes (Balancing beefits of activity with danger posed… Should we be doing this at all if it is this unsafe?)

(  This tends to lead to a Hand Balancing/negligence analysis.  R3d cleans it up, but hasn’t been adopted yet.  Main idea= Is it an extremely dangerous activity, such that fault lies in subjecting others to the risk?

Spano v. Perini Corp. (NY 1969): D engaged in blasting for purposes of constructing a tunnel in Brooklyn.  The blasting causes damage to P’s property, though it was not due to any lack of due care by the D.  Note also the damage was caused by the shock of the blast (NY already had SL standard for flying debris because it is analogous to trespass). Court adopts strict liability standard.  The court says it is not a question of whether it is lawful to blast, but who should bear the risk of blasting?  Should an innocent bystander be made to bear the cost?  Court says the substantial risk posed renders the D liable under strict liability. 
NON-RECIPROCAL RISK THEORY:

One commentator discussed the “non-reciprocal risk” factor, arguing that strict liability is proper when one actor (D) engages in an extremely dangerous activity and puts others at risk, where those people (P) have posed no reciprocal risk to D.  Negligence governs driving because we all drive and walk and pose risks to eachother, so there is a fault based system.  But I don’t subject anyone to the dangers of dynamite, so I shouldn’t be subjected to those dangers and responsible for accidents caused by use of dynamite.

Indiana Harbor Belt R.R. v. American Cyanamid Co. (7th Circ. 1990):  case where the chemical spilled out of the railcar.  The court (Posner) denies the use of a strict liability standard, noting that this is not a good case for SL.  The claimed ultra-hazardous activity was carrying dangerous chemicals through a populated area.  Some main points:

· The extreme danger of the chemical is not what caused the harm… it was a faulty valve.  Perfect for negligence standard (who is at fault for faulty valve?)

· The only way to avoid the activity would be to re-route a million trains… Prohibitive costs.  (this is Posner’s main point).  Better to relocate the neighborhood that surrounds the railyard.

· The π was a railyard, and under the “non-reciprocal risk” analysis, only the people in the neighborhood, if harmed, would be able to argue strict liability standard (this is my words, not in opinion).

Causation Problems

Foreseeable Harm?  Madsen v. East Jordan Irrigation Co. (1942):  Mink Baby Eating Case.  D company is using explosives to repair irrigation ditch.  The noise causes mink mothers to eat a bunch of their babies.  The court says the damages here are “too remote” to hold D liable, even under SL standard.  Not a foreseeable harm.  (under “abnormally sensitive” heading in book, but Rothman discussed foreseeable harm test).
Intervening Acts? Hypo in class about fumigation company.  A third party negligently throws a match during fumigation and the building explodes.  Still Strictly Liable??  Rothman said courts are split… some say negligence of third parties is foreseeable, so still Strictly Liable.  Some say the chain of causation is broken.
D. Animals

1. Private owners of “Wild Animals” as pets

•  If animal is violent (dangerous) by nature( Strict Liability


* Lion, Tiger, poisonous snake, etc…

• If Animal is non-violent by nature( Negligence


* humming bird, worms, etc…

2. Private dog owners

• If the dog has never shown a sign that it was dangerous, and isn’t a normally dangerous breed( Usually negligence

• If the dog has shown aggressiveness, or is a dangerous breed (pit-bull)( Usually strict liability. (owner is deemed to be on notice of the animals propensity for causing harm)

Gehrts v. Batteen (S.D. 2001):  Gerhts (P) is bitten by a dog owned by Nielsen (D) when she goes to pet the dog.  D was at P’s house with the dog in her pickup truck.  Dog was secured.  P asked to pet the dog, D told her to go ahead, dog bites P in the face.  RULE:  When wild animals attack, strict liability of owner is imposed.  When domesticated animals cause injury, owner is liable for harm caused by their pet “if the owner knows or has reason to know that the animal has abnormally dangerous propensities”.  ( When no actual knowledge that the pet is dangerous can be proved, plaintiff must establish that an ordinary and prudent person would have foreseen the event that caused injury and taken steps to prevent injury.  No evidence that the dog here was in any way dangerous before the attack on D.  There was no evidence on the record that D could have reasonably foreseen the event that occurred.  No liability under a negligence standard.

NOTE:  zoos are held liable on Negligence standard, because those who go to the zoo have assumed a risk.

E. Policy Justifications for Strict Liability

1) Lack of Evidence

· Usually, when strict liability is imposed, it is a situation where there is not enough evidence for the plaintiff to mount a negligence case.  Strict liability shifts the evidentiary burden to the D.  [ex:  explosion destroys any evidence, something falls from airplane, how can you prove lack of reasonable care?, etc…]

2) Fairness/Corrective Justice

· Fault is imposed at the point one undertakes a dangerous activity, or keeps a dangerous pet.  Not fair to hold innocent bystander responsible.  

3) Least Cost Provider

· The party engaged in dangerous activity is the least cost provider.  A blasting company will just increase cost, and the cost will be spread among everyone.  Also, they can get insurance, every single person subject to the risk can’t.

4) Deterrence

· If the cost of liability s too great, maybe it is an activity that we just don’t want people to do (like own dangerous pit bulls or cause explosions in the inner city)

F. Defenses to Strict Liability

I. Attack Prima Facie Case

· Attack Facts [It wasn’t me who set the dynamite]

· Attack Causation [Remember, Unintentional 3rd party acts can break chain of causation in some jdxs]

i. Foreseeable Plaintiff?

ii. Foreseeable Harm?

II. Contributory/Comparative Negligence

III. Assumption of Risk

VII. Product Liability

History
Originally, Products Liability was a matter of contract law, and only those in Privity of Contract were able to recover for damages caused by any type of product defect. 

Eliminating the privity requirement:

MacPherson v. Buick Motor Co. (NY 1916):  D automobile manufacturer held liable for damages to remote buyer in landmark decision, extending liability in tort for damages caused to remote consumers of products.  

1)  When a product is such that, if it were defective, it would be inherently dangerous, or a “…source of great danger to many people if not carefully constructed”, then the manufacturer may be held liable for damages.  
2) If to the element of danger there is added knowledge that the product will be used by persons other than the purchaser, and used without new inspection, then the manufacturer remains under a duty to make the thing carefully.  Reasonably foreseeable plaintiff’s
NOTE:  oft quoted principle that when a manufacturer sells to a distributor, he invites the distributor’s customers to use it.  The immediate purchaser (distributor) is the least likely person to actually use it, so it makes no sense to impose liability only for injuries to him. 

( Today, every JDX in the U.S. has abandoned the privity requirement in favor of the MacPherson Rule.


Moving toward strict liability

Escola v. Coca-Cola Bottling Co. of Fresno (CA 1944): P woman is injured when she is putting coca-cola bottles into a fridge and one explodes, severely injuring her.  The court finds the D liable on the basis of Res Ipsa Loquitur.
J. Traynor opinion argues for strict liability, focusing on the justifications for a strict liability rule.  Notably:

· Public interest to discourage the marketing of defective products

· Manufacturers are in the best situation to protect against, and insure against, damage caused by their defective products.  Least cost avoider/provider.  Loss spreading.

· Res Ipsa Loqitur makes manufacturers almost strictly liable in these situations anyway.  “Needlsessly circuitous to make negligence the basis for recovery”.

· The Legislature has imposed statutory strict liability for the sale of food products, and a coke bottle is almost a food product—regardless the public policy is expressed by the legislature.

· Deterrence- Strict liability standard will require extreme care by manufacturers putting a product on the market.
Strict Liability Adopted

Greenman v. Yuba Products, Inc. (CA 1963): P’s wife gives him a “shopsmith power-tool”, that worked as a lathe, as a present.  The tool had screws that were not strong enough to hold and the P was badly injured.  J. Traynor commits CA to strict liability in Tort for defective products that cause injury to a human being.  “a manufacturer is strictly liable in tort when he places an article on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to human beings”.  Traynor notes the fact that someone injured by these defects should not have to rely on the intricacies of the law of sales to recover for an injury sustained as a result of a defective product.  Unclear whether strict liability was to be imposed on types of defects.  The defect in this case was a manufacturing defect.

Restatements 2nd :
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if…


(b) It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule …applies although

(a) the seller has exercised all possible care ….

(b) [no contractual relationship between seller and user/consumer]

· The restatements attempted to create a strict liability rule for all products that were defective due to being “unreasonably dangerous”.  This rendered manufacturing defects subject to strict liability, but courts varied in the test they applied to both design defects and warning defects, imposing different tests for different situations.  Essentially, a negligence/balancing test was still being used for both design defects and warning defects.  



Restatement 3rd :


A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product: 

(a) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;

(b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe;

(c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

· The third restatements has not been universally adopted.  Courts still used either/or, or even a mix of both.  The current standard used to evaluate each defect follows.

A. Manufacturing Defects

*Exists when a product has been produced that is not in conformity with the general design.  STRICT LIABILITY when a manufacturing defect causes an injury.

R3d Torts:  

It may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of a sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

(a) was of a kind that ordinarily occurs as a result of a product defect; and

(b) was not, in the particular case, soley the result of causes other than product defect existing at the time of the sale or distribution.

(Res Ipsa like rule…shifts burden of proof to D

Speller v. Sears, Roebuck & Co. (NY 2003):  Plaintiff’s decedent killed in a fire in an apartment.  P claims the fire was started by faulty wiring in D’s refrigerator.  D claims the fire was started by a grease fire in the stove.  Lower court dismisses the case because D had produced testimony from the fire marshall saying the fire was likely started by the stove.  This court overturns because P had produced enough evidence (testimony of three experts) showing that the fire was caused by the refrigerator.  Though P’s experts could not identify the specific defect and could only say that the circumstances showed the fire to come from the refrigerator, this was enough to beat MSJ because P had shown evidence excluding all other possible causes.
B. Design Defects

R2d: unreasonably dangerous standard.  A product is unreasonably dangerous if it is dangerous to an extent beyond that which is contemplated or anticipated by an ordinary consumer. (R2d says “strict liability”, but determining if the design is unreasonably dangerous leads to a negligence analysis)
Exceptions:

1) If a defect is Open and Obvious
2) Product is used in a way that is not intended (Unintended Use) 

3) No liability if product was altered by the consumer (unless alteration was foreseeable, i.e. a build it yourself coffee table)
Crashworthiness… Are collisions “intended use”?

Volkswagon of America v. Young (Md. 1974): Decedent (P) killed when he is rear-ended and his seat breaks.  P is hurled to the back of the vehicle and sustains severe injuries resulting in his death.  P claims the seat assembly was “unreasonably vulnerable to separation from the floor upon collision”.  ISSUE:  Whether Collisions are part of “intended use”, such that car manufacturers have a duty to make designs that are safe in the event of a collision.  RULE:  Court says highly foreseeable use falls under “intended use”.  Traditional rules of negligence apply to an automobile manufacturer for design defects that could reasonably have been altered to prevent injury in case of a collision.  The question is whether the manufacturer could reasonably have foreseen a defect would cause or enhance injuries in the event of a collision.
Wade Factors: 
1) Utility of Product

2) Safety (Probability of harm & Severity of Harm)

3) Substitute products available for same use?

4) Alternative designs available for same product?

5) Users ability to avoid danger

6) Open & Obvious

7) Availability of Loss Spreading

One of a variety of methods used in the 70’s:  Barker Balancing(
Barker v. Lull Engineering Co. (Cal. 1978):  P is injured while operating a “high-lift loader” manufactured by D.  P claims that the loader was defective because it began to topple over while it was being used to lift heavy logs on uneven ground.  The D claimed, as a defense, that the loader was not intended for use on uneven ground, so the P’s claim was not allowed.  RULE:  Court sets forth a two-prong standard for judging whether a P can recover for a design defect.

(1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. Consumer Expectations.
(2) If, through hindsight, the jury determines that the products design embodies “excessive preventable danger” or a risk inherent in the design that outweighs the benefits of such design. Cost/benefit.

(3) Focus on product, not the manufacturer’s behavior.

BURDEN OF PROOF: P must show causation, but the D must disprove the fact that their design is defective.
FACTORS: Hand Balancing

1. gravity of danger posed by the design

2. likelihood that such a danger would occur

3. finacial cost of an improved design.

Open  Obvious design defects:  Consumer Choice
Linegar v. Armour of America (8th Circ. 1990):  P’s decedent is killed by gunshots sustained during a routine traffic stop (he was a Missouri Highway Patrolman).  P sues the manufacturer of the bullet-proof vest worn by the highway-patrolman.  P claims the design was defective because it didn’t cover the part of the body that the fatal bullet hit.  Court denies liability of D here because the alleged defect was obvious to the consumer and therefore not unreasonably dangerous.  RULE:  a P must show the following to prove a design defect:

1) The product was then in a defective condition unreasonably dangerous when put to a reasonably anticipated use
2) The product was used in a manner reasonably anticipated

3) The plaintiff was injured as a direct result of the defective condition.

The court says prong 2 is not met because the parts of the body the vest did not cover were obvious to anyone wearing the vest, and thus it was not an unreasonably dangerous design.  The vest stopped every bullet that struck it.  There were other vests that cover more of the body on the market, but a vest that covers less is not unreasonably dangerous.
R3d: Product is defective if the foreseeable risks of harm could have been reduced by adopting a reasonable alternative design, and the omission of the alternative renders the product unreasonably dangerous.  [Rejects the “consumer expectations test of R2d].  Balancing approach.

Factors for determining whether there is a reasonable alternative design:

(1) the magnitude and probability of the foreseeable risks of harm

(2) the instructions and warnings accompanying the product

(3) the nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing. 

(4) The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered.

(5) The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and esthetics; and the range of consumer choice.

Ways of determining a design defect:
· Unreasonably Dangerous [Restatement (Second) & Young]

· Consumer Expectations [Barker]

· Risk-Benefit Analysis [Barker & Restatement(Third)]

· Reasonable Alternative Design [Restatement (Third)]

All Boil Dow to Two Tests

1. Risk Benefit Analysis

(  Barker & R3d.  Look to Reasonably available alternative designs.

2. Consumer Expectations

( A design is unreasonably dangerous if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.
C. Warning Defects

1. Is a Warning Necessary?

* A warning is needed if foreseeable risks of harm could have been avoided by giving warnings, the omission of which renders the product unreasonably safe.

2. Was the warning Adequate?

*  Could an ordinary person understand the warning?

3. Was the lack of a warning the Cause of the harm/injury?

If a warning would have made a product safer and the P can show that they more likely than not would have avoided the injury if there had a been proper warnings, then the D can be held liable

MacDonald v. Ortho Pharmaceuticals Corp. (Mass. 1985):  P is suing the manufacturer of her birth control pills.  P suffered from a stroke that was caused by the birth control pills.  The pills came with a warning that said “risk of blood clotting in the brain that could result in severe injury”.  The court hlds that the warnings here are Not Adequate because they didn’t use “lay” language, and although the doctor was properly warned, Birth Control pills require direct warnings to consumers.

Food Allergy Warnings

Must warn of anything that isn’t obvious from looking at or knowing about the product.  If you are allergic to peanuts, no liability for peanut butter company not warning you.  But if you use machines to make cookies that touch peanuts, you have to warn people.


Defenses to Product Liability Claims:

1. Attack Prima Facie

2. Contributory Negligence and Assumption of Risk

3. Product Misuse

· Not used as intended

· Altered Product

VIII. Privacy

A. Intrusion upon Seclusion

1) Intentional Intrusion

2) Upon One who is secluded

3) It must be highly offensive to a reasonable person

Nader v. General Motors Corp. (1970):  Nader claims Invasion of Privacy--Intrusion upon seclusion against GM for a series of activities.  RULE: Privacy is invaded only if the information sought is of a confidential nature and the defendant’s conduct was unreasonably intrusive.  

1. Truly intrusive conduct

2. Information which is not available through normal inquiry or observation

B. Public Disclosure of Private Facts

C. False Light

D. Appropriation

IX. Remedies

· Compensatory Damages

•  Economic Damages 

(e.g. medical expenses, lost wages, business losses, property damage, etc…)

•  Non-Economic Damages 

(e.g. Pain and Suffering, Hedonic damages / loss of enoyment, Loss of Consortium, etc…)

· Punitive Damages

· Injunctive Relief

X. Purposes of Tort Law

· Corrective Justice (fairness)

· Method to redress wrongs or punish wrongdoers

· Deterrence

· General/Specific Deterrence

· Optimal deterrence= Lessen the overall occurrence of torts

· Civil Order

· Provides a path to protecting one’s rights and avoids people taking matters into their “own hands”. 

