Torts Outline Spring 2008

I.
INTENTIONAL TORTS

A.
Battery

1.
Intent to cause harmful or offensive contact with another person or to cause imminent apprehension of such a contact

a.
Minority Rule: strict liability where intent to commit act

2.
Harmful or offensive contact occurs

3.
Intent

a.
Desire to cause consequences from the act (purpose), or

b.
Consequences are substantially certain to result from it (knowledge)

4.
Cases:

a.
Vosburg v. Putney: D kicks P on the shin before class, causing a loss of the use of his leg.  Court held that D was liable for battery, even though the result was not foreseeable, because he intended to cause an offensive contact.

b.
Garratt v. Daly:  TT child pulls a chair out from under his D aunt.  Court held that this was an indirect contact, which is sufficient for battery, because the TT knew with substantial certainty that harm was likely to occur

B.
Offensive Battery

1.
act intending to cause harm or offensive contact, or 

2.
an imminent apprehension of such contact

3.
An offensive contact with the person results

4.
Alcorn v. Mitchell:  D spits in TT's face in front of people during a trial.  Court held that even if no actual harm resulted, there was a dignitary injury, therefore liable for offensive battery.

C.
Assault

1.
Act Intending to cause a 

a.
Harmful or offensive contact with the person, OR

b.
An immediate apprehension of such contact, AND

c.
The person is put in imminent apprehension (Majority: expectation of contact, Minority: fear of contact).  must be reasonable apprehension

d.
I. de S. and Wife v. W. de S.: D wants P to open tavern to servce him booze. She sticks her head out the window ,and he swings a hatchet at her and misses.  Court holds that D is liable for assault because there was a threat of physical harm.  

e.
Tuberville v. Savage: TT put his hand on his sword and said that if the judge was not in town, he could kill the D.  D then beat him up.  Court holds that there was no imminent threat and hence no self defense defense.  

f.
Brower: A threat that promises future injury is not an assault because it does not meet the imminent apprehension requirement.

D.
False Imprisonment

1.
Words or acts by D intended to confine the TT within boundaries (D has substantial certainty that their act causes confinement)

2.
Actual confinement

a.
Must be reasonable: Byrd v. Jones

3.
And awareness by a TT that he or she is being confined (or TT is harmed)

4.
Cases

a.
Bird v. Jones: Security guards stop TT from travelling on a street because it is being used for a boat race.  Court holds that no false imprisonment because he was not confined nor restrained on all sides.

b.
Coblyn v. Kennedy's, Inc.:  Old man TT falsely accused on shoplifting.  Stopped in front of people and asked to come back to the store.  Afraid that if he does not comply, he will look guilty, and not told that they were security guards. Reputational injury if he does not go in.   Court holds that it was reasonable for him to feel confined and restrained because of his age, and that because detention did not occur in a reasonable manner, the statute protecting merchants from shoplifting did not apply.

c.
Herd v. Wearsdale: TT is a miner and D owns the mine.  TT wants to get out of the mine but the elevator arrives late.  Court held that no F.I. because TT consented to going down into the mine, and that the delay was reasonable. 

E.
Intentional Infliction of Emotional Distress

1.
Defendant engages in extreme and outrageous conduct

2.
and intentionally (or recklessly) causes

3.
severe emotional distress to the plaintiff

a.
Wilkonson v. Downton: D tells TT that TT"s hurband was seriously injured in an accident.  This was a practical joke, and TT suffers serious emotional distress.  Could holds that if emotional distress is unreasonable, you cannot recover for damages, and in this case the TT's reaction was reasonable.  

F.
IIED and Third Parties

1.
If the tort is directed to a third person, liable

a.
(4) if conduct directed to a member of plaintiff's immediate family who is present at the time or

b.
(5) to anyone else present, if such distress results in bodily harm

II.
DEFENSES TO INTENTIONAL TORTS

A.
(1) Attack prima facie case (e.g. no intent, no contact, consent therefore not offensive)

B.
(2) Consent (explicit or implied-in-fact)

1.
Mohr v. Williams: TT goes in for ear surgery and gives D doctor consent to operate on left ear.  D discovers right ear was in worse condition, and operated on that instead.  Court held that this constituted battery, because of an offensive contact, and that there was no implied consent because he could have woken her and told her. 

C.
(3) Self-defense or defense of others

1.
Subjective: need to perceive physical harm or feel threatened.  Words are not enough; provocation is not a defense

2.
Objective: Perception must be reasonable

a.
A reasonable mistake does not defeat a self defense claim

3.
Proportionality: cant use force that far exceeds the threat the person perceives

4.
Defense of Others: You can defend others on the same ground that you would defend yourself if you were in their shoes

5.
Courvoisier v. Raymond: C is worried about being robbed. Runs out of his apartment with a gun, when R, an officer approached him, and was shot.  Court held that even though the self defense was a mistake, it was subjectively reasonable to feel threatened when the officer approached him.  

D.
(4) Defense of Property

1.
Must use reasonable force

2.
Must ask the person to leave before using force unless harm will occur immediately

3.
Byrd v. Holbrook: D uses a spring gun to protect garden, and TT goes into garden at night to retrieve a bird and was shot.  Court held that TT had a duty to notify if using force to protect property and that you cannot defend property with more force than you would use if you were present at the time.  

4.
M'Ilovy v. Cockran: Could holds that you can use force to protect your property but you have to ask the person to leave before wounding them.

E.
(5) Necessity

1.
Allows D to do things in certain situations but must pay for damages (Incomplete defense)

2.
Compete defense if serving the public

3.
Ploof v. Putnam: TT docks his boat on D's dock during a storm to protect his family.  D's agent unmoors boat and it crashes into the shore.  TT uses the defense of necessity to negate the D's defense of property claim to unmoor the trespassing boat, but court holds that trespass was justified

4.
Vincent v. Lake Erie Transportation: D's boat bashes against TT's dock in a storm.  Court holds that D had right to dock because of necessity, but still liable for the damages to the dock. 

F.
Insanity

1.
Not a defense for intentional torts

2.
McGuire v. Almy: Insane D attacks care taker with a chair leg.  Court helds that D was still legally at fault, and thus liable for battery.

III.
NEGLIGENT TORTS

A.
Five Potential Ways of Proving a Breach of Negligence

1.
BALANCING

a.
General Rule: If the Burden is greater than or equal to PL, then no liabilty.  The burden is the cost to the defendant to prevent the risk.  P is the liklihood that the injury will take place, and L is the severity of harm that is likely to occur. 

b.
Cases

(1)
US. v. Carroll Towing Co: Court holds that barge holder is contributory negligent in barge collision because there was no bargee on board at time of accident.  Learned Hand said the burden on owner to have someone present is low, the probability of an accident is high given the amount of traffic in the port, and the severity of harm was high.  

(2)
Cooley v. Public Service Co.: Power lines fall on telephone lines, causing a loud sound to emanate into the phone TT was talking in, suffering damage to her ear.  TT sues arguing that the D should have taken precautions to prevent the lines from hitting each other.  Court rules against TT because the precautions she suggested would make it more likely people would be injured if they were on the street.  No reasonable precaution the D could have taken, and the severity of harm and precaution of harm would be greater if D exercised the precautions that TT wanted them to.  Burden hence too great to do. 

(3)
Blyth v. Birmingham Water Works: D lays down pipes in ground, which accumulate frost on a plug that was to prevent water from surfacing.  Severe storm hits, water forces its way up to TT's house.  Court holds that the D company was not negligent because the probability of the storm was so low. 

c.
Policy

(1)
Difficult to translate B, P, L, to quantitative levels, hence making balancing hard to administer

(2)
Often have to choose between risks to different people in the balancing approach.   Is it more worth it to save people on the street from danger or to save people on the phone from danger?  Preventing one risk will often create a new risk.

(3)
Human element- everyone has a different tolerance for risk.  Not everyone will take the same risk, as everyone quantifies loss differently.  

2.
COMMON SENSE/REASONABLE PERSON STANDARD

a.
General Rule: Use the objective reasonable person standard to determine whether the actor breached his duty to use the standard of ordinary care in his actions taken.

b.
Exceptions:

(1)
For children, use the reasonable child standard, unless child is engaged in adult activities

(2)
For people with disabilities, consider what a reasonable person with that disability would do.

(3)
Experts are required to exercise the skill and knowledge usually possessed by that profession or trade 

(4)
Mentally disabled people are required not to engage in activities that may injure other people if they know they have the disability.  

c.
Cases

(1)
Vaughan v. Menlove: D piles haystacks in a faulty way, putting them at risk for catching fire.  A fire starts, burning down the TT's property.  Court uses an objective standard of ordinary care rather than a subjective standard of what D thought was reasonable. 

(2)
Roberts v. Ring: Kid hit by car driven by an old man, and jury found for D, finding the child contributory neglient.  Reversed, and court holds the child to the standard of reasonable care that a child would have.  D should be held to a reasonable person standard, and knew the risk of driving given his age and bad site and hearing.  

(3)
Breunig v. American Family Insurance Co.: Mentally ill driver things that god is speaking to her and that she can fly away in her car.  Previously had visions, and court held that she had forewarning of the potential hallucinations since she had them before, and hence should not have been driving, and hence liable despite her disability.

(4)
Fletcher v. City of Aberdeen: Blind guy falls in hole in street.  A worker had removed the barriers while doing work at night, with no other precautions taken to prevent injuries to pedestrians.  D claims that he did not owe any extra care to a blind person, and only had to exercise precautions that they would do for a regular person.  Court holds that blind people should be held to a standard of care that an ordinary person with a similar disability would exercise under the same circumstances, and hence he was found not contributory negligent.  

(5)
Daniels v. Evans: TT' is victims decedent who was recklessly driving his motorcycle in the street, crashed into a car, and died.  Court holds that when a minor is engaged in an adult activity, they are held to the adult standard of care, finding him contributorily negligent.  

d.
Policy

(1)
Can't use a subjective standard to measure ordinary care because the outcomes in cases would vary widely.  Need an objective standard of what a reasonable person in your circumstances would do.  Establishes the same standard in society for everyone to follow to provide ordinary care to their fellow citizens.  However, this means that less intelligent people may be held to a greater standard.  When the facts get complicated, the reasonable person is less equipped to make a judgment call on the appropriate standard of care. 

3.
CUSTOM

a.
General Rule: Custom, which is following what the industry standard is, is evidence of what the reasonable standard of care should be, but should not always be dispositive for determining negligence.  

b.
Exception: Custom is generally binding in medical malpractice suits.

c.
Cases

(1)
Titus v. Bradford:  TT dies as a railroad worker after a curved bottom train on a narrow gauge track malfunctions.  Court held that custom was a complete defense for D because it was custom to take the amount of precautions, and the TT took as assumption of risk because he worked there and had scene accident before.  

(2)
Mayhew v. Sullivan: Two different holes were dug very close together in a mine, with no barricades to prevent people from falling down them.  Miner falls through the ladder hole, and mine argues that it was custom to drill them so close together with no barricades.  Court holds that custom is irrelevant because the act of putting the holes so close was gross negligence and demonstrates no ordinary care.

(3)
The T.J. Hooper: Argument over whether to have receivers in boats was custom.  Court holds that custom is admissable and conformity with it will be strong evidence of what is reasonable, but other times, it is not.  Hence Customs is evidence of what the reasonable standard of care should be, but should not be dispositive.  

d.
Medical Malpractice Cases

(1)
Lama v. Boras: D, a DR, operates on TT's back without doing conservative treatment first or giving antibiodics.  After surgery, TT gets worse.   Court holds that because the custom was to do conservative treatment, D had not used a reasonable standard of care

(2)
Breun v. Belinkoff: Small town DR held to the same national standard of care as other doctor's in that same locale, affirming judgement for DR. 

(3)
Helling v. Carey: TT complains to Dr about eyes, DR does not perform glaucoma test because TT is under the age of 30, and custom says only people over 30 get tested.  Court holds that custom is not dispositive, applying the Hand formula that the burden was relatively low to give the test and the severity of harm and liklihood  were high. 

e.
Informed Consent

(1)
General Rule: TT needs to know all risks that would affect the decision of a reasonably prudent person

(2)
Exceptions: 

(a)
TT has psychological detriment that would discourage patient from undergoing procedure

(b)
It is such common information that a person would know it

(c)
Emergency situations

f.
Policy

(1)
Economic: Makes more sense to have experts in each industry come up with standards because they are the ones who know what to do and have more knowledge about what reasonable care should be than a reasonable person would.  However, if you rely on custom, it does not promote innovation and could lead to precedents with less safety precaution and inferior technology.  

(2)
Custom can give expectations to the outcome of the case, but at the same time, this takes away the fact specificness of the case.  However, people should know what they need to do to avoid being accountable, such as in malpractice.

(3)
Inequalities in bargaining power if you use custom.  

(4)
Often difficult for juror's to determine what the reasonable standard is in specific industries.  

(5)
Just because it is custom does not mean it is optimal

4.
NEGLIGENCE PER SE

a.
General Rule: A statute of regulations can be the basis of a negligence clam if the following elements are met:

b.
Elements: 

(1)
Statute requires D to engage in certain conduct (duty)

(2)
D fails to conform (breach)

(3)
TT within class of those for whom statute was enacted

(4)
Statute enacted to prevent injuries of the character which the statute or ordinance was designed to prevent and 

(5)
 Failure to conform to statute was cause of injury (causation)

c.
Excuses for Negligence Per Se R3D §15

(1)
(a) The violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitiation

(2)
(b) The actor exercises reasonable care in attempting to comply with the statute

(3)
(c) The actor neither knows nor should know of the factual circumstances that render the statute applicable

(4)
(d) The actors violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public, or 

(5)
(e) The actors compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

d.
Note: Complying with the statute does not shield you from a negligence claim, although it can support the argument that  you used a reasonable standard of care

e.
Cases:

(1)
Osborne v. McMasters: Clerks sells poison to TT"s intestate but failed to follow the state to put a "poison" label on it to protect consumers of the poisons.  TT dies, and court holds negligence per se for not following statute. 

(2)
Gorris v. Scott: Statute about fencing in animals on ship.  They arent fenced in and they fall overboard and are lost.  Court holds no negligence per se because the statute was enacted to keep the cattle free of disease, not to protect them from falling overboard.  

(3)
Tedla v. Ellman: TT's walk along road with traffic and are hit by car.  A statute says that all people must walk against traffic.  However, it was custom to walk with traffic under periods of heavy traffic.  If there is greater risk by complying with the statute, you are excused.

(4)
Brown v. Shyne: D is a chiropractor without a license and his patient goes paralyzed.  There is a statute requiring all doctor's to have a license.  Court holds that not having a license was not the cause of the TT"s injuries, as someone without a license could have caused the accident.  Causation issue prevents negligence per se from being provoked.  Cannot be shown that not having a license caused the injury.

f.
Policy:

(1)
Good because there are established standards that people must follow, however, most law abiding citizens do not know of every law.  

(2)
Good to hold people accountable for actions that the government has deemed to be bad.  

(3)
Easy to administer.  Do not need to give to a jury, or find reasonable person standard.  More efficient.  

(4)
Complying with the statute does not shield you from liability, although it can support argument that you used a reasonable standard of care.

(5)
Theoretically it should make everyone pay attention to the statute because otherwise they could be liable.  However, does not work in practice.  

5.
RES IPSA LOQUITOR

a.
General Rule: Need 51% chance of negligence to get R.I.L.

b.
Requirements: 

(1)
(1) The event must be of a kind which ordinarily does not occur in the absence of someone's negligence

(2)
(2) It must be caused by an agent or instrumentality within the exclusive control of defendant, and

(3)
(3) It must not be due to any voluntary action or contribution on part of TT

c.
Restatements Approach:

(1)
It may be inferred that harm suffered by the TT is caused by negligence of the D when

(a)
(a) the event is of a kind which ordinarily does not occur in teh absence of negligence

(b)
(b) other responsible causes, including the conduct of TT and third persons, are sufficiently eliminated by the evidence, and

(c)
(c) the indicated negligence is within the scope of the D's duty to the TT

d.
Note: Need to show that the D was more likely than not negligent, and that the negligence caused the injury

e.
Cases: 

(1)
Byrne v. Boadle: A barrel falls from the D's premises and hits the TT.  Barrels ordinarily do not fall off roof's on to people's heads, so it was more likely that not that the D's acts caused the negligence.  

(2)
Larson v. St. Francis Hotel: Court holds that Hotel has no exclusive control over the guest's action of throwing a chair out of a hotel room, which hit the TT.  Not liable through res ipsa.  

(3)
Ybarra v. Spangard:  TT goes in for appendectomy and came out with shoulder problems.  Unsure who out of a number of doctor's and nurses caused the injury because they are all silent to the cause of the injury.  Court holds R.I.L. to be applicable because the shoulder would not have been damaged unless someone was negligent, unlikely that it was caused by a third party, and doctor's had duty to care for TT.

f.
Policy: 

(1)
Helps protect the plaintiff because in these cases, do not have witnesses, technical knowledge, etc. to prove a prima facie case.  R.I.L. helps fill in the wholes.

(2)
Do not need expert witnesses, discovery, etc. 

(3)
Prevents a "conspiracy of silence"

IV.
CONTRIBUTORY NEGLIGENCE

A.
General Rule:  If TT is negligenct, complete defense for D.

B.
Exception:  Last clear chance: If D has last chance to avoid accident, TT's negligence will not bar recovery.

C.
NOT a defense for intentional torts, gross negligence, recklessness, willful and unwanton conduct.

D.
Policy

1.
Economics: TT's will be more careful.  Shorter cases because of summary judgement

2.
Fairness: People with clean hands will bring suits

3.
Administrability: Easy for juries to come up with decision

V.
COMPARATIVE NEGLIGENCE

A.
General Rule:  If TT is negligent, does not bar recovery, rather, it limits recovery by a percentaage of TT's liability.

1.
Pure:  D is liable even if his negligence is less than 50%

2.
Modified: D is only liable if his negligence is greater than 50%

B.
Policy

1.
Fairness: bars recovery even one party has done something wrong.  Allocates damages according to fault.

2.
Administrability: Very hard for juries to come up with decision

VI.
ASSUMPTION OF RISK

A.
Explicit assumption of risk: Often done through K, in which a person signs a waiver or verbally agrees to assumption of risk.  Needs to be set forth clearly and explicitly, to a person untrained in the law

B.
Implied Assumption of Risk

1.
Requirements:

a.
TT has specific knowledge of risk

b.
TT appreciated the nature of the risk

c.
TT voluntarily proceeded

d.
[Restatements adds a willingness by plaintiff to accept responsibility for risk]

2.
Primary Assumption of Risk: Does D have a duty to TT?  If not, no negligence

3.
Secondary Assumption of Risk: Is the TT contributorily negligent?

a.
Unreasonable: TT unreasonably encountered a known risk

b.
Reasonable: TT reasonably encountered a known risk, so no contributory negligence

C.
Exceptions to Assumption of Risk

1.
Exercise of a legal right

2.
Need to have freely chosen to assume the risk

VII.
CAUSATION

A.
There are two types of causation (1) Cause in-fact (the actual, but for cause) and (2) Proximate Cause (Legal Cause, a limit on the scope of liability)

B.
Cause in-fact "But-For" Causation: 

1.
R3D §26:  Tortious conduct must be a factual cause of physical harm for liability to be imposed.  Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. 

2.
Complications/Issues with But For Test

a.
Lack of Direct Evidence

(1)
If the circumstances are such that direct evidence is unavailable to the TT, the court may lessen the burden on the TT, especially when the D created the situation that leads to the lack of evidence

b.
Lost Chance Doctrine: Rather than the injury being a death, it is the lost chance of survival.  Need to ask if it is more likely than not that as a result of the negligence, the D lost a chance of survivial

(1)
POLICY:  want to encourage doctors and hospitals to give the same care to someone with 50% or less change of survival as they would to anyone else

c.
Multiple Acts

(1)
R3D §27: If multiple acts exist, each of which alone would have been a factual cause of the physical harm at the same time, each act is regarded as a factual cause of the harm.  

(a)
Kingston v. Chicago: The rr sets a fire that meets with another fire of unknown origins and then burns down the TT's house.  Court holds that:

(1) any one of two or more wrongdoers whose concurring acts of negligence result in one injury are each individually liable for the entire damage resulting from their concurrent acts of negligence

(2) A wrongdoer who sets a fire, which unites with a fire originating from natural causes not attributable to human agency, is exempted from liability

(b)
Policy: do not want to let the D off the hook for his negligent act

d.
Alternative Liability

(1)
When there are multiple actors who engaged in negligent conduct which injured the TT, and it is unclear which actor caused the harm, the burden of proof shifts from the TT to the D's to prove that they were not the cause. 

(a)
Summers v. Tice: Two friends go quail hunting and both shoot at a quail and one of them hits Summers in the eye.  Only one of them could have caused the injury, but court holds them jointly liable.

3.
Market Share Liability: Multiple D's are held liable based on what their market share of the negligent product is (such as pharmaceuticals) because the TT is unable to pin down who the manufacturer is.  Requires:

a.
(1) all the named defendants are potential tortfeasors

b.
(2) The alleged products of all the tortfeasors share the same properties and are identical

c.
(3) The TT, through no fault of her own, cannot identify which D caused the injury

d.
(4) TT brings in as D's those representing a substantial share of the market

e.
If market share applies, each D will be held liable for the proportion of the judgment represented by its share of that market unless it demonstrates that it would not have made the product which caused TT's injuries.'

C.
Proximate Cause

1.
A limit on the scope of liability.  Although but-for test is satisfied, need to see if there were any intervening factors or if the accident was too remote (legally)and not foreseeable enough to hold the D liable for causation.  Three Tests:

2.
Direct Test:  The actor is liable for all consequences that are a direct result of his negligent act if there are no independant intervening causes

a.
If the injury is remote in TIME and SPACE from when/where the injury occurred, then the direct test is not met.  This is because when it is remote in time and space, the accident is not an natural and expected result of the act

b.
POLICY: Do not want to hold D liable for accidents that were not a reasonable consequence of his act

3.
Foreseeablility: 

a.
Foreseeable Plaintiff

(1)
Palsgraf: Train negligent is leaving the door open and letting the man with the package of fireworks jump in.  Woman is injured as a result of the fireworks going off, but court holds that she was not put in any foreseeable risk, and thus not a foreseeable TT of the harm and hence could not prove causation

b.
Foreseeable type of harm

(1)
Overseas Tankship v. Morts Dock: D negligently discharged oil from his ship into the harbor, which spread to the TT's wharf.  TT contacted D to ask about the danger, and was assured that it was safe.  TT's welders continued to work on the wharf and a fire started.  The court held that one should not be held liable for the unforeseeable consequences of his negligent action.  Rather, one must be held responsible for the probable consequences of his act.  

4.
R3D 29: 

a.
An actor is not liable for harm different from the harms whose risks made the actor's conduct tortious

VIII.
DUTY

A.
Even if the D was negligent, and the negligence caused the injury, the D will not be liable unless he also owed a duty of care to the plaintiff

B.
General Rule: There is NO duty to rescue

C.
Exceptions to No Duty To Rescue

1.
Undertaking

a.
R2D 324: One who, being under no duty to do so, takes charge of another who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm caused to him by

(a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge OR

(b) the actor’s discontinuing his aid or protection, if by doing so he leaves the other in a worse position than when the actor took charge of him

2.
Creation of Risk

a.
When you create a risk to the TT, you owe a duty to take reasonable care to protect others from the risk

b.
Montgomery v. National Convoy & Trucking Co. (S.C. 1937):  D’s truck stalled on an icy highway with “no fault” for the stall or blocking of the road.  P is driving towards D’s stalled truck coming over a hill and heading down towards D.  P’s car slides down the hill and crashes into D’s truck.  D is held liable because he created a duty to warn drivers of the danger created by D’s truck in the road.  The duty was breached because reasonable care required warning cars before coming over the crest of the hill.

3.
No interference Rule

a.
One is held liable if they iterfere with a rescue

b.
Soldano v. O’Daniels (CA 1983):  Man is in danger of being shot in a bar.  A friend goes across the street to another bar to call for help.  The other bar wont let the man use their phone.  Bar is liable for interfering with a rescue.

4.
Encourage Risk-Taking

a.
One can be held liable if they encourage a child or someone of weak mental fortitude to take a risk and get injured (courts are split)

b.
Yania v. Bigan (PA 1959):  D taunts P decedent into jumping into a ditch filled with water at a strip-mine.  Court says:  A grown-ass man can not make a legal claim against one who coaxes him into doing something that results in his injuries.  Maybe if he were a child or retarded, but not a grown-ass man.  P decedent was a strip mine operator and was well aware of the dangers about the mine.  Bigan (D) was under no legal duty to save the drowning man.

D.
Traditional Landlowners Liability Rule

1.
Invitees- normal duty of reasonable care applies

a.
on the land for some purpose in which he and owner/occupier have a joint economic interest

2.
Licensee- duty only to ensure there is no trap or concealed danger

a.
somone not invited for a business purpose to serve owner/occupier, but there with permission (includes social guests)

3.
Trespasser- duty only to avoid willful misconduct or reckless disregard of safety

a.
someone there without invitation and whose presence is either unknown or objected to if known

E.
Easing/Exceptions to Traditional Landowner Rules

1.
Willful & Wanton

2.
Attractive Nuisance

a.
R2D §339: Restatements Limited Attractive Nuisance Doctrine

(1)
1.  Attractive to Children

(2)
2. Artificial condition

(3)
3. Possessor knows or has reaon to know children will trespass

(4)
4. Possessor knows or should realie the conidtion creates an unreasonable risk of death or serious harm to children

(5)
5. Child did not assume risk

(6)
6. Risk-utility calculation supports eliminating condition

(7)
7. Possessor failed to exercise reasonable care.  

3.
Active Operations

4.
Eliminating invitee/licensee distinction

5.
Eliminating all categories and applying general standard of care duty to all 

a.
Rowland v. Christian (Cal. 1968):  D invites P to her apartment.  P uses the bathroom and cuts his hand on the broken toilet handle.  Court rejects the categorizing method employed in common law to determine liability of landowners/possessors.  RULE:  The proper test to be applied is whether in the management of his property he has acted as a reasonable man in view of the probability of injury to others.  Trespasser, licensee and invitee distinctions can be made as indication of reasonable duty owed, but they are NOT determinative.  D held liable for injuries to P.

F.
Negligent Performance of Undertaking to Render Services §323

1.
One who undertakes, gratuitously or for consideration to render services to another which he should recognize as necessary for the protection of the others person or things, is subject to liability to the other for physical harm resulting from his faulure to exercise rasonable care to perform his undertaking if

a.
his failure to exercise such care increases the risk of such harm or (increased risk)

b.
he harm is suffered because of the others reliance upon the undertaking (reliance)

2.
Coggs v. Bernard (England 1703):  ∆ moves several casks of bandy for the π as a favor.  Through the ∆’s negligence, the several casks break and spill the brandy.  π sues for negligence.  ∆ argues that there was no consideration.  The court finds ∆ him liable, reasoning that he was put in the trust of π, and failed that trust with negligence.  ∆ had no duty to act, but once he acted, he was required to use reasonable care. [increased risk]

Erie R.R. v. Stewart (6th circ. 1930):  P is injured when the car he is in is hit by a train.  The car went through a railroad crossing that usually has a guard stationed there to warn people of approaching trains.  The guard failed to warn the driver of P’s car of the oncoming train.  RULE:  Where the practice of giving warning is known to the traveler upon the highway that the railroad gives warning of trains, and the traveler has been “educated in reliance” upon the warnings, the railway has created a duty for itself, which they must meet with reasonable care.  APPLICATION:  Here, the railway had warned travelers for a long time, and everyone expected warnings when passing.  The traveler relied on these warning and the railway failed to maintain the standard of keeping a watchman employed at the station and provide warnings.  CONCLUSION:  D is liable for breaching a positive duty to warn, created by its own practice of giving warning. [reliance]

Marsalis v. LaSalle (La. App. 1957): Mrs. Marsalis (P) gets scratched by LaSalle’s (D) Siamese cat.  After cat scratches P, D promises to secure the cat and check for rabies.  P relies on this statement and does not undergoe treatment for rabies, waiting to see if the cat was rabid.  The cat then escapes from where it is kept, and P must undergoe precautionary treatment for rabies because they don’t know whether the cat is rabid.  P gets really sick during rabies treatment.  P sues for negligence in not watching the cat after it scratched P.  D held liable because, once she undertook the duty of watching the cat, she was liable for the escape of the cat and the resulting need for rabies treatment.

a.
Liability to Third Persons for Negligent Performance of an Undertaking

(1)
One can be held liable to third persons if they undertake a duty to render services and fail to perform that duty with reasonable care

(2)
Ex: Electrician fixes a light in a supermarket.  If the light falls on the customer, the electrician will be held liable (assuming negligence in installation of light)

G.
R2D §315: Special Relationships

1.
There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless

a.
(a) a special relationship exists between the actor and the third person which imposes a duty upon the actor to control the thir person's conduct, or

b.
(b) a special relationship exists between the actor and the other which gives the other a right to protection

2.
Generally, special relationships imposing duties include:

a.
Parent/Child

b.
Landowner/Invitee

c.
Landlord/Tenant

(1)
Kline v. 1500 Massachusetts Avenue Apartment Corp. (D.C. Cir. 1970):  Women assaulted in at her apartment complex, sues landlord.  Court says Landlord has general responsibilities for the common areas of the multi-dwelling building (least cost provider).  This duty translates into a duty to protect tenants from foreseeable harms in common areas (high bar, must be similar attacks or specific threats/warnings).  The tenant has not assumed the risk of being in dangerous building when past protections have created reliance by the tenant on protections no longer afforded.  In this case, there used to be security, but they cut back costs.

NOTE:  as always, the breach of the duty must meet the causation requirements (but for lack of protection, the person would not have been assaulted).

d.
Doctor/Patient

(1)
Tarasoff v. Regents of University of California (Cal. 1976):  Cal Barkley doctor held to have owed a duty to foreseeable victims of a patient.  The patient made specific threats about a girl, and ended up killing her.  The parents suit against the doctor was upheld because the doctor breached the duty he owed to foreseeable victim.  The doctor should have warned the girl or her parents, even though he did tell school police.

NOTE:  There must be a threat to a specific person, or an identifiable class of persons for a duty to be created here.  A threat made to “all the children in the neighborhood” is probably insufficient, but “John and Jim who live in my neighborhood” creates a duty to warn John and Jim of such threats.

H.
Overview of Affirmative Duties

1.
Undertaking

a.
Rescue

b.
Gratuitous

2.
Creation of Risk

3.
Special Relationships

a.
Landowner/Tenant

b.
Parent/Child

c.
Landowner/Invitee

d.
Doctor/Patient

IX.
STRICT LIABILITY

A.
Categories of Strict Liability

1.
Vicarious Liability

a.
The principle need not have any fault and can still be found liable for an agent's acts (act must be w/i scope of employment duties)

2.
Fire

a.
Intentional start/unintentional spreading

3.
Animals

4.
Ultrahazardous or Abnormally Hazardous Activities

5.
Products Liability (manufacturing only)

B.
Animals

1.
Livestock

a. 
2.
Domesticated Pets

a.
If the dog has never shows a sign that it was dangerous, and isn't a normally dangerous breed, then use negligence standard

b.
If the dog has shown aggressiveness, or is a dangerous breed, usually SL (owner deemed to be on notice of animal's propensity to cause harm)

3.
Wild Animals as Pets

a.
Wild and inherently violent animals have a S.L. standard

b.
Wild and non violent animals have a negligence standard

c.
Wild and nonviolent but can have a violent propensity is a S.L. standard

4.
Zoo Animals

a.
All animals in zoos have no S.L.  Public policy that if you are going to have wild animals in zoos, then there is some risk you cannot eliminate.  There can still be liability under a negligence standard

C.
Ultrahazardous or Abnormally Hazardous Activities

1.
R2D § 519

a.
One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm

b.
This S.L. is limited to the kind of harm, the possibility which makes the activity abnormally dangerous (sounds like P.C. and foreseeability)

2.
R2D §520: Ultrahazardous Activities Defined

a.
In determining whether an activity is abnormally dangerous, the following factors are to be considered:

(1)
existence of a high degree of risk of some harm to the person, land or chattels of others (High Risk of harm)

(2)
likelihood that the harm that results from it will be great (Risk of severe harm)

(3)
inability to eliminate the risk by the exercise of reasonable care (no way to make the activity safer)

(4)
extend to which the activity is not a matter of common usage (Rylands and the natural use of land); (Uncommon activity)

(5)
inappropriateness of the activity to the place where it is carried on and (non-natural use for that area/local custom)

(6)
 extent to which its value to the community is outweighed by its dangerous attributes. (negligence, hand formula)

b.
Rylands v. Fletcher (1868): P’s property is damaged when water floods his mine.  The water came from D’s reservoir that burst through abandoned mines under the reservoir into P’s mine.  D had given directions to have the reservoir built, but through no fault of his own, the reservoir spilt through the abandoned mines underneath while the reservoir was being filled. 

[3rd case]

Both judges here agree with the strict liability principle in these circumstances.  

Cairns  If the accumulation of water was natural, then no liability for D, it would have been P’s responsibility to build a barrier.  But by using land in an unnatural way {Non-natural use} the D acted at his peril.  By bringing the water upon his land, he assumed responsibility for the consequences.

Lord Cranworth  “If a person brings or accumulates, on his land anything which, if it should escape, may cause damage to his neighbor, he does so at his peril”.  Cites two cases: (1) a coal miner removes coal from his mine, and water that is naturally in the mine flows through as a result and damages the lower mine.  The upper mine owner was not liable, because the damage was caused by water flowing naturally from upper mine to lower mine.  (2) the owner of a mine pumps water into his mine, and the affirmative act of pumping the water into his mine rendered the upper mine owner liable for the resulting damage to the lower mine.

c.
Spano v. Perini Corp. (NY 1969): D engaged in blasting for purposes of constructing a tunnel in Brooklyn.  The blasting causes damage to P’s property, though it was not due to any lack of due care by the D.  Note also the damage was caused by the shock of the blast (NY already had SL standard for flying debris because it is analogous to trespass). Court adopts strict liability standard.  The court says it is not a question of whether it is lawful to blast, but who should bear the risk of blasting?  Should an innocent bystander be made to bear the cost?  Court says the substantial risk posed renders the D liable under strict liability. 

d.
NON-RECIPROCAL RISK THEORY:

One commentator discussed the “non-reciprocal risk” factor, arguing that strict liability is proper when one actor (D) engages in an extremely dangerous activity and puts others at risk, where those people (P) have posed no reciprocal risk to D.  Negligence governs driving because we all drive and walk and pose risks to eachother, so there is a fault based system.  But I don’t subject anyone to the dangers of dynamite, so I shouldn’t be subjected to those dangers and responsible for accidents caused by use of dynamite.

Indiana Harbor Belt R.R. v. American Cyanamid Co. (7th Circ. 1990):  case where the chemical spilled out of the railcar.  The court (Posner) denies the use of a strict liability standard, noting that this is not a good case for SL.  The claimed ultra-hazardous activity was carrying dangerous chemicals through a populated area.  Some main points:

-The extreme danger of the chemical is not what caused the harm… it was a faulty valve.  Perfect for negligence standard (who is at fault for faulty valve?)

-The only way to avoid the activity would be to re-route a million trains… Prohibitive costs.  (this is Posner’s main point).  Better to relocate the neighborhood that surrounds the railyard.

-The π was a railyard, and under the “non-reciprocal risk” analysis, only the people in the neighborhood, if harmed, would be able to argue strict liability standard (this is my words, not in opinion).

e.
Causation Issue

(1)
Foreseeable Harm?  Madsen v. East Jordan Irrigation Co. (1942):  Mink Baby Eating Case.  D company is using explosives to repair irrigation ditch.  The noise causes mink mothers to eat a bunch of their babies.  The court says the damages here are “too remote” to hold D liable, even under SL standard.  Not a foreseeable harm.  (under “abnormally sensitive” heading in book, but Rothman discussed foreseeable harm test).

D.
Products Liability

1.
Three Types of Defects

a.
Manufacturing

b.
Design Defects

c.
Warning Defects

2.
Manufacturing Defects

a.
R2D: It may be inferred that the harm sustained by the TT was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the TT:

(1)
was of a kind that ordinarily occurs as a result of product defect; and

(2)
 was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution

3.
Design Defects

a.
R2D: One who sells any product in a defective condition unreasonable dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(1)
it is expected to and does reach the user or consumer without substantial change in the condition which it is sold

(2)
The rule applies although

(a)
the seller has exercised all possible case

(b)
no contractual relationship between seller and user/consumer

b.
Unreasonably Dangerous: dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.  

c.
Exceptions to Unreasonable Dangerous

(1)
No defect if the problem is "open and obvious" (campo)

(2)
No defect if product caused injury when not used for an "intended use"

(3)
No defect if product was "altered" by consumer

d.
R3D: Reasonable Alternative Designs

(1)
A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe

(2)
Factors for Determining Reasonableness of Alternative Designs

(a)
The magnitude and probability of the foreseeable risks of harm

(b)
The instructions and warnings accompanying the product

(c)
The nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing

(d)
The relative advantages and disadvantages of te product as designed and as it alternatively could have been designed may also be considered

(e)
The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and esthetics; and the range of consumer choice

e.
Ways of Determining Design Defects

(1)
Unreasonably dangerous (R2d and Young)

(2)
Consumer Expectations (barker)

(3)
Risk-benefit analysis (barker and R3d)

(4)
Reasonable alternative design (R3d)

f.
All Boil Down to Two Tests

(1)
Risk-Benefit Analysis

(a)
in the light of the relevant factors, the benefits of the challenged design do not outweigh the risk of danger inherent in such design

(2)
Consumer Expectations

(a)
If the product has failed to perform as safely as an ordinary consumer would expect it to when used in an intended or reasonably foreseeable standard

g.
Cases

(1)
Volkswagon of America v. Young (Md. 1974): Decedent (P) killed when he is rear-ended and his seat breaks.  P is hurled to the back of the vehicle and sustains severe injuries resulting in his death.  P claims the seat assembly was “unreasonably vulnerable to separation from the floor upon collision”.  ISSUE:  Whether Collisions are part of “intended use”, such that car manufacturers have a duty to make designs that are safe in the event of a collision.  RULE:  Court says highly foreseeable use falls under “intended use”.  Traditional rules of negligence apply to an automobile manufacturer for design defects that could reasonably have been altered to prevent injury in case of a collision.  The question is whether the manufacturer could reasonably have foreseen a defect would cause or enhance injuries in the event of a collision.

(2)
Barker v. Lull Engineering Co. (Cal. 1978):  P is injured while operating a “high-lift loader” manufactured by D.  P claims that the loader was defective because it began to topple over while it was being used to lift heavy logs on uneven ground.  The D claimed, as a defense, that the loader was not intended for use on uneven ground, so the P’s claim was not allowed.  RULE:  Court sets forth a two-prong standard for judging whether a P can recover for a design defect.

(1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. Consumer Expectations.

(2) If, through hindsight, the jury determines that the products design embodies “excessive preventable danger” or a risk inherent in the design that outweighs the benefits of such design. Cost/benefit.

(3) Focus on product, not the manufacturer’s behavior.

BURDEN OF PROOF: P must show causation, but the D must disprove the fact that their design is defective.

FACTORS: Hand Balancing

1. gravity of danger posed by the design

2. likelihood that such a danger would occur

3. finacial cost of an improved design.

(3)
Linegar v. Armour of America (8th Circ. 1990):  P’s decedent is killed by gunshots sustained during a routine traffic stop (he was a Missouri Highway Patrolman).  P sues the manufacturer of the bullet-proof vest worn by the highway-patrolman.  P claims the design was defective because it didn’t cover the part of the body that the fatal bullet hit.  Court denies liability of D here because the alleged defect was obvious to the consumer and therefore not unreasonably dangerous.  RULE:  a P must show the following to prove a design defect:

1) The product was then in a defective condition unreasonably dangerous when put to a reasonably anticipated use

2) The product was used in a manner reasonably anticipated

3) The plaintiff was injured as a direct result of the defective condition.

The court says prong 2 is not met because the parts of the body the vest did not cover were obvious to anyone wearing the vest, and thus it was not an unreasonably dangerous design.  The vest stopped every bullet that struck it.  There were other vests that cover more of the body on the market, but a vest that covers less is not unreasonably dangerous.

4.
Warning Defects

a.
A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe

b.
Main Issues:

(1)
Was a warning necessary?  A warning is needed if foreseeable risks of harm could have been avoided by giving warnings, the ommission of which renders the product unreasonable safe

(2)
Was the warning adequate?  Could an ordinary person understand the warning?

(3)
Would an adequate warning have made a difference (causation)

(a)
MacDonald v. Ortho Pharmaceuticals Corp. (Mass. 1985):  P is suing the manufacturer of her birth control pills.  P suffered from a stroke that was caused by the birth control pills.  The pills came with a warning that said “risk of blood clotting in the brain that could result in severe injury”.  The court hlds that the warnings here are Not Adequate because they didn’t use “lay” language, and although the doctor was properly warned, Birth Control pills require direct warnings to consumers.

c.
Food Allergy Warnings

(1)
must warn of things that are not obvious from the product

E.
Defenses to Products Liability

1.
attack prima facia case

2.
contributory negligence/assumption of risk (however, if warning was inadequate, hard to assume the risk if you didnt know it was there)

3.
product not used in intended way or was altered

X.
PRIVACY TORTS

A.
Intrusion upon Seclusion

1.
One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person

a.
The Intention must be to intrude or to invade in order to survey

b.
no defense by: news gathering, public figure.  mere newsworthiness is not a defense

2.
Nader: "a person does not automatically make public everything he does merely by being in a public place.  On the other hand, if the TT acts in such a way to reveal the fact to any causal observer, then it may not be said that the defendant intruded into the private sphere"

3.
Note: Even if someone criminally intrudes upon someone, the private information is lawfully obtained and can be published by the press if it is given to them by the person who got it

B.
Disclosure of Private Facts

1.
One who gives publicity to a matter concerning the private light of another is subject to liability to the other for invasion of his privacy if the matter publicized is of a kind that 

a.
 would be highly offensive to a reasonable person, and

b.
is not of legitimate public concern (sometimes a defense rather than pat of the prima facie case)

C.
False Light

1.
"One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of his privacy, if

a.
(a) the false light in which the other was placed would be highly offensive to a reasonable person, and

b.
(b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed (actual malice standard in times v. sullivan)

D.
Appropriation of Name of Likeness (NOT ON FINAL)

