
I. Intentional Torts
A. The Requirement of an Act
Actions in which the D is said to have intentionally caused the P’s injury generally require proof of three elements:
1. An act by the D
2. Done with intent
3. Resulting in legally recognized injury to the plaintiff
ACT:
· A person does not have to act affirmatively to prevent another from being injured
· Ex. Sullivan: when the bank did nothing after a man threatened to return and kill an employee and did kill that employee, court ruled no cause of action b/c there was no act
· There would be no tort for an “act of nature” like a tree falling
· Speech can constitute an act where D verbally harasses P or directs someone else to strike P, or verbally sets in action to harm P, otherwise mere words are not enough
B. Battery
ELEMENTS OF BATTERY:
1. Defendant acts
2. W/ intent to cause harmful or offensive contact w/ the person of another or a third person, or apprehension of immediate harmful or offensive contact, and
3. A harmful or offensive contact w/ the person of the other results
Unless privileged by consent (or another privilege)
INTENT:
Could include:
1. Willful injury
2. An intent to do the act that results in contact:
a. Ex. Vosburg, student kicker intended to touch but didn’t intend to harm
3. Knowledge w/ substantial certainty: actor must have KWSC that the offensive contact will occur:
a. Ex. Garrett, a child pulled away a chair w/o intent to cause harm or pull a prank, causing injury to his aunt when she tried to sit - question is whether he had KWSC she would fall
Transferred intent: if D intends to strike at A but hits B by mistake, D is liable to B for a battery
Transferred intent can also refer to torts: Ex. you intended to commit assault but committed battery, the intent to commit assault transfers to your intent to commit battery
· Torts this applies to: assault, battery, false imprisonment, trespass to chattels, trespass to land
Unforeseen consequences: it is not required that the D intend the consequences that follow from her act, or that she foresee them
· Ex. Vosburg: child kicked another child in the knee causing intense injury, only intended contact not harm but was still held liable for all injuries resulting from his act, including those which he could not foresee
Children (Vosburg) and the insane (McGuire) are liable for battery provided they have the capacity to entertain intent
CONTACT:
· Battery includes contacts w/ the person of another that are harmful or that are merely offensive
· Contact is “offensive” if it offends a reasonable sense of personal dignity
· The contact must be unwarranted by the social usages prevalent at the time and place at which it is inflicted (ex. Not offensive to grab someone on the bus so they don’t fall)
· Even if Ds contact is regarded as beneficial or desirable, if the contact is not consented to it is battery
· Ex. D tried to help set P’s broken limb over her protests
· Closely associated object: The harmful or offensive contact may be w/ another’s person OR with an object closely associated w/ the P’s person
· Ex. French ambassador’s case: striking his cane was battery, same for striking a plate out of someone’s hand
· Type of harm: The harmful contact does not have to be the intended harmful conduct, so long as harmful contact still occurs
· Ex. you fire an arrow at someone, they jump out of the way into a cesspool, this is a battery
· Secondhand smoke: only if he blows it into your face it’s battery, otherwise it’s not battery
Exceptions:
· Implied license: because of the context, the contact may be acceptable where it otherwise wouldn’t have been
· Ex. If in Vosburg the kick had been on the playground
· In competitive sports, there must be reckless endangerment of the safety of fellow competitors for a battery to hold
· Ex. Hackbart v. Bengals: where player is injured after the play had been called
C. Assault
ELEMENTS OF ASSAULT
A person is liable for assault if s/he:
1. Acts
2. Intending to cause a harmful or offensive contact w/ the person of another or a third person, OR an imminent apprehension of such contact
3. The other is thereby put in such imminent apprehension
Imminent apprehension:
Apprehension in law is perception, you see your body is about to be hit - you have to be aware of this imminent apprehension
Ex. I de S and Wife: D hit the door w/ a hatchet and tried to hit the P who was looking out the window, this is an assault b/c imminent apprehension of the hatchet
Mere words are not enough. Threats are not actionable unless there is a threat of immediate violence
· Ex. Brooker v. Silverthrone: man did not commit an assault when he yelled at a female operator over the phone b/c there was no promise of immediate injury, he made a conditional threat “if I were there I would…”
· Ex. “I’m going to kill you” when he’s holding a knife is imminent apprehension, words can be enough if you say “If you don’t move I’ll kill you”
· Ex. guy says he’ll burn down your house with you in it if you cover his graffiti off the fence, this is a future threat so not assault - it’s the future (not the ability to comply) that makes this not an assault, b/c he has no authority to impose that compliance w/ a threat
D. Intentional Infliction of Emotional Distress
ELEMENTS OF IIED:
An actor is liable for IIED if s/he:
1. Engages in extreme and outrageous conduct
2. Intentionally or recklessly, AND
3. Which conduct causes severe emotional distress to another
Extreme and outrageous:
Extreme and outrageous behavior is a standard, not a rule - will be decided by a jury or judge
· Ex. Agis v. Howard: fire all waitresses in alphabetical order starting with “A”, firing P and causing her extreme emotional distress - found the manner of termination satisfied the outrageousness standard
Severity of emotional distress must be “reasonable and justified under the circumstances” UNLESS the P has a peculiar susceptibility to such distress and the actor is aware of that
· Ex. scare tactics video, they knew the P was a PETA member so sensitive about animal issues
Consider power bias, racial or gender bias, and intensity and duration of the conduct
Frequent context in which it has been used: threats of violence, bill collectors, children and pregnant women, harassment and following
3rd person
Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress:
1. To a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, OR
2. To any other person who is present at the time, if such distress results in bodily harm
They have to actually witness the thing that causes the IIED, can’t just hear about it (ex. Hearing your husband was shot vs. seeing your husband get shot)
D has to have knowledge w/ substantial certainty that the 3rd person is present or be recklessly unaware that they are present
A common carrier is subject to special liability for insults by servants
E. False Imprisonment
ELEMENTS OF FALSE IMPRISONMENT:
An actor is subject to liability to another for false imprisonment if:
1. He acts intending to confine the other or a third person w/in boundaries fixed by the actor, and
2. His act directly or indirectly results in such a confinement of the other, and
3. The other is conscious of the confinement or is harmed by it
Confinement:
Confinement does not have to be actual physical restraint, can be overbearing the will of the plaintiff (Ex. McCann v Walmart: they believed they could not leave b/c the actions of the employees even though they weren’t physically confined anywhere)
Taking a person from place to place can constitute confinement
Shopkeeper’s privilege allows shopkeepers to detain shoppers suspected of shoplifting if the detention:
1. Was based on a reasonable belief
2. Was accomplished in a reasonable manner
3. Was for a reasonable amount of time
F. Stalking
ELEMENTS OF STALKING:
A person is liable for the tort of stalking when the P proves the following:
1. The D engaged in a pattern of conduct the intent of which was to follow, alarm, or harass the P
2. As a result of that pattern of conduct, the P reasonably feared for his/her safety, (or the safety or an immediate family member)
3. The D made a credible threat with the intent to place the P in reasonable fear for his/her safety (or the safety or an immediate family member) AND
4. The P clearly and definitively demanded the D stop the pattern of conduct, but D did not stop OR the D violated a restraining order
Harass: a knowing and willful course of conduct directed at a specific person which seriously alarms, annoys, torments, or terrorizes the person, and which serves no legitimate purpose
Pattern of conduct: conduct composed of a series of acts over a period of time evidencing a continuity of purpose
Credible threat: a verbal or written threat or a threat implied by a pattern of conduct made w/ the intent and apparent ability to carry out the threat (can include “written” electronically)
Emotional distress has to be substantial, but not severe
G. Trespass to Land
ELEMENTS OF TRESPASS
1. Act
2. w/ intent to enter
3. And does enter the land (of another)
Interferences w/ P’s interest in exclusive possession of land
Land includes things permanently affixed to the land (like building)
INTENT:
Intent is intent to enter NOT intent to enter onto the land of another, you don’t need to know it’s someone else’s land (if you don’t know it’s another’s land, you will have damages mitigated as an “innocent” trespasser)
Sufficient if you have knowledge w/ substantial certainty that your act will cause trespass
An unintentional entry onto the land of another is not subject to liability even when the entry caused harm
· Ex. Snow v. City: city provides water which had a leak which caused damage to the P’s home, the water entered the home was not a voluntary or intentional act by the city so this is not a trespass
· Ex. man surveying his property entered his neighbor’s land and surveyed it thinking it was his, this is still a trespass b/c he intended to enter and did enter his neighbor’s land
Exceptions:
The rule of trespass includes the right to deny others access to the land except under certain circumstances
· Ex. State v. Shack: providing gov’t mandated services to migrant workers who lived on P’s property was not trespass
· Police are privileged to enter property w/o trespassing if they have proper ground to arrest
· In an emergency, privileged to enter or use another’s property and thus invasion is excused
INDIRECT TRESPASS:
1. D acts affecting interest in exclusive possession of another’s land
2. Intent to do the act that results in the invasion
3. Reasonable foresight that act could result in invading P’s possessory interest [i.e., affects the nature & character of the land]
4. Substantial damage to the res (property)
Force and energy test: you have to prove the activity interfered w/ your right to exclusive possession of the property
Trespass does not need to be inflicted directly, may be committed by discharging matter knowing w/ substantial certainty results in the entry of foreign matters to the land of another
Ex. Borland v. Sanders: emission of lead particles and gases onto the property of their neighbor, making it unsuitable for farming. The Lead Company were aware the particles weren’t contained, were aware the particles were landing on the P’s land, and made the land unsuitable for farming (thereby intentionally causing damage and interfering w/ P’s exclusive possession)
H. Nuisance
ELEMENTS OF NUISANCE: a thing or activity (has to be an intentional act) that causes
1. Substantial and
2. Unreasonable interference with the
3. Possessor’s use and enjoyment of his land or an interest in land
Unreasonableness:
1. Balance P’s interest against D’s
2. Balance of utility of activity vs. gravity of harm
Gravity of harm, consider these factors:
A. the extent of the harm involved - continuous or episodic?
B. the character of the harm involved - annoyance or more?
C. the social value that the law attaches to the type of use or enjoyment invaded;
D. the suitability of the particular use or enjoyment invaded to the character of the locality; and
E. the burden on the person harmed of avoiding the harm.
Utility of conduct, consider these factors:
A. the social value that the law attaches to the primary purpose of the conduct;
B. the suitability of the conduct to the character of the locality; and
C. the impracticability of preventing or avoiding the invasion.
Requires significant harm of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose 
It doesn’t matter who was at the property first (ex. If you’re a pig farm and the neighborhood changes to be only big apartment complexes, the smell of the farm could be a nuisance)
Recovery:
· Can grant an injunction where a nuisance is found regardless of the disparity in economic consequences
· Permanent damages rather than an injunction are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm
· Ex. Boomer v. Atlantic Cement Co.: injunction to shut down a cement plant was not granted because the value of the cement plant to the public was greater than the injuries to neighboring landowners
I. Conversion & Trespass to Chattels
ELEMENTS OF TRESPASS TO CHATTELS: 
1. Act
2. Intentional interference
3. with chattel of another
4. resulting either in dispossession, or causing damage to the chattel
A chattel is personal property
Intentional interference: D had knowledge w/ substantial certainty he would interfere w/ their use of the chattel
Mistake of fact is not a defense (like if you thought the chattel was yours)
Ex. Intel Corp v. Hamidi: not trespass to chattels because the emails the D sent did not cause or threaten to cause damage to Intel’s computer system and did not interfere w/ their use of the computer system
Remedy for trespass to chattels is damages for repairs and loss of use, plus incidental damages
ELEMENTS OF CONVERSION (TROVER)
1. Act
2. Intentional interference
3. with chattel of another
4. resulting in significant deprivation of another’s property interest in the chattel
Ex. Moore v. Regents: the use of excised human cells in medical research does not amount to conversion b/c he had no interest in the property (his spleen) once it was removed from him
Ex. US v. Arora: one doctor destroyed the cell line of another doctor, the court found a cell line is a chattel capable of being converted or trespassed upon
Remedy for conversion is the fair market value of the chattel, plus incidental damages
Tracing: if the D benefited from the converted property, he can trace that benefit to get a higher remedy
It does not have to be tangible property (ex. Rasmusin: court ruled a plane design which was stolen by a company was a conversion)
J. The Prima Facie Tort doctrine
ELEMENTS OF PRIMA FACIE TORT: D has intent to harm and committed a wrongful act w/o justifiable excuse
Motive has to be solely intent to harm, cannot be a mixed motive (ie intent to harm and intent to make a profit)
Ex. Tuttle v. Buck: prima facie tort where the D created barber shops for the sole purpose of driving the P and his barber shop out of business b/c his motive was to cause harm
II. Privileges and Defenses to intentional harms
General characteristics of affirmative defenses:
1. D usually has the burden of proving each element of the defense
2. Defenses usually (but not always) defeat the entirety of the P’s claim (complete defense to liability)
3. Defenses ordinarily are triggered only if the P has established a prima facie case of tort liability
Expanding the circumstances under which a D may assert a defense necessarily cuts back on the circumstances under which the P may obtain recovery
A. Consent
Consent when found is an affirmative defense
Consent can be either express or implied
· Express: objective manifestation of an actor’s desire
· Ex. Authorizing a Dr to operate on you
· Implied: a judicially-determined finding that persons acted in a manner which warrants holding that they “consented” to a particular invasion of their interests; has not in fact consented, but is treated as though she had
· Ex. a woman who stood a vaccination line and held out her arm was held to have consented to the vaccination
Consent can be interpreted narrowly (ex. Mohr: held that P had only consented to surgery on one ear, so D shouldn’t have fixed the other ear) or generally (ex. Kennedy: held when a surgeon goes in and sees a problem he is free to settle that problem).
RULE: Interpret it narrowly - require consent for all surgical matters unless there is an emergency (unless there is an advanced directive)
Exceptions:
1. When consent is procured by fraud or duress or misrepresentation or threats
a. Ex. when a man cheated on his wife and gave her an STD, her consent was to sex not to the disease so her consent was not a defense for the husband
2. Consent overridden:
a. Ex. Hudson v. Craft: boxer’s consent to the fight invalidated in his suit against the promoter because of the public policy to protect the boxer (a class of people) from his inability to appreciate the consequences of his consent
3. Under conditions of emergency, a physician need not obtain a patient’s consent prior to treatment
Substituted consent: others can give consent for you if there is a condition of incapacity, insanity, or infancy
Conditional consent: one can impose a condition on her consent
· Ex. Ashcraft v. King: the P and her mother testified that they conditioned consent to surgery on the use of family owner blood, and the surgeon did not use family owned blood, so consent was not valid b/c the condition was violated
· Collateral matter: when the condition is not central to the consent (ex. Ashcraft requiring family blood was central to the consent) and instead involves a side issue (ex. Requiring the surgeon to wear green). When it involves a side issue (ie collateral matter) the breaking of the condition does not invalidate consent
B. Self-Defense
Rule of proportionality: one may exercise reasonable force necessary to repel an attack by another.
Defense of others: One may also kill or wound another (inflict SBI) IF one reasonably believes such force is necessary to preserve one’s own life OR to protect oneself from serious bodily injury, OR to protect another.
Self-defense expanded to include reasonable mistake: a reasonable but mistaken belief that you are being attacked is a defense, this is based on if a reasonable person would believe the self defense was necessary AND if the D honestly believed the self defense was necessary
Ex. Courvoisier: a man accidentally shot a cop b/c he thought he was one of the attackers; he reasonably believed he was being assaulted; court ruled he was protected by self-defense
Not liable for accidental harm to 3rd parties in self defense
C. Defense of Property
Owner/Occupier may defend real property from intrusion by unauthorized entrants.
· If entry obtained by constructive force: use no more force than is necessary to remove them from your property, force must be reasonably proportionate
· If entry obtained by actual force: One may exercise reasonable force necessary to repel, not including serious bodily injury/death
· SBI/Death may not be inflicted to protect property - Ex. Katko v. Briney: man could not use a spring gun to attack intruders
Exception: inside your home is considered an extension of your person, so SBI/death is allowed to defend
D. Official Privilege & Arrest OMITTED [i.e., not assigned]
E. Privilege of Necessity
ELEMENTS OF PRIVILEGE OF NECESSITY:
1. D must face a necessity
2. The value of the thing preserved must be significantly greater than the harm caused
Ex. Ploof v. Putnam: D had a privilege of necessity to dock his boat on P’s private dock b/c there was a storm
If a D has a privilege of necessity (private necessity), the general rule is that the privilege is incomplete and must still pay for the harm caused
· Ex. Vincent: a ship destroyed a dock during a storm, the shipowner had to pay for the dock even though he had the privilege of necessity to preserve his more valuable property
Exception for a public necessity, where the privilege is absolute or complete
When the emergency dissipates, so does the privilege
You can enforce the privilege w/ a reasonably proportionate amount of violence
Rule of general average contribution (GAC): a master of a ship may jettison some of the cargo to save the ship and the remaining cargo, the person whose cargo is tossed receives pro rata compensation from other parties including the owner of the ship so that the economic loss is shared equally by all
· Result is that the shipowner will toss the least valuable items regardless of who owns it (the 4 different valuable contents hypo)
III. Unintentionally Inflicted Harm
A. Introduction: Strict Liability vs. Negligence
Unintentional Harm - someone creates a “risk” of harm (for negligence, D creates an “unreasonable risk” of harm) - this is less than knowledge with substantial certainty
The general rule for instances of unintentional harm is that P must prove negligence
Strict liability prima facie case: a D is prima facie liable to P
1. If she acts
2. And her act causes P harm
Under strict liability, D is responsible to pay for the other’s loss
Ex. Powell v. Fall: strict liability: even though D’s train operation was in line with the statutory requirements, sparks caused fire damage to P’s property and he was held liable
Negligence prima facie case: a D is prima facie liable to P:
1. If she acts
2. Unreasonably under the circumstances (ie duty/breach)
3. And her act causes P harm (ie cause/damage)
Under negligence, you are responsible to pay for the other’s loss only if you acted negligently (ie unreasonably under the circumstances)
Ex. Brown v. Kendall: negligence: a man was breaking up a dog fight and accidentally hit the P, the court required the P prove the man was unreasonable in his act to hold him liable
ELEMENTS OF NEGLIGENCE:
1. Duty
2. Breach
3. Cause
4. Damage
DUTY
The general duty of care when a person acts, s/he owes everyone else a duty to act reasonably under the circumstances to avoid foreseeable and unreasonable risks (ie look at probability of risk) under the circumstances
· Ex. Stone v. Bolton: woman hit by a cricket ball, Ds failed to exercise the care to prevent injury to anyone on the highway b/c a reasonable person would have foreseen the potential harm b/c balls had gone over the fence before OVERTURNED in Bolton v. Stone because the woman’s injury was not probable, the risk was so small of injuring someone that a reasonable person would not have anticipated it because balls had only gone over the fence a few times in many years
BREACH
P must establish a specific departure from the standard of care owed by D to P
Breach can be either: an act that injures OR a failure to take reasonable precautions
Ways to establish a breach:
1. Reasonably Prudent Person/Calculus of Risk:
D either
a. Acted in a way to create an unreasonable risk of harm to the P OR
b. Failed to take precautions that a reasonable person would have taken under the same or similar circumstances
2. Custom
3. Statute
4. Res Ipsa Loquitur
CAUSE
1. Actual cause - was the D’s negligence a “but for” cause of P’s injury?
2. Proximate or legal cause - foresight test and directness test
B. The Reasonable Person
To establish breach, D either:
· Acted in a way to create an unreasonable risk of harm to the P OR
· Failed to take precautions that a reasonable person would have taken under the same or similar circumstances
Based on the objective standard of a “reasonable person” rather than the subjective standard of the specific D
Ex. Vaughan v. Menlove: court adopted a “reasonable person” standard to determine if D was guilty of negligence by placing flammable hay near cottages where the hay caught on fire and burned down the cottages
Exceptions:
· Children: create a subjectivized standard for negligence, look at a RP child of similar age and experience
· Exception to exception for children engaging in adult-like activities: if they are engaged in an adult like activity we treat them as an adult when looking at RPP
· Those w/ superior attributes: if a person possesses superior knowledge/ability/perception, he must exercise his superior attributes
· Ex. doctors, ski instructor, professional race car driver, architects, heavy equipment operators, mechanics
· Common carriers have a higher standard of care above the RPP
· Sudden physical illness: mental deficiency mitigates negligence claims where there is no forewarning of the sudden mental illness
· Emergencies: a person acting under an emergency created by another person is held to the standard of an “honest exercise of judgment” rather than the RPP standard
C. Calculus of Risk
Unreasonable conduct is the failure to take precaution that would generate greater benefits in avoiding accidents than the precautions would cost
Calculus of risk approach is often combined w/ RPP since CoR tells the RPP which risks s/he must guard against, tells you what is a reasonable and foreseeable risk
Ex. Blythe v. Birmingham Waterworks: ice blocking the pipes after a snowstorm caused water to destroy P’s home, the D was NOT negligent in not clearing the ice b/c a reasonable person would not have foreseen the incident, given the rareness of the intensity of the snowstorm
THE HAND FORMULA:
The D is liable only if B < P*L
· B is the burden of precaution to prevent the risk of injures
· P is the likelihood or probability something will happen to cause a loss
· L is the magnitude of the harm/loss
If the burden of the precaution is greater than the probability the loss will happen and the magnitude of the potential harm to the P, the D will not be liable
If the burden of the precaution is less than the probability the loss will happen and the magnitude of the potential harm to the P, the D will be liable
Contributory negligence:
Hand Formula also applies to contributory negligence. When applying to contributory negligence you see if the burden of precaution to the P is greater than the probability the loss will happen and the magnitude of the potential loss to the P
Ex. US v. Carroll: bargee was contributory negligent in not being on board b/c being on board would’ve prevented the incident destroying the barge, and having him on board was not a big burden but the possible damage was large and the probability the barge would break away was sufficiently high
D. Statutes and Regulations
Ps in negligence suits “borrow” standards of conducts established in statutes and gov’t regulations to show the the D’s non-compliance w/ the statutory mandate was negligent
Either a P or a D may invoke statutory violation in a negligence case
· P contends D’s violation demonstrates prima facie case of negligence
· D contends P’s violation demonstrates contributory negligence
3 possible effects of breaching a statute:
1. Mere evidence of negligence: the D’s violation of the statute is not necessarily enough evidence to avoid dismissal, but is some evidence of D’s negligence
2. Prima Facie evidence of negligence: the D’s violation of the statute by itself is sufficient to avoid dismissal, but not necessarily enough to persuade a jury, the D may still introduce evidence
3. Negligence per se: D is negligent as a matter of law, duty/breach has necessarily been established. Jury may still decide causation and damages
RULE: The majority of states hold that proof of a statutory violation constitutes negligence per se
Ex. Martin v. Herzog (Cardozo): the breaching of the statute requiring the Ps to have lights on their car was sufficient to establish negligence per se
3 prerequisites to invoke statutory violation:
1. D violated the statute (ie breached her duty)
2. The P is a person w/in the class of people the statute was designed to protect (statutory purpose)
3. The injuries are of the sort the statute was designed to guard against (statutory purpose) AND
******
4. The D’s violation of the statute caused the P’s injuries (causation analysis)
First three satisfy negligence per se under the majority rule
Statutory Purpose:
· Ex. Gorris v. Scott: statute requiring ships to pen animals to avoid contagion and sheep fell overboard w/o the pens, not the injuries of the sort the statute was designed to guard against so not negligence per se
· Ex. Poison hypo: purchase an unlabeled bottle of poison and your son drinks it, he is in the class the statute requiring labels was designed to protect and this is the injury it was designed to protect
Causation:
The violation of the statute must be a CAUSE of the harm to the P
Ex. Brown v. Shyne: chiropractor violated the statute requiring him to have a medical license, but not having a medical license was not causally related to the harm so long as the P’s injury wasn’t caused by carelessness or lack of skill
Ex. car crash where Kelly hits the Prof but she doesn’t have a license on her, it’s not her not having the license that caused the accident
Escaping negligence for statutory violations:
· When there is an outdated statute, will have the effect be “mere evidence” rather than negligence per se
· Ex. Lucy Webb Hayes: man jumped out the window of a mental hospital where a statute required bars on all the windows
· When it is unsafe to follow a statutory command
· Ex. Tedla: Ps were not walking on the side of the freeway the statute required of them b/c because there was more traffic on the other side so it was safer to not follow the statute and they were not contributory negligent even though they violated the statute
· Excuse violations when incapacitated, emergency not due to one’s own misconduct, or where “compliance would involve a greater risk of harm to the actor or to others”
· Restatement says a statutory violation is excused when “the actor exercises reasonable care in attempting to comply w/ the statute”
· Ex. case where landlord was required by statute to cover up lead paint, the hazard existed despite the landlord’s reasonable efforts to prevent it, statutory violation only regarded as evidence of negligence for which the D could defend against
E. Custom
a. General Rules
Custom is a standard practice in a given industry w/ respect to some matter of safety
RULE: Custom is relevant to but not determinative of reasonableness
· Even if it wasn’t custom, court may decide it is so imperative to the industry that they will require it anyways (reasonableness)
· Ex. TJ Hooper, they required radios on boats even though it wasn’t custom to have radios b/c the court believed it was reasonable to have radios
2 ways to use custom:
1. Custom as a sword: P established a custom and shows D deviated from the custom. Departures from customary safety standard is evidence of negligence
a. Ex. Trimarco: P showed D didn’t follow the custom of replacing glass shower doors with shatterproof ones, this was sufficient to allow the case to go to the jury
2. Custom as a shield: D introduces evidence of a customary practice and D shows that it complied w/ the industry custom. Demonstrating compliance w/ custom is not determinative of reasonableness
a. Ex. TJ Hooper: Ds claimed b/c there was no custom to have radios, it wasn’t negligent of them to not have radios even if that would’ve prevented the harm. Court rejects this - just b/c they complied w/ custom doesn’t mean it was reasonable
b. Medical and other professionals
RULE: For professionals, compliance w/ custom conclusively establishes a professional was not negligent (this is an exception to TJ Hooper)
Professionals:
Professionals = medical professionals, lawyers, and accountants
Courts apply the professional standard when the professional requires a special relationship with its clients causing their primary regard to be protection of the public rather than increased profitability
Ex. Rossell v. Volkswagon: held the professional standard does not govern an activity that is complex and technologically advanced but does not fit a traditional definition of professional - case where auto manufacturer wanted to be held to a professional standard where car battery was stored in the passenger compartment
Prima Facie Case for Professionals:
· P must offer explicit expert testimony establishing the standard of care exercised by other professionals in the field w/ respect to the particular practice AND
· P must offer evidence that the D in the case at hand deviated from that standard
Ex. Osborn v. Irwin Memorial Blood Bank: court adopts a professional standard, Irwin was not negligent because they followed custom by testing blood, even though the P contracted AIDS from the blood
Exception: don’t need expert testimony when it is incredibly obvious the professional breached a duty of care (ex. Ybarra: came out of operation w/ neck pain causing paralysis OR even more clearly coming out of an operation w/ medical instruments left in your body)
Schools of thought: if professionals disagree as to the appropriate treatment in a given situation, as long as the practice is a recognized alternative, compliance with either school of thought shields the medical professional from a negligence cause of action
Locality: look at standard care for professionals w/ a geographic scope in respect to similar localities as a factor in establishing the custom/reasonableness
· Courts have abandoned a strict locality rule b/c difficulty breaking the “conspiracy of silence” in small communities
· Ex. Vergara v. Doan: locality is a factor among many in determining whether the doctor acted reasonably, so locality is still relevant in determining standard of care, but is just an evidentiary factor
Minority rule:
Holds professionals to TJ Hooper standard (ie evidence of customary practice is relevant to but not determinative of professional negligence)
Ps may show that the customary standard is obsolete or unreasonable
Ex. Nowatske: argued that adherence to custom did not necessarily mean reasonable care
c. Informed Consent
Medical malpractice for lack of informed consent is negligently informing or not informing one’s patient of the risks of a procedure
P must show the D provided less info than the customary standard required the D to provide AND that there was a causal link b/w that lack of info and the patient’s consent to treatment
BREACH: Need to show the customary standard is to tell the patient of the risk and that the D failed to tell the patient of that risk
· Patient-centered standard of what risks to tell the “reasonable” patient so they can make an informed decision (as opposed to a professional standard). Need to disclose those risks that would be considered “material” to the ordinary person in a similar situation
· Material risks include the risk of the procedure, not having the procedure, any diff procedure, likelihood of effectiveness, and the side-effects
· Adopted in Largey v. Rothman: woman wasn’t warned of risk lymph nodes would need to be excised
CAUSE: P needs to show that w/o the departure (failure to disclose the risk), she would not have undergone the surgery. Shows that lack of material information “caused” her injury
· Objective standard (as opposed to the specific patient’s standard): would a reasonable person have decided not to go through w/ the surgery if they knew the risk (RPP standard)
F. Judge and Jury
· P has the burden of proving her case by a preponderance of the evidence (ie P must show to the satisfaction of a jury that the probability is greater than 50% that the D was negligent)
· Judges decide questions of law, juries decide questions of fact
· Negligence cases are mixed questions of law and fact: judges decides if the prima facie case has been met, the jury decides if there is enough for judgment
· Sometimes the evidence is so overwhelming, the P must prevail 
Negligence as a rule v. negligence as a standard:
Ex. Baltimore v. Goodman: P was driving across a railroad when he was struck by a train causing his death, was contributorily negligent b/c he failed to look for oncoming trains
Ex. Pokora v. Wabash Railway Co.: P was not contributorily negligent b/c he failed to look for oncoming trains. Should be judged on if he acted reasonably, not an arbitrary rule
G. Res Ipsa Loquitur
“The things speaks for itself” - the occurrence of an act implies negligence
· Where the doctrine applies, it permits the P to get to the jury w/o proving a specific breach
· If RIL applies, P obtains instruction regarding duty/breach and actual cause
To be able to invoke RIL, P must first prove 3 things:
1. The event must be of a kind which doesn’t occur in the absence of someone’s negligence
2. It must be caused by an agency or instrumentality w/in the exclusive control of the D AND
3. It must not have been due to any voluntary action on the part of the P
Whether these 3 criteria are satisfied is a question of law, the judge makes this decision
· Ex. Bryne v. Boadle: a barrel fell from D’s warehouse above him, where D was the owner of the whole area
· Ex. Colmenares: handrail stopped working on an escalator causing P to fall, where D was in control of the whole area
Non-disclaimable duties: where public policy precludes someone from avoiding responsibility for negligence (eg by hiring an independent contractor to manage an event or mechanical device)
· Ex. Colmenares: even though Ds hired an independent contractor to maintain the area, this is a non-delegable duty and Ds are still liable
Effect of obtaining RIL instruction:
1. Inference of negligence is permissible (but not mandatory, ie prima facie, jury decides) OR
2. Inference of negligence is mandatory unless D rebuts with plausible evidence OR
3. Inference of negligence is mandatory unless D persuades a jury it wasn’t negligent (shifts burden of proof to the D)
a. Ex. Ybarra: where P was unconscious during medical treatment and can’t know who of many Ds caused the injury or how the injury occurred, all Ds who had control over his body or the instrumentalities that might have caused the injuries may be held liable based on RIL. Ds can absolve themselves later.
IV. Causation
A. Actual Cause
a. The Basic Rule: The But-For Test
The “but for” test: P must establish that it is more likely than not the s/he would not have been injured “but for” D’s negligence (breach)
· More likely than not = preponderance of the evidence (51%), jury decides this provided the P has offered minimally sufficient evidence
The specific breach must make a difference in how P’s injury came about. P must prove the D’s negligence (ie specific breach) constituted a cause of P’s injuries
· The breach can be an affirmative act or an untaken precaution
· In the case where the breach is an untaken precaution, P must establish that but for the D’s negligence (in not taking the precaution), the P would not have been injured.
· Does not have to be THE cause, only A cause (there could be multiple causes)
Ex. Kirincich: if the Ds had used a life preserver instead of the lines, the P might have survived as it was much easier to grasp the life preserver, will let the jury determine if this was a “but for” cause
Coincident Causation: when a coincidence causes an incident, this is not causally related to the injuries resulting from this incident, too far removed
· Ex. Berry v Borough of Sugar Notch: P was speeding when the tree crashed, his speeding coincidentally caused him to be there when the tree fell, but this is not an actual cause just a coincidence, it could have happened to anyone and just coincidentally happened at that moment
Ways to solve the hypothetical of the untaken precaution:
1. leave it up to the factfinder
2. increased chances doctrine
3. shift burden of proof
Increased chances doctrine: if a negligent act was deemed wrongful b/c it increased the chance a particular type of accident would occur, and a mishap of that very sort did happen, this was enough to support that the negligent behavior caused the harm.
· Where such a strong causal link exists, it’s up to the negligent party to bring in evidence denying but for cause
· Ex.. Zuchowicz: Ds gave P an overdose of the drug, P developed an illness, unclear if the overdose (negligence) or just the drug caused the illness, but overdose increased the chances the illness would occur, so Ds were negligent
Shift burden of proof (infrequent): when the D is negligent, shift the burden of proof on the issue of causation to the Ds to absolve themselves
· Ex. Haft: P drowned in D’s pool and D did not have lifeguards or signs and rescue equipment as required by state law. Court shifted the burden of proof to D
b. Concurrent Causation
Apportionment: When there are multiple Ds, P is ordinarily required to apportion her losses to each D (several liability against each D)
Joint liability: when each D’s negligence is “part and parcel” of an entire loss, we hold both Ds liable for the entire loss
Joint causation: when there are 2+ Ds and cannot say that only one D’s actions were a but for cause of the injury
Types of joint causation:
1. Concert of action: both Ds are acting together, pursuant to a common plan/action
a. Ex. 2 motorcyclists racing and pass hor on either side, causing the horse to bolt and injure the rider - both Ds are jointly and severally liable to the rider
2. Concurrent causation: 2 Ds act at the same time, but are not acting together and either one’s negligence would have been sufficient to cause P’s injuries
a. Court shifts burden of proof to Ds to prove the other D was the cause or that the event would have occurred naturally w/o D’s involvement. In the absence of such proof, Ds are jointly and severally liable.
b. Ex. Kingston: held D liable where the other D was unknown when 2 fires converged to destroy the P’s home b/c D’s fire was a cause sufficient to cause the injuries
3. Indivisible injury caused by 2 tortfeasors
a. Ex. Ravo v Rogatnick: where 2 doctors each committed acts of medmal causing a child’s brain injury, not possible to determine whose negligence cause which part of brain injury (and the brain injury is not divisible anyways)

Possible legal remedies for a D to make another person pay for all or part of the judgment:
1. Indemnity: obtaining full satisfaction of one’s liability from another. Common law allowed indemnity in rare situations, where one D was more culpable than the other.
2. Contribution: obtaining partial satisfaction of one’s liability from another by shifting a portion of the loss from one D to another. Common law forbade contribution b/c it aids one wrongdoer against another and it was difficult to administer.
c. Alternative Liability
Alternative liability: where there are 2+ negligent Ds and P cannot identify which of 2 wrongdoers caused Ps injury, but it is likely only one caused the injury.
· Burden of proof shifts to Ds to exculpate themselves, if they cannot, joint and several liability
· Ex. Summers v Tice: 2 hunters shot uphill towards the P, resulting in injuries to his eye and lip. Court held both of them liable for the whole damage b/c it was impossible to prove whose shot caused which injury
d. Market Share Liability
Enterprise liability: 2+ Ds act independently, but develop industry-wide standards, delegated some functions to a trade association, market similar or identical products, have common design standards, marketing, common sales plan, BUT P cannot identify WHICH manufacturer produced the specific item that injured P, so P is allowed to sue all manufacturers
· Burden of proof shifts to Ds, joint and several liability applies if Ds cannot exculpate themselves
· Ex.  Hall v. EI du Pont: 5 companies made bottle caps, one of which caused injury to P, P was allowed to sue all companies b/c didn’t know who made the specific one that injured him
Market share liability: Market share approach approximates perfect matching, Ds pay total damages based on their respective market share when there is no way to identify which particular manufacturer made the specific thing that caused the injury
Market share liability requires:
1. Fungible product manufactured by all Ds
2. The injury stems from characteristics of the product; and
3. A “substantial share” of the relevant market is represented in the class of Ds (75% is enough, 25% is not enough)
THEN:
· Burden shifts to each D to show it didn’t manufacture the product that injured P
· AND each Ds share of total liability approximates the Ds share of the relevant market
Ex. Sindell: where various manufacturers negligently made a drug and the P did not know which gave her the specific drug, each manufacturer’s liability for the injury would be approximately equivalent to the damage caused by the drug it manufactured
e. Lost Chance of Recovery
· Reduction in chance of survival where it cannot be shown that the patient likely would’ve survived to a normal age if a timely diagnosis had been given
· Loss of a percentage chance of survival - P has lost some portion of his probable life expectancy
· The reduction of a chance of survival is sufficient evidence to allow the proximate cause issue to go to the jury
· Ex. Herskovits: Ds delayed the dead’s cancer diagnosis causing his chances to live to decrease
B. Proximate Cause
Proximate cause consists of a policy judgment as to how far liability should extend for harm actually caused by D’s tortious conduct
a. Introduction: Directness and Foresight
2 different approaches to proximate cause: foreseeability and directness
Directness: So long as the negligent act leads directly to the P’s injury, we will not limit the P to recovery for the same type of injury
Does the harm flow in an unbroken stream for the Ds tortious conduct OR is it too remote or interrupted by a superseding cause
Foreseeability: Whether we are going to limit the P’s recovery to the same type of risk that made the underlying act negligent
b. Unforeseen Persons
Person is a duty question
Foresight test governs
RULE: P has to be w/in the scope of the risk. Ask if the P is w/in the scope of the risk that the D ran.
The foreseeable P is a limitation on the duty the D owes. The D must be shown to owe a duty to this particular P (or class of people in which P is a member).
NOTE: the scope of the risk for statute cases is those Ps the statute was designed to protect
Example:
Ex. Palsgraf: P was not w/in the scope of the foreseeable risk and thus the D did not owe her a duty. The foreseeable risk was the package being knocked down and maybe hitting someone nearby - b/c they didn’t know the box had fireworks in it, there was no foreseeable risk of explosion. P was not nearby and therefore not w/in the class the D owed a duty. Therefore D was not held liable for P’s injuries
Rescuers:
When a D negligent imperils and causes injury to a person, he is also liable for injuries suffered by a third party in attempting to rescue that person. Rescuers are w/in the scope of duty
Ex. Wagner: P’s cousin flew out the door of a train which D was negligent in not closing, P was also injured while searching for his cousin’s body, held Ds liable for Ps injuries b/c he was a “rescuer”
c. Unforeseen Injuries - Type and Manner
TYPE OF INJURY:
Foresight test governs
The type of injury suffered by the P must be foreseeable in that it is the sort of injury which the D had a duty to guard against
Must evaluate the risk at the time of the breach, not in hindsight (forward-looking from the time of the negligent act)
NOTE: type issue is a duty question for statute violations, the type of injury the statute was designed to protect against
Examples:
Ex. rat poison above the stove hypo there is a risk of poisoning someone. If the poison causes an explosion, the type of injury caused by explosion was not foreseeable and therefore P cannot recover from the D for negligence. There was a foreseeable risk of poison, not of explosion.
Ex. Wagon Mound: oil spilled by Ds caught on fire causing damage to the P’s wharf where there was not a foreseeable risk of fire, only mucking. B/c the fire was not foreseeable there was no liability over the Ds
Ex. Wagon Mound #2: expert witness established fire on the water was flammable, so there was a foreseeable risk of fire and Ds were held liable
Exception: thin skull rule
Use directness test rather than the foreseeability test when the P has a specific vulnerability
Ex. D hits the P on the head w/ a soccer ball, the foreseeable injury is a concussion, but this P has a specific vulnerability which causes a heart attack and he dies. Under thin skull, P may recover full damages under this rule
Ex. Vosburg: it was enough that the boy’s kick caused knee damages even if the type of injury suffered was not foreseeable (b/c boy didn’t know the other kid had prior knee issues)
Courts have held that ordinary medical malpractice committed in the course of treating injuries created by the negligence of a D is a foreseeable consequence of causing bodily injury to someone
MANNER OF THE INJURY:
Directness test governs
The manner of the injury does not need to be foreseeable (just needs to be direct)
Ex. Kinsman Transit: even though there was a bizarre manner which could not have been foreseen, it doesn’t matter so long as there is a direct chain of causation; here there was a foreseeable risk of flooding (type) but the way the flooding happened wasn’t foreseeable but it was direct and was not too remote
EXTENT OF INJURY:
Directness test governs
The extent of the injury does not need to be foreseeable (just needs to be direct)
Ex. Kinsman Transit: there was a foreseeable risk of flooding (type), even though the actual flooding was a lot greater than you had anticipated (ie the amount was unforeseeable) it does not matter so long as the flooding was part of the direct chain of causation from the D’s negligent act
d. Intervening and Superseding Forces
Normally, if you caused the original harm, you would be held liable for subsequent injuries to the P caused by other parties’ negligence (ex. If the ambulance negligently crashes, or if the doctors commit medical malpractice - you are still liable for these subsequent loses)
A 2nd person’s wrongdoing can function as a superseding cause that relieves the perpetrator of a prior wrongdoing of responsibility, even though the prior wrongdoing was a but-for cause of the victim’s injury. The subsequent acts of a 2nd tortfeasor cuts off another’s liability
· Ex. you light a small campfire and it starts to burn out of control and you negligently leave it, the small campfire joins w/ a raging forest fire and the forest fire destroys Ps home - here the forest fire would be a superseding cause
Another’s criminal act will not be considered a superseding force such that it will not relieve you of liability for your negligent act where your negligent act allowed for the opportunity of the loss
· Ex. Britton v. Wooten: stacking trash in violation of fire codes after an arsonist lit a fire, resulting in destruction by fire of the building, your negligent stacking of the trash still makes you liable b/c you set the stage for the destruction of the building
· Ex. A Giants fan was beaten by Dodgers fans in the parking lot of the Dodgers stadium where the Dodgers had inadequate security. The inadequate security set the stage for the deliberate criminal act of the abusers, so the Dodgers can be held liable
V. Affirmative Defenses
Assuming the plaintiff has established a prima facie case of negligence, a defendant can assert an affirmative defense for which the defendant has the burden of proof
A jurisdiction will recognize either contributory negligence or comparative fault, but not both
Contributory negligence focuses on plaintiff’s failure to exercise due care in confronting a risk, while assumption of risk focuses on plaintiff’s voluntarily encountering a known risk
Contributory negligence employs an objective standard while assumption of risk employs a subjective standard
A. Contributory Negligence
ELEMENTS:
1. The plaintiff is negligent towards his own safety (ie acted unreasonably in regards to his own safety)
a. Example: X and Y both negligently hit each other. Each can sue the other for negligence and each can assert an affirmative defense of contributory negligence. A non-negligent pedestrian Z who was also injured would have a cause of action against both X and Y
2. The plaintiff’s negligence is a substantial factor in his own harm (ie causation)
a. The nature of the risk has to be causally linked to the injury
b. Example: a supervisor negligently sends a worker up on a scaffolding without a harness and tells the worker not to go on the right side because it is unstable. The worker ignores the instruction and bricks fall on top of him. Because the risk was falling and not bricks, the worker is not contributorily negligent because the bricks falling is not causally related to the plaintiff’s negligence
Effect:
All or nothing rule: The traditional rule is that contributory negligence is a complete defense, so the plaintiff recovers nothing, even though the defendant was negligent
Example: Neither X nor Y would win their lawsuits. Z has joint and several liability against X and Y
Example: Butterfield v. Forrester: the defendant negligently placed a pole in the rode and the plaintiff was negligently riding his horse too fast down the road and failed to avoid the pole. The plaintiff was not allowed to recover for his injuries because he did not use due care
Exceptions to the common law rule:
a. Statutory violation where the purpose of the statute was to protect people from the risk that materialized
i. Ex. a statute forbidding the sale of glue products to minors, a store sells to minors and the minors sniff the glue and die. The store cannot invoke contributory negligence
b. Custodial care when someone has the charge of another to protect them from themselves (ex. Minors, insane), the person in custody will not be contributorily negligent
i. Ex. A worker negligently leaves a storeroom open and minors under custodial care go in and sniff glue. The worker cannot invoke the minor’s contributory negligence
c. Emergency when the person is contributorily negligent in an emergency situation
i. Ex. A horse carriage is running out of control and a passenger leaps out of the carriage causing injuries. Can’t invoke her contributory negligence because it was an emergency, people don’t always act in the most rational way
d. Last clear chance applies when the defendant has the last clear opportunity to avoid harm to the plaintiff but failed to do so
i. Ex. Kumkumian v. City of NY: man was lying on train tracks when the train hit him and emergency brakes stopped the train, the conductor tried to get the train moving w/o checking but it wouldn’t go, so he checked and found the man’s body. P would have lived if they had checked under the train earlier, so doctrine of last chance applied. Will not be responsible for initial injuries, but has the last clear chance to avoid the later injuries
B. Assumption of Risk
Assumption of risk could arise in many contexts depending on the type of risk involved in the activity
You must consider the type of risk you are assuming. If it’s not the risk you incur, your assumption of risk does not matter
Examples:
· Skydiving: you assume the risk of the wind resistance or getting caught in one’s parachute, but you do not assume the risk of the packer not packing the parachute properly
· Horseback riding in the desert: you assume the risk of the horse being spooked by snakes, but you do not assume the risk of getting a poorly trained horse that spooks easily
Could potentially arise in any pre-existing or ongoing relationship (ex. doctor/patient)
Distinguish disclaimers of liability (ex. If you enter, you enter at your own risk). These may or may not involve a consensual release
a. Express
An “agreement” that is typically (though not always) in writing where you accept the risk
One party typically attempts to shift the risk of loss to the other party, or to change the underlying rule or law, or to change the forum in which a dispute will be heard
Exculpation clause: you agree to hold the other party harmless for her negligence towards you
Often in sporting or recreational activities
Examples: agreement not to sue, arbitration clause in consumer contracts, agreement not to pursue a class action
Challenges:
Exculpatory agreements are presumably enforceable, but there are 2 types of challenges:
1. Procedural challenge: attacks the manner in which an agreement was made
a. A realistic opportunity to bargain (ex. Adhesion contract: if you want to go skiing you have to sign this contract, take it or leave it)
b. Information was provided (also if there was intentional obscuring in the contract - courts typically hold that the exculpatory language must be explicit and conspicuous)
c. Opportunity to ask questions
d. ‘Knowing’ consent (ex. Not ‘knowing’ if the plaintiff doesn’t speak a word of English and they are asked to sign a document written in English
2. Substantive challenge: focuses on the underlying fairness of the agreement itself (ie violates public policy). To challenge enforceability of exculpation clause, one must develop policy reasons
Substantive challenges:
When making a substantive challenge, the courts look at the social interest at stake
Tunkl Factors:
1. The business is of a type generally thought suitable for public regulation (ex. A public hospital)
2. The party seeking exculpation is performing service of great importance to the public
3. The party holds itself out as willing to perform this service for any member of the public 
4. The party invoking exculpation possesses a decisive advantage of bargaining strength (ex. adhesion contract: if you want to go skiing you have to sign this contract, take it or leave it)
5. Imposes standardized adhesion contract
6. Under control of the seller
You can shift the loss (unless it’s against public policy to do so) for risks inherent in an activity, but not risks that were caused by the defendant
Example: Dalury v. SKI Ltd: they had a metal pole them improperly placed by the ski lift, not an inherent risk of skiing like crashing into a tree might be
b. Implied
ELEMENTS:
1. Knowledge: plaintiff must subjectively know, appreciate, and understand the risk of harm created by defendant’s conduct and
2. Plaintiff must voluntarily subject himself to that risk
(Relationship between subjective knowledge and voluntarily subjecting yourself to a risk, since if you do not know or understand the risk, you cannot voluntarily subject yourself to that risk)
Evaluate what risks that are inherent in the activity and what risks are not. The plaintiff only assumes those risks that are inherent
Examples:
· Waterslide: there is a risk of burns, water in the nose, etc. but no inherent risk of flying off the side
· Murphy v. Steeplechase Amusement: plaintiff fell down and injured himself on an amusement park ride which was designed to make you fall, so the falling was an inherent risk
· Plaintiff installs an antenna near a powerline and and the currents from the power line injure the plaintiff. We have to know if the plaintiff was subjectively aware of the risk of electrocution to know if he voluntarily subjected himself to the risk
Primary vs. Secondary Assumption of Risk:
Primary assumption of risk either lowers or eliminates the duty owed. It elevates the proof required in the prima facie case for negligence and is not treated as an affirmative defense. Question is whether the defendant actually owed the plaintiff a duty of care
Risks that are inherent in a sport or activity
· Examples: skydiving wind resistance or getting caught in your parachute, horseback riding with a horse being spooked by snakes, touch football falling or being stepped on, hiring someone to repair a rotten floor in a house and they fall in
In sporting contexts, you must establish recklessness for a risk inherent in the sport
· Ex. Knight v. Jewett: plaintiff’s hand broken by a defendant in a touch football game, court required the plaintiff to establish recklessness by the defendant
We treat coaches with the same standard as co-participants, must establish a coach was reckless towards the plaintiff
· Ex. Kahn v. East Side Union High School: coach who had a young swimmer dive without sufficient practice, resulting in a head injury
Secondary assumption of risk continues to be a defense, but is subsumed within comparative fault. The defendant breached a duty of care, but the plaintiff may have chosen to face the risk of harm presented by the defendant’s breach of duty
Risks that aren’t inherent in a sport of activity
· Examples: skydiving instructor mis-packing parachute or pushes participant out the aircraft, horse trainer gives a newbie an easily-spooked horse or provides defective bridle, football player after whistle is blown punches opponent in stomach, “swim at own risk” sign by a pond, loaning a car and telling them to “watch out for bad brakes”
C. Comparative Fault
Comparative fault is not an absolute defense but a proportionate defense
A jurisdiction will have either contributory negligence (total bar) or comparative fault (proportionate bar) but not both
ELEMENTS:
1. Similar to contributory negligence, must prove the plaintiff was negligent towards their own safety and the plaintiff’s negligence was a substantial factor in his harm
2. If a plaintiff is found contributorily negligent, the jury is asked to determine what percentage of plaintiff’s damages are attributable to the plaintiff’s own negligence
a. Then, take 100% of the plaintiff’s losses and reduce the plaintiff’s damages by the % of the plaintiff’s losses attributable to the plaintiff’s own negligence
i. Not a comparison, but a reduction
ii. When there are multiple defendants, in evaluating comparative fault you would sum the negligence of all defendants and compare that to the plaintiff’s negligence
With comparative fault, the last clear chance doctrine was no longer necessary
2 types of comparative fault schemes:
1. Pure: deduction could be as much as 99% and the defendant would be required to pay for 1% of the plaintiff’s damages
2. Impure:
a. Not greater than the defendant’s negligence: plaintiff may recover provided that the plaintiff’s negligence was no greater than that of the defendant’s
i. So the ‘highest’ point of negligence the plaintiff could recover for would be 50/50
b. Less than the defendant’s negligence: plaintiff may recover provided that the plaintiff’s negligence was less than the defendant’s negligence
i. So the ‘highest’ point of negligence the plaintiff could recover for would be 49% negligence
ii. Juries tend to find equal fault, so this distinction is important
Set-offs:
Majority of courts do not allow set-offs where each party sues the other for his damage
Example: In 2 separate negligence lawsuits where each defendant asserts contributory negligence against the other, if the jury finds X 40% at fault (10k damages) and finds Y 60% at fault (100k damages)
Effect of Comparative Fault upon Joint and Several Liability
Where there are multiple defendants, some states hold that they are still joint and severally liable, other states do not allow joint and several liability in such situations
VI. Affirmative Duties and Limitations on Duties
A. Affirmative Duties
Usually, a person has no duty to act affirmatively to aid another even if you could or should do so with little effort (ex. Stockberger v. US: employer who failed to make sure their employee didn’t drive home after he had a medical episode had to no duty to do so to prevent him from crashing the car)
· Distinguishes between a misfeasance where your action creates and harm, and a nonfeasance where you have done nothing when someone is harmed
· For the no duty rule - mere words are not enough to create an act, like convincing someone to jump into a pool where they begin to drown does not create a duty to act
Exceptions to the no-duty rule:
1. Failure to aid: a defendant begins assistance, then unreasonably discontinues assistance
a. Applies where the defendant either fails to provide reasonable care or leaves the injured person in a worse position than when the assistance began
b. Ex. Farwell v. Keaton: man was beat up, his friend helped him but then left him unconscious in a car outside his home
c. Ex. Zelenko v. Gimbel Bros: the defendant tried to help a sick customer and she eventually died whereas a bystander would have called an ambulance
2. Creation of a dangerous condition: defendant who creates a dangerous condition must do something affirmatively to protect others against that danger
a. Ex. If you dig a hole next to a sidewalk, you have created a dangerous condition for people walking
3. Creation of harm: When a defendant’s actions have harmed and the other is helpless and in danger of further harm, they now have a duty of rescue, even if they were not negligent or tortious
a. Ex. Maldonado v. Southern Pacific: when a man fell under a train and it was non-negligently moved, the railroad company owed a duty of rescue because their activity created the injury and the victim was otherwise helpless
b. Ex. Hardy v. Brooks: when a defendant non-negligently hits a cow in the road, there is a duty to remove it or give a warning to other drivers
4. Interference with another’s rescue attempt
a. Ex. Soldano v. Daniels: man requested to use a bar’s phone to call the police and the bartender refused, the court held the defendant had interfered with recuse
b. There are limitations on this - may be “refusing to assist” rather than blocking a rescue depending on the circumstances
i. Ex. Scruggs: a train was blocking the tracks and the firetruck couldn’t cross but the operators did not move the train and a fire burnt a house on the other side
5. Special relationships
a. Common carrier and a passenger (plane, train, elevator, etc.)
b. Business invitees if injured by a virtue of the premises, creates a duty to rescue for the business (ex. LS Ayres v. Hicks: boy caught his fingers in an escalator and the story unreasonably delayed stopping it)
c. Innkeeper/guest (ex. Kline v. 1500: must protect against foreseeable criminal acts by 3rd parties)
d. Custodial settings (ex. Duty to assist a child or a mental patient who is under your care)
e. Common social enterprise (ex. Farwell v. Keaton: duty to assist because they were in a “common venture” when they went to go pick up girls together)
f. Employer/employee if injured by a virtue of the premises or by a virtue of their work
6. Additional exceptions
a. Ex. Soldano v. Daniels: put a duty on the bartender to allow a rescuer to use their phone when a customer in another bar was being beat up
b. Special Relationships
Duty to protect someone with whom one is in a special relationship from the criminal behavior or a 3rd person
A landlord owes a tenant a duty of reasonable care to protect tenants from foreseeable criminal acts of 3rd parties (ex. Kline v. 1500: after the complex decreased security, a woman was robbed and attacked outside her apartment)
Businesses owes a duty to protect invitees from foreseeable criminal acts of 3rd parties
Foreseeability test:
Totality of the circumstances test (majority): what a reasonably prudent business owner would do on their premises given the circumstances
Example: Posecai v. Wal-mart: customer was robbed of her jewelry while in a Wal-Mart parking lot, court ruled there is a duty but it is not reasonable to impose it because the cost to prevent the theft was too great
Duty to control someone with whom one is in a special relationship to protect a 3rd party
A psychotherapist owes a duty to a non-patient if the patient credibly threatens physical violence to that person. Requires the psychotherapist to determine if the threat is credible, and if so they have a duty to exercise reasonable care to protect a potential victim and to control the conduct of their patient
· No relationship between the psychotherapist and the non-patient
· Duty to protect the non-patient from their patient’s actions
· Requires the awareness of a risk to a certain specific person in order to warn or protect them
· Judged by a reasonably prudent psychotherapist standard for the evaluation of the threat
· Balances this duty with the obligation of confidentiality
· Requires the psychotherapist to make reasonable efforts to communicate the threat to the would-be victim and law enforcement
· Some courts require more, such as confinement (Ex. Thompson v. County: liable for releasing a child offender who threatened to kill if released, which he did)
Example: Tarasoff v. Regents: a patient expressed they would kill the plaintiff, and then he did so
Need to know this case by name
Physicians have a duty to warn non-patients of the risk of contracting diseases carried by their patients
Example: Bradshaw v. Daniel: physician had an affirmative duty to warn identifiable 3rd persons in the patient’s immediate family against foreseeable risks from the patient’s illness, in this case the risk of contracting a non-contagious disease
Negligent Entrustment:
A defendant is liable for negligent entrustment where a supplier knows or has reason to know the receiver is likely to use chattel in a manner involving unreasonable risk
· There is no affirmative duty to investigate, but where they are aware of the risk they are liable
· Where another actor empowers a negligent party
Example: Vince v. Wilson: a woman told car dealership she was buying the car for her alcoholic DUI young irresponsible nephew, who later crashed the vehicle, and the woman and the dealership were both held liable
c. Gratuitous Undertakings
Elements that trigger duty:
1. Voluntary undertaking and/or promise
a. Promise often is relied upon rather than turning to alternative methods
2. Knowledge of and reasonable reliance by the plaintiff
Examples:
· Erie RR v. Stewart: the RR kept a watchman to stop trains from hitting cars, one day the plaintiff reasonably assumed they would be there but were not, and the plaintiff was hit by a train
· Marsalis v. La Salle: owner promised to keep their cat confined for rabies and the plaintiff reasonably relied on this, but the cat escaped and the plaintiff had to get rabies shots which she had a negative reaction to
· Beul v. ASSE: ASSE assumed a parental relationship over an exchange student who was raped by her host father who then committed suicide; ASSE undertook to protect against ordinarily unforeseeable conduct and failed to do so, so they were negligent
Limitation on ‘undertaking’:
Courts have placed limitations on undertakings for policy reasons
Examples:
· HR Moch v. Rensselaer Water: when a water company didn’t supply enough water to put out a fire, the court didn’t impose a duty because it would be too expansive to make the water company liable to everyone in the city
· Strauss v. Belle Realty: when a plaintiff was injured during a blackout, the court didn’t impose a duty on the power company because it would be too expansive to make the power company liable to everyone injured during the blackout
B. Limitations on Duty
a. Owners and Occupiers
Type of entrant
A landowner or occupier might owe affirmative duties to certain entrants upon her land:
1. A trespasser enters without consent or privilege to enter
2. A licensee enters with consent or under privilege but not invitee, social guest
3. An invitee is a business visitor or a public invitee (entering because of general invitation to the public)
a. Ex. you go to McDonald's to use their restroom without purchasing anything and are injured, since there is a general invitation to the public to enter you are an invitee regardless of no intention to purchase anything (contrast w/ if you are allowed to use a private club’s bathroom, then you’re a licensee)
COMMON LAW APPROACH:
Duty owed for conditions on land:
1. Classify the entrant (invitee, licensee, trespasser)
2. Define the duty owed by the owner to each class of entrant for conditions on the land
a. Invitee: owner owes a duty of ordinary care, including the obligation to inspect the premises for hidden traps
b. Licensee: if the owner knows of a dangerous condition that the licensee is not likely to discover, owes a duty to licensee either to warn or to make safe
c. Trespasser: the owner owes a duty only to not wilfully injure the trespasser, the owner has no duty to warn a trespasser or make safe conditions on the land; only owe a duty if the owner knows of a specific danger and that a particular trespasser is about to encounter it
i. Footpath exception: duty to warn of hidden dangers adjacent to a public way
ii. Attractive nuisance (child trespassers): an owner is subject to liability for physical harm to child trespassers caused by an artificial condition if:
1. The place where the condition exists is one upon which the owner knows or has reason to know that children are likely to trespass and
2. The condition is one of which the owner knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children and
3. The children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it and
4. The utility to the owner of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved and
5. The owner fails to exercise reasonable care to eliminate the danger or otherwise protect the children
Duties for activities on land:
· Invitee: owner must exercise reasonable care for their safety
· Licensee: owner is liable if he does not use due care
· Owner should expect that the licensee won’t discover the danger
· The licensee must not have reason to know of the risk
· Trespasser: avoid willfully injuring trespasser
CALIFORNIA APPROACH:
Applies ordinary negligence standard of due care for the duty owed to all entrants and abolishes the distinction between licensee and invitee
The status of the entrant becomes relevant at the breach stage rather than the duty stage
· If they are a trespasser, if you would not expect them you would not need to take any precautions, but if you become aware of them you must take some precaution, if they are a known trespasser you must do something, need to act as a reasonable person would under the circumstances
· Awareness of the trespassers (or lack of awareness) is still relevant in the analysis (ex. San Francisco warehouse fire case, because the owner of the warehouse was aware of the trespasser he breached the duty of reasonable care but not warning them of the risk of fire)
b. Negligently Inflicted Mental Injury
DIRECT VICTIM:
Impact rule:
1. The defendant acted negligently towards plaintiff in which the plaintiff’s person was touched
2. Plaintiff suffered emotional injury resulting from the defendant’s conduct
3. The emotional injury manifested itself in physical consequences
The rule drew too many arbitrary lines and was overturned
Zone of danger rule:
1. Defendant acted negligently towards plaintiff in which the plaintiff was in the zone of danger
2. Plaintiff suffered emotional injury resulting from the defendant’s conduct
3. The emotional injury manifested itself in physical consequences
Example: Robb v. Penn RR: a woman’s car stalled and she was almost hit by a train before she jumped from the vehicle, causing her emotional distress with physical consequences
Physical Consequences:
· Insufficient: transitory, non-recurring physical phenomena such as dizziness, vomiting, etc.
· Sufficient: ulcers, heart attack, heart murmur, prolonged vomiting, long continued nausea or headaches
Exceptions to physical consequences rule:
· When a dead body is mistreated, close relatives have a cause of action when the body of next of kin is mistreated
· Fear of cancer if the plaintiff can establish (1) knowledge of a significant increased risk of cancer and (2) based on medical opinion, it is more likely than not that the plaintiff will develop cancer in the future due to the toxic exposure
BYSTANDER CLAIMS:
Where a defendant acted negligently toward someone else and the bystander suffered emotional distress because he watched the direct victim suffer
Note: It is possible to be both a direct victim and a bystander
ELEMENTS:
A bystander may recover where
1. He was near the scene (physical proximity)
2. Shock resulted from direct observance of the accident (as opposed to learning about it)
3. The bystander and the victim are closely related
a. Must be actually related such as a brother, mother, sister, etc. and not a cohabiting but unmarried couple or close friends
Example: James v. Lieb: a young boy watched his sister die as they were riding bikes together and a truck hit his sister, the court allowed the brother to recover
c. Economic Loss Rule
Economic loss rule: a person whose damages consist only in economic losses may not generally recover them through a negligence action in tort
· Economic losses are the money people lose when they’re injured that doesn’t involve compensation for pain and suffering or repair of physical injuries (ex. lost wages, lost opportunities such as lost jobs or lost time, lost profits)
· Can recover if economic losses are accompanied by property losses or personal injury, or with a tort that specifically allows such recovery
Example: the defendant negligently destroyed a bridge to an island which caused the businesses on the island to fail, but businessness could not recover because that is pure economic loss
It is purely an economic loss when property only damages itself as in a defective or failed product
Ex. East River v. Transamerica: where a turbine was defective, were not allowed to recover because the turbine only destroyed itself
Exceptions to the Economic Loss Rule:
1. Special relation between parties (ex. Negligent transmission of a telegraph message)
2. Negligent failure to obtain proper attestation of a will (ie legal malpractice)
3. Negligent performance of profession (includes bankers, real estate agents, accountants, surveyors, analysts, insurance brokers, doctors, architects, attorneys, bailees, etc.)
4. Maritime and admiralty law has created several exceptions
5. Pollution of a stream
6. Recovery of economic losses as parasitic on a personal injury or property (ex. Your car is damaged and you worked for Uber and now cannot work)
7. Where a tort specifically allows (ex. Defamation, privacy, misrepresentation, interference with contract, prospective relations, economic torts, statutory torts)
Policy exception:
If there is particular foreseeability of a plaintiff’s economic losses, for policy reasons a judge may impose a duty on the defendants to the plaintiff
· Must distinguish the plaintiff or group of plaintiffs from the general public
· Requires a case-by-case analysis
Examples:
· Union Oil: the defendants who caused an oil spill owed a duty to commercial fisherman to act reasonably to avoid the negligent diminution of aquatic life resulting in the loss of fishing opportunities, the court distinguished commercial fisherman from tourism or restaurants because they draw their livelihood from fishing
· People Express Airlines: the defendant who allowed chemicals to escape into a stream and made nearby business evacuate including the plaintiff’s business, the court allowed the plaintiff’s business (an airline) to recover because its losses were ‘particularly foreseeable’
VII. Vicarious Liability
Vicarious liability is when a person who is in a position of responsibility and control of another is responsible for the torts of another
2 types of vicarious liability:
1. Respondeat Superior: employer is responsible for an employee’s torts
2. Agency relationships: a principal’s liability for the torts of an agent
a. If you appoint someone to act for you
b. If they act under your control and direction
Employees vs. Independent Contractors
Employers are vicariously liable for torts of employees committed during the course and scope of employment
Employers are not vicariously liable for torts of independent contractors
Direct Liability vs. Vicarious Liability
Employers are vicariously liable for the torts of the employee, while the employee is directly liable to the injured plaintiff for their own torts
Employers can be held directly liable for negligence for
1. Failure to train: must show that but for failure to properly train, the plaintiff would not have been injured
2. Failure to supervise
3. Negligent hiring: should have known or did know person is not adequate for the job
Examples: hiring a teacher with a history of child molestation, a church rotates a child molesting priest rather than firing them
A. Respondeat Superior
The respondeat superior doctrine: an employer is responsible for an employee’s acts done within the scope of employment
The motive test required the employee was motivated by an interest to serve the employer
The purpose test required they were performing work assigned by the employer or engaging in a course of conduct subject to the employer’s control, and not an independent course of conduct not intended by the employee to serve any purpose of the employer
MAJORITY TEST: The foresight test requires the employee’s acts must be reasonably foreseeable in light of the activities of his employment
· If some harm is foreseeable, the principal is liable even if the particular harm was unforeseeable
· An act may be within the scope of employment even if it is forbidden or consciously criminal or tortious
Qualifications:
1. Employer is not liable when the employee’s conduct does not create risks different from those attendant on the activities of the community in general
a. Must be specific to employment and not his activities in the community in general, contrast from Bushey if the sailor had set fire to the bar or caused an accident on the street while returning to the ship
2. The employee’s conduct must relate to the employment
a. So no vicarious liability in Bushey if they shot someone because he was his wife’s lover
Example: Bushey v. US: a drunken sailor returning to his ship opens valves on the dry dock causing a ship to sink, because he was required to return to the ship this was reasonably foreseeable
Vicarious Liability for Intentional Torts
An employer may also be held liable for an intentional tort in some cases if it is done in the course and scope of employment
Examples:
· A bouncer kicking someone out of a club who commits battery is acting in the course and scope of his employment
· Manning v. Grimsby: a pitcher throws a fastball at hecklers and injures the plaintiff, it is in the course and scope to hit another player with a fastball and to hit a spectator with a foul ball, also customary for fans to heckle the pitcher, the court found the team vicariously liable
· Lyon v. Carey: a furniture company that required customers to pay in cash upon delivery had their employee get upset with a customer who did not have cash, and he raped and beat her; the court held since the company empowered him to gain entry, he was there for his job, and he was enforcing the policy, they were vicariously liable
· A company was held vicariously liable for an employee who kicked a taxi cab driver because he was enroute from one job location to another 
Detour vs. Frolic:
A detour is a minor deviation from an employee’s assigned task (ex. Stopping for coffee) and does not allow the employer to avoid liability
A frolic is a major deviation from an employee’s assigned task (ex. Driving to Canada) and does allow the employer to avoid liability
B. Agency Relationships
The general rule is an employer is not vicariously liable for the torts of an independent contractor
Exceptions:
The principal is vicariously liable for an agent’s torts when an independent contractor commits a tort involving:
1. Apparent authority
2. Implied Authority
3. Non-delegable duties: one who by statute or by administrative regulation (or public policy) is under a duty to provide specified safeguards or precautions for the safety of others is liable for an agent’s failure to provide such safeguards or precautions
a. Ex. Puerto Rico escalator case, the store was held vicariously liable for their independent contractor’s failure to install an auto-stop in the escalator
4. Inherently dangerous work (ex. Demolition and excavation)
a. Ex. Majestic Realty v. Toti Contracting: the city hired a contractor to demolish a building and the knocked the building onto a neighbor’s roof, the court held the city vicariously liable
Apparent authority: a principal may be held liable for the acts of an agent if the principal:
1. Permits the appearance of authority in the agent/independent contractor (holding out) and 
2. The plaintiff justifiably relies on this appearance
Examples:
· Petrovich: Share held them out as under Share’s employment by calling them “Your Share doctor” and the plaintiff justifiably relied on this
· A motorist stopped at a Texaco gas station where the attendant negligently set a fire injuring the plaintiff, even though it was a franchise Texaco is liable under apparent authority because they used Texaco emblems and representation to show it was a Texaco gas station
Implied authority: the defendant exercises significant control over the agent’s acts
Look at if the agent retains the right to control the manner of work or if the principal controls it
Examples:
· Petrovich: Share had rules to limit the independent contractor doctors so they could not conduct additional tests and controlled who they referred out to, which was Share controlling the manner of work
· Tube Art hired a backhoe operator to dig a hole for a new sign and instructed them on the location and dimensions of the hole to dig and controlled the excavation of the spot and got the sign permits, they had implied authority over the negligent backhoe operator
VIII. Traditional Strict Liability
Under strict liability, the plaintiff must prove the defendant’s act caused the plaintiff harm, even if the defendant was not negligent
A. Animals
To determine the liability for an animal, the animal must first be classified:
1. Wild animals: strict liability
a. Limited by the characteristics that make the wild animal dangerous
i. Ex. A snake strangles and a tiger bites
ii. Ex. Bostock Ferari Amusements v. Brocksmith: the P was driving a buggy and his horse was startled by a bear and reared causing the owner injury. The injury did not result by the dangerous propensity of the bear, so no strict liability
2. Domestic animals: negligence
a. The plaintiff must prove the defendant did something a reasonably prudent person would not do
3. Domestic animals that the owner knows or should know exhibit vicious propensities: negligence per se or strict liability (depending on the jurisdiction)
a. If the owner has such knowledge, it is foreseeable
b. Doesn’t have to be a bite, enough if they growl and try to get at someone from behind a fence, but this also might not be enough
Courts classify groups of animals (ex. All dogs are domestic animals)
B. Abnormally Dangerous Activities
If some activity is abnormally dangerous, the activity is treated under a strict liability standard
Strict liability is an activity level evaluation, negligence is a care level evaluation
· Example: For negligence, if one ships explosives via railroad, we look to see if they are doing so carefully. For strict liability, it forces the actor to decide which type of shipment is least risky
Rylands Rule: if you bring anything on your land which, if it escapes, is likely to do damage, you’re strictly liable if it does escape
Must be for harm resulting from unnatural use of the land
Examples:
· Rylands v. Fletcher: strict liability on the defendant who built a large pond in a mining community because this was an unnatural use of his land which posed a high degree of risk to his neighbors, and the pond leaked into the neighbor’s mindworks
· Bunyak v. Clyde J Yancey and Sons Dairy, Inc: overflow pump broke, causing manure to flow from D’s to P’s land and contaminate P’s ponds. Court strict liability because if manure escaped it would cause great harm and the storage was an unnatural and uncommon use of the land
Courts have interpreted natural uses of the land however they want
Example: Turner Big Lake Oil Co.: creating a body of water was “natural use” in Texas although it wasn’t in England because there was less natural water present in Texas than in England
Restatement Rule:
1. One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm
2. The strict liability is limited to the kind of harm which makes the activity abnormally dangerous
Factors to determine if an activity is abnormally dangerous which must be balanced against each other (all may be considered and none are required):
a. The existence of a high degree of risk of some harm to the person, land, or chattels of others
b. Likelihood that the harm that results from it will be great
c. Inability to eliminate the risk by exercise of reasonable care
i. Looking at the activity in general, not the specific facts of the case
d. Extent to which the activity is not a matter of common usage
e. Inappropriateness of the activity to the place where it is carried on; and
f. Extent to which its value to the community is outweighed by its dangerous attributes
Examples of abnormally dangerous activities
To determine if something is abnormally dangerous, you look at the activity as a class, not case-by-case
· Do activity-by-activity analysis to determine if it is abnormally dangerous without regard for the specific facts of the case
· How you define the category of the activity makes it narrower or broader
Examples:
· Spano v. Perini: vibration and force of the explosion caused damage to the plaintiff’s home without any physical invasion, strict liability because blasting is an abnormally dangerous activity
· Siegler v. Kuhlman: Transportation of gasoline in tanker trucks on public highways was an abnormally dangerous activity - this now applies to all such transportation on the highway, not just this particular event
· Pile driving, storage of toxic gas, blasting with explosives, crop dusting with airplanes, fumigation and toxic gases, transportation or storage of flammable or explosive materials, fireworks displays, rocket testing, storage of gasoline
Counterexample: Indiana Harbor: court held no strict liability because the risk could be controlled by negligence (controversial opinion)
IX. Products Liability
A. Product Defects
3 theories of products liability for injuries caused by a product:
1. Warranty
2. Negligence
3. Restatement
These are all alternative theories, any of which could apply to a given case
Examples:
· Escola v. Coca Cola: a waitress stocking coke bottles had one explode in her hand, causing her severe injuries; the court held she could recover under res ipsa, but this was a nod at strict liability
· Greenman v. Yuba Power: a man used a power tool to shape pieces of wood which flew out of the machine, the manufacturer was held strictly liable
NEGLIGENCE:
No Privity Requirements in Negligence
In a negligence cause of action, there is strict liability against the manufacturer and other entities in the chain of distribution (ie retailers, distributors) to anyone who will foreseeably come into contact with the defective product
Under the negligence theory, anyone within the scope of the risk can recover
Example: MacPherson: a passenger in a defective vehicle can recover even though they are not the direct purchaser, and can recover from the manufacturer even though they are not from who the driver purchased the car
WARRANTY:
2 types of warranty:
1. Express warranties: promises made by the manufacturer that a product will function in a specific way
2. Implied warranty of merchantability: an implied representation that goods are reasonably suitable for the ordinary uses to which goods of that description are sold
Example: McCabe v. Liggett Drugs: the retailer sold the plaintiff a coffee maker which exploded in her face, this broke the implied warranty of merchantability and thus the retailer was liable
Limitations to Warranty
· Everyone who sells a product owes a duty of merchantability to whoever they sell the product to
· The duty of merchantability extends to the ultimate purchaser of a product
· Example: Henningsen v. Bloomfield: the court allowed the defendant who purchased a vehicle from a retailer to sue the manufacturer of the car even though they were not in privity because he was the ultimate purchaser of the vehicle
· Manufacturers cannot disclaim the duty of merchantability
· Example: Henningsen v. Bloomfield: the court did not allow the clause in the express warranty trying to disclaim their implied warranty of merchantability

3 alternatives regarding to whom a duty is owed per the UCC:
1. Any natural person in the family or household or who is a guest of the buyer if it is reasonable to expect that such a person will use, consume, or be affected by the product; but not property damage
a. Example: if you’re visiting a friend and a coffee maker blows up in your face or if you are a passenger in a defective vehicle
2. Any natural person reasonably expected to use, consume, or be affected by the product can recover for their injuries, but not property damage
a. Example: you drive a defective car and hit someone, the person who is hit can recover for their injuries but not their damaged car
3. Any person, does not limit to personal injuries, can also recover for property damage
a. Allows a cap on property damages but not on personal injury damages
Economic Losses:
For implied warranty, may recover purely economic losses
Example: Transamerica: where a defective turbine exploded causing damage only to itself, the court held the plaintiffs could only recover under warranty because the damages were purely economic, could not recover in tort
RESTATEMENT:
1. Defendant is in the
a. business of selling
b. products for use or consumption and
c. product is expected to and does reach the consumer w/o substantial change
2. The product is in a defective condition. Plaintiff must prove one of the following:
a. Manufacturing defect
b. Design defect
c. Warning defect
3. The defect results in:
a. Physical harm to the user or consumer or foreseeable bystander
i. You can claim emotional distress as long as it satisfies the rules under it
b. Or to her property (other than to the product itself)
Causation: Must prove that but for the defect, the plaintiff would not have been injured
Privity: Most courts hold that each participant in the chain of distribution is strictly liable to subsequent purchasers, users, or bystanders
Economic losses: cannot recover for damage to the product itself or for lost profits or benefits because the product is not available in a tort theory of recovery
Substantial change: the product must not have significantly changed since it was purchased (ex. A man who purchased parts of an airplane and then assembled it but it crashes; did not reach him without substantial change since he put the parts together himself)
a. Manufacturing Defects
A product is defective in construction if it departs from its intended design
Examples: mouse in your cereal, rice-a-roni with maggots, a fly in your hand cream (as opposed to a scorpion in your vodka)
Malfunction Theory: allows circumstantial evidence to permit the jury to infer there was a defect. The plaintiff must then prove there were no alternative causal factors and that the plaintiff was using the product within the ordinary use of the product
Example: Ducko v. Chrysler Motors: a woman claimed a defect on her vehicle caused an accident but the expert could not locate what specifically caused the accident, and the court permitted an inference of a defect
Exception: not a manufacturing defect it is is naturally occurring ‘defect’ (Ex. Mexicali Rose: a sharp bone in a chicken enchilada; or a kernel in popcorn)
b. Design Defects
2 alternative tests for design defects:
1. Consumer Expectation Test: a product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
2. Risk-Utility Test: a design is defective if
a. The jury determines the product’s design embodies excessive preventable danger or
b. The jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design
You can bring the design case against any seller in the marketing chain but the suit is usually brought against the designer of the product
Consumer Expectation Test:
The consumer expectation test is appropriate when the product user’s everyday experience makes it clear that a product’s design violated the minimum safety expectations for such a product. The product must be
within the ordinary experience of members of the public
· Expert testimony on what an ordinary consumer would or should expect is not permitted
· Exception when the product is specialized in use because expert testimony of those who use the product can tell the jury what actual consumers expect (ex. Allowed expert testimony on the expectation that a hand-saw have a blade guard)
· Look at the specific defect in question to see if it is familiar to the average person
· Ex. Soule v. GM: the design defect was for a specific part of the car, not the car itself; although lay people have expectations for safety of vehicles, they are not familiar with the specifics of vehicle designs
Examples:
· German Trabant: even though ‘everyone’ knew the cars were dangerous, that did not protect the manufacturer from liability because an ordinary consumer would expect a vehicle they used in a reasonably foreseeable manner to be safe
· A lawn tractor tipped over and trapped the rider underneath spilling gas onto the rider. Could use the CET because an ordinary consumer would expect the lawn tractor not to spill gas, and the idea of a gas cap is fairly simple
· Not having passenger handles on a bus. Could use the CET test because ordinary consumers could judge the defect 
Risk Utility Test:
It is not appropriate to use the CET when the design defect deals with a complex design issue
Where there is a complex design issue, courts will use the RU test. You can always you the RU test.
Example: Soule v. GM: the court held it was not appropriate to use the CET because the issue was with the toe-pan and brackets of the car, which was a complex design issue and not within the ordinary experience of members of the public
Barker Factors:
1. The gravity of the danger posed by the challenged design
2. The likelihood that such danger would occur
3. The mechanical feasibility of a safer alternative design
a. Some courts require proof there is an existing alternative design, but the majority approach only considers this as a factor
4. The financial cost of an improved design
a. Ex. Pinto case feasible alternative design of a different design where battery not in the dashboard, it was $11 to make this change so financial cost of alternative was reasonable
5. The adverse consequences to the product and to the consumer that would result from an alternative design
a. Ex. cannot dull a blade w/o ruining its utility
b. Ex. Greenman: showed inadequate strength to hold a piece of wood, the stronger clasp would be reasonable in relation to the utility of the product and would not have any adverse consequences, will not change functioning of the machine
c. Ex. adverse consequences of slowing down a stamping device not overborne by the risk of the users, it was reasonable to slow down to save life and limb of the individual worker
Crashworthiness doctrine: manufacturers must design vehicles to withstand accidents, they will be liable for ‘enhanced injuries’ that took place as a result of the defect (but not for the initial injures from the car crash itself if the crash was a result of operator error)
Examples:
· Barker v. Lull: a high-loader operating on a hill tipped over and dumped lumber onto the operator; the court held this was a design defect because they could’ve had an automatic leveling device or a stronger enclosed cab
· Cronin: delivery vans had ‘hasps’ which flew forward if the driver got into an accident, causing serious injuries; the court held this was a design defect because there was nothing to prevent the hasps from flying forward
Product Misuse:
Product misuse is using the product in a way other than that intended by the manufacturer (ex. Taking a friend’s prescription drugs, wearing a tree skirt as a skirt)
Using a product in a way the manufacturer did not intend will not bar recovery if the use was reasonably foreseeable by the manufacturer (ex. Standing on a chair)
· Foreseeability depends upon the intended and actual uses of the product which are well known to the manufacturer and the general public
· Thus, if you are aware the product is being misused, need to provide for this
Burden of proof: Depends on the jurisdiction. If it is an affirmative defense, the seller has the burden of proof. If it is not an affirmative defense, the consumer bears the burden of disproving product misuse.
Open and obvious flaws:
If it’s an open and obvious ‘flaw’ in a design, it is much less likely that it’s a defect
This is an element to consider when evaluating whether it’s a design defect
Example: Contour vest vs. wraparound vest for police officers, the contour gave a side hole where they could be shot but had other benefits, the court held since it was an open and obvious part of the design was not a design defect
c. Warning Defects
Warnings defects are a failure to warn or an inadequate warning
2 types of warnings:
1. Instructions: how to safely use a product
2. Warnings about hazards: the risks of using a particular product
When a manufacturer must give a warning
A manufacturer must give a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product
A manufacturer does not need to warn about open and obvious hazards (ex. A knife is sharp)
Exception: Learned intermediary rule: if there is a middleman that can inform the consumer, then the manufacturer only has a duty to warn that middleman (ex. Doctors providing medication information to patients)
· Exception to the exception is birth control pills, the manufacturer owes a duty to warn both the doctor and the patient of material risks because birth control pills have more decision-making on the choice of the plaintiff who is an active participant (MacDonald v. Ortho)
To whom a warning must be given
Purchasers, users, and persons who foreseeably will be injured or endangered by use or exposure to the product
The adequacy of the content of the warning
The manufacturers must provide a written warning conveying reasonable notice of the nature, gravity, and likelihood of known or knowable side effects
· If you don’t say why not to do something, this is not an adequate warning (contrast “don’t spray in an enclosed space” with the addition of “or you will suffer brain damage”)
Example: MacDonald v. Ortho: was not sufficient to say “blood clot”, also needed them to say “stroke”
If the lack of warning caused the plaintiff’s injuries
Heeding presumption (majority): for warnings about how to use a product, there is a presumption that had the defendant given an adequate warning, the plaintiff would have heeded and followed it (ex. Don’t drive a lawnmower parallel to a slope because you’ll tip it over)
A significant minority of courts do not use the heeding presumption and follow the usual causation rules
It is not sufficient to show that the product caused injuries. Plaintiff must also show that but for the particular defect in the warning, a reasonable person in the plaintiff’s position would not have been injured
B. Persons to Whom Duties are Owed
Who qualifies as a seller
Sellers: manufacturers, wholesalers, retailers, grocery stores, restaurants
Not Sellers: sellers of used products, sellers of homes (unless it is a prefabricated home such as a mobile home), sellers of services, a casual seller as in someone who sells one product on Ebay, sellers of blood or other human body parts, hospitals for items incidental in treatment (as opposed to an item from the giftshop)
· Example: Cafazzo: hospital not strictly liable for products in a jaw implant which was shown to be negligent
Products v. Services:
There is only strict liability for products, not services
If the person is selling a service, they are not a seller (Ex. a hairdresser, a makeup artist)
Example: if the brakes fail on a car resulting in an accident, we must know if the problem was with the device (product) or the installation (service)
C. Defenses
Product Misuse
Product misuse for an unforeseeable use is not an affirmative defense, but undermines the prima facie case because it means the product is probably not defective
Foreseeable misuse of a product might be part of a contributory negligence defense
Example: Daly v. GM: an auto manufacturer was strictly liable for the product defect of a door not locking, but the plaintiff was contributorily negligent in not using his seatbelt
Open and Obvious Danger
An open and obvious danger is not an affirmative defense because even if a danger is open and obvious, it could still be a product defect
Example: contrast a warning that a knife is sharp with a warning not to stick your hand in a fan but there is no enclosure of the blades
Preemption
Some federal statutes preempt state products liability law on the grounds that the state law is preempted by federal statute. Congress can preempt certain items from strict liability complete, or in certain circumstances
Workers Compensation
Workers compensation shields employers from liability for employee’s injury from a product, but a suit against the manufacturer is still possible
Workers compensation is automatic and without proof of fault will compensate anyone injured in the workplace
X. Damages
Damages describes a payment made to compensate a party for injuries suffered
Proof of damages is an essential part of the plaintiff’s cause of action
3 broad categories of recovery:
1. Nominal Damages are trivial sums of money awards to a litigant who has established a cause of action but has not established that he is entitled to compensatory damages
a. Ex. battery, assault, false imprisonment, and trespass to land are all complete w/o proof of damage
b. To recover more than nominal damages, the injured person must not only prove infringement of a legal right, but the items of damage he suffered
2. Compensatory Damages are damages awarded to a person as compensation, indemnity, or restitution for harm sustained by him
a. Idea of “returning” the plaintiff to his position before the injury
b. Damages proportional to the injury
c. Other examples: breach of contract for expectations of performance of the contract, for wrongful death survival damages
3. Punitive Damages are damages designed to punish the defendant
a. Awarded only under a heightened standard (mere negligence is not sufficient)
b. Ex. if defendant’s acts have been wilful and wanton
Damages for personal injury
1. Special damages or economic damages (pecuniary) are objectively verifiable monetary losses caused by the defendant’s conduct (ex. Medical expenses, loss of earnings, burial costs)
a. Must be tailored to the circumstances of the plaintiff and must be supported w/ evidence showing their type and amount
2. General damages or non-economic damages (non-pecuniary) are consequences of an injury that are real but cannot be readily calculated (ex. Pain and suffering, emotional distress from disfigurement or disability, loss of consortium)
a. In an action for personal injury, a plaintiff may recover non-pecuniary damages that include not only suffering prior to trial, but also any suffering reasonably certain to result from the injury in the future (often left to the jury to decide)
Misc. Rules about Damages
· Attorneys use demonstrative evidence (evidence of tangible items such as charts, photos, and models) to visually convey the extent of the plaintiff’s injuries
· Plaintiffs have a duty to mitigate their damages to reasonably minimize them
· Ex. Zimmerman v. Ausland: Plaintiff’s injury in the knee did not receive treatment and her injury became permanent, which could’ve been avoided with treatment.
· Collateral source rule: court do not reduce a plaintiff’s damages if they receive funds from a ‘collateral source’ such as insurance
· Ex. Montgomery Ward v. Anderson: Plaintiff fell at the defendant’s store, her medical bill was reduced by the hospital but the defendant had to pay the full price
· Majority of courts allow per diem arguments where attorneys argue ‘one minute is worth this amount of money’
· Ex. Plane crash ‘28 seconds’ argument
· Majority of courts do not allow golden rule arguments where attorneys tell the jury to put themselves ‘in the shoes’ of the plaintiff and have the jury consider how much they think the damage is worth
· Majority of courts allow remittitur where the judge may lower the amount of damages granted by a jury because the amount awarded is excessive
· Majority of courts do not allow additur where the judge adds additional damages to the amount awarded by the jury when it is far below what is indicated by the evidence
A. Compensatory Damages
Compensatory damages are designed to make the victim whole, which means to place the victim in the position the victim was in prior to the injury
The general measure of damage is to award only such damages as will place the victim in the position the victim would have been but for the tort
Economic Damages
Compensatory damages include past and future medical expenses
· Future damages are necessarily speculative, so must be proven necessary by expert testimony
· Must be causally linked to the actual injury suffered
· Must discount future damages to present value: deduction based on the idea that money is worth more today than it is worth 10 years from now because of inflation and interest
Compensatory damages include other economic damages, such as lost wages, including past and future (can be for the expected lifespan if the plaintiff is totally incapacitated)
· Use mortality tables to calculate lifespan
· Also discounted to present value
· Use expert testimony when needed
Non-economic Damages
Compensatory damages includes pain and suffering, both past and future
· Includes damages for pain, worry and anguish, grief, humiliation, disfigurement
· Some courts place a cap on these types of damages
Compensatory damages includes ‘hedonic’ damages, meaning loss of enjoyment of life
· Ex. If you’re no longer able to play piano, play sports, enjoy relationships, have a social life
· Some courts include this in pain and suffering, others allow as a separate category for recovery

B. Damages Available to Relatives
If the victim is alive
Loss of Consortium
· Available cause of action for the surviving spouse and sometimes to surviving minor children (or even adult children)
· Loss of services
· The economic value brought to the household and
· The loss of companionship, comfort, and sexual services
If the victim is dead
Legislatures created a wrongful death action in tort to recover for damages for losses create by death which depends on the proof of a tort which caused the victim’s death
Most statutes allow recovery to the estate or relative for loss up to the time of death
2 types of wrongful death statutes:
1. Survival type: the estate brings suit so the representatives recover any amounts the decedent would have recovered
a. Damages are measured by the decedent’s future discounted earnings less decedent’s personal expenses
b. Medical expenses (before death) and burial expenses are recoverable
c. The loss of life is not recoverable
2. Wrongful death: creates a cause of action for loss of consortium for loss to close relatives Usually allows surviving spouse, children, and parents of minor children to recover
a. Economic losses for loss of support/income. Minimal damages available for loss of children, elderly, or non-working, but can recover for fair market value of any services, such as taking out the trash
b. Non-economic losses for loss of companionship or affection is not recoverable
c. Emotional harm is generally not recoverable either
C. Punitive Damages
Punitive damages punish the defendants for bad acts to deter them and similar others from committing similar conduct in the future
· Very rarely awarded
· Require a higher standard than negligence, usually wilful and wanton
· Must prove that punitives are necessary to punish with clear and convincing evidence
· Factors to consider: how profitable defendant’s conduct was, if the defendant was otherwise punished, the defendant’s condition and wealth
Example: Bad faith insurance claims, after jerking customers around they pay you the policy, but it took a year, punitive damages compensate for the year it took and for all the jerking around
Excessive Damages:
States that impose punitive damages must evaluate the punitive award using 3 guideposts under the due process clause of the US Constitution:
1. Reprehensibility of the offense
2. The ratio of punitive to compensatory and
3. Comparable penalties under statute, other cases or contexts
Cannot use evidence of actions in other states to support a punitive damage award except to show the reprehensibility
Examples:
· BMW v. Gore: a $2mil punitive award was excessive where the economic damages were $4k
· State Farm v. Campbell: court said a 145:1 ratio of compensatory/punitives was too extreme
Reprehensibility factors:
1. The harm caused was physical as opposed to economic
2. The defendant’s indifference to or reckless disregard of the health or safety of others
3. The plaintiff’s financial vulnerability
4. The defendant’s conduct involved repeated actions or an isolated incident and
5. The harm was the result of intentional malice, trickery, or deceit
