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TORTS
I. Introduction
a. Notes pg. 1-4
II. Prima Facie Principle ( constructing liability rules to establish prima facie case. If ( evidence sufficient to establish liability, then prima facie case. Prima facie case =the threshold of satisfying the bare minimum necessary to establish a tort. The establishment of a legally required, rebuttable presumption. 

a. If elements met, will prevail in the absence of a defense.
b. Steps: 
i. Define the legal rule.

1. Court has to decide whether to impose liability and under which standard considering policy and administrability issues.
2. Establish elements. 
ii. Apply the legal rule.
1. Do the facts –most favorable to the π (burden of proof)–satisfy rule? If so, prima facie case. [At appellate level, sufficiency of evidence issue.]
iii. If prima facie case, consider affirmative defenses.
1. Note: Denying liability (step 2) is not a defense.
2. Court has to decide whether to establish an affirmative defense (legally-recognized justifications/privileges/excuses) considering policy (reasons for shifting a loss back to (), administrability, etc. and establish elements. 
3. Apply the facts –most favorable to the ( (burden of proof)
III. INTENTIONAL Torts against Person [undertaking an action knowing that the risk of harming another is substantially certain to occur (extremely high)]
a. ACT (affirmative): A threat to use force, or the actual exertion of force.

i. Needed for every intentional tort.
ii. Sullivan v. Atlantic Federal Savings & Loan Association
1. Bank’s failure to provide security not considered an ‘act.’ Negligence, omission or failure to act is insufficient. No duty
b. INTENT: forms of intentionality from high to low

i. Willful injury/intent to harm
ii. Intent to do the unlawful act that results in harm =unlawful intent (context of social acceptability; “implied license”)
1. Vosburg v. Putney
a. A schoolboy who intended to touch another student, but did not intend to harm is liable. If unlawful act (socially-inappropriate and without privilege or implied consent), then infer unlawful intent. 
b. Δ kicked π in the shin, and very serious medical issues resulted (bone disease).
c. [causation: Rule of Damages (“thin skin” rule)
2. Transferred intent 
i. To a third party/bystander
ii. or from one  tort to another (i.e. assault, battery, false imprisonment, trespass to chattels, trespass to land, intentional infliction of emotional distress)
b. Hall v. McBryde –intent element satisfied when ( fired four shots at the car that targeted his home in a drive-by, and one shot hit the uninvolved victim next door
i. However, in Rubino v. Ramos, court held the case to be a negligence c/a instead when (, in an argument with a girl’s boyfriend, broke a glass over boyfriend’s head and glass struck a bystander.
3. White v. University of Idaho –( (a music professor) walked up behind and touched (’s shoulders with both hands like a pianist, and ( suffered severe, though unexpected injuries. ( liable even if only intended to cause an unpermitted touching, but not to cause harmful/offensive contact.
4. Exception: Recklessness Standard –cannot act with a reckless disregard of safety. A different standard of care for participants in sport.
a. Nestled between “intentional” and “unintentional” harms
b. Hackbart v. Cincinnati Bengals –after play, ( Bengals player out of “anger and frustration” struck ( in the neck and head with his forearm. ( held liable for breaching a duty to avoid negligently injuring another play. 
c. Gauvin v. Clark –( butt-ended his hockey stick in (’s abdomen in violation of safety rules during play. Court adopted the recklessness standard, but did not quite enforce it in holding ( had not acted “willfully, wantonly or recklessly.”
iii. Knowledge with substantial certainty of the risk likely to occur
1. Not necessarily of a specific consequence
2. Garrett v. Dailey
a. 5-year-old who pulls a chair away when adult sitting down has the necessary intent only if knows with substantial certainty the adult will contact the ground (harm will result).
c. RESULT
d. BATTERY: Acts with intent to cause harmful or offensive contact with the person of another or a third person, or apprehension of immediate harmful or offensive contact, and a harmful or offensive contact with the person of another results. 
i. Sullivan, Vosburg, Garrett
ii. “Offensive” contact: if it offends a reasonable sense of personal dignity
1. Secondhand smoke: McCracken v. Sloan –( held not liable for smoking cigars in (’s presence despite objections, and ( having history of being allergic to tobacco smoke. Court held certain amount of personal contact is inevitable and ordinary, customary, reasonably necessary contacts must be accepted.
a. Although “offensive” if blow smoke in someone’s face
2. Cohen v. Smith –( informed hospital staff that religious beliefs prohibit ( be seen naked by a male. During cesarean, male nurse observed and touched π. ( held liable.
iii. Infancy –not a defense. 
1. Only if insanity creates an incapacity to form intent
2. In Sullivan and Vosburg, minors held liable. 
3. Ellis v. D’Angelo –4-year-old ( held liable for pushing babysitter to the floor fracturing bones and parents neglected to warn babysitter of (’s tendency to push people 
4. Moral argument: It is better for unexpected losses to fall upon the intentional wrongdoer than upon the innocent victim. (“A”)
iv. Motive & intent –belief that helping another is irrelevant for intent in battery
a. Clayton v. Dreamland –( committed battery in setting (’s limb.
v. ‘Extension of your body’ –many cases recognize that batteries include offensive contacts with objects closely associated with one’s person
1. “Contact” when…
a. Fisher v. Carrousel Motor Hotel, Inc. –( snatched plate from ( shouting “a Negro could not be served in the club.”
b. Respublica v. De Longchamps –striking a cane held by French ambassador 
c. X v. Y –slapping a horse π sitting on
d. Morgan v. Loyacomo –knocking or snatching anything from π’s hand if done in an offensive manner
e. ASSAULT: Acts with intent to cause harmful or offensive contact with the person of another or a third person, or imminent apprehension of such contact, and the other is thereby put in such imminent apprehension. 
i. I de S and Wife v. W de S
1. An assault is an attempted or threatened battery. 
2. Where a neighbor swings a hatchet at a woman sticking her head out the window, but did not cause harm.
3. Reasoning behind attempted battery as assault: To discourage batteries themselves by making tortious the acts leading up to contact. 
ii. Apprehension =perception of the act, not necessarily fear of
iii. Brooker v. Silverthorne
1. When a man said to a telephone operator “If I were there, I would break your God-damned neck”, did not constitute an assault. Language/behavior must be an imminent threat. Conditional threats are not.
a. Threat: Expression of an intention to injure
i. Holcombe v. Whitaker –assault elements satisfied when after ( requested a divorce from (, ( made telephone calls in the middle of the night, broke into her apartment and beat on the door and told her that if she took him to court, he would kill her,. Court held a person is not free to compel another to comply with a condition that he has no legal right to impose.
b. Imminence: Does not promise a future injury.
i. Not imminent:
1. Dickens v. Puryear –( had participated in beating up ( for 2 hours, then threatened to kill ( unless he went home, pulled his telephone off the wall, packed his clothes, and left the state. Court held this was not a threat of immediate (imminent) harm, but threat for the future
2. Smith v. Gowdy –not an immediate threat when ( said was going to nail the door shut to (’s home after told to move out and ( proceed with nails and a hammer.
3. Reason: Future injury usually gives ample opportunity to provide against it whereas an assault must be instantly resisted.
ii. Imminent:
1. Vetter v. Morgan –it was enough that ( believed ( was capable of immediately inflicting contact when while she was in her car, ( made gestures, yelled obscenities and spat, but did not make any move to exit the car 
c. Also, (’s response must put a person of ordinary reason and firmness in apprehension of bodily hurt (reasonable person standard)
iv. Reasons for assault elements (threat, imminence, reasonable person): (1) Threats are not in themselves harmful; (2) Recipients of threats should not seek solace from courts for temporary emotional hurt; (3) Distinguish “serious” threats from those less likely to create risk of harm; (4) Recipients can take steps to protect themselves; (5) Allow space for people to blow off steam without liability for emotional hurt others suffer; (6) Concern courts would be inundated with claims
v. McGuire v. Almy 
1. ( (mentally ill person) struck on the head ( (caretaker of 14 months). Court decided insanity should not be a defense. 
a. Should not be a defense… (“A”)
i. Moral argument –in the case of 2 innocents, the one who occasioned the loss should pay.
ii. Moral argument of unjust enrichment –if you can avoid paying for something that you should pay for, you have been unjustly enriched by shifting loss.
iii. Incentive argument of economic deterrence –placing liability on an insane person incentivizes guardians to pay closer attention.
iv. Administrability argument –courts cannot effectively adjudicate whether or not someone’s insane. Avoid tortfeasors pretending insanity.
v. Polmatier v. Russ –( beat his father-in-law in the head with a beer bottle and later shot him, killing him. ( was found hours later bloodied and naked sitting on a stump in a wooded area cradling his infant daughter. Acquitted for murder (criminal) by reason of insanity. Though indeed insane at the time of the murder, the court affirmed no defense using the above policy arguments.
b. Should be a defense…
i. Moral argument –general “modern” theory that liability in tort should rest upon fault. Insane person is not morally blameworthy.
f. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS: Engages in extreme and outrageous conduct, intentionally or recklessly, and which conduct causes severe emotional distress to another.
i. Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotion distress (a) to a member of such person’s immediate family who is present [know or should have known of other person’s presence] at the time, whether or not such distress results in bodily harm or (b) to any other person who is present at the time, if such distress results in bodily harm.
ii. Before IIED, (s awarded for ‘parasitic damages’, or those emotional injuries as an aspect of another tort. 
1. Bouillon v. Laclede Gaslight Co. –( entered (’s apartment over objections and the cold air let in caused the bedridden ( to miscarry and suffer extended injuries. Recovery for emotional distress as an aspect of trespass.
iii. Agis v. Howard Johnson Co.
1. ( who fired ( after promising to fire all waitresses in alphabetical order due to stealing suspicion liable for IIED under rule (without causing bodily injury). Administrability difficulties, not a good enough reason. Jury to decide. (moral argument).
iv. ‘Extreme & outrageous’ –reasonable person standard (not rule)

1. Separating morally offensive from legally culpable behavior 
2. Factors of outrageousness:
a. Power Relationship –the degree of power or authority. More power, more control, so more likely to be outrageous due to ability to carry out threats. 
b. Vulnerability –particularly susceptible victims.
i. Corbett v. Morgenstern –outrageousness element satisfied when psychotherapist initiated a sexual relationship with a 12-year-old patient with borderline personality disorder.
ii. Dawson v. Associates Financial Services Co. –outrageousness in bill collecting where ( suffered from multiple sclerosis.
3. In employment, an employee may be terminated for any reason absent discriminatory motivations. Outrageousness standard may be met depending on the manner of termination.
a. Corum v. Farm Credit Servs. –not outrageous where abruptly fired ( after years of loyal service and required to clean out desk and leave immediately.
b. Utility of the tort in employment contexts fading in light of Title VII civil rights statutes prohibiting harassment in employment based on race, sex, or religion. Abusive environment does not necessarily have to affect an employee’s psychological well-being.
v. ‘Severe’ –reasonable person standard (not rule) 

1. Reasonable and justified, unless results from particular susceptibility of ( of which ( has knowledge.
vi. Frequent contexts tort is invoked:
1. Threats of violence 
a. Ruiz v. Bertolotti –(’s awarded against (s who repeatedly threatened to injure ( and family unless they rescinded their contract to purchase a home in (’s all-white neighborhood.
2. Bill collectors
a. Outrageous:
i. Moore v. Savage –repeatedly calling in the middle of the night and repeatedly phoning a place of business.
ii. Motor Credit Co. v. Sheehan –falsely informed debtor’s mother (() that grandchildren injured and collector needed to get in touch with π’s son
b. Not Outrageous: 
i. Public Finance Corp. v. Davis –( called ( numerous times each week, visited (’s house regularly, contacted one of π’s acquaintances. Court held debt collecting a legitimate objective and gave some latitude to accomplish
3. Children and pregnant women
a. Johnson v. Woman’s Hospital –( awarded when her baby was born prematurely and died, and ( showed π the shriveled body in a jar of formaldehyde after promising a dignified burial
b. Wall v. Pecaro –( awarded when ( doctor attempted to pressure ( to terminate her pregnancy and have an unnecessary surgery. Court ruled (’s pregnancy made her particularly susceptible.
4. Harassment
a. Van Duyn v. Smith –( anti-abortion protester engaged in a two-year campaign of harassment against ( (executive director of clinic offering abortions). ( regularly held protests, routinely confronted (, followed ( with her car, and interfered with (’s ability to travel.
vii. Insult tort for common carriers: A common carrier or other public utility is subject to liability to patrons utilizing its facilities for gross insults which reasonably offend them, inflicted by the utility’s servants while otherwise acting within the scope of their employment.
1. Gillespie v. Brooklyn Heights R. Co. –( (conductor) liable when ( asked for change and ( shouted “What change?” and called ( a deadbeat and a swindler
2. Haile v. New Orleans Ry & Light Co. –conductor ( told ( that a “big fat woman” like herself had no business sitting in the front of the car. ( could recover for disrespectful and humiliating language.
3. Differential treatment in public settings (workplace, transportation)
viii. Constitutional limit –First Amendment interpretation requires public figures/officials to meet a higher standard than outrageousness
1. Magazine v. Falwell –no liability when magazine published a parody of a well known conservative religious leader enjoying sex in an outhouse with his mother.
g. FALSE IMPRISONMENT: (a) acts intending to confine the other or a third person within boundaries fixed by the actor, and (b) act directly results [directly or indirectly] in such a confinement of the other, and (c) the other is conscious of the confinement or is harmed by it.
i. McCann v. WalMart 
1. Where a family was kept from leaving WalMart because believed to be shoftlifters and told “had to go with” and that the police were being called, and kept for 65 minutes without being allowed to use the bathroom or show ID then cleared, ‘actual physical restraint’ not required and constituted ‘confinement’.
2. Confinement
a. Physical barriers or threats of force, explicit or implicit, including the false assertion of legal authority or other unspecified means of duress (reasonable person would have felt compelled to stay). An overbearing of π’s will.
b. Taking a person from place to place constitutes
i. Griffin v. Clark –(s put (’s luggage in their car and attempted to persuade her to ride with them against her wishes. Her train pulled away. ( rode in (’s car and was involved in an accident. Overbearing of will…
c. Fear of discharge from at-will employment does not constitute confinement
i. Vassallo v. Town of Wimington –( firefighter feared if left station meeting, he would lose his job, so he did not feel free to leave. (at the end of the meeting ( suspended without pay for sexually harassing the clerk)
ii. Exception: Shopkeepers’ Privilege (defense)
1. If based on a reasonable belief, done in a reasonable manner, and for a reasonable timeframe.
2. Mistaken belief excused.
a. Guijosa v. WalMart Stores –three Hispanic customers detained for taking hats without paying when in fact the boys had purchased the hats on another occasion. Reasonable grounds held.
h. STALKING: 
i. A majority of jurisdictions regard stalking as a strictly criminal offense for which a civil injunction may be available. 
ii. Legislation 
1. Federal anti-stalking statute
2. Cyberstalking (federal statute)
IV. Intentional Torts against Property
a. Definitions:
i. Land –real property and things affixed to the land
ii. Chattel –personal property not affixed to land
b. TRESPASS TO LAND: act with intent to enter and does enter the land [of another]. (Unconsented intentional entry on land of another)

i. Mistaken entry not excused. (still an intentional act, even if causing unintentional harm –Oliver Wendell Holmes reasoning)

1. Intentional entry ( simply an intent to be at the place on the land where the trespass occurred. Every unauthorized (and therefore unlawful) entry is a trespass.
a. Dougerty v. Streep –trespass when ( entered unenclosed land of another he believed to be his to survey part of it.
b. Maye v. Yappen –( owners of a mining company mined over a boundary line by mistake. Trespass because mining act was willful.
c. Barnes v. Moore –trespass and liable for more expensive manufactured (vs. stumpage) value of timber when ( received vague instructions regarding property lines and mistakenly began cutting on (’s land. Court held ( a willful trespasser (failure to do what a reasonable man would, like verify boundaries) not an “innocent” trespasser (inadvertent or through mistake under a bona fide claim without negligence) [“innocent” trespasser –still liable for damages, but less significant ones]
ii. Accidental entry ( often actionable when produced negligently or as a consequence of abnormally dangerous activities and causes harm
iii. Direct trespass: entry of person or creating entry of tangible object. No harm needed for liability. 
iv. Indirect trespass: entry of an intangible object. (1) invasion of the exclusive possession of another’s land with (2) intent to do the act that results in the invasion and (3) reasonable foresight that the act could result in invading (’s possessory interest causing (4) substantial damage to res (property).
1. Exclusive Possession –someone being dispossessed or evicted, or cannot possess without invader’s presence
2. Reasonable Foresight –aware or should have been aware (reasonable person standard)
3. Possessory Interest –affecting the nature and character of the land
4. Intangible intrusions not trespasses unless they cause physical damage 
5. Borland v. Sanders Lead Co.
a. Lead particulates of (’s lead operation accumulated on (’s land causing damage. Matter need not be seen by the naked eye, but can be intangible (Martin)
b. No direct trespass; ( strategically did not sue for nuisance (balance vs. elements); court created elements for ‘indirect trespass’. 
v. Snow v. City of Columbia
1. City not liable for unintentional discharge of water from a pipe that damaged (’s land. Must have intention to enter the land.
vi. State v. Shack
1. Social limits imposed upon trespass. Government workers cannot be barred access when providing migrant worker service on private property because sufficiently “fundamental”. 
2. Public or private necessity may justify entry (legitimate purpose to render social aid)
a. Robins v. Pruneyard Shopping Ctr. –constitutional right to freedom of speech sufficiently fundamental. Public interest in peaceful speech outweighs desire of property owners for control of property.
vii. Privileged in an emergency to trespass.
c. PRIVATE NUISANCE: A thing or activity that intentionally, unreasonably, and substantially interferes with the possessor’s use and enjoyment of land (the capacity to be there or not in any way you like) causing significant harm. [standard vs. rule]
i. “unreasonableness” –balance (’s interest against (’s. Standard, not rule.
1. Gravity of Harm –The following factors are important: (a) The extent of the harm involved, (b) the character of the harm involved, (c) the social value that the law attaches to the type of use or enjoyment invaded, (d) the suitability of the particular use or enjoyment invaded to the character of the locality, and (e) the burden on the person harmed of avoiding the harm.
2. Utility of Conduct –The following factors are important: (a) The social value that the law attaches to the primary purpose of the conduct, (b) the suitability of the conduct to the character of the locality, and (c) the impracticability of preventing or avoiding the invasion.
ii. “significant harm” required: of a kind that would be suffered by a normal person in the community (reasonable person standard)
iii. Boomer v. Atlantic Cement Co.
1. In deciding upon the remedy for ( for nuisance of (’s cement operation, court changed law from rule of unconditional/immediate injunction to conditional injunction, allowing payment of permanent damages (decided by the court).
iv. Nuisance vs. Negligence –In nuisance, exercise of due care is irrelevant if act causes ( substantial harm
v. “Coming to the Nuisance”: That ( has acquired or improved his land after a nuisance interfering with it has come into existence is not sufficient to bar action, but it is a factor in determining if nuisance is actionable.
1. Reasoning: A prior user cannot obtain a prescriptive easement (right to use another’s property by regular use) that perpetually interferes with neighbor’s land
vi. Limitation: ‘Right to Farm’ Statutes: limit the power of residents in new developments from limiting nearby farming activities

d. TRESPASS TO CHATTELS: act with intentional interference with the chattel of another resulting either in dispossession, or causing damage to the chattel
i. Mistaken taking of personal property not excused.
ii. Intel Corp. v. Hamidi
1. Court held required dispossession or damage not met where ( (former employee) sent thousands of emails to employees with controversial content RE Intel’s HR policies. The functioning of the email system left intact (no harm to the chattel itself, only employees’ productivity, unlike mass-spamming cases that overwhelm systems).
2. Did not extend rule to cover due to academic/policy debate around “cyber-trespass”
e. CONVERSION: act with intentional interference with the chattel of another resulting in significant deprivation of another’s property interest in the chattel (without permission). 
i. Mistaken taking of personal property not excused (strict liability), though damages will be reduced if ( returns the property.
1. Conversion even when operating under a good faith mistaken belief. Intent required is intent to exercise dominion over the goods.
a. Schmidt v. Stearman –conversion when ( believed ( had abandoned his property, including his two dogs, after ( initiated eviction proceedings, so ( shot both dogs as the humane thing to do and told his wife she could help herself to π’s property. 
ii. Dispossession vs. Significant deprivation –(in practice, not an important distinction) the taking vs. the harm resulting
1. Difference between trespass to chattels and conversion is one of degree
2. Minor interference vs. Substantial interference (remedy for repairs or loss of use vs. remedy for fair market value)
iii. Intangible property can be converted 
1. G.S. Rasmussen & Associates, Inc. v. Kalitta Flying Service, Inc. –( (aeronautical engineer) spent hundreds of hours in research to modify DC-8 cargo planes’ carrying capacity. He attempted to sell the license to (, who declined and instead copied the supplemental flight manual, applying to the FAA directly for the needed Supplemental Type Certificate (STC). Court held π had a property right because of policy rationale: allowing individuals to reap the benefits of their innovation. Injury.
2. Pearson v. Dodd –not conversion when (s removed files from (’s office, made copies and returned them, then published articles containing information. Court held π were not significantly deprived (documents were not scientific innovation, literary property, or secret plans for the conduct of commerce). Another tort more appropriate for this c/a because no injury.
iv. Moore v. Regents of the University of California
1. Court ruled ( did not retain ownership of excised cells from (’s spleen that were used by ( to create a cell line patent. 

2. Court did not extend ownership interest in biological materials for policy reason of hindering research and deferring to legislature. (’s c/a more a lack of informed consent and/or breach of fiduciary duty.
v. U.S. v. Arora
1. Where ( tampered with flasks in a research project causing cell deaths, conversion vs. trespass to chattels because caused substantial interference with and destruction of chattel. Cell deaths =ultimate harm.
f. PRIMA FACIE DOCTRINE: one who intentionally causes injury to another is subject to liability to the other for that injury, if his conduct is generally culpable and not justifiable under the circumstances. This liability may be imposed although the actor’s conduct does not come within a traditional category of tort liability.
i. Requires malice aka ‘intent to harm’ (the high end of intentionality)
ii. Tuttle v. Buck
1. Enough intent (to harm; malicious) to establish tort where ( starts barber shop with the sole purpose of destroying (’s barber shop business. 
2. If also motive of profit, then no tort. Needs to be just intent to harm.
V. Privileges and Defenses to Intentional Harms
a. AFFIRMATIVE DEFENSES –trigged after ( establishes prima facie case, ( has the burden of proof, is a complete defense
i. INSANITY –not a defense, unless it prevents capacity to form intent
ii. CONSENT (battery usually the underlying c/a) –privilege 
1. Oral manifestation usually sufficient (sometimes written or ‘informed’ required)
2. Exceptions and Limitations: 
a. ‘Substituted Consent’: for incapacity, insanity, infancy
b. No consent if under duress
c. No consent if by ‘substantial mistake’ (procured by fraud, misrepresentation or failure to disclose) 
i. Hogan v. Tavzel –consent not credited when husband ( did not disclose genital warts to ( wife before sex.
ii. Neal v. Neal –consent credited when husband ( did not disclose affair to ( wife before sex because the infidelity did not affect the ‘essential character’ of the contact itself (Ashcraft)
3. EXPRESS: an objective manifestation of an actor’s desire
a. A patient has a right to refuse medical treatment. Bartling v. Superior Court –( doctors violated (’s right to self-determination when bound wrist to the side of the hospital bed when terminally ill ( tried to disconnect ventilators to hasten his death. 
b. Scope of consent defined broadly or narrowly. Modern shift from paternalistic to autonomous view
i. Kennedy v. Parrott –consent credited when doctor during an appendectomy also removed cysts which led to injury. General consent in “major internal operations.” (paternalistic view)
ii. Mohr v. Williams –consent not credited when doctor performed surgery on both ears when patient consented to the right ear only. (autonomy view)
c. Conditional consent: condition on essential character, affecting the nature of the act
i. Ashcraft v. King
1. A patient can impose conditional consent on a doctor’s authority as long as of ‘essential character’ (harmful or offensive character) vs. ‘collateral matter’ (operates as an inducement). Court ruled that patient’s request that only family-donated blood be used in surgery considered a condition of essential character
2. Battery in medical procedure –“willful disregard” of patient’s consent becomes requisite element (condition, intent, harm)
d. Exception: Unconsented touching is permitted under the ‘Emergency Rule.’
4. IMPLIED: a judicially-determined finding that persons acted in a manner which warrants holding that they “consented” to a particular invasion of their interests. (policy judgments)
a. Sports
b. Inferred from one’s conduct and the surrounding circumstances. 
i. Ellis Island -( denied c/a for battery and held to have consented when waited in a line for vaccinations and voluntarily raised her arm
c. Hudson v. Craft
i. Question of crediting consent to a third-party promoter of an unregulated boxing match. Court employs exception to minority rule (therefore no credited consent) because prize fighter is within protected class per legislative intent (policy rationales) around mutual combat.
1. Majority rule: Consent not credited. Courts override party’s consent decision (paternalistic)
2. Minority rule: Consent credited. No tort (autonomy)
a. Exception: Not credited when party is within a particular class of persons due to their inability to appreciate the consequences, not just the public, given the policy law.
5. INFORMED 
a. Patient consent used to be a battery question, but now a negligence c/a…
b. PRIVILEGE OF SELF-DEFENSE: Reasonable force necessary to repel attack (vitiates/trumps consent) against self or others
i.  ‘Rule of Proportionality’ ( use such force as circumstances require to protect oneself against danger that one has good reason to apprehend.
1. City of Akron v. Dokes –no self-defense when ( employee slapped supervisor breaking his eardrum when being reprimanded, claiming supervisor advanced in a menacing way.
2. Shires v. Boggess –self-defense when ( struck female ( who hit ( in the head with a metal bucket when trying to cross a spring. (’s fear of great bodily harm not necessary to trigger defense and response not out of proportion with the harm
3. Robinson v. Dunn –(s’ use of force with intent to eject a trespasser from their church excused because no intent to cause harmful or offensive contact.
ii. Mere words are not enough to justify
1. Morneau v. American Oil Co. –no self-defense when ( become upset that car repairman ( said “Goddamn” in front of his wife and ( struck him
iii. Courvoisier v. Raymond
1. Court expanded the privilege of self-defense when ( acted under a reasonable, mistaken, reasonable belief that was being assaulted. 
a. Subjective –( actually honestly believed
b. Objective –a reasonable person would have believed
2. Found sufficient evidence where ( retrieved his revolver to protect his jewelry shop. He went outside at night where a group through brickbats at him. A police officer (unknown at the time) approached and the ( shot (poor vision, no glasses, bright light, shielded eyes) believing to be under attack. 
iv. Defense of others –person has a privilege to act upon reasonable perception. If mistaken, the also excused.
v. Limitation: DEFENSE OF PROPERTY ( No privilege to use force intended or likely to cause death or serious harm against another unless the intrusion threatens death or serious bodily harm. No privilege if mistaken in defense of property (unless ‘shopkeeper’s privilege’).
1. Response must be reasonably proportionate. Serious bodily injury nor death may be inflicted to protect property.
2. Katko v. Briney –no privilege of self-defense when ( set up a spring gun to protect his uninhabited property from trespassers and thieves, shooting and injuring (. 
3. In case of trespass, if entry by constructive force, then molitor manus (gentle laying of hands; no more force than necessary). If by actual force, reasonably force (short of causing serious bodily injury).
c. PRIVILEGE OF NECESSITY: permission to invade another’s possessory interests (not formally a defense) in the case of necessity (emergency). Has the effect of defeating a prima facie case.
i. Private necessity: A person may interfere with the property of another where it is reasonably and apparently necessary to avoid threatened injury and where the threatened injury is substantially more serious than the invasion that is undertaken to advert it.
ii. Ploof v. Putnam 
1. Privilege of necessity justified trespass when a violent storm hit while (s were sailing on a lake and had to moor on (’s island to save their property and themselves. During the course of emergency. So ( liable for negligence for untying boat
2. Analogy: ‘General Average Contribution’

a. Maritime rule where a shipmaster in an emergency can jettison cargo and all have to share in the losses their pro rata share (more valuable cargo, pitch in more).
b. ( Useful analogy for sharing principle that creates an incentive to toss the least valuable property, which is better for society. Avoidance of a loss is a societal gain.
iii. Vincent v. Lake Erie Transportation Co. 
1. ( moored to (’s dock with permission for unloading cargo. A violent storm hit and (s kept the ship moored, tying and retying the line to the dock to protect the more valuable ship. (s claim trespass to land, that had consent to be on their property, but not to damage it. 
2. Court held that (s had the privilege of necessity, but they are still liable for the damages to the dock (incomplete privilege of necessity)
iv. NO PRIVILEGE
1. Liable for tort, and compensatory and punitive damages.
v. INCOMPLETE PRIVILEGE OF NECESSITY (majority rule)
1. Even though a (’s trespass is privileged, ( must still pay for the harm caused. Not liable for tort, but for compensatory damages.
2. Elements: 
a. ( must face a necessity
b. The value of the thing preserved must be significantly greater than the harm caused
i. If not, then no privilege.
3. Policy arguments (“A”):
a. Moral: As between two innocents, the loss should be placed on the one who occasioned the harm. Avoid unjust enrichment (the benefit of avoiding a loss).
b. Incentive: Discourages carelessness regarding another’s property and encourages minimizing overall social loss because will have to pay damages [analogy of ‘General Average Contribution’]
c. Administrable: ( pays no matter what. Clear rule
vi. ABSOLUTE PRIVILEGE OF NECESSITY (minority rule)
1. If ( faces a necessity, no tort and does not have to pay damages
2. Policy arguments (“B”):
a. Moral: “Let losses lie where they fall” (Oliver Wendell Holmes). Liability should follow fault. (s doing the right thing for society by destroying less valuable property. 
b. Incentive: Encourage protection of own property.
VI. UNINTENTIONAL torts ( someone creates a risk of harm, not arising to the level of substantial certainty (unreasonable risk for negligence) [a difference of degree]
a. Theory of STRICT LIABILITY: If you unintentionally cause another harm, you are prima facie responsible to pay for the other’s loss. 
i. “Pockets” of strict liability within negligence
b. Theory of NEGLIGENCE: If you unintentionally cause another harm, you are prima facie responsible to pay for the other’s loss if you acted negligently (unreasonable under the circumstances). 
i. In the absence of specific strict liability, assume negligence (default).
VII. Tort of STRICT LIABILITY
a. ( is prima facie liable to ( if:
i. Acts &
ii. Causes harm
b. Policy question of who should bear the loss when neither party at fault… 
c. Strict liability exams at an activity level; negligence examines at a care level.
d. Powell v. Fall
i. Strict liability imposed on ( whose steam-powered traction engine sparked destroyed (’s rick of hay
ii. Policy arguments (“A”): 
1. Moral –between two innocents, impose liability on the one who occasioned the harm; unjust enrichment
2. Incentive –encourage farmers to farm (socially beneficial) by imposing loss on actor; encourage caution, to increase safety; internalize (vs. externalize) the loss, so suppress activities that cannot pay costs and also profit.
3. (counterarguments (“B”) = “let losses lie where they fall”; fault and liability; encourage traction engine operations)
e. Brown v. Kendall (Justice Shaw)
i. Court applied a default standard of care of negligence. Trial court had said if duty, then negligence standard of care; if no duty, then strict liability unless ( can prove exercised extraordinary care. Appeal court removed the distinction of duty and applied negligence (reasonable care) standard. 
ii. Negligence must be proven where ( used a stick to break up a dog fight and when raised stick, accidentally hit ( in the eye. 
iii. ‘Subsidy Thesis’ ( Rationale. Judicial subsidies in creating immunities from legal liability to provide subsidies for those who undertake schemes of economic development.
f. Standards of Care for Potential Liability from most likely to be liable (broad/high) to least likely (narrow/low)
i. Insurance ( Absolute Liability ( Strict Liability ( Extraordinary Care ( Negligence (reasonable care) ( Intent ( No duty
g. Same defenses available for a negligence action, applicable to strict liability torts
h. ANIMALS
i. Each animal must be classified: 
1. Domestic animal –negligence (RPP standard)
a. Exception: Trespassing animals
i. Strict liability for damage to others’ private property
ii. Negligence standard when damage to public property
2. Domestic animal with owner awareness (or should have been aware) of vicious propensities –negligence per se or strict liability
a. Even if never before physically injured anyone
b. Includes showing teeth, straining at leash, etc.
3. Wild animals –strict liability
a. Include ferrets, squirrels (even if domesticated, still classified by group)
b. Lewis –court held negligence standard for owner of a goat who knocked down ( in a petting zoo
c. Limited to the characteristics that make animal dangerous
i. Bostock-Ferari Amusements –no strict liability where horse bucked off ( because scared that ( was leading a muzzled bear down the street on a chain.
d. Exception: Publicly-owned zoos
i. Guzzi –zoo not strictly liable when girl reached in a bear cage to retrieve a ball because zoon under charter of the legislature to provide entertainment and education to the public.
ii. Gehrts v. Batteen 
1. Court held no evidence that dog that bit ( had vicious propensities, nor that owner ( violated reasonable person standard of care.
i. ABNORMALLY DANGEROUS ACTIVITIES
i. Difficulty in defining what an abnormally dangerous activity is.
ii. Evaluated on a case-by-case, class-by-class, category-by-category basis.
iii. Must employ rules, precedent and policy to determine ADA…
1. Rules: 
a. Rylands
b. Restatement
2. Precedents: 
a. Rylands, Spano, Siegler
b. Alternative ways of stating the holding (narrow or broad)
3. Policy:
a. “A” arguments for SL –reasonable to insist people pay their own way in a crowded state; better than 1 man should surrender particular use of land than another be deprived of beneficial use altogether… 
b. “B” arguments against SL –the price of modernization is compromising some rights; shouldn’t punish for socially-beneficial good…
iv. Rylands v. Fletcher 
1. ( held not negligent, but strictly liable when contractors constructed a pond on own property not knowing about neighbor’s operating mine beneath, causing flooding to (’s mine.
2. Rule: If you bring onto your land something that if escapes is likely to do damage, then strict liability. If from unnatural use of land (negligence if natural use of land).
a. 3 examples where rule may be generalized if interpreted broadly:
i. escaping cattle that eat neighbor’s crop
ii. outhouse filth that invades neighbor’s cellar
iii. alkali works and unhealthy fumes
3. Reception in the U.S… 
a. Losee –court held no strict liability where (’s steam boiler exploded and damaged nearby buildings. Public policy –social benefit of factories, machinery, railroads, etc. 
b. Turner –court held no strict liability where ( oil explorer’s reservoir leaked salt water and damaged grasslands. Public policy –oil important in Texas.
v. Bunyak –( overflow pump for liquid manure lagoons broke and contaminated neighboring ponds. ADA because unnatural use of land and would cause harm if escaped.
vi. Restatement: 
1. “One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.” 
2. “This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.”
a. § 520 Abnormally Dangerous Activities –Factors: 
i. Existence of a high degree of risk of some harm to the person, land or chattels of others
ii. Likelihood that the harm that results from it will be great
1. Relational, depending on activity
iii. Inability to eliminate the risk by the exercise of reasonable care
1. In all settings, not specific instance
iv. Extent to which the activity is not a matter of common usage
v. Inappropriateness of the activity to the place where it is carried on
1. Common usage –the least common, the more likely to be an ADA
vi. Extent to which its value to the community is outweighed by its dangerous activities
b. § 521 Common Carriers –negligence, not strict liability 
vii. ADA
1. Blasting –Spano v. Perini
a. ( strictly liable for (’s property damage caused by blasting operation even though nothing physical/no material invades property.
b. Rejects old rule (Booth) that required physical invasion for strict liability. New rule that anyone who engages in blasting must assume responsibility, strict liability.
2. Gasoline transport –Siegler v. Kuhlman
a. Court relied on “riskiness” factor and assigned strict liability for the transporter of gasoline in tanker trucks upon public highways, when truck ignited and exploded. 
b. Alternative (broad) way of stating holding: Strict liability for carriers of hazardous products that injure others on a public road.
3. Storage of explosives
a. Yukon –dangerous, uncommon, unsafe. 80,000 lbs. of explosives exploded by thieves in a remote location.
b. Usually ADA, but sometimes not
c. Continental Bldg. Corp. –( stored highly flammable chemicals in a warehouse near commercial buildings. Fire caught and spread. No ADA because stored in suitable location of a warehouse and not near residential area. 
4. Storage of gasoline
a. Contrasting analyses… 
i. Not ADA because risk low and probably eliminated with due care. 
ii. ADA because leak of gas near residential water well
iii. ADA where gas stored in residential area saying is of an inherently dangerous character
5. Firework displays
a. Klein –firework fell horizontally and shot into crowd. Common, but displays can be large and high risk using explosives near crowds. 
6. Rocket testing
a. Smith –rocket firing created underground avalanche that destroyed a well. Court relied on policy, unfair for innocent neighbor to bear loss.
7. Fumigation
a. Luthringer –( fumigated basement and ( working in the above pharmacy fell ill due to gas poisoning. ADA because although not rare, uncommon and dangerous enough.
8. Crop dusting with hazardous chemicals
viii. No ADA
1. Pile driving
a. In re Chicago Flood Litigation –( drove piles and caused river to flood. No ADA because very common in construction and great value to the community.
2. Transportation of flammable/explosive materials 
a. Toledo –( transporters of hazardous materials and ( overcome by fumes. Hazardous chemicals, but not activity (safe with due care), so no ADA.
ix. Indiana Harbor Belt RR Co. v. Am. Cyanamid Co.
1. Negligence, not strict liability, for a ( manufacturer/shipper of acrylonitrile (hazardous material –flammable, toxic, possibly carcinogenic) that leaked out of a railroad tank car.
2. Policy questions… Who holds the “liability bag”? Shifting default rule shifts burden of proof and risk of loss. Assigning initial responsibility
3. Judge Posner –economic analysis in deciding whether ADA, subject to strict liability. 
4. Framing the issue!
5. Court’s reasoning: 
a. Default rule =negligence [rule]
i. “The baseline common law regime of tort liability is negligence. When it is a workable regime because the hazard of an activity can be avoided by being careful, there is no need to switch to strict liability.”
ii. Restatement –focused on factor (c) (inability to eliminate risk by reasonable care)
b. Analogy –Guille (hot air balloon) and Siegler (chooses narrow holding to limit) [precedent]
c. Policy (“B”) –incentive arguments; hazard of the activity can be controlled through negligence, so no need to switch to strict liability. But incentive arguments don’t make the central question who should pay…
6. Alternative reasoning (critique):
a. Liability should follow control
i. Presumptive loss on the party with control
b. Losses can always be shifted to a negligent party, even with strict liability. 
i. Question of initial responsibility
c. As between 2 innocents, the one with control should pay…
d. Strict liability forces consideration of alternatives on an activity vs. a care level. 
e. Initial responsibility for inherent risks for activity should be borne by those who benefit from the activity/the use of the product
i. Also can recuperate through the marketplace (insurance, increasing prices, cost spreading)
ii. Cost internalization 
iii. No unjust enrichment
VIII. Tort of NEGLIGENCE
a. Breaching the duty to act toward others as a reasonably prudent person would act under the circumstance, causing damage.
b. Affirmative defense of ‘Contributory Negligence’ if ( proves.
i. Failing to act reasonably with respect to one’s own safety
c. Burden of proof: ( has burden for establishing the elements with a preponderance of evidence ( >50%, tilting the scale a bit more in one direction
d. ( is prima facie liable to ( if ( proves: 
i. Duty 
ii. Breach
iii. Cause 
iv. Damage 
e. DUTY: When you act, you owe persons within the scope of the risk (persons who might be foreseeably injured) a duty to act reasonably under the circumstance. (Avoid exposing others to foreseeable and unreasonable risks) 
i. Stone v. Bolton
1. Court established ‘foresight’ as requisite of negligence. Foresight not strict where if happened once, could happen again. Foresight requires high (sufficient) probability. (line of demarcation within negligence)
2. ( hit by a cricket ball while on her street that flew over the fence of (’s cricket club. Over 30 years the cricket ball had been hit over the fence 6-10 times. Court remanded for jury to determine if sufficient probability for foresight in negligence
ii. Misfeasance ( Acting. If you have a duty, you must act reasonable
iii. Nonfeasance ( Not acting. If you have ‘no duty,’ it doesn’t matter whether your failure to act is unreasonable (‘NO DUTY’ RULE)
1. Stockberger v. United States
a. Court declined to expand the duty to rescue/aid to include duty on an employer (() toward an employee (() who became ill/injured unrelated to nature of workplace. 
b. ( employee left work during a hypoglycemic episode and crashed his car. C/a for failure to act on the part of coworkers and employer.
2. Yania v. Bigan –no duty where ( taunted ( to jump into trench with water and stood by while struggled and drowned
3. Posner’s Rationale –people should not county on nonprofessionals for rescue; individualism; if impose liability, could disincentivize from rescue; altruism makes the problem a small one; administrability problems –where to draw the line around liable nonrescuers
4. Critique –morally repugnant to not if potential rescuers can act at little risk to themselves (Sherrice Iverson case); should incentivize rescue; if small problem, then small change in law; administrability problems can be addressed, especially when require only if small cost/risk to rescuer.
iv. Exceptions to ‘no duty rule.’ Policy judgments always used in the questions of imposition of duty… 
AFFIRMATIVE DUTIES:

1. FAILURE TO AID ( 

a. Begin rescue: If begin rescue/aid, then you owe a duty. Liable if (1) unreasonably provide care or (2) leave injured person in a worse position by discontinuing aid.

i. Can still discontinue, but only in a reasonable way.

ii. Rationale: other people hindered from rescuing 
iii. Farwell v. Keaton –Court held duty  to aid and liability where ( was beat up and ( friend put him in the car, gave him ice, drove around looking for the guys, then parked the car on the driveway and left.
iv. Zelenko –duty and liability where ( employees kept an ill patron in their infirmary for 6 hrs. without medical care.
b. Innocent injury: Duty to assist if injure another, even innocently
i. Maldonado –duty where ( tried to hop a train, but fell when ( employees bumped cars.
ii. Hardy v. Brooks –where ( hit cow in road, duty to take reasonable precautions to protect other drivers from injury
c. Interference with rescue: Potential liability for intentionally or negligently preventing a third person from giving aid to another.
i. Soldano v. Daniels –duty on bartender who refused to call police on behalf of neighboring bar’s customer or to allow bystander to make call (potential “crack” to no duty rule)
ii. Scruggs –no duty on RR that refused to move car for fire trucks
iii. Distinction =interference vs. nonfeasance
2. SPECIAL RELATIONSHIPS ( Must define the special relationship and the nature of the duty.
a. Common social enterprise
i. Farwell v. Keaton –Court imposed a broad duty, where reasonable men would recognize a special relationship and agree it exists, like companions on a  ‘common social venture.’
b. Custodial settings
c. Employer/employee
i. Limited to situations where employee unable to look out for self
d. Affirmative duty for the benefit of third parties… Restatement: There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless (a) a special relation exists between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or (b) a special relation exists between the actor and the other which gives to the other a right to protection…

i. Common Carrier and Passenger
ii. Innkeeper and Guest
iii. Landlord-tenant
1. Kline –( tenant robbed in common hallway of apartment when ( landlord had been warned of increasing danger and security had decreased
2. Landlord duty to reasonably protect tenant from foreseeable criminal acts of third parties in areas where under landlord’s exclusive control.
3. And third parties –all who enter premises
iv. Business-invitees
1. Posecai v. Wal-Mart –( robbed in ( store parking lot. Area around store heavily crime impacted, but only 1 similar prior incident in 6.5 yrs.
2. Business owners owe a duty to reasonably protect invitees from foreseeable criminal acts of third parties.
3. Majority Foreseeability Test: ‘Totality of Circumstances’ ( all circumstances in the area, not just the premises taken into account with prior similar incidents being most significant, though not necessary.
4. Minority Foreseeability Tests: ‘Specific Harm’; ‘Prior Similar Incidents’; ‘Balancing Test’ (cost taken into consideration for duty; Hand Formula)
5. And third parties –all who enter premises
v. Therapist-patient and non-patient
1. Tarasoff –patient told therapist ( that intended to kill former girlfriend and then he did.
2. Therapists owe duty to non-patients if patient credibly threatens physical violence to that person. Once reasonably determines patient poses serious danger, duty to exercise reasonable care to protect non-patient from foreseeable danger.
3. To evaluate threats, must (1) have knowledge of specific threats and (2) balance with duty of confidentiality
a. Thompson v. Alameda County –no duty where ( aware that juvenile offender in their custody said would kill some child upon release. He did. Threat not specific enough.
vi. Negligent Entrustment
1. Restatement –One who supplies directly or through a third person a chattel for the use of another whom the supplier knows or has reason to know to be likely because of his youth, inexperience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier should expect to share in or be endangered by its use, is subject to liability for physical harm resulting to them.
2. Vince v. Wilson, Ace Auto Sales, Inc.
a. Negligent entrustment where aunt gave funding for nephew’s car and ( seller sold, all knowing of nephew’s lack of DL, drug abuse, inexperience.
3. Osborn –( rental car co. no duty to investigate driving record of driver who had two DUIs
a. No obligation to investigate, just if provided knowledge.
e. GRATUITOUS UNDERTAKINGS ( 
i. Voluntary promise creating a tort duty
ii. Erie R. Co. v. Stewart 
1. Elements that trigger duty: 
a. Voluntary undertaking 
b. Knowledge of and reliance 
2. ( RR Co. had duty where watchman that the community relied on was not present at a crossing and a truck was struck while crossing.
iii. Marsalis v. La Salle
1. Elements that trigger duty: 
a. Promise (gratuitous undertaking)
b. Reasonable reliance
2. ( duty where (’s cat scratched ( in store (no negligence) and ( promised to observe cat for rabies. Cat escaped. But for breaking promise, that ( relied upon, ( would not have sought treatment that caused her injury. (( must prove cat did not have rabies when escaped)
iv. Reliance: 
1. Crowley –duty where ( grandparents promised would watch children when mother had history of mental illness and she shot and killed them. Reliance
2. Morgan –duty where Sheriff’s Dept. promised to inform ( when released dangerous prisoner. Didn’t and prisoner killed her. Reliance 
v. Limitations: 
1. H.R. Moch Co., Inc. v. Rensselaer Water Co. 
a. ( warehouse owner not within the scope of the contractual promise made between ( water works co. and city. Promise does not extend.
b. Distinguish: City contract promise vs. face-to-face promise. A specific reliance (water at time of fire) vs. abstract reliance
2. Strauss v. Belle Realty Co.
a. ( tenant not within the scope of contractual promise made between ( landlord and utility co. Promise does not extend.
3. Policy rationale: To not extend potential liability too far. Controllable limits on liability.
f. STATUTES
f. BREACH: A specific departure from the standard of care owed by ( to (. An unreasonable affirmative act that injures or a failure [omission, though not the same as omission to act (no duty)] to take reasonable precaution. (Duty & Breach constitute negligent behavior, not the tort of negligence). 
i. 5 ways to establish breach: 
1. Strategic order of analysis: (1) Statute, (2) Res ipsa loquitur, (3) Custom, (4) RPP, (5) Calculus of risk
ii. REASONABLY PRUDENT PERSON STANDARD: Of a reasonably prudent person under the circumstances (objective)

1. Ask: Did the actor act reasonably under the circumstances to avoid exposing others to foreseeable and unreasonable risks (consider common knowledge, experience, etc.)
2. Vaughan v. Menlove
a. Where (  built a building of wood and thatch with flammable materials (wet alfalfa and fermentation) right at neighbor ( boundary line and warned of dangerousness, spontaneous combustion that destroyed (’s property. 
b. Court imposed the reasonable person objective standard, not the bona fide subjective standard. Policy rationale (“A”): administrability, unjust enrichment, between innocent and wrongdoer…, Holmes –That general welfare requires people to meet reasonable standard (unreasonable people just as dangerous) so impose strict liability for those who can’t meet standard [SL “Trojan horse”]
3. Common knowledge and common experience. Courts deciding
a. Delair v. McAdoo –( caused a collision when tire blew out while passing (’s car and court held ( liable because constructive knowledge of tire condition for the reasonable person.
4. Parents held vicariously liable when proof that they knew their child was prone to engage in specific risky behavior and failed to take reasonable steps to prevent.
5. Exceptions: 
a. Physical disability (i.e. blindness), insanity, infancy –because morally blameless. (Holmes)
b. Mental disability ( Preclude liability if ( disorder affects person’s ability to understand his duty and there’s an absence of notice of onset
i. Breunig v. Am. Family Ins Co. –( not liable when claimed God took ahold of steering wheel and moved into another car, and psychiatrist testified to a schizophrenic reaction 
c. Common Carriers ( “utmost care” standard
i. Andrews v. United Airlines –( held to common carrier standard to prevent baggage from falling out of overhead bins. What can reasonably do under the circumstances.
ii. Lamb v. B & B Amusements Corp. –common carrier standard not appropriate for amusements parks when ( injured when the roller coaster car separated. 
d. Dangerous Instrumentalities
i. Wood v. Groh –higher standard of care for ( father of child who used a screw driver to access a gun in a locked gun cabinet and then accidentally shot (.
a.  of child and adult).
iii. CALCULUS OF RISK: Formula for considering the reasonableness of an untaken precaution (omission) in establishing a breach in duty. 

1. Liability when ( does not install the precautions (burden of preventing risk) and the loss (cost) is likely to be greater. If burden > cost, no liability. If burden < cost, liability. 
2. Even with foresight of RPP, company/party won’t install precautions as long as the burden of prevention is greater than the cost of liability. 
a. Policy rationale for each side (for imposing liability and for not if B > L)
3. Hand Formula (Judge Learned Hand): For evaluating the reasonableness of a precaution to establish a duty to take a certain precaution. 

( is liable only if duty when B < P*L
a. B =burden of preventing risk (precaution), P =probability of loss, L =loss/cost
b. Under SL system, ( would be liable no matter what [Neg: When B > P*L, no precaution and no liability. SL: When B > P*L, no precaution and liability]. Both incentive for precaution when B < P*L.
c. (Policy concerns with this formula. Ex: Pinto case. So cannot be literally/mathematically applied. Just used in analysis)
d. ( could be contributorily negligent if B<P*L to self. If π could have avoided the harm or if provoked it.
4. Blythe v. The Birmingham Waterworks 
a. C/a of negligence dismissed for (s who did not take precaution of removing ice buildup on fire plugs on pipes which after a record frost causing the water to freeze (and expand) resulted in a burst pipe and flooding an damage to (’s land. Court held no sufficient evidence for negligence of omission what a reasonable person would do. Probability of occurring too low. No liability (B likely < P*L)
5. United States v. Carroll Towing Co. (Judge Learned Hand)
a. Application of the Hand Formula
b. ( held partially liable for contributory negligence (proportionate defense under admiralty law vs. tort law complete defense) when barge under a tug’s care detached from a dock and eventually sunk during the day. If bargee was present on the barge, could have saved the escaped barge by alerting nearby tugs to help with syphon pumps. 
c. Court held barge owner liable because had a duty, which is a function of 3 variables (no general rule because a variety of circumstances):
i. Probability (P)
ii. Gravity of resulting injury to others (L)
iii. Burden of adequate precautions (B)
d. Court concluded the burden of requiring a bargee to work regular daylight hours is low relative to P and L. B < P*L, so liable. 
iv. STATUTE (regulation, ordinance, etc.)
1. ( or ( may invoke (( for contributory negligence and ( for negligence)
2. Prerequisites to borrow statutory violation to show negligent behavior. Statutory Purpose Doctrine (narrows scope of impact) and analysis:
a. That ( (or () violated the statute (breached the duty)
b. The ( (or () is in the class of people the statute was designed to protect
c. The injuries received are of the sort the statute was designed to prevent
d. Violation of the statute caused the injuries (causation analysis)
3. 3 alternatives for effect of statutory violation for negligent behavior (duty/breach):
a. Mere evidence of negligence (case may be dismissed before jury). Minority.
b. Prima facie evidence of negligence (jury decides). Minority.
c. Negligence per se (jury instructed to find negligent behavior. Duty/breach as a matter of law) Majority.




4. Martin v. Herzog (Judge Cardozo)
a. Negligence per se for contributory negligence when ( and ( head-on collision at night when rounding a curve, ( crossed the centerline, but ( driving without lights in violation of statute. Jury to decide causation.
5. Lockhart v. Loosen –( not held negligent per se because not within the class of persons protected when had sex with (’s husband and ( contradicted the herpes virus. Statute to protect people with whom the infected person may have sex.
6. Stimpson v. Wellington Service Corp. –truck ( liable who failed to obtain permits drove a 137-ton truck over a street, breaking adjoining pipes. Court held statute designed to protect the public roadways only but with application, authority could evaluate other possible effects (alternative purpose)
7. Gorris v. Scott –sheep owner ( sued shipowner ( for negligence, duty/breach in violating statute to pen animals. Not negligence per se because even though statute to protect sheepowners, meant to protect a different type of injury, namely the spread of contagion, not getting washed off the deck of a ship.
8. Chevron U.S.A., Inc. v Forbes –Narrow application of injury type when no negligence per se for gas station customer ( who slipped in a pool of gasoline because statute meant to prevent fires.
9. De Haen v. Rockwood Sprinkler Co. –Broad application when negligence per se for construction worker π who was killed when a fellow worker accidentally bumped a radiator down an open elevator shaft. Court held legislative purpose to protect from this type of injury because required solid wall on two sides instead of single bar. 
10. Ordinance requiring locked cars
a. Ross v. Hartman –legislative intent to promote public safety. 
b. Dix v. Motor Market, Inc. –legislative intent to prevent theft
c. Rushink v. Gerstheimer –legislative intent to protect both, but not unauthorized drivers from the consequences of their own conduct
11. Exceptions [5] (turn to rule, then precedent, then policy in statutory purpose analysis): 
a. Even though prerequisites met, mere evidence and not negligence per se. “Escape hatches” courts use.
b. Lucy Webb Hayes –Limited to set of facts; fact-specific, not general exception. Where mental institution patient attempted escape by jumping out of a window. Institution did not have barred windows per 1909 statute. Court ruled statute outmoded as society views on mental illness altered and that regulatory body approved institution.
c. Where it is less safe to comply with than to violate the statute, permitted to violate the statute. 
i. Tedla v. Ellman ( Statute to walk on the left side of the road, but ( walked on right in the dark during heavy Sunday night traffic because safer
d. Emergency, necessity
e. Incapacity
f. Reasonable efforts –Restatement 3d: A statutory violation is excused when the actor exercises reasonable care in attempting to comply with the statute
i. German v. Federal Home Loan Mort. Corp. –no negligence per se when landlord (s did not remove lead paint in each dwelling injuring ( children. Merely evidence because ( shown to satisfy duty of care by taking reasonable efforts to prevent it.
12. Brown v. Shyne 
a. Negligence per se established when unlicensed ( offered chiropractic services causing injury to (. However, no logical connection between proved neglect and alleged harm (causation requirement not met).
v. CUSTOM: industry common practice

1. As a “sword”:
a. ( establish custom 
b. ( show ( deviated from custom
2. As a “shield”:
a. ( establish custom
b. ( show ( kept with custom
3. 3 alternatives for effect: 
a. Custom is irrelevant to due care. Minority.
b. Custom is determinative of due care. Minority.
c. Custom is relevant, not determinative of due care. Majority:
4. The T.J. Hooper (Judge Learned Hand) 
i. Custom as shield
ii. ( tugs not equipped with radios got caught in bad weather and two barges sunk as a result. Not customary in practice to have radios, but if had, would have sought shelter.
i. Court holds custom relevant, not determinative because sometimes a “whole calling may have unduly lagged” so courts need to impose a proper safety standard when unreasonable practice.
5. Trimarco v. Klein
a. Custom as sword
b. Court held that sufficient evidence to establish prima facie case (to be determined by jury) that custom for landlords to use shatterproof glass since 1950s, so for preceding 26 years, and to replace glass only if ‘had occasion.’ ( tenant injured when regular glass bathroom door shattered. 
6. Exception: The PROFESSIONAL Standard (doctors, lawyers, accountants)
a. Compliance with custom conclusively establishes a professional was not negligent. Custom is determinative of due care.
b. When establishing malpractice, ( must:
i. Introduce explicit expert testimony establishing the standard of care exercised by other professionals in the field with respect to the particular practice (duty)
1. ‘Explicit expert testimony’ ( must have expertise, familiarity with custom/practice, standards to be legally qualified (judge determination of expertise) and credentialed in the field specifically
a. Vergara v. Doan
i. ( alleged that ( doctor during childbirth caused him severe and permanent injuries. 
ii. Court changed the rule from the modified locality rule to the national standard: That doctor must exercise that degree of care, skill and proficiency exercised by reasonably prudent practitioners in the same class acting under similar circumstances (without regard to locality)
iii. National standard. But jury can consider different standards in a given area (evidence of locality only relevant)
iv. Doctor free to choose between many schools of thought, as long as remains within a school.
ii. Introduce evidence that the ( deviated from the standard (breach)
c. Minority rule: Nowatske v. Osterloh –evidence of customary practice is relevant to, but not determinative of negligence
i. Argument now available where ( may show that the customary standard is obsolete or unreasonable
ii. ( after retinal detachment surgery developed permanent blindness alleged had ( used reasonable care would not have lost eyesight. Evidentiary issue of whether ( measured internal pressure in the eye at the f/u appt.
iii. This emphasis on reasonable vs. professional standard ensures doctors will not be sheltered for failing to adopt advances in their fields (policy rationale)
7. Osborn v. Irwin Memorial Blood Bank 
a. ( blood bank under the professional standard of care when did not include a certain test in light of AIDS concerns and ( infant contracted AIDS  from a blood transfusion
8. Rossell v. Volkswagen of America
a. Professional standard of care not extended to automakers, so evidence of industry custom is relevant, not conclusive. No ‘experts standard of care.’
b. (’s mother fell asleep at the wheel, and while unconscious for 7 hours, battery under the passenger seat slowly dripped acid on ( infant.
c. Policy argument that professional standard would shelter automakers who would accommodate their own interests (profit). While medical professionals have ethical constraints, a duel standard of morality and business.
9. INFORMED CONSENT
a. Two types of medical malpractice, separate c/a:
i. Negligent performance (not following rules relating to custom)
ii. Lack of informed consent (negligent informing or not informing one’s patient of the risks of the procedure, regardless of performance)
b. Largey v. Rothman 
i. Patient ( developed lymphedema (painful swelling of arm) after surgery and was not specifically informed of that risk. 
ii. Court adopted:
1. Standard of disclosure: ‘prudent patient standard’ (for custom analysis; an exception to the professional standard) ( required information that which a reasonable patient has a right to expect as measured by the patient’s need to make an informed decision. (subjective)
a. Policy: self-determination (autonomy) vs. paternalism
2. Materiality standard: (for causation analysis –of untaken precaution) ‘objective determination’ ( what a reasonable patient would or would not do (i.e. would a prudent patient have undergone surgery)
a. Remanded for causation determination –that if ( had been properly informed, would not have undergone surgery. If untaken precaution, like informed consent, then always a ‘speculative inquiry’ (hypothetical). 
b. [The usual (actual) causation rule requires proof that the untaken precaution would have made a difference in outcome for the particular (]
10. Judge and Jury –typically, judges decide questions of law and juries decide questions of fact. 
a. Deference to the jury to decide customary/reasonable conduct, unless judge-imposed clear standard of conduct
b. With negligence, cases of law and of fact are mixed. Two approaches:

c. Baltimore & Ohio Railroad Co. v. Goodman
i. Court held if standard of care clear, it should be laid down by the courts. 
1. Judges set fixed standards of conduct and apply them. Less uncertainty
ii. Where ( driving across tracks struck by a train when just reduced speed. Standard of care decided –if unsure train is dangerously near, stop, get out and look. 
d. Pakora v. Wabash Railway Co. 
i. Court held jury must decide customary conduct (for the traveller. 
1. Juries consider due care under the circumstances. Preserves needed flexibility
ii. Where ( driving across tracks struck by a train after stopped and listened for oncoming train when view blocked.
vi. RES IPSA LOQUITUR: “the thing speaks for itself” (to infer someone has been negligent). Allows ( to get to the jury without proving a specific breach (when don’t know what exactly happened –like who or what).
1. 3 requirements (court decides if established; if so, jury instructed on duty/breach as a matter of law): 
a. The event must be of a kind that usually does not occur in the absence of someone’s negligence
b. Injury must be caused by an agent or instrumentality within the exclusive control of the (
c. Injury must not have been due to any voluntary action of the (’s part
2. Byrne v. Boadle 
a. A ‘presumption of negligence’ that the accident arose from lack of care without explanation to the contrary when a barrel of flour fell on π walking along the road by (’s warehouse.
3. Colmenares v. Sun Alliance Ins. Co.
a. Where ( injured when escalator malfunctioned in the Puerto Rico Int’l Airport, court held that ( operator/owner of airport has a ‘non-delegable duty’ of the public area. ( has exclusive control of the instrumentality for purposes of RIL. Public policy precludes the party from avoiding responsibility for negligence.
b. Exclusive Control
i. Larson v. St. Francis Hotel –( hotel not liable (not in control) when an armchair came from hotel window and knocked ( on sidewalk unconscious.
ii. Connolly v Nicollette Hotel –case sent to jury for negligence determination when ( hotel (in control) hosted a convention with over 4,000 guests and ( struck on public street by falling debris thrown from hotel. Management informed of disorderly conduct, objects being thrown from upper floors, littering, etc.
4. 3 alternatives for effect: 
a. Get to the jury, but jury can find either way (prima facie). Inference is permissible.
b. Jury has to find negligence, unless ( rebuts with plausible evidence. Inference is mandatory. ( still has the burden to present evidence that ( negligent.
c. Shift the burden of proof to present evidence that ( not negligent. Negligence mandatory unless ( persuades a jury it was not negligent (Majority)  
5. Ybarra v. Spangard
a. RIL applied and burden of proof shifted to (s when ( had an appendectomy and was under the care of multiple doctors and staff, and awoke to sharp shoulder pain testimony opined was from trauma from surgery. ( could not identify which ((s) or which instrumentality caused his injury. 
g. CAUSE: actual or proximate
i. Affirmative act: A specific breach linked to injury
ii. Untaken precaution: That would have made a difference in the outcome for this particular ( (a speculative inquiry)
iii. ACTUAL: Links specific breach to the damage (injury)
1. ‘But-For’ Test ( ( must establish that it is more likely than not (>50%) that ( would not have been injured ‘but for’ (’s negligence (specific breach of duty). Injury could not have happened anyway. There can be more than one ‘but for’ causes.
2. Smithwick v. Hall & Upson Co. –no contributory negligence when ( employee told by supervisor not to go to the east end of the platform because it was unsafe. ( did and a brick wall fell on him. Court held ( negligence, but no ( negligence because a reasonably prudent person would have considered the wall safe no matter where stand. Specific negligence required before causation.
3. Doctrines invoked to resolve hypothetical (speculative inquiry of untaken precaution): 
a. Send the case to the jury if reasonable person could infer either way(Kirincich)
b. Deploy the increased chances doctrine (Zuchowicz)
c. Deploy the ‘lost chance of recovery’ doctrine 
d. Shift the burden of proof (Haft) (infrequent)
4. Lost Chance of Recovery
a. Herskovits v. Group Health 
i. ( negligently failed to diagnose (’s cancer (6-month delay), which led to 14% reduction in chance of survival. ( died. Court held sufficient proximate cause for jury
ii. After ( establishes evidence that (’s negligent act or omission increases the risk of harm and the harm was sustained, becomes jury question whether increased risk a substantial factor of harm. (significant chance to recover vs. absolute certainty of cause)
5. ‘Increased Chances’ Doctrine

a. Zuchowicz v. U.S.A.
i. In (’s negligence in erroneously prescribing double the dosage of danocrine, ( had to prove that the danocrine was causally linked to victim’s development of primary pulmonary hypertension (PPH; which eventually killed her) and that the overdose was the ‘but for’ cause.
ii. Court held if the reason for negligence is an increased chance a particular injury would occur, and that injury did occur, then evidence is sufficient to go to the jury. 
b. Harris v. Pennsylvania Railroad Co. –court held sufficient evidence for jury because a ‘reasonable probability of rescue’ (increased chances) when ( fell overboard and drown and the life-ring not thrown out and a heavy line instead of a lighter one thrown
c. Reasonable possibility of rescue
i. Kirincich v. Standard Dredging Co.
1. (’s failure to use proper lifesaving equipment (a buoyant apparatus over a 1-inch rope) to rescue drowning ( possibly the ‘but for’ cause of (’s death. Court held where certainty is impossible/reasonable men could differ, must go to the jury.
ii. NY Cent. R. Co. v. Grimstad –similar facts to Kirincich, but victim was 100 ft. vs. 60 ft. away. Court decided jury would be left to pure conjecture and that victim was too far away to make a difference.
6. Haft v. Lone Palm Hotel –court shifted burden of proof when ( father and son drowned in hotel pool and ( had no lifeguard on duty nor signs posted as required. Lack of lifeguard deprived ( of ability to establish facts.
7. Coincident Causation
a. Berry v. The Borough of Sugar Notch –(’s contributory negligence of speeding on a road not a ‘but for’ cause in his injuries when a tree was blown over causing a wreck. A reduced speed may not have made a difference
8. Multiple (s –General rule of ‘apportionment’: ( has to apportion loss among multiple (s
a. Several liability ( where each ( acted negligently and independently of the other, each ( liable for the portion of the injury attributable to his action and not responsible for the harm caused by the other
b. Exceptions to the general rule of apportionment (joint and several liability): 
i. Joint liability ( where each (’s negligence is part and parcel of an entire loss, the responsibility of each of two or more (s for the entire sum of (’s loss  
1. (s act in concert
a. Ex: 2 race cars on a street and scare horse who bucks off rider
2. Concurrent tortfeasors –independent actions
a. Ex: Construction worker leaves excavation site opened and bicyclist knocks someone in
3. Indivisible injury caused by 2 tortfeasors –alternative tortfeasors; independent and successive actions
i. Rova v. Rogtinick –OBGYN 8 acts of medical malpractice and pediatrician 3
9. Exceptions to ‘but for’ test 

( joint and several liability and burden of proof shifts:

a. Joint Causation –concert of action (J&S)
b. Concurrent Causation –2 act at same time, but not together (either action would have been sufficient to cause injuries) (J&S)
i. Kingston v. Chicago & Northwestern Ry. Co.
1. Where two fires of equal rank, either of which would have resulted in destruction of π’s property, and one of unknown origin and one started by (’s negligence, ( jointly & severally liable. ( burden to prove own fire not the proximate cause
2. Rule: With two concurring acts, either of which is sufficient to cause injury, each actor individually responsible and the burden of proof shifts to the (
3. Policy: unfair to make a wrongdoer a “favorite of the law” at the expense of an innocent sufferer.
4. [J & S liability even if other fire natural disaster]
c. Alternative Liability –( cannot identify which ( caused the injury (indivisible injury). Court shifts burden of proof to ( to exculpate. (J&S liability if cannot exculpate.)
i. Summers v. Tice 
1. 2 (s hunting quail with ( and both negligently shot in (’s direction, one of them injuring his eye and lip.  
d. Enterprise (industry-wide) Liability –a small number of enterprises coordinating similar product, manufacturing, marketing standards. (J&S if one product cannot be associated with one specific manufacturer) 
i. Hall v. E. I. Du Pont de Nemours & Co., Inc. –court held that (s in industry with 6 manufacturers jointly controlled the risk and therefore burden of proof shifted. Where ( children injured by the explosion of blasting caps in 12 separate incidents in separate states.
e. Market Share Liability –each ( held liable for the proportion of the judgment represented by its share of that market unless it demonstrates that it could not have caused (’s injuries. Burden of proof shifts to exculpate. If cannot, then market share % as % of liability, amount of $ damages, not number of (s (just several liability).
i. Requires: 
1. Fungible product manufactured by all (s
2. Injury stems from characteristics of the product 
3. ‘Substantial share’ of relevant market (>25%)
ii. Sindell v. Abbott Laboratories 
1. ( market share liability when 1 of 200 drug companies that negligently advertised and did not properly market DES (miscarriage prevention drug) that can cause cancer in daughters of those who ingest. Unless can show that did not make the product that caused ( injuries (tumor in (’s daughter).
iv. PROXIMATE: Court-imposed limit on the liability of harm actually caused. A policy judgment as to how far liability should extend. 
1. 2 competing approaches: 
a. DIRECTNESS test ( So long as a negligent act leads directly to π’s injury (with 2 limitations), not going to limit to liability.
i. Backward-looking
ii. Ask, Did the harm flow in an unbroken sequence from Δ’s tortious conduct? 
1. Limits: 
a. Too remote [Crankshaw v. Piedmont Driving Club, Inc. –too remote when π slipped in her friend’s vomit in the restaurant’s bathroom who became sick from the shrimp].
b. Interrupted by superseding cause
iii. Vosburg (battery)
1. Schoolboy liable for all resulting damages from a kick to another schoolboy’s shin that eventually led to bone disease.
2. Liability for all damage/consequences even beyond what is reasonably foreseeable. Directness test in the intentional torts context. 
iv. Polemis
1. Court found that Δ negligently dropping a plank in a ship’s hold leading to an explosion of petrol is not a reasonably foreseeable consequence. Nonetheless, the court held the Δ responsible for all damages that naturally flowed from the act, regardless of foreseeability (applied the directness test)
b. FORESIGHT test ( Limit recovery to the same sort of injury that made Δ’s act negligent. 
i. Forward-looking
ii. Ask, Is the harm of the same sort that was risked when Δ breached his/her duty? In order ask…

1. What is the specific breach? 
2. What is the possible risk (natural, probable, reasonably expected)?
3. What actually happened?
iii. Wagon Mound #1
1. Where Δ did not nor could not know that oil on water capable of being set ablaze, Δ not liable. Harm in dirtying the water, not harm by resulting fire.
2. Departure from directness (Polemis). Applies foresight: The essential factor is whether the damage is such that the reasonable man should have foreseen.
3. [In Wagon Mound #2, expert testimony that oil overtop water is flammable and therefore risk by fire. Δs held liable once this potential risk was established.]
iv. Palsgraf v. The Long Island Railroad Co. 
1. Δ train conductors in (negligently) helping passengers onto a moving train dislodged a passenger’s nondescript package which contained fireworks and exploded, causing reverberations and a scale to fall on π who was standing on the platform many feet away.
2. Majority held that the persons harmed must be within the scope of risk (to the particular person or group to whom Δ owes a duty). That the act had “possibilities of danger so many and apparent as to entitle him to be protected against the act.” [question of duty]
3. The risk of helping passengers aboard a moving train would not subject π to the type of injury incurred. Most importantly, π not a person within the scope of potential risk, therefore owed not duty. So no negligence.
4. Dissent: [question of proximate cause] Applies the directness test –if wrong negligent, then liable to anyone if not remote and no superseding cause.]
2. 4 groups of issues (for all cases in negligence, except for statutory violations –preliminarily establish prerequisites, so legal cause already established). Foresight or directness with respect to?:
	Person
	Foresight (duty)

	Type
	Foresight

	Manner
	Directness

	Extent
	Directness


a. PERSON
i. Palsgraf
1. π must be within the scope of risk, a person to whom the Δ owes a duty of care.
ii. ‘Rescue Doctrine’ –within the class of persons who might foreseeably be injured. Within the scope of risk (duty), regardless of whether rescuer acted negligently.
1. Wagner v. Int’l Railway Co.
a. Even though Δ’s negligence in leaving a train door open while rounding a corner up on a trestle has foreseeable risk of someone falling out (π’s cousin), Δ also liable to the rescuer for his injuries in falling off the bridge in search for his cousin.
b. Rescue is within the range of natural and probable
2. Pridham v. Cash & Carry Bldg. Crtr. –proximate (legal) cause where π struck by paneling at Δ’s retail store and while en route by ambulance, the driver suffered a heart attack causing the ambulance to crash which killed the π.
a. Where Δ’s negligence causes harm to another which requires medical services and additional bodily harm results from the normal effort of persons rendering such services (whether negligent or not), original Δ’s negligence is the proximate cause of all injuries.
3. Intervening malpractice ( Ordinary medical malpractice committed in the course of treating injuries created by the negligence of a Δ is a foreseeable consequence of causing bodily injury to someone, and therefore not a superseding cause.
iii. Hill v. Lundin & Associates, Inc. –π babysitter not within the scope of risk/duty when tripped over a ladder that repairman left upright against a construction site and was then moved to the floor by an unknown person.
b. TYPE
i. Wagon Mound #1
1. Not liable when type of risk (namely fire from oil atop water, not just dirtying water) not foreseeable. When type of risk not probable, natural, reasonably expected. 
2. In Wagon Mound #2, π established fire as a type of risk expected, and Δ held liable.
ii. Mauney v. Gulf Refining Co. –Type of risk not foreseeable where π at her place of business across the street from a gasoline heard shouts and saw fire, ran over and tripped over a misplaced chair. 
iii. Brown v. Tesack –Type of risk foreseeable where Δ disposed of partially full cans of flammable fluid in an elementary school dumpster and π’s minor son burned after two boys lighted it on fire.
iv. Exception: “Thin Skull” Rule (Vosburg)
1. Once π establishes Δ caused some physical harm to π, then Δ liable for all of the resulting harm.
c. MANNER 
i. Kinsman Transit Co.
1. A bizarre chain of events and “misadventures” where a ship became unmoored on a river (negligently installed and maintained deadman), the shipkeeper (negligently) delayed in and improperly dropped the anchor, floated downstream and collided with another ship and then into a bridge (negligently not raised in time), creating a dam and 3 miles of flooding…
2. Where 3 independent acts of negligence that actually caused damage, manner and extent need not be foreseeable. The persons and type of damage were foreseeable (property damage by collision, flooding due to width of ships vs. river).
d. EXTENT
i. Kinsman Transit Co.
3. Legal cause question for statutory violations
a. Instead use statutory analysis for establishing breach:
i. Statute violated.

ii. π within the class of persons the legislature designed to protect. (duty question)
iii. The injury of the sort (type) the legislature designed to protect.
iv. Establish actual cause (causation question)
4. SUPERSEDING cause–when an independent, intervening, criminal or negligent act can absolve the first negligent actor of responsibility.
a. Britton v. Wooten
i. Tenant grocer Δ held liable for employees negligently accumulating trash in violation of a fire safety regulation that contributed to spread of fire burning down landlord π’s building. Court held no superseding cause where arsonist started the fire.
b. No ‘superseding cause’ when: 
i. Δ’s negligent conduct created the situation that afforded an opportunity for another’s negligent or intentional conduct (‘set the stage’), and
ii. Realized or should have realized the likelihood such a situation might be created (foreseeability of risk) 
1. Not met if intervening act of such “utterly foolhardy or extraordinary” nature

a. Roberts v. Benoit –sheriff’s department deputized cook who during firearm training was encourage to carry a gun (negligence in careless training), and while drunk and playing with his gun one night, cook negligently shot π. Superseding cause and no liability for department because intervening act so “foolhardy”
h. DAMAGE
i. Economic Harm Rule: ( whose damages consist only in economic losses may not generally recover through a negligence action in tort
1. Economic losses –loss of things subject to contract; loss of profits 
2. East River Steamship Corp. v. Transamerica Delaval, Inc. 
a. Court said ( could not recover where only damage from a turbine problem in 4 supertankers was to the turbine itself and purely economic loss (of profits while out of commission). 
b. Court said can recover for pure economic losses for a failed product only in contract, not in tort for negligence ( also distinguished products liability)
c. Reason for ( wanting to sue in tort =higher recovery (i.e. punitive damages), but court wanted to keep in separate spheres
3. Exceptions: 
a. Recovery of economic damages as parasitic to personal injury and/or property damage
b. “Special relation” (different than affirmative duties)
i. i.e. negligent transmission of a telegraph by operator in economic transaction
c. Negligent failure to obtain proper attestation of will (witness)
i. i.e. legal malpractice
d. Negligent performance of a profession 
i. i.e. bankers, real estate agents, doctors, architects…
e. Maritime and admiralty law
f. Pollution of a stream
g. Where tort specifically allows
i. i.e. defamation, privacy; fraud; interference with contract; economic torts; statutory torts
4. Union Oil Co. v. Oppen 
a. ( commercial fishermen suffered pure economic loss (prospective economic advantage) from ( negligent oil spill. Through stipulation, ( conceded to liability and that would owe only “compensable,” “legally cognizable” damages (so limits to compensatory damages and sets up defense of economic loss rule)
b. Court held ( owes a duty to ( to conduct drilling reasonably to avoid negligently causing injury. And π may recover for economic loss.
i. ‘Particular Foreseeability’ ( Court defining a particular class that can recover for pure economic loss. 
1. Drawing a line distinct from other potential classes of (s
2. Limited holding; case-by-case
3. People Express –court allowed to recover for pure economic losses where ( negligent hazardous chemical spill caused ( airline evacuation
ii. Types of Relief available: 
1. Equitable (injunction, declaratory)
2. Restitution
3. Damages
a. Pecuniary –economic losses; financial consequences
i. i.e. lost earnings, medical expenses
b. Non-pecuniary –physical and emotional consequences of an injury
i. i.e. pain and suffering, loss of enjoyment of life (hedonic)
iii. Nominal Damages ( ( suffers no actual damages, but has made a case (like $1)
iv. Compensatory Damages ( awarded to ( to put ( in the position would have been in but for (’s tortious act (not meant to be a windfall)
v. Available to victim…
1. Pecuniary/economic damages
a. Medical expenses 
i. Past –up until the time of trial
ii. Future –speculative; experts must testify to prove necessary expenses
iii. Discounted to present value (key variables =interest rate and inflation)
b. Lost Wages
i. Past –up until the time of trial
ii. Future –speculative; based on testimony and mortality tables
iii. Discounted to present value 
2. Non-Pecuniary
a. Pain and suffering
i. Include past and future worry, grief, humiliation, disfigurement
ii. Based on testimony
iii. Cap in some jurisdictions
b. Hedonic
i. Permitted in some jurisdictions as separate from pain and suffering
ii. Loss of enjoyment of life
vi. Available to relatives…
1. If victim alive…
a. Loss of consortium ( c/a for spouses, sometimes children, for loss of “services”
2. If victim dead…
a. Wrongful death ( statutory c/a for recovery to victim’s estate or relative for losses up to the time of death (i.e. medical expenses, pain and suffering, funeral expenses, etc.)
i. 2 Types: 
1. Survival ( permit decedent’s estate to bring suit; measure of damages: future discounted earnings less personal expenses, medical expenses, burial expenses (loss of life generally not recoverable) [less common]
2. Loss of consortium ( permit decedent’s close relatives to bring suit to recover money survivors lost (that would have come to them); measure of damages: pecuniary –loss of support (replacement value of decedent’s “services,” income, fair market value of other services like chores); non-pecuniary –generally not recoverable (loss of companionship, grief, emotional loss) [more common]
vii. Related Rules:
1. Duty to mitigate damages: ( has a duty to act reasonably to minimize damages ( suffers, to mitigate losses
2. Collateral Source Rule: courts do no decrease ( damages by funds received from collateral sources (i.e. insurance)
3. Per Diem Arguments: a majority of jurisdictions allow attorney argument to take a small measure of time and quantify it and calculate over a period of time
4. Golden Rule Argument: most jurisdictions don’t allow to say, “How much would you charge? What would you feel?”
5. Remittitur ( judge evaluating evidence after the verdict, potentially finding award excessive and reducing.
6. Additur ( adding to the award. Fed courts and most state courts don’t allow
viii. Punitive Damages ( designed to punish ( and deter. Awarded only under heightened standard (i.e. willful and wanton acts)
1. π must prove: 
a. Negligence +, that ( acts were “willful and wanton” 
b. Punitives necessary to punish (jury must find) under higher “clear and convincing” evidence standard
c. Other factors
i. Profitability of (’s conduct, ( not otherwise punished, (’s wealth/financial condition
2. Arguments for: 
a. Deterrence (need higher penalty to adequately punish and deter i.e. bad faith insurance claims)
b. Under detection (punishment for stealthy bad acts)
c. Moral outrage (outlet for disgust)
3. Arguments against: 
a. Unjust enrichment (for particular π)
b. Double punishment of ( (if multiple cases)
c. Too extreme (doesn’t actually deter)
d. Unfair (to peg on wealth of ()
4. Evaluating constitutionality...
a. BMW v. Gore
i. Court held $4M punitives award grossly excessive where ( awarded $4,000 of compensatory damages for ( BMW repainting new car and not disclosing to ( buyer (fraud)
ii. Due process clause
iii. First make sure punitives allowed in state and ( proves 3 elements, then consider…
iv. ‘3 Guideposts’:
1. Reprehensibility of the conduct
a. Physical vs. economic harm
b. Indifference toward health and safety of others
c. (’s financial vulnerability
d. ( repeated actions or isolated incident (out-of-state evidence may be used to prove)
e. Morality (malice, trickery, deceit) 
2. Ratio of punitive to compensatory damages
3. Disparity between punitive award and those authorized in comparable cases
b. State Farm v. Campbell
i. Court said $145M punitive damage award grossly excessive where ( auto insurance company jerked around (. 145:1 ratio too high, but no bright line. (courts leaning toward single digit ratios)
ii. Criticized for being a one-off. Decision stands on own, difficult to apply to other facts. So really rely on state court judgment. 
i. Exceptions to general negligence standard…
j. Owners & Occupiers –Limitations on Duty 
i. Duties owed from conditions on land and others arising from activities on land
ii. 2 approaches: Common Law and Revised (CA)…
iii. Common Law –Conditions: 
1. Analysis: 
a. Determine the status of the entrant
b. Define the duty owed to each class of entrant for conditions on land
2. Entrants: 
a. Trespasser ( enters without consent or privilege
b. Licensee ( enters with consent or privilege (i.e. social guest) (Laube –( mother visiting daughter went down to basement without handrails or light and fell. Duty to warn)
c. Invitee ( business visitor or public invitee (Martin –( who used bathroom in gas station without purchasing anything if open to public)
d. Status could shift depending on circumstance.
3. Duties:
a. Trespasser ( no duty to warn or make safe natural or artificial conditions on the land, except duty to warn if:
i. Know of a specific danger that a particular trespasser may encounter
ii. Footpath (trespassory, but know people use). Also extends duty to travelers… Murray –duty owed when man stepped off sidewalk to tie shoe on doorstep and injured when brick fell on him; Justice –duty to avoid creation of visiual obstacles where (’s RR cars obscured view of tracks and ( hit at intersection.
iii. Attractive nuisance (child trespassers) –Restatement: “A possessor of land is subject to liability for physical harm to children trespassers caused by an artificial condition if: (a) Possessor knows or has reason to know children likely to trespass, (b) Realize unreasonable risk of death or great bodily injury to children, (c) Due to youth, children don’t appreciate the risk, (d) Utility to the possessor vs. the burden of eliminating the danger is slight compared to the risk to children, (e) Possessor fails to exercise reasonable care to eliminate danger.”
1. Merrill v. Central Main Power Co. –( child said to have appreciated the risk of cooking an eel on an electric wire fence due to deposition testimony. So element 3 of attractive nuisance not met.
b. Licensee ( if owner/occupier knows of a dangerous condition, then duty to warn of unperceived hazards. 
c. Invitee ( duty of ordinary/reasonable care. Affirmative duty to inspect premises for hidden dangers
4. Post v. Lunney 
a. Court held invitee (affirmative duty; of reasonable care) under ‘invitation test’ where π tripped and fell during a tour of (’s property.
b. ‘Invitation test’: Invitee if either public invitee (invited to enter as a  member of the public for a purpose for which the land is open) or business visitor (invited for purpose directly connected with business dealings)
iv. Common Law –Activities:
1. Trespasser ( duty to avoid intentionally injuring innocent trespasser. Exceptions for conditions also apply
2. Licensee ( duty of ordinary reasonable care. Liable if licensee does not have reason to know of the risk
3. Invitee ( duty of ordinary/reasonable care. Affirmative duty to inspect premises for hidden dangers
v. Revised (CA) Approach:
1. Applies to conditions and activities
2. Rowland v. Christian 
a. ( social guest cuts hand on (’s faucet. ( duty of due care.
b. Abolishes (complex) common law tripartite scheme… Duty the same for all kinds of entrants. Breach (standard of care) different for trespassers: If aware of trespasser, owe same standard of due/ordinary care. If unaware, no duty to warn/no obligation.
k. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
i. Separate tort if only damage is emotional distress.
ii. Policy arguments for: Not really an injury, and subjective (moral). Difficult for courts to measure and increase in litigation (administrability).
iii. Policy arguments against: ( should pay for harm caused/“as between negligent ( and innocent (…” (moral). Psychological distress can be as if not more debilitating as physical injury. Judges can separate out false claims (administrability).
iv. 2 circumstances: Direct Victim and Bystander
v. Direct Victim
1. Impact rule ( ( must show: 
a. ( was touched by (’s negligence


i. Narrow. And so slight that may not even be “impact” at all. Manipulate-able. Under- and over-inclusive
b. Emotional distress resulted from (’s negligence
c. Emotional distress manifested in physical consequences
2. Robb v. The Pennsylvania Railroad Co. 
a. Changed element #1 to: ( acted negligently toward ( and ( within the zone of danger.
b. ( could recover under the zone of danger test where within immediate area of impact. Got stuck in rut on RR tracks and had to bail at the last moment as a train came.
3. Physical consequences –must be ‘objectively’ determinable: 
a. Insufficient…
i. Restatement: “transitory, non-recurring physical phenomena, harmless in themselves, such as dizziness, vomiting and the like…inconsequential and do not amount to any substantial bodily harm.”
b. Sufficient…
i. Restatement: “long continued nausea or headache, mental disturbance.” Prolonged vomiting, etc.
c. Exception: Context of decedents (mistreatment of bodies)
i. i.e. a coffin dropped and dead family member rolls out. Physical injury not required.
4. Potter v. Firestone Tire & Rubber Co.
a. ( negligently disposed of industrial waste and ( discovered carcinogenic chemicals had been contaminating their water wells. Court set limitation and said could recover for NEID for ‘fear of cancer’ only if met elements: 
i. Duty/Breach/Cause and
ii. Fear stems from knowledge (corroborated by scientific opinion) that more likely than not will develop cancer.
b. Court limits class of potential (s… Reasons: Worry about lack of liability insurance for toxic risks; impact on pharma drugs; that wouldn’t be enough $ for (s with ED and physical injury; need for a definitive threshold 
vi. Bystander
1. ED because watched victim suffer due to (’s negligence 
2. Could be a direct victim and a bystander
3. James v. Lieb 
a. Boy helplessly watches sister get hit and killed by truck while both out playing. ( acted negligently toward victim and ( within the zone of danger, but without fear to own safety.
b. Court uses Dillon factors (now elements) to hold bystander can recover: 
i. ( must establish physical proximity to accident scene
ii. ( must prove shock resulted from a direct emotional impact from sensory and contemporaneous observance of the accident
1. Courts are split, but most would likely require physical consequences
iii. ( and victim must be ‘closely related’
1. Immediate family unit (parents, spouses, siblings, children, grandparents)
2. Marriage required; live-in relationship not sufficient
3. Aunts and uncles, but a higher burden of proof required
4. Moon v. Guardian Postacute Services, Inc. 
a. ( son-in-law could not recover for ED experienced from mother-in-law victim’s mistreatment at assisted living facility. Not closely related enough. [Further example of policy to narrow scope of liability for this tort. Setting arbitrary limits]
b. No direct victim either [Huggins –legal duty (direct victim) only to baby not parent where pharmacy overdosed baby who died; but Molien –direct victim husband whose wife was misdiagnosed with syphilis and doc directed wife to inform husband]
l. PRODUCTS LIABILITY
i. 3 Theories: 
1. Negligence
2. Warranty 
a. Breach of express warranty
b. Breach of implied warranties of merchantability and fitness
3. Products liability under Restatement § 402a
4. [In reality, alternative theories; but keep all in mind for class.]
ii. Privity Rule ( a person injured by a defective product may not recover from the responsible party in tort unless in privity (contractual relationship)
1. Winterbottom –no liability of ( manufacturer when (’s mail coach collapsed due to poor construction. No privity.
2. Exception: Where (’s actions put ( in ‘imminent danger’
iii. MacPherson v. Buick Motors Co. 
1. Begins analysis by discussing ‘imminent danger’ exception…
a. Thomas –mislabeling poison. Manufacturer duty of due care (to avoid injury) because danger is foreseen. 
b. Statler –coffee urn exploded in restaurant. Manufacturer duty of due care. 
2. Court assigns negligence standard where ( is a car manufacturer that made wheel out of defective wood, and ( purchased car from retailer (so not in privity). 
3. Manufacturer can be liable in negligence to the ultimate purchaser. 
4. Duty limited to those with the scope of the risk, foreseeable danger…
a. Knowledge of probable danger + Knowledge of use by people other than direct purchaser =Duty.

5. Interprets the exception so to “swallow the rule”
6. Removed privity limitation as to manufacturer’s liability, direct purchaser (though not bystanders), and for negligence c/a.
iv. NEGLIGENCE
1. Tort-based c/a
v. BREACH OF WARRANTY
1. Contract-based c/a 
a. Retains some privity limitations
2. EXPRESS ( explicit assurance of quality or performance
a. Saying, “This product will function in the following way…”
b. May also include limitations on recovery
c. Liability for product itself
d. Requires notice, privity and that relied on warranty
3. IMPLIED ( court-mandated; imposed by law
a. Warranty of merchantability (and of fitness)
b. Could be explicit, but mandated by court.
c. Liability for product itself and personal injury
d. Liability strict, but damages limited
i. Just need to prove product not merchantable and caused injury
ii. Cushing –restaurant liable where customer broke tooth on roll that restaurant bought from reputable baker
e. Key precedent for the development of tort of strict products liability 
f. McCabe v. Liggett Drug Co., Inc.
i. Court held seller/retailer could be liable for breach of implied warranty where ( drugstore sold coffee maker to (’s agent (friend) in a sealed cardboard box and maker exploded. 
ii. Implied warranty that product of ‘merchantable’ quality.
1. Merchantability ( goods that are reasonably suitable for the ordinary use for which goods of that description are sold.
g. Desire to disentangle contract requirements from the tort context
h. Vertical privity limitations…
i. Henningsen v. Bloomfield Motors, Inc.
1. Court said duty of merchantability extends to manufacturers (if product not of merchantable quality). 
2. Elimination of vertical privity. 
3. Cannot disclaim duty
4. Non-party may sue (anyone using product with party’s consent)
i. Horizontal privity limitations… 
i. Who can bring a suit under breach of implied warranty?
ii. 3 Alternatives of the UCC: 
1. A: “A seller’s warranty whether express or implied extends to any natural person [human being, not entity] who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person [excludes property damage] by breach of the warranty. A seller may not exclude or limit the operation of this section. [not disclaimable]” 

2. B: “…to any natural person who may reasonably be expected to use [within foreseeable scope of risk], consume or be affected by the goods and who is injured in person by breach of the warranty…”

3. C: “…to any person [including entity] who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section with respect to injury to the person [may disclaim property damage] of an individual to whom the warranty extends.”

vi. STRICT PRODUCTS LIABILITY

1. Analysis: 
a. Did problem result from a defect in the product or a breach in duty of care? [services not covered under § 402a]
b. Evaluate “product”
i. No: 
1. Used products
2. Real property
3. Human body parts
4. Books & Guides
ii. Yes: 
1. Foodstuffs
a. Unless “naturally-occurring” 
i. Mexicali Rose –( must show negligence for a sharp bone in a chicken enchilada
2. Product leases
c. “Seller” within the meaning of § 402a?

i. Not seller of used products (unless prefabricated)
ii. In the chain of distribution: manufacturer, component manufacturer, wholesaler, retailer

1. Policy reasons to include retailer: Engaged in the business of distributing goods to the public; play a substantial part in ensuring a safe product; can exert pressure on a manufacturer; added incentive to ensure safe product; can adjust costs over the course of their continued business relaitionship
iii. [Component manufacturers –if component defective and causes harm, or seller of component substantially participates in the integration into the design and integration causes defect and defect causes harm. (Restatement)]
iv. Each participant in the chain of distribution strictly liable to subsequent purchasers, users and bystanders. Can shift liability under rules of contribution and indemnity
d. Identify defect. 

e. Causation analysis
2. ‘Crashworthiness Doctrine’ ( Liability only for enhanced injuries due to defect (don’t have to design a product capable of withstanding all accidents) (injuries ‘but for’ the defect)
3. Cannot recover for only economic losses (although can under breach of warranty)
4. Escola v. Coca Cola Bottling Co.
a. Judge Traynor concurrence…
b. Argues that manufacturer should be held strictly liable in tort for defective product (( cola bottle exploded in π’s hand)
c. Policy reasons: 
i. Initial responsibility on whomever has control, who will be most effective in reducing hazards
ii. Cost is an “overwhelming misfortune” to (, but ( can distribute losses (cost spreading) as a cost of doing business
iii. Discourage marketing products that are a “menace to the public”
iv. Retailer can already sue up the chain in negligence, so strict liability of the manufacturer will save time and money in litigation.
v. Tort (don’t need contract ‘privity fictions’)
5. Greenman v. Yuba Power Products, Inc.
i. Creation of new tort of strict products liability
ii. ( manufacturer strictly liable where ( used power tool for a few years and an attachment flew off and hit him in the forehead.
iii. Policy reasons in Traynor’s concurrence (20 yrs. later)
6. Restatement § 402a
a. ( is in the
i. business of selling 
ii. products [not services] for use or consumption, [important to know if problem is due to the device or installation (could be both)] and
iii. the product is expected to and does reach the consumer without substantial change
b. The product is in a defective condition. There are three alternative types of defects. ( must prove one of the following:
i. Construction/manufacturing
ii. Design, or 
iii. Inadequate warning
c. The product is unreasonably dangerous to the consumer or to property
d. The defect results in 
i. Physical harm to the user or consumer or foreseeable bystander [NEID requirements if only emotional distress]
ii. Or to her property (but not to the product itself)
7. Construction/manufacturing ( defective if departs from intended design
a. Question of intentionality; if unique to or characteristic of.
b. Potential liability if left manufacturer in the defective condition
c. Challenges specific product
d. Ducko v. Chrysler Motors Corp. 
i. ( bought new car (( manufacturer) and within 2 months suddenly jerked to the right, causing a crash. ( expert could not opine specific defect and ( expert opine operator error. 
ii. Court held ( could use ‘malfunction theory’ to prove defect to go to jury and jury would have to find defect and causation
1. ‘Malfunction Theory’ ( allows ( to use circumstantial evident to prove a defect. Need to show no abnormal use nor any reasonable, secondary causes for the malfunction. 
8. Design ( 
a. Challenges product line
b. 2 Tests: 
i. ‘Consumer Expectation Test’ ( Defective if product fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.
1. “Whatever the user may have expected from that contraption, it certainly wasn’t that.”
2. Not foreclosed simply because product in specialized use, as long as fell below reasonable, widely shared minimum expectations of those who use it (otherwise limited expert testimony on what actual consumers do expect)
3. Awareness that a product is unsafe is not a defense that product is not defective
ii. ‘Risk-Utility Test’ ( Defective if through hindsight, the jury determines that the product’s design embodies ‘excessive preventable danger’ or that the risk of danger inherent in the challenged design outweighs the benefits.
1. Always available to use
2. Barker Factors:
a. Gravity of the danger posed
b. Likelihood danger would occur
c. Mechanical feasibility of a safer alternative (3d Restatement makes reasonable alternative design an element, but unpopular)
d. Financial cost of an improved design
e. Adverse consequences to the product and to the consumer that would result from an alternative design
3. Usually comes down to expert testimony
4. General vs. specific evaluation (public vs. parties)
c. Soule v. General Motors Corp.
i. Cases within the case: 
1. Cronin –court rejected ‘unreasonably dangerous’ test in the Restatement and held ( driver could recover from ( where van shelves shifted forward during a collision and propelled him through the windshield. As long as ( proves product defective and caused injury in reasonably foreseeable use.
2. Barker –affirmed Cronin holding for design case where high loader fell atop driver (3 defects –no leveling device, no cab, no outriggers)
ii. ( driver collision with other vehicle striking left front wheel causing toe pan to crumple and severe ankle injuries. ( testimony of substandard manufacture of wells and defective design of weak bracket. ( testimony that ( was the sole cause.
iii. Court held error to use CET, but harmless error due to expert testimony. 
1. Where alleged defect uses complex design, error to use CET
iv. Question for which test to use: 
1. Ordinary consumer sufficiently familiar not just with the product, but with the nature of the defect based on common experience?
2. Facts should allow an inference that the product did not meet the expectations of ordinary users for CET, otherwise risk-utility
3. Same product may have defects that must be judged under different tests (i.e. bus power steering vs. grab bars)
d. In evaluating whether a defect, can also consider…
i. Product Misuse
1. Not defective if not being used how designed
2. If well-known risk, then misuse
3. Manufacturers can still be liable for a defect that causes injury where a product is being used in a reasonably foreseeable way (i.e. standing on a rolling chair)
a. Depends upon the intended and actual users of the product, which are well known to the manufacturer and the general public
ii. Open & Obvious
1. Not defective if open and obvious defect 
2. Linegar –bullet proof vest that did not cover side open and obvious “defect”, so no defect
9. Inadequate warning ( either failure to warn or inadequate warning
a. 2 Types: 
i. Instructions –how to safely use product
ii. Warnings about hazards –risks of the product
b. Warnings cannot absolve a manufacturer or designer of all responsibility 
c. Where danger is ‘open & obvious,’ warning superfluous 
d. 4 Questions: 
i. When must a manufacturer give a warning?
ii. To whom must warning be given? 
iii. Is the content of the warning adequate?
iv. Did the lack of warning cause (’s injuries?

e. MacDonald v. Ortho Pharma Corp.
i. Court holds ( manufacturer owed a duty to warn ( directly (created and exception to the exception) who took birth control for 3 years and had a stroke. Warning only said “abnormal blood clotting” and risk of damage to vital organs, but did not use the word “stroke.” Jury could find adequacy of warning and causation.
ii. Court said birth control pill is different than other pharmaceutical products because the patient is an active participant in making the decision to use the pill
iii. Answers above questions: when, to whom, adequacy, causation…
f. When: 
i. A manufacturer knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product.
ii. Exception: ‘Learned Intermediary Rule’
1. Duty to warn prescribing physicians, but not patients. Doctor must then warn patients of material risk.
2. [2 potential c/a –for inadequate warning of manufacturer to doctor and for lack of informed consent to doctor to patient]
g. To Whom: 
i. Purchasers, users and persons who foreseeably will be injured or endangered by use or exposure to the product
h. Adequacy: 
i. Manufacturer must provide written warning conveying reasonable notice of the nature, gravity and likelihood of known or knowable side effects (reasonableness)
i. Causation:
i. i.e. had warning been given, would have been read and heeded and ( not injured.
ii. Must establish:
1. Product caused injuries
2. But for particular defect in the warning [subjective]
3. Reasonable person in π’s position would not have been injured [objective]
iii. ‘Heeding Presumption’ –causal inference; way to get to the jury
1. Also, seller entitled to assume consumers will ‘read and heed’ warnings
10. Cafazzo v. Central Medical Health 
a. Court addressed whether hospital/physician can be subject to strict liability under § 402a (a “seller”) where ( patient received (non-negligently) a mandibular prosthesis implant and defect was discovered six years later. Court said no.
b. Considers –(1) members of the marketing chain available for redress; (2) incentive to safety; (3) whether supplier in a better position to prevent circulation of defective products; (4) cost distribution
c. Policy arguments (“B”): would open potential liability too wide; assign initial responsibility on the party with control over distribution; cost spreading would shift costs back to consumers
d. Court distinguishes from Thomas (SL where hospital gown ignited when lighted match fell on it) as activity integrally related to primary function of providing medical services vs. administrative function
11. Affirmative Defenses to Products Liability
a. Daly v. General Motors Corp.
i. Court held comparative fault principles apply where ( drove drunk and without a seatbelt down the freeway and crashed, and experience enhanced injuries due to alleged defect of faulty latch that threw him from the car.
b. Comparative fault (contributory negligence) operates in the same way as affirmative defense to negligence
c. Product Misuse and Open & Obvious are not affirmative defenses, but can undermine the prima facie case.
i. Foreseeable misuses could be defective or could trigger affirmative defense
m. VICARIOUS LIABILITY
i. A person who is in a position of responsibility and control over another (i.e. an employer) is responsible for the tort of another
ii. Respondeat Superior
1. Employer responsible for employee torts committed with the scope of employment
a. Tests: 
i. ‘Motive test’ –employee’s conduct must be in part motivated by a purpose to serve employer [minority]
ii. ‘Foreseeability/Characteristic Activities Standard’ –employee’s conduct must just be reasonably foreseeable [majority]
1. Qualifications: Activities attendant to the enterprise, characteristic of business (not exclusively personal/domestic)
2. Fruit –scope of employment (therefore vicarious liability) where employee guest of weekend conference drove negligently at 2am to meet up with other conference guests to socialize at conference hotel
3. Alms –no scope of employment where employee accident occurred during mandatory orientation weekend, but after meetings and no requirement to stay at the camp
b. Bushey
i. Court said scope of employment (reasonably foreseeable) where sailor employee of ( U.S. returned to dry dock and ship drunk and turned wheels which called the ship to fall of its blocks.
c. May be within the scope even if employee doing something forbidden or even criminal or tortious
i. Simmons –vicarious liability where therapist engaged in a sexual relationship with patient of psychiatric trauma.
ii. Lyon v. Carey –vicarious liability where furniture delivery guy fights with customer over cash policy, beats and rapes her
d. Frolic and Detours
i. Frolic ( major deviation from employee’s assigned task; no vicarious liability
ii. Detour ( minor deviation; vicarious liability 
2. 3 possible claims: (1) tort of employee, (2) vicarious liability of employer, (3) direct liability –negligent hiring, failure to train, failure to supervise
i. Under J&S liability, ( can recover up to 100% of losses from either or both.
iii. Principal’s Liability
1. Principal general not vicariously liable for torts of agents, i.e. independent contractors
a. But may be directly liable 
2. Exceptions: 
a. Apparent Authority 
i. 2 elements: 
1. Permits the appearance of authority (“holding out”) over the agent (a reasonable person would conclude agent was an employee of the principal)

2. ( justifiably relies on this appearance
b. Implied Authority 
i. Where facts/circumstances show ( exerted sufficient control over the alleged agent so as to negate that agent’s status as an independent contractor.
ii. Ask: Who retains the right to control the manner of work?
1. Santiago –court said jury could find either way, employee or independent contractor, even though agreement between newspaper delivery driver and newspaper contractor relationship. Relied on factors: 
a. Extent of supervision
b. Nature of business
c. Specialization of occupation
d. Materials and place of work
e. Duration of employment
f. Method of payment
g. Belief of the parties
h. Contractual provisions
iii. Petrovich v. Share Health Plan
1. Court held HMO vicariously liable for agents under apparent and implied authority exceptions. ( patient did not know and had no reason to know of independent contractor relationship. Also, HMO retained the right to control over manner of work due to cost-containment practices.
c. Non-delegable duties (non-disclaimable)
i. Include: 
1. Safety regulations or statutes (Restatement)
2. Responsibility for premises
3. Owners of dangerous instrumentalities
4. Public policy (Colmenares –Puerto Rico airport)
ii. Restatement: “One who by statute or by administrative regulation is under a duty to provide specified safeguards/precautions for the safety of others is subject to liability to the others for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or precautions.”
d. Inherently dangerous work
IX. AFFIRMATIVE DEFENSES
a. Types: 
i. Contributory Negligence (complete defense) OR
ii. Comparitive Fault (partial defense) AND
iii. Assumption of Risk 
1. Express
2. Implied
b. Burden of proof on the (
c. Only applies to negligence (unintentional), not intentional or reckless torts.
i. (’s recklessness would bar recovery of (’s recklessness however
d. Start with prima facie case of negligence. Then move to affirmative defense (denying liability is not an affirmative defense)
i. Ex: Car accident between X and Y. Bystander Z
1. Lawsuit 1 (claim)–X v. Y, Y alleges contributory negligence in answer
2. Lawsuit 2 (counterclaim)–Y v. X, X alleges contributory negligence in answer
3. Lawsuit 3 –Z v. X and Y 
a. Joint and several liability
b. Burden of proof shits to (
c. Up to 100% of recovery from either party
d. No affirmative defense
e. CONTRIBUTORY NEGLIGENCE 
i. A complete defense
ii. Elements:
1. ( negligence towards own safety (acting unreasonable in regard to one’s own safety) [Duty/Breach]
2. (’s negligence is a substantial factor in own harm [Cause/Damage]
a. Still ask about the scope/nature of the risk (causation analysis)
b. Causal connection
i. Smithwick –( not barred from recovery where ( employer told ( not to go to the other side of a platform because of the risk of slipping/falling. Instead ( injured when bricks fell from building above
iii. Effect: 
1. Traditional rule: ( recovers nothing even though ( negligent
2. Modern rule: Comparative fault
iv. Butterfield v. Forrester
1. (’s c/a defeated due to contributory negligence (lack of ordinary care on the part of () where ( road a horse “violently” down the road and did not see a pole ( had placed obstructing the road
v. Exceptions and Limitations: 
1. Statutory Violation
a. ( cannot invoke contributory negligence when ( meets the elements of the Statutory Purpose Doctrine
b. i.e. Workman’s Comp –would render the statute ineffective
2. Custodial Care 
a. ( cannot invoke contributory negligence because ( in custody for risk of self harm
3. Emergency 
a. Jury instructed to consider the emergency circumstance and that people behave differently in an emergency
b. Not quite an exception. A consideration
4. Last Clear Chance
a. Inattentive or helpless πs can recover where π had the last clear opportunity to avoid harm, but failed to
b. Kumkumian –a man napped on railroad tracks in a tunnel and was run over by a train. The emergency braking system triggered, but the operators did not bother to check. Train restarted, then automatically braked again, x2. No contributory negligence defense because ( had the ‘last clear chance’ to avoid the enhanced injuries. 
c. Fuller –( had ‘last clear chance’ where operating train at a high speed, could have stopped within 200 ft. and instead hit an old man crossing the tracks with his horse/carriage.
f. COMPARATIVE FAULT
i. A partial defense
ii. First establish the same elements of contributory negligence; then jury asked to determine which percentage of (’s damages are attributable to (’s own negligence. Then a reduction of that amount.
iii. Two types: 
1. PURE ( reduction of damages by the exact percentage attributed to (’s negligence (i.e. could theoretically be a 99% reduction)
2. IMPURE ( two types: 
a. ( may recover provided that: 
i. (’s negligence is not greater than (’s negligence (i.e. up to 50% reduction)
ii. (’s negligence was less than (’s negligence (i.e. must be ≤ 49%. Cannot recover at 50:50)
iv. McIntyre v. Balentine
1. Court allowed ( to potentially recover with comparative fault where ( and ( were in a car accident and ( was drunk and ( was speeding.
v. In the case of multiple (s…
1. Consider the negligence/fault of all (s -total
2. Ex: Fault of ( -30%, (1 -60%, (2 -10%
a. ( may recover up to 70% from either (1 or (2 (or in combination). If recovers from one only, that ( may seek contribution from other ( in proportion to fault. (Purpose of J&S liability =to ensure ( recovery)
vi. Implications: 
1. Many jurisdictions abolished Joint & Several Liability, but retain for purposes of class (see above)
2. Last Clear Chance doctrine abandoned
3. Set-offs. Calculation example…
a. X =$10,000 of damages, 40% at fault; Y =$100,000 of damages, 60% at fault
b. Claim and counterclaim, with affirmative defenses answered
c. Jury questions: 
i. X v. Y Claim: Was Y negligent toward X? Yes. If yes, was X contributorily negligent toward Y? Yes. If yes, which percentage of fault? 40%
ii. Y v. X Counterclaim: Was X negligent toward Y? Yes. If yes, was Y contributorily negligent toward X? Yes. If yes, which percentage of fault? 60%
d. Judgments:
i. Claim: X may recover $10,000 minus 40% =$6,000 from Y.
ii. Counterclaim: Y may recover $100,000 minus 60% =$40,000 from X.
1. In an impure jurisdiction, Y recovers nothing because Y fault > than X fault
e. (If insurance available, usually no set-offs)
g. ASSUMPTION OF RISK
i. Always consider the type/nature of the risk. Inherent risks, which are obvious and necessary…
ii. Also triggered after the establishment of prima facie case of negligence by (
iii. EXPRESS
1. An agreement that is typically in writing
2. One party attempting to shift risk of loss to the other party or to change an underlying rule of law
3. A complete defense
4. Exculpation clause: agreeing to hold the other party harmless for negligence toward you
a. Often in recreational activities
b. Agree not to sue
c. Arbitration clauses
5. Are such agreements enforceable? 
a. General rule: “a ( who by contact or otherwise expressly agrees to accept a risk of harm arising from (’s negligent or reckless conduct cannot recover for such harm, unless the agreement is invalid as contract to public policy” (Restatement)
6. Can be challenged on Procedural or Substantive grounds: 
a. Exculpatory agreements are presumptively valid; invalid if procedurally or substantively deficient. 
b. PROCEDURAL: 

i. Whether waiver of rights was knowing and voluntary
ii. Consider…

1. Whether not surprise –information provided is clear, legible, readable, not buried 
a. Yates –disclaimer on back of concert ticket not a defense because print was too small
2. Whether knowing –opportunity to ask questions
3. Whether not oppression, unequal bargaining power

a. 2 versions for effect: 
i. Per se rule of unenforceability ( Unenforceable if such disparity of bargaining power. i.e. ‘Adhesion Contract’ –“take it or leave it.” No service without signature. [Obstetrics & Gynecologists Ltd. –patient signed waiver to sue, was injured by medical malpractice. Unenforceable because adhesion contract; not brought home to her what she was signing.]
ii. Rule of strict construction ( Enforced if ‘procedural niceties’ followed. Restatement: “when an individual ( passively accepts a contract drafted by the (, the contract is construed strictly, favoring reasonable interpretations against the (.”
c. SUBSTANTIVE
i. Focuses on the underlying fairness of the agreement itself, whether society should or should not allow (Policy “A” arguments)
ii. Tunkl Factors: 
1. Business generally thought suitable to government regulation 
2. Party seeking exculpation is performing a great, essential service to the public
3. Party willing to perform service
4. Party possesses decisive bargaining strength
5. Imposes standardized ‘adhesion contract’
6. As a result of the transaction, under the seller’s control
iii. Dalury v. S-K-I, LTD.
1. Where ( skiing at (’s resort collided with a metal pole having previously signed a ‘release from liability,’ court held that the exculpatory agreement interferes with social interest. Substantively deficient considering the totality of the circumstances against the backdrop of societal expectations.
2. Agreement upheld if: 
a. Freely and fairly made [procedural]
b. Between parties in equal bargaining power [procedural]
c. No societal interest with which it interferes [substantive]
iv. IMPLIED
1. At common law, was a complete defense. Now partial (comparative fault)
2. A subjective standard vs. contributory negligence’s objective standard
3. Elements:
a. Knowledge of the risk
i. Not that actually agreed, but that subjectively knew, appreciated and understood the risk
b. Voluntarily subject self to the risk
i. Risk ( Distinguish between inherent and non-inherent risk (primary or secondary)
ii. Marshall –( had been chased by neighbor’s boar several times. Tried to leave house, looked around, but was still attacked. Court said no assumption of risk because no choice –only a choice of evils/a dilemma. 
4. Murphy v. Steeplechase Amusement Co., Inc.
a. ( held to have assumed the risk (complete defense) where chose to ride a carnival attraction after observing its thrill to try and stand and fall down. 
b. Court said taking part in such an activity accepts the risk insofar as they are obvious and necessary, and not too dangerous.
5. Two types: 
a. First ask whether risk is inherent or not… Primary v. Secondary
b. PRIMARY Assumption of Risk
i. Inherent risks
ii. Changes the duty that ( owes to (. Either eliminates or reduces. Can defeat liability. 
iii. Not exactly an affirmative defense. Ask whether ( breached duty of care owed to (
iv. An elevation (higher burder) in the required proof for the prima facie case
v. In the context of sports, the standard of care for the prima facie case becomes recklessness for unintentional harm 
vi. Risks still must be inherent
vii. Knight v. Jewett –( in the heat of a touch football game did not calm down and crashed into a woman π. Socially unacceptable, but have to treat as a sport (not recreational activity). ( assumed risk, but court also held higher standard of care of recklessness to establish (’s liability.
viii. Kahn v. East Side Union 
1. Court shifted the standard of care owed by coaches from negligence to recklessness (like for sports participants)
2. Question arises of what is sufficiently recreational for the recklessness standard to apply..?
c. SECONDARY Assumption of Risk
i. Not inherent risks
ii. Remains an affirmative defense
iii. Subsumed into comparative fault regime
iv. ( breached duty of care owed to (. Now comparative fault applies.
Prima facie evidence –threshold met where jury could find duty/breach





Negligence per se –duty/breach elements of prima facie case of negligence established 





Mere evidence –not enough to meet threshold, but could go to jury








