TORTS (PROF. NOCKLEBY, FALL 2014)
INTENTIONAL TORTS
HARMS TO PERSON
BATTERY
	(1) Δ acts
(2) With intent to cause

(3) A harmful or offensive contact, or immanent apprehension thereof; and

(4) A harmful or offensive contact results.


ACT
1. An act is a voluntary contraction of muscles. Failure to act or omission is not an act. Sullivan v. Atlantic Fed. Sav. and Loan Ass’n, 454 So. 2d 52 (C. App. 4th Fla. 1984) (bank’s failure to provide increased security insufficient “act” on which to base action for assault and battery).
INTENT
a. Deliberate Touching

b. Δ need not intend injury, only “unlawful” contact → contact inappropriate under the circumstances. See Vosburg v. Putney, 50 N.W. 403 (Wis. 1981) (kicking which is appropriate in schoolyard is inappropriate in classroom).
i. Sports games → reckless disregard for safety standard. Gauvin v. Clark, 537 N.E.2d 94 (Mass. 1989).
ii. Secondhand smoke → smoking near someone does not constitute intent to cause harmful or offensive contact (contrast with deliberately blowing smoke in someone’s face)

iii. If one can form intent, he is liable. See McGuire v. Almy, 8 N.E.2d 760 (Mass. 1937) (insane person liable where capable of forming intent).
2. Knowledge with substantial certainty satisfies intent. See Garrett v. Dailey, 279 P.2d 1091 (Wash. 1955) (child liable for aunt’s injuries where he knew with substantial certainty that offensive contact would result when he removed chair from under her).
3. Transferred intent. See Hall v. McBryde, 919 P.2d 901 (Colo. 1996) (holding that where Δ intended to shoot neighbor, but instead shot π, intent is satisfied).

4. Benevolent motive is not a defense, unless person touched is incapable of consenting

HARMFUL/OFFENSIVE CONTACT
1. Contact is offensive if it “offends a reasonable sense of personal dignity”

a. Exception: Actor knew person contacted had subjective preference

2. Extension of body → contact with objects closely associated with one’s person constitutes contact. See Fisher v. Carrousel Motor Hotel, Inc., 424 S.W.2d 627 (Tex. 1967) (finding battery where hotel employee grabbed π’s plate from his hand and shouted at him).
CAUSATION
1. Directness test: Person harmed, type of injury anticipated, manner of injury, and extent of injury are irrelevant, so long as intent is satisfied.
a. “Thin skull” rule: Δ is liable for all injuries resulting from wrongful act. See Vosburg, 50 N.W. 403 (liability extends to unforeseen injury resulting from unlawful kick).

ASSAULT
	(1) Δ acts
(2) With intent to cause

(3) A harmful or offensive contact, or immanent apprehension thereof; and

(4) Such immanent apprehension results.


ATTEMPTED BATTERY
1. Attempted battery is assault. See I de S and Wife v. W de S (1348) (failing to hit woman with hatchet).
IMMINENT APPREHENSION
1. Immediate Infliction → apprehension that harm will occur with no significant delay such that Δ is capable of immediately inflicting harm unless prevented by self-defense, flight or intervention by others

2. Mere words are not assault

a. Distance → where distance between parties, no assault. See Brooker v. Silverthorne, 99 S.E. 350 (S.C. 1919) (threatening bodily harm via phone).
b. Conditional threats → suggestion that threat may or may not be carried out

c. Future threats → words promising future injury

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (IIED)
	(1) Δ, through extreme and outrageous conduct
(2) Intentionally or recklessly

(3) Causes severe emotional distress to another.


OUTRAGEOUS CONDUCT
1. Beyond all possible bounds of decency and utterly intolerable in a civilized community. An ordinary member of the community would exclaim, “Outrageous!”

2. Factors:

a. Intensity and duration

b. Δ holds authority over π

c. Awareness of π’s particular susceptibility

SEVERE EMOTIONAL DISTRESS
1. Such that no reasonable man could be expected to endure it [objective standard]

2. Physical v mental consequences

a. Liability even where no bodily harm results. See Agis v. Howard Johnson Co., 355 N.E.2d 315 (Mass. 1976) (recovery for waitress who suffered severe emotional distress absent bodily harm from firing in outrageous manner).
THIRD PERSONS
1. Liability to third persons

a. Family members, if present

b. All others present, if physical harm

2. Knowledge of bystander’s presence is required in some jurisdictions; in others, only that it be reasonable to assume others are present

HIGHER STANDARDS
1. Common carriers are liable for mere insults

NEW TORT: BATTERED WOMAN’S SYNDROME
1. Four-part test:

a. Involvement in marital or marital-like intimate relationship;

b. Physical or psychological abuse perpetrated by dominant partner over an extended period of time;

c. Abuse has caused recurring physical or psychological injury; and

d. A past or present inability to take action to improve or alter the situation unilaterally.
	(1) FALSE IMPRISONMENT
(2) Δ intentionally
(3) Confines another or a third person within boundaries fixed by the actor, and

(4) The other is conscious of or harmed by such confinement.


CONFINEMENT
1. Overbearing of the will, or making another reasonably believe he cannot leave, is all that is required. See McCann v. Wal-Mart Stores (telling woman police were being called, standing guard over her, and refusing to allow her son to leave the room sufficient, even where no physical force was used).
a. Fear of discharge from at-will employment does not constitute confinement

EXCEPTION: SHOPKEEPER PRIVILEGE
1. Shopkeepers have complete privilege to confine if:

a. Based on reasonable belief

b. Done in reasonable manner

c. For reasonable amount of time

HARMS TO PROPERTY
	(1) TRESPASS TO LAND
(2) Δ intentionally
(3) Enters into the land of another, or causes a thing or third person to do so.


INTENT
1. Mistake of fact is not a defense

a. Δ need only intend to be in a particular place, not know the land belonged to π
2. Knowledge with substantial certainty regarding entry is still required. See Snow v. City of Columbia, 409 S.E.2d 797 (S.C. App. 1991) (no trespass where city did not have KWSC that pumping water through city pipelines would result in leak on plaintiff’s premises).
LAND
1. Includes anything affixed to the land or building
a. Remember when considering a land problem to consider negligence or SL that may occur on land or affect land

EXCEPTIONS
1. Entry is privileged when in exercise rights too fundamental to be denied on basis of property interest. See State v. Shack, 277 A.2d 369 (N.J. 1971) (providing aid to migrant workers).

INDIRECT TRESPASS
1. Intentional act foreseeably resulting in intrusion affecting π’s interest in exclusive possession, and substantial damage to real property.

2. Invasion in possessory interest, unlike nuisance, which is invasion in use and enjoyment. See Borland v. Sanders Lead Co., 369 So. 2d 523 (Ala. 1979) (invasion of microscopic lead particles rendering property unsuitable for farming).
NUISANCE
	(1) Δ’s act
(2) Is a legal cause of an invasion or interference of another’s interest in the private use and enjoyment of land; and
(3) Is either
a. Intentional and unreasonable; or

b. Unintentional and otherwise actionable under rules controlling liability for negligent or reckless conduct, or for abnormally dangerous activities (See Negligence and Strict Liability, below)


STANDARD
1. A nuisance must substantially and unreasonably interfere with the use and enjoyment of land.
a. There is liability for a nuisance only to those to whom it causes significant harm, of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose. Restatement (Second) of Torts § 821F.
2. The fact that a plaintiff has acquired or improved the land after a nuisance has come into existence is not itself enough to bar the action but it is a factor in determining whether the nuisance is actionable. Restatement (Second) of Torts § 840D.
FACTORS TO CONSIDER
1. Gravity of harm. Restatement (Second) of Torts § 827.
a. Extent of harm involved

b. The character of the harm involved

c. The social value attached to the enjoyment invaded

d. The suitability of the particular use or enjoyment invaded to the character of the locality
e. The burden on the person harmed of avoiding the harm

2. Utility of conduct. Restatement (Second) of Torts § 828.
a. The social value that law attaches to the conduct causing the nuisance

b. The suitability of the conduct to the character of the locality

c. In the impracticability of preventing or avoiding the invasion

REMEDY: INJUNCTION
1. General rule: A remedy for a nuisance is a permanent injunction.

2. Exception: Where social utility and economic disparity of the nuisance is so great as to outweigh π’s interest in use and enjoyment of land. See Boomer v. Atlantic Cement Co., 257 N.E.2d 870 (N.Y. 1970) (permanent damages should be assessed in exchange for right to use land).
TRESPASS TO CHATTELS AND CONVERSION
	(1) Δ acts
(2) To intentionally interfere with the chattel of another,

(3) Resulting in dispossession of or damage to the chattel.


INTENT
1. Mistake of fact is not a defense

a. Δ need only intend to take the chattel, not know it belongs to π

b. Good faith may reduce damages, but there is still liability
TRESPASS V. CONVERSION
1. The difference is one of degree. Trespass to Chattels is a minor interference. Conversion involves significant deprivation, damage or destruction, akin to theft.

a. Remedy for trespass to chattels: Repairs, loss of use, incidental damages

b. Remedy for conversion: Value of the thing (forced sale), incidental damages
WHAT IS A CHATTEL?
1. Computer networks → must have physical damage or technical disruption. See Intel Corp. v. Hamidi, 30 Cal. 4th 1342 (2003) (voluminous email messages causing loss of worker productivity insufficient absent damage to computer network)
2. Human cells → π must intend a possessory interest. Compare Moore v. Regents, 793 P.2d 479 (Cal. 1990) (developing commercialized cell line from patient’s spleen after it had been removed does not constitute conversion) with United States v. Arora, 860 F. Supp. 1091 (D. Md. 1994) (tampering with cell cultures used for research purposes constitutes conversion).

3. Certificates and licenses
AFFIRMATIVE DEFENSES
CONSENT
	Consent to conduct which invades one’s interest is a defense, when:

(1) Made by one who has the capacity to consent; and

(2) To the particular conduct.


TYPES OF CONSENT
a. Conditional consent → restriction on the scope of consent. See Ashcraft v. King, 228 Cal. App. 3d 604 (1991) (surgery conditioned on family-used blood constitutes conditional consent, and exceeding that consent is a battery).
b. In some states, surgeons are allowed to conduct additional medical procedures during surgery, if those procedures involve the same area as the initial procedure.

2. Implied consent → consent inferred by conduct and surrounding circumstances

3. Substituted consent → consent by person legally permitted to act in π’s interests (such as a parent of a minor)
EXCEPTIONS
1. Emergency rule → unconsented contact is permitted during emergencies if a person is incapable of providing consent

2. Collateral matters → where consent is conditional, no liability where π does not respect Δ’s conditions which objectively wouldn’t affect the outcome

3. Consent procured by fraud or failure to disclose is not a defense

4. Policy considerations → modified minority view: consent can be a defense, except when the conduct consented to:

a. Is a crime; and

b. Abrogating consent protects a “class of persons”;

c. Not solely the interest of the general public. See Hudson v. Craft, 33 Cal. 2d 654 (1949) (operating boxing match without complying with appropriate laws negates consent).
SELF DEFENSE
	An actor is privileged to defend himself against bodily harm when he:

(1) Acts honestly in using force;

(2) Has reasonable fears under the circumstances; and

(3) Uses reasonable force.


MISTAKE OF FACT
1. Mistake of fact is a defense, so long as the three elements above are satisfied. See Courvoisier v. Raymond, 47 P. 284 (Colo. 1896) (shooting police officer under belief of danger and need to shoot in self-defense after robbery sufficient justification).
DEFENSE OF OTHERS
1. Majority view: Privilege to act upon reasonable perception that another is about to be injured, even if mistaken as to true events

2. Minority "Shoe-stepping" view: Privilege to inflict violence only if person protected actually was privileged to defend him/herself

DEFENSE OF PROPERTY
	An actor is privileged to use reasonable force to prevent or terminate another’s intrusion upon land.


REASONABLE FORCE
1. Enough to protect property, but may not take life or inflict serious injury.

a. Unless trespasser is committing felony of violence, felony punishable by death, or endangering human life. See Katko v. Briney, 183 N.W.2d 657 (Iowa 1971) (use of trap gun to protect unoccupied property is unreasonable).
NECESSITY
	An actor is privileged to commit an act which would otherwise be trespass to land/chattels in order to protect his person or property, where there is

(1) An emergency situation; and

(2) The value of the thing preserved is greater than the harm caused


BENEFIT OF PRIVILEGE
1. Where one has the privilege of necessity to avail himself of another’s property, the property owner cannot deprive the person the use of the property. See Ploof v. Putnam, 71 A. 188 (Vt. 1908) (dock owner liable to ship owner for injuries caused by casting ship owner and his boat into the lake during a storm, where ship owner had privilege of necessity to use dock).

DETERMINING VALUE
2. Human life is always more valuable than property
INCOMPLETE PRIVILEGE
a. Privilege of necessity is only an incomplete privilege.

b. Δ still has to pay for damages caused. See Vincent v. Lake Erie Transportation Co., 124 N.W. 221 (Minn. 1910) (ship owner liable for damages to dock owner where ship was thrown against dock during storm).
NEGLIGENCE
	(1) Duty

(2) Breach

(3) Cause

(4) Damage


DUTY
GENERAL DUTY RULE
DUTY WHEN ONE ACTS
1. When a person acts, he owes a duty to act with reasonable care to prevent foreseeable and unreasonable risks to persons within the scope of those risks.

2. Persons within the scope of the risk. See Palsgraf v. Long Island Railroad, 162 N.E. 99 (N.Y. 1928) (woman standing on rail platform not in scope of persons to which railroad owed duty to exercise reasonable care in helping passenger onto a railcar on the opposite end of the platform); Brown v. Tesack, 566 So. 2d 955 (La. 1990) (person harmed foreseeable where school employee disposed of flammable liquid in dumpster with knowledge that children played nearby).
a. Rescuers are foreseeable persons as a matter of law. See Wagner v. International Ry. Co , 133 N.E. 437 (N.Y. 1921) (“Danger invites rescue . . . . The wrong that imperils life is a wrong to the imperiled victim; it is a wrong also to his rescuer.”).
GENERAL RULE: NO DUTY TO ACT
1. When one acts, the duty to act with due care is triggered. But if one is not acting then there is no duty.

2. Rests on the distinction between misfeasance and nonfeasance

a. Misfeasance: active misconduct working positive injury on another

b. Nonfeasance: passive inaction or failure to take steps to protect another from harm
EXCEPTIONS TO “NO DUTY” RULE
SPECIAL RELATIONSHIPS IMPOSING DUTY TO ASSIST
1. Common carrier—passenger
2. Business—Business invitee. See L.S. Ayres & Co. v. Hicks, 220 Ind. 86 (1942) (liability where store unreasonably delayed stopping escalator in which child of shopper was stuck).
3. Innkeeper—guest

4. Custodial settings

a. E.g. patient at mental hospital, prison inmate, etc.

5. Common social enterprise

a. Common purpose, goal, plan, etc. See Farwell v. Keaton (implicit understanding to render assistance where two men go out drinking and chasing women together).

6. Employer—employee

a. Limited to situations where employee is unable to look out for himself. But see Stockberger v. United States (duty did not extend where illness was unrelated to work).
SPECIAL RELATIONSHIPS IMPOSING DUTY TO PROTECT OR CONTROL
1. Special relation between actor and third person imposing duty to control third person’s conduct. Restatement (Second) of Torts § 315(a).

a. Medical professional—Patient
i. Where psychologist determines patient poses serious risk of physical violence to others, psychologist has duty to protect foreseeable victims from that danger. See Tarasoff v. Regents, 551 P.2d 334 (Cal. 1976) (patient tells psychologist he plans to kill a specific woman, and subsequently kills her); Bradshaw v. Daniel, 854 S.W.2d 865 (Tenn. 1993) (holding that physician has duty to warn foreseeable third persons of patient’s disease).
(a) Standard of care: Professional standard

b. Negligent entrustment

i. One who supplies directly or indirectly a chattel for the use of another whom the supplier knows or has reason to know to be likely to use it in a manner involving unreasonable risk of physical harm to himself or others, is subject to liability for physical harm resulting. See Vince v. Wilson, 561 A.2d 103 (Vt. 1989) (purchasing car for driver Δ knew did not have a license, had failed the driving exam, and abused alcohol).

c. Parent—Child. Restatement (Second) of Torts § 316.

2. Special relation between actor and the other which gives the other a right to protection. Restatement (Second) of Torts § 315(b).

a. Landlord—tenant
i. Landlord has duty to tenants to implement protective measures against foreseeable dangers in common areas which are under his exclusive control. See Kline v. 1500 Mass. Ave. Apt. Corp. (duty to make common area safe imposed where prior muggings occurred in common areas).

b. Business—Business invitee

i. Duty to implement reasonable safety measures to protect from foreseeable criminal acts.

ii. Determining foreseeability of criminal acts

(a) Specific harm rule → no duty to protect unless aware of specific, imminent harm

(b) Prior similar incidents test → foreseeability established by evidence of previous similar crimes on or near the premises

(c) Totality of the circumstances test (majority view) → considers any relevant factual circumstances bearing on foreseeability

(d) Balancing test (CA) → foreseeability of harm and gravity of harm must be balanced against burden imposed on business to protect against that harm. See Posecai v. Wal-Mart (no duty to protect where only three similar offenses had occurred in prior six years).

c. Assumption of primary role of protection

i. E.g. Foreign exchange program. See Beul v. ASSE International, Inc. (exchange program had duty to protect against foreseeable danger of inappropriate sexual relations between students and members of the host family, where federal regulation imposed duty to monitor, private association imposed standard to maintain communication, and contract imposed duty).
GRATUITOUS UNDERTAKINGS
1. Elements

a. Voluntary act or gratuitous promise on the part of the Δ; and

b. Π or the public reasonably relied on the undertaking

2. Imposes a duty to use reasonable care in performing the undertaking

a. Includes not unreasonably discontinuing the undertaking

3. Voluntary act

a. Employing safety measure → where a company voluntarily employs a safety measure, and persons act in reasonable reliance upon that measure, the company has a duty of reasonable care in informing those persons if the measure is discontinued. See Erie R. Co. v. Stewart, 40 F.2d 855 (6th Cir. 1930) (employing watchman at crossing to inform drivers of oncoming trains).
4. Gratuitous promise

a. Voluntarily agreement, either express or implied, to take an action (or refrain from an action) for the benefit of another. See Marsalis v. La Salle (duty imposed where Δ’s cat bit π and Δ agreed to keep cat confined to determine if it was rabid); Morgan v. Yuba County, 230 Cal. App. 2d 938 (1964) (finding county breached duty when it told woman it would notify her before releasing a dangerous prisoner then released him without notifying her).
5. Contractual obligation
a. Duty only extends to those with whom party has a contract. See H.R. Moch Co. v. Rensselaer Water Co., 159 N.E. 896 (N.Y. 1928) (water company’s contract with city to supply water does not impose duty to supply water to third party who acts in reliance on terms of contract); Strauss v. Belle Realty Co., 482 N.E.2d 34 (N.Y. 1985) (power company has no duty to provide electricity to tenant of building, where company has contract with building but not tenant).
ADDITIONAL AFFIRMATIVE DUTY SITUATIONS
1. Statutory duty to act.
a. E.g. Duty of supervisory institutions to protect children against abusers and sexual predators, where aggressor is member of the institution.

2. Actor begins assistance. When an actor begins assistance, he owes a duty to provide reasonable care and to not unreasonably discontinue the rescue attempt.
3. Creation of dangerous condition. See Hardy v. Brooks, 103 Ga. App. 124 (1961) (Δ who non-negligently hit cow in road is under legal duty to take reasonable precautions to protect other highway users from injury by removing cow or by giving warning).
4. Δ’s actions have harmed another. Restatement (Second) of Torts § 322. But see Yania v. Biggan, 397 Pa. 316 (1959) (where Δ cajoled π, who was in full possession of mental faculties, to jump into water then failed to rescue him, Δ did not have legal duty to rescue).
5. Interference with another’s rescue attempt. Restatement (Second) of Torts § 326. See Soldano v. Daniels, 141 Cal. App. 3d 443 (1983) (holding that bartender who refused to allow bystander to make 911 call owed duty to allow rescuer to call).
LIMITED DUTY CASES
OWNERS AND OCCUPIERS
a. Common law approach: classifications and duties owed by possessor of land.
b. Trespasser → enters without consent or privilege

i. Conditions: no duty to warn or make safe

ii. Activities: no duty to warn or make safe

(a) Avoid willfully injuring trespasser

iii. Exceptions:
(a) Discovered trespasser → duty to warn or make safe (licensee)

(1) However, owner may use reasonable force to terminate the trespasser’s intrusion (Defense of property, above).

(b) Footpath (hidden dangers adjacent to a public way) → duty to warn or make safe (invitee). See Murray v. McShane, 52 Md. 217 (1879) (holding that landowner owed duty to man who was injured by a falling brick when he stepped off public sidewalk to tie his shoe); Justice v. CSX Transport, Inc., 908 F.2d 119 (7th Cir. 1990) (held that landowner owed duty to avoid creation of visual obstacles that unreasonably imperil users of adjacent public way).
(c) Child trespasser (“attractive nuisance”) → duty to warn or make safe (invitee). Restatement (Second) of Torts § 339.
(1) Possessor knows or has reason to know children are likely to trespass where condition exists.
(2) Possessor should realize that the condition involves an unreasonable risk of death or SBH to such children.
(3) The children do not discover the condition or do not realize the risk involved. See Merrill v. Central Maine Power Co., 628 A.2d 1062 (Me. 1993) (no liability where child understood risk of electric shock from attempt to cook eel on exposed wire).
(4) The utility of the possessor of maintaining the condition and the burden of eliminating the danger are slight compared to the risk to children.
(5) The possessor fails to exercise reasonable care to eliminate the danger or protect the children.
c. Licensee/social guest → enters with consent or under privilege (such as necessity)
i. Conditions: duty to warn or make safe of dangerous conditions of which owner is aware. Restatement (Second) of Torts § 342.
(a) If defective condition is obvious, no duty to warn

ii. Activities: duty of ordinary care when:

(a) Possessor can expect licensee won’t discover the danger, and

(b) Licensee does not have reason to know of the risk

d. Invitee/public invitee → business visitor, or entering due to general invitation to the public. Restatement (Second) of Torts § 332. See Post v. Lunney, 261 So. 2d 146 (Fla. 1972) (where Δ’s estate was open to members of the public who were members of a specific club, a member of the club is an invitee); Martin v. B.P. Exploration & Oil, 769 So.2d 261 (Miss. Ct. App. 2000) (person who uses gas station restroom without purchasing is invitee if reasonable person would understand the station invited public to use bathroom regardless of whether they purchased products).
i. Conditions: duty to exercise reasonable care to maintain the land and warn of/make safe dangerous conditions of which the possessor is or should be aware

ii. Activities: duty to exercise reasonable care to protect from dangerous activities

2. Revised or California approach

a. A majority of states have abolished the distinction between invitees and licensees, holding that reasonable care applies to both

b. Ordinary negligence duty is imposed for all entrants, meaning that the negligence duty is triggered by owning land, as well as by acting

i. Duty: Duty of care towards foreseeable persons within the risk being run by failing to maintain property in safe condition. See Rowland v. Christian, 69 Cal. 2d 108 (1968) (abolishing 3-part classification system in favor of ordinary standard of care, where tenant’s friend severs hand on porcelain sink handle that had hidden crack known to tenant).

(a) Status still plays a role → duty is owed to foreseeable persons, not unforeseeable trespassers

(b) No need for attractive nuisance doctrine, because due care towards foreseeable persons is in the standard

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS (NIED)
1. Emotional distress damages can be parasitic where more than mental injury is suffered.

2. Impact rule

a. Π was physically touched due to Δ’s negligent conduct, and 
b. Suffered emotional injury as a result.

3. Direct victim rule

a. Π was in the zone of danger of Δ’s negligent conduct, and 
b. Suffered emotional injury as a result; and

c. In some jurisdictions, emotional injury must manifest physically.
i. Fear of cancer → π can recover if:

(a) Δ’s negligent conduct exposed π to carcinogens;

(b) It is more likely than not that π will develop cancer; and

(c) Π’s fear must be reasonable and supported by medical opinion. See Potter v. Firestone Tire and Rubber Co., 863 P.2d 795 (Cal. 1993) (π could not meet criteria even though Δ dumped carcinogenic chemicals which contaminated π’s water supply).
4. Bystander rule
a. Π was “foreseeable person” injured by Δ’s negligent conduct
i. Π witnessed the event

ii. Π was near the event

iii. Π was closely related to a victim who suffered SBI or death. Compare James v. Lieb, 375 N.W.2d 109 (Neb. 1985) (brother can recover for physical illness resulting from witnessing sister’s death by negligent truck driver) with Moon v. Guardian Postacute Services, Inc., 95 Cal. App. 4th 1005 (2002) (son-in-law with close relationship to mother-in-law was not sufficiently close relation to recover on NIED theory).
b. Π suffered emotional injury, which manifested physically, as a result of the conduct

i. Physical consequences must be substantial, serious, or of a long duration.

ECONOMIC LOSS RULE
1. General rule: A person whose damages consist only of economic losses may not recover them in tort.
a. Economic losses are parasitic upon other injury

2. What are economic losses?

a. Damage to the product in question. See East River Steamship Corp. v. Transamerica Delaval, Inc., 476 U.S. 858 (1986) (no recovery against turbine manufacturer, where turbine caused damage to itself but did not harm persons or other property).

b. Lost profits

c. Lost wages

d. Lost opportunities

3. Exceptions

a. Special relationships. See Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974) (where oil company and fishermen conduct business operations in and on the sea, oil company owes duty to avoid spills resulting in purely economic injury to fishermen).
b. Negligent performance of a profession/contract. See J’aire Corp. v. Gregory, 598 P.2d 60 (1979) (holding that contractor owed duty in tort to tenant who suffered business losses when contractor negligently failed to complete project).
c. Maritime and admiralty law

d. Particular foreseeability. See People Express Airlines v. Consolidated Rail Corp., 100 N.J. 246 (1985) (permitting airline to seek recovery in tort for lost profits during closure caused by hazardous chemical spill because losses were “particularly foreseeable”).
BREACH
REASONABLE STANDARD OF CARE
OBJECTIVE STANDARD OF CARE
1. The standard of care is an ordinary standard of care. See Brown v. Kendall, 60 Mass. 292 (1850) (performing the act of beating dogs, which is not required by law, requires an ordinary, not an extraordinary, standard of care).

2. This is an objective standard. It does not take into account the faculties of the individual. See Vaughan v. Menlove, 132 Eng. Re. 490 (C.P. 1837) (applying reasonably prudent person standard, rather than a subjective standard, where π built a haystack in such a way that it would catch fire).
3. The “ordinary standard” is applied to the circumstances of a particular case.

a. E.g. community standards, type of activity

Π’S BURDEN OF PROOF
1. Π has to prove either:

a. Δ took some action that the RPP would not have taken, or

b. Δ failed to take a precaution that the RPP would have taken. See Blythe v. Birmingham Waterworks, 156 Eng. Rep. 1047 (Exch. 1856) (no liability where the reasonably prudent person would not have cleared ice from a fire hydrant, and the hydrant leaks as a result of the ice and causes damage).
CALCULATION OF RISK
HAND FORMULA
1. If B<PL, then risk is unreasonable. See United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947) (burden of caretaker on ship during daylight hours is less than probability of ship sinking times loss suffered by sunken ship).

a. B = Burden of protecting against harmful event

b. P = Probability that event will occur

c. L = magnitude of the Loss if the event were to occur

2. Interpretations

a. Intuitive way to describe relationship of key variables

b. Mathematical formula to expose actual costs and benefits of taking precautions
NEGLIGENCE PER SE: STATUTES
PREREQUISITES
1. Opposing party violated the statute;
a. Π and his injuries are within the statutory purpose. Note that statutes may have more than one meaning, or the statute can be read to have a broader purpose. See De Haen v. Rockwood Sprinkler Co., 179 N.E. 2d 764 (N.Y. 1932) (Cardozo, J.) (where the statutory intent of a statute which required elevator shafts to be enclosed was to prevent workers from falling into the shaft, the hazard of objects falling down the shaft an injuring a worker was within the zone of apprehension).
b. The π is within the class of persons the statute is designed to protect. But see Lockhart v. Loosen, 943 P.2d 1074 (Okla. 1997) (where statute criminalized extramarital sexual activities while infected with herpes, wife who contracted herpes from adulterous husband was not within statutory purpose).
c. The injuries are the sort the statute was designed to guard against. See Gorris v. Scott, L.R. 9 Ex. 125 (1874) (where purpose of statute requiring sheep pens on deck of ship was to prevent spread of disease, sheep owner could not invoke statute in suit brought when sheep were washed overboard); Chevron v. Forbes, 783 So. 2d 1215 (Fla. App. 2001) (where purpose of statute requiring gas station to clean spills was to prevent fire, customer could not invoke statute when he slipped on gasoline).
2. The Δ’s violation of the statute caused π’s injuries. See Brown v. Shyne, 151 N.E. 197 (N.Y. 1926) (insufficient causal link between failure to obtain a chiropractic license and injury from chiropractic negligence).

EFFECT OF STATUTORY VIOLATION
1. Mere evidence of negligence
a. Violation is insufficient to make prima facie case. More evidence of negligence is required.

2. Prima Facie case for negligence

a. Violation is sufficient to meet duty/breach, but jury makes decision.

3. Negligence per se (majority view)

a. Statutory violation satisfies duty, breach, and proximate cause. See Martin v. Herzog, 126 N.E. 814 (N.Y. 1920) (violation of statute requiring lights on motor vehicle after dark constitutes negligence per se).
DEFENSES TO VIOLATION
1. Necessity

2. Incapacity

3. Emergency

4. Compliance involves greater risk of harm. See Tedla v. Elman, 19 N.E.2d 987 (N.Y. 1939) (where violating statute requiring pedestrians to walk on one side of the road exposes party to greater risk of collision, violation is mere evidence of negligence).

5. Statute is outdated. See Lucy Webb Hayes Nat’l Training Sch. v. Perotti, 419 F.2d 70 (D.C. Cir. 1969) (holding statute requiring bars on windows of mental institution represented outdated view of the mentally ill).
CUSTOM
WHAT IS CUSTOM
1. A standard practice in a given industry with respect to some matter of safety.
EFFECT OF CUSTOM
1. Custom is relevant to but not determinative of due care (majority view). See T.J. Hooper, 60 F.2d 737 (1932) (precaution of equipping tugs with radios is reasonable even when not taken by most in the industry); Trimarco v. Klein, 436 N.E.2d 502 (N.Y. 1982) (where using tempered glass on shower doors is customary in apartment industry, apartment owner must still be shown to have acted unreasonably in not replacing glass door).
2. Custom is determinative of due care

3. Custom is irrelevant to due care
PROFESSIONAL STANDARD
CUSTOM IS THE PROFESSIONAL STANDARD
1. What an ordinary or average physician would do.

2. Compliance with a custom conclusively establishes professional was not negligent.
3. Departure from custom satisfies duty/breach.

WHO IS A PROFESSIONAL
1. Professionals include:

a. Medical professionals. See Osborn v. Irwin Memorial Blood Bank (blood bank held to professional standard).
b. Lawyers

c. Accountants

2. Professionals do not include:

a. Products manufacturers. See Rossel v. Volkswagen of America (car designers and manufacturers held to RPP standard).

GEOGRAPHIC SCOPE
1. Locality rule → experts must be professionals familiar with standard of care in a particular locality. 

a. No longer used. See Vergara v. Doan (physician must exercise degree of care, skill, and proficiency exercised by prudent practitioners in same class to which he belongs, nationwide).
INFORMED CONSENT
1. A physician must disclose risks that would be considered “material” to the ordinary person in a similar situation. This is the “prudent patient standard.”

a. Material risks generally include:

i. Risks of the proposed procedure

ii. Risks of no procedure

iii. Risks of other procedure

iv. Likelihood of proposed procedure’s effectiveness

v. Likelihood of all other procedures’ effectiveness

vi. Side-effects of proposed procedure and of other procedures

2. The patient must still how that the physician’s omission caused the harm.

a. The Largey rule of causation (majority): If a reasonable patient would not have undergone the procedure had the information been disclosed, then causation is satisfied.
OTHER BREACH STANDARDS
LOWER STANDARD OF CARE
1. Emergency situation
2. Children

a. Held to a standard of care that children of similar age, experience, and maturity would exhibit.

b. Exception: Adult activities. See Dellwo v. Pearon, 107 N.W.2d 859 (Minn. 1961) (holding minor to adult standard of care while operating motor boat). Compare Huebner v. Koelfgeren, 519 N.W.2d 488 (Minn. App. 1994) (holding minor who shot BB gun that struck another boy above the eye to adult standard of care) with Thomas v. Inman, 578 P.2d 399 (Or. 1978) (holding minor who killed another with a shotgun to child standard of care).
3. Mental or physical disability

4. Incapacity

EXTRAORDINARY STANDARD OF CARE
1. Common carriers

a. Held to standard of “utmost care”
2. Dangerous instrumentalities

3. Persons with superior knowledge, intelligence, and judgment
RES IPSA LOQUITUR
PREREQUISITES
1. The accident is of a kind which ordinarily does not occur absent someone’s negligence.
a. Unable to determine precise breach. See Byrne v. Boadle, 159 Eng. Rep. 299 (1863) (barrel falling from second floor of a building).

2. The accident/harm must be caused by an agency or instrumentality within the exclusive control of the Δ.

a. Physical control is not required. See Colmenares v. Sun Alliance, 807 F.2d 1102 (1st Cir. 1986) (airport had non-delegable duty to keep escalator in safe condition, so even if it contracted out maintenance, it was ultimately responsible for the escalator).

b. Object of control. See Ybarra v. Spangard, 154 P.2d 687 (Cal. 1944) (doctor and nurse Δs had collective control over patient’s body, so RIL could be invoked even though π could not determine instrumentality which caused the harm).

3. The accident must not be due to any voluntary action on the part of the π.

THE THING SPEAKS FOR ITSELF
1. Whether or not the prerequisites are satisfied is a question of law.
2. Satisfies duty, breach, and actual cause.
EFFECT OF RES IPSA LOQUITUR
1. Inference of negligence is permissible (prima facie case only)

2. Inference of negligence is mandatory unless Δ rebuts with plausible evidence

3. Inference of negligence is mandatory unless Δ persuades jury it wasn’t negligent

POLICY DEBATE: JUDGE V. JURY
ALLOCATION OF POWER
1. In a negligence case, the judge decides whether the π has established a prima facie case. If so, the case gets sent to a jury to determine whether the Δ is in fact liable. If no reasonable jury could find for the Δ, the judge will grant summary judgment in favor of π.

2. Negligence actions are mixed questions of fact and law.

a. Did Δ do X?

i. Clear question of fact → jury

b. Was doing X negligent?

i. Mixed question of fact and law. Compare Baltimore & Ohio Rail Co. v. Goodman, 275 U.S. 66 (1927) (driver who fails to stop, look, and listen at a rail crossing is negligent as a matter of law) with Pokora v. Wabash Rail Co., 292 U.S. 98 (1934) (where driver fails to stop, leave his vehicle, and investigate whether any trains might approach, duty question is one of fact for the jury).

CAUSE
ACTUAL CAUSE
1. BUT-FOR TEST
2. But for Δ’s negligence (affirmative act or failure to take a precaution), π would not have been injured.
a. Π must prove this by a preponderance of the evidence
i. Lost chance of recovery: a reduction in the percentage chance of survival is sufficient evidence to allow a jury to determine actual cause. See Herskovits v. Group Health Coop., 664 P.2d 474 (Wash. 1983) (failure to diagnose cancer caused 14% reduction in chance of survival).

3. Where the breach is an untaken precaution, the examination is a hypothetical one. Courts deal with this in three ways:
a. Allow a jury to decide.

i. A prima facie case is established if a reasonable mind could conclude that had the precaution been taken, π would not have been injured. Compare Kirincich v. Standard Dredging Co., 112 F.2d 163 (3d Cir. 1940) (question for jury where reasonable persons could differ whether man would not have drowned if boat had carried proper flotation devices) with New York Cent. R. Co. v. Grimstad, 264 F. 334 (2d Cir. 1920) (where boat did not carry proper flotation device, but did carry small line, and decedent’s wife did not cast out small line until after decedent had drowned, there was no question of fact for the jury).
b. Increased chances doctrine

i. Where it is not possible to show that a specific breach caused the harm, it is enough to establish a prima facie case if the negligent act was deemed so because that act/omission increased the chances the type of harm which occurred. See Zuchowicz v. United States, 140 F.3d 381 (2d Cir. 1998) (negligent administration of twice FDA-approved dosage of a particular drug).
4. Shift burden of proof (infrequent)

5. Δ’s negligence need not be the but-for cause; it only need be a but-for cause.
6. A negligent act in itself is not indicative of tort negligence. See Berry v. Borough of Sugar Notch, 191 Pa. 345 (1899) (holding that, where tree fell onto π’s car while π was speeding, π’s speed was irrelevant).
JOINT CAUSATION
1. Concert of action

a. Situation: Multiple tortfeasors are acting together pursuant to a common plan or action. Restatement (Second) of Torts § 876 provides, “For harm resulting to a third person for the tortious conduct of another, one is subject to liability if he:
i. Does a tortious act in concert with the other or pursuant to a common design with him; or

ii. Knows that the other’s conduct constitutes a breach of duty and gives substantial assistance or encouragement to the other so to conduct himself; or

b. Gives substantial assistance to the other in accomplishing a tortious result and his own conduct, separately considered, constitutes a breach of duty to the third person.

c. Rule: All Δs are jointly and severally liable.

2. Concurrent causation

a. Situation: Two concurrent causes of injury, where either cause absent the other would have caused the injury

b. Rule: All Δs are jointly and severally liable.

i. Majority rule: Δ is liable even where other cause is due to natural phenomenon.

ii. Minority rule: Burden of proof shifts to Δ. Δ is liable, unless he can prove the event would have occurred naturally absent his involvement. See Kingston v. Chicago & Northwestern Ry. Co., 211 N.W. 913 (Wis. 1927) (two fires, one set by Δ and one of unknown origin).

3. Alternative liability

a. Situation: The negligent act of a Δ caused the injury, but it is impossible for π to determine which of two or more negligent Δs caused the harm. (Between an innocent π and two negligent Δs.)
b. Rule: Burden of proof shifts to Δs. If Δ cannot show by a preponderance of the evidence that his act was not the cause, he will be jointly and severally liable. See Summers v. Tice, 199 P.2d 1 (Cal. 1948) (both Δs fired shotguns towards π).
i. Circumstances of accident must preclude explanation of cause.

ii. No implication that π is at fault in failing to make identification.

iii. Δ need not necessarily be in better position than π to make identification (e.g. may be in better position to show it did not cause harm).

iv. All parties who were or could have been responsible for harm to π were joined as Δs.

v. Unless all actors who may have harmed the π acted tortuously, the rationale for invoking alternative liability is absent.

4. Enterprise liability

a. Situation: Δs act independently, but develop industry-wide standards and cooperation such that all Δs jointly controlled the risk, and π cannot identify which Δ produced the item which injured π. See Hall v. E. I. Du Pont de Nemours & Co., Inc., 345 F. Supp. 353 (E.D.N.Y. 1972) (blasting cap manufacturers adhered to industry-wide standard and delegated functions of safety and design to trade association such that Δs jointly controlled risk of blasting caps).
b. Rule: If π can establish the manufacture of the general product by one Δ, causation shifts to all Δs.

5. Market share liability

a. Situation: A product causes widespread serious injury, and π cannot determine which of many manufacturers produced the particular injurious product.

b. Rule: Burden of proof shifts to Δ. Each company is liable for the % of damages corresponding to the % of the market it controlled during the relevant timeframe. See Sindell v. Abbot Labs, 607 P.2d 924 (Cal. 1980) (manufacturers of drug which causes latent medical complications in daughters of women to whom it was prescribed).

i. Requirements:

(a) A substantial share of the relevant market is represented in the class of Δs.

(b) The product must be fungible.

(c) The injury stems from characteristics of the product.

ii. Exception: A company that conclusively shows it did not manufacture the exact injurious product. (Did not manufacture during that timeframe or distribute to that geographic location.)

PROXIMATE CAUSE
APPROACHES TO PROXIMATE CAUSE
1. Foresight approach: Δ is only liable for acts which foreseeably result from his negligence. See Bolton v. Stone, A.C. 850 (1951) (where a reasonable man would not anticipate harm resulting from a cricket ball hit out of the pitch, there should be no liability).
2. Directness approach: The harm flows in an unbroken stream from Δ’s tortious conduct, and is not too remote, or interrupted by a superseding cause. See In re Polemis, 3 K.B. 560 (C.A. 1921) (where reasonable person could see dropping plank into ship’s hold could cause damage, type of damage caused was immaterial).
3. Restatement alternative: Δ is liable where his conduct is a substantial factor in bringing about the harm, and there is no rule of law relieving the actor form liability because of the manner in which his negligence resulted in the harm.

PERSON INJURED
See DUTY, above.
TYPE OF INJURY
1. Where the type of injury sustained was not the type that could be foreseen by the negligent actor, the actor is not liable. See Wagon Mound No. 1, 2 W.L.R. 126 (1961) (where only risk foreseen by spilling bunker oil near wharf is mucking up the wharf, no liability when wharf is destroyed by fire directly resulting from spill); Mauney v. Guld Revining Co., 193 Miss. 421 (1942) (where gasoline agent negligently started fire in gas station, and pregnant woman in café across street tripped and suffered miscarriage, type of harm was not foreseeable); Crankshaw v. Piedmont Driving Club, 115 Ga. App. 820 (1967) (where woman vomits in restaurant as result of deleterious food, and friend slips on vomit and breaks her hip, type of harm was not foreseeable).
a. Exceptions

b. Thin skull rule → liability for full extent of injuries, not merely those that were foreseeable to Δ. Still have to show duty, breach, but for cause and damage.

MANNER AND EXTENT OF INJURY
1. The manner in which the injury occurred and the extent of the injury need only be a direct result of Δ’s negligence. See Petitions of Kinsman Transit Co., 338 F.2d 708 (2d Cir. 1964) (foreseeability of minor flooding due to Δ’s negligence sufficient to extend liability to major flooding).
a. Exception: Superseding cause (see below)
b. Exception: Injury was too remote from negligent act

SUBSEQUENT ACTS
1. Superseding cause

a. Blocks initial tortfeasor’s liability

b. Not foreseeable, thus not part of the risk being run when Δ acted

2. Intervening cause

a. Force that actively operates to produce harm to another after the actor’s negligence has been committed. (E.g. product malfunction “actively” operating to produce harm only after Δ’s negligence).

b. Does not block initial tortfeasor’s liability

c. Foreseeable, thus part of risk being run when Δ acted negligently

i. Criminal acts → liability where negligent act is followed by a foreseeable criminal act.

ii. Medical malpractice → foreseeable consequence of causing bodily injury to someone when in course of treating injuries created by negligence

iii. Creation of negligent conditions
AFFIRMATIVE DEFENSES
CONTRIBUTORY NEGLIGENCE
	(1) Π acted negligently towards his own safety; and

(2) Π’s negligence was a substantial factor in bringing about his injury


COMPLETE DEFENSE
1. Contributory negligence is a complete defense to negligence. See Butterfield v. Forrester (recovery barred where π was riding unreasonably fast with respect to his own safety so as unable to avoid obstruction negligently left in road).
2. Π has burden of proof.

CAUSAL CONNECTION
1. Π must establish causal connection between π’s negligence and his injury. See Smithwick v. Hall & Upson Co., 21 A. 924 (Conn. 1980) (no causal connection where π disregarded risk of slipping on ice on platform, and was injured by falling bricks).
EXCEPTIONS
1. Last clear shot rule
a. Contributory negligence is not a defense when Δ had last clear opportunity to avoid the injury. See Fuller v. Illinois Central R.R., 56 So. 783 (Miss. 1911) (although π was contributorily negligent in crossing railroad tracks, Δ engineer could have stopped train and thus had last clear opportunity to avoid the accident); Kumkumian v. City of New York, 111 N.E.2d 865 (N.Y. 1953) (where driver reset emergency brakes without looking under the train, driver had last clear chance to avoid accident and thus π’s liability was not abrogated).
2. Safety statutes
a. Contributory negligence is not a defense when Δ broke a safety regulation, the purpose of which was to protect π from his inability to appreciate consequences. See Osborne v. Salvation Army, 107 F.2d 929 (2d Cir. 1939) (holding that barring recovery in action brought under workman’s safety statute because π contributed to his injuries would render enforcement ineffective).
3. Custodial care
a. Contributory negligence is not a defense when Δ is caring for π because he is a minor, insane or otherwise needs to be protected from himself
4. Emergency situations

a. Only a potential bar. We don’t expect people to act 100% reasonably in an emergency situation (rather, the standard of reasonable is lowered).
5. Reckless defendant

a. Bars contributory negligence, unless π was also behaving recklessly with regard to his own safety. Restatement (Second) of Torts § 503.
COMPARATIVE FAULT (MAJORITY)
	(3) Π acted negligently towards his own safety; and

(4) Π’s negligence was a substantial factor in bringing about his injury


PROPORTIONAL DEFENSE
1. Π’s negligence diminishes recovery but does not bar it.
2. Π has burden of proof.

DETERMINING DAMAGES
1. Jury determines π’s total losses, then decides what % of losses were due to his own negligence, then subtracts that amount from his total losses.

2. If π can prove joint causation, Δs are jointly and severally liable and π may recover all of her awarded damages from one Δ, although she played a role in her loss (CA rule).

3. Minority rule: Does away with J&S liability in favor of pure comparative fault.

4. Where each party sues the other from his/her damage, courts are divided on whether to allow set offs (subtracting amount owed from party with greater liability so that there is only one transaction).
COMPARATIVE FAULT REGIMES
1. Impure comparative fault

a. Majority approach: combine negligence of all Δs.
b. “Not greater than” → π can recover so long as his negligence was not greater than Δ’s (π can recover at 50/50 level).

c. “Less than” → π can only recover when his negligence is less than Δ’s (π cannot recover at 50/50). See McIntyre v. Balentine (adopting “less than” impure comparative fault regime in Tennessee, where π was injured while driving drunk by Δ’s negligent driving).

2. Pure comparative fault

a. Minority approach: π can still recover although he is responsible for more than 50% of the damage.

EXCEPTIONS
1. Last clear shot doctrine is unnecessary
2. Comparative fault is not a defense when violation of safety statute.

3. In apportioning fault, custodial care, emergency situations, and reckless defendants are considered by jury and do not constitute complete bars.

EXPRESS ASSUMPTION OF RISK
“A π who by contract or otherwise expressly agrees to accept a risk of harm arising from the Δ’s negligent or reckless conduct cannot recover for such harm, unless the agreement is invalid as contrary to public policy.” Restatement (Second) of Torts § 496B.
EXCULPATION CLAUSE
1. Agreement where one party agrees to hold the other harmless (loss shifting)
PRESUMPTIVELY ENFORCEABLE
1. Two challenges available:
a. Procedural challenge → attacks manner in which agreement was made
i. Realistic opportunity to bargain

ii. Information provided

iii. Knowing and voluntary consent

iv. Opportunity to ask questions

v. Clause was explicit and conspicuous

b. Substantive challenge → attacks “fairness” of the agreement

ATTACKING ENFORCEABILITY
1. Restatement: Enforceable if:

a. Freely and fairly made

b. Between parties in equal bargaining position, and

c. No social interest with which it interferes

2. Tunkl factors. See Dalury v. S-K-I, Ltd. (applying Tunkl factors to determine skier’s express assumption of risk unenforceable where ski area can foresee and correct dangers).
a. Business suitable for public regulation.
b. Party seeking exculpation is engaged in service of importance to public, which is often matter of practical necessity for some members.
c. Party holds itself out as willing to perform service for any member of the public.
d. Party invoking exculpation possesses decisive advantage of bargaining power.
e. In exercising such bargaining power, uses standardized adhesion contract and makes no provision whereby purchaser may pay reasonable fee to obtain protection against negligence.
f. Person or property of purchaser is placed under control of the seller. See Obstetrics & Gynecologists Ltd. v. Pepper, 693 P.2d 1259 (Nev. 1985) (holding medical malpractice waiver unenforceable).
COMMON EXCEPTIONS TO ENFORCEABILITY
1. Public utilities

2. Common carriers

3. Innkeepers

4. Clauses relieving actor of intentional or reckless conduct

IMPLIED ASSUMPTION OF RISK
	(1) Π subjectively knows, appreciates, and understands the risk of harm created by Δ’s conduct; and

(2) Π voluntarily subjects himself to that risk


SUBJECTIVE KNOWLEDGE
1. Type of risk is all that needs to be known.

a. Manner does not have to be foreseen. See Murphy v. Steeplechase Amusement Co. 166 N.E. 173 (N.Y. 1929) (fall is foreseen as risk being run on The Flopper ride; “the timorous may stay at home”).
VOLUNTARILY SUBJECTS
1. Even if action is voluntary, assuming the risk may not be. See Marshal v. Ranne, 511 S.W.2d 255 (Tex. 1974) (π necessarily had to risk boar on walk to car, else stay prisoned in home).
PRIMARY RISKS
1. Risks inherent in the activity

a. E.g. Horse getting spooked while horseback riding; injury in self-defense class

2. Duty question → Duty is either reduced or eliminated (complete bar)

a. Reduction → Δ must have acted in reckless disregard for π’s safety. See Kahn v. East Side Union High School District (coach’s failure to properly train diver constitutes reckless disregard for diver’s safety).
3. Factors to consider in determining whether there is a duty of care and what level of care that is

a. Δ’s relationship to the activity and to π

b. Π’s relationship to the activity and to Δ

c. The nature of the activity (and risks inherent in it)

SECONDARY RISKS
1. Risks not inherent in the activity but made known to the actor.
a. E.g. Defective bridle in horseback riding; “swim at your own risk” sign next to pond

2. Subsumed in comparative fault regime.
STRICT LIABILITY
VICARIOUS LIABILITY
Whenever there is vicarious liability, look for direct liability (negligent hiring, training, and/or supervision)

RESPONDEAT SUPERIOR
GENERAL RULE

Employers are vicariously liable for torts of employees committed during the course and scope of employment.

SCOPE OF EMPLOYMENT

1. Foreseeability test

a. Liability when some harm is foreseeable, even if particular manner/extent was unforeseeable

b. Employee’s conduct must relate to the employment

i. Employer is not liable when employee’s conduct “does not create risks different from those attendant on the activities of the community in general.”

ii. Employers must take responsibility for accidents which may be characteristic of its activities. See Ira S. Bushey & Sons, Inc. v. United States, 398 F.2d 167 (2d Cir. 1968) (foreseeable that drunken sailors would act in ways that would damage dock); Fruit v. Schreiner, 502 P.2d 113 (A.K. 1972) (holding negligent driving foreseeable consequence of employee attending company meeting at conference, where employer booked employee at different hotel).

(a) This includes intentional torts committed in the scope of employment. See Does v. B.P.S. Guard Services, 945 F.2d 1422 (8th Cir. 1991) (holding security company liable when its guards rigged security cameras to focus on women’s changing rooms).

DETOURS AND FROLICS

2. Detour: minor deviation from employee’s assigned task

a. Does not void employer’s liability

3. Frolic: major deviation from assigned task, usually requiring abandonment of the work altogether

a. Voids employer’s liability
LIABILITY FOR AGENT
GENERAL RULE

1. Employer is not vicariously liable for torts of independent

DISTINGUISHING EMPLOYEE FROM INDEPENDENT

1. Merely labeling a worker as a contractor is not sufficient. In Santiago v. Phoenix Newspapers, Inc., 794 P.2d 138 (Ariz. 1990), the court analyzed eight factors:

a. Extent of control exercised by master over details of the work;

b. Distinct nature of worker’s business;

c. Specialization or skilled occupation;

d. Materials and place of work;

e. Duration of employment;

f. Method of payment;

g. Relationship of work done to regular business of employer; and

h. Belief of the parties.
EXCEPTIONS

1. Apparent authority

a. Holding out: Δ permits the appearance of authority in the independent [objective]

b. Π justifiably relies on this appearance [subjective]

2. Implied authority

a. Δ exercises significant control over agent’s acts

i. Consider the factors above.

3. Non-delegable duties

a. One who by statute or by administrative regulation is under a duty to provide specified safeguards or precautions for the safety of others is subject to liability to the others for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or precautions. Restatement (Second) of Torts § 424.

i. In CA, this includes common law non-delegable duties

b. Safety regulations and statutes

c. Responsibility for premises. See Colmenares v. Sun Alliance (safety of airport escalator cannot be delegated).

d. Owner of dangerous instrumentalities

e. Duties which are non-delegable for “public policy” reasons

4. Inherently dangerous activities

ANIMALS
WILD ANIMALS
1. “A possessor of a wild animal is subject to liability to another for harm done by the animal to the other, his person, land or chattels, although the possessor has exercised the utmost care to confine the animal, or otherwise prevent it from doing harm.” Restatement (Second) of Torts § 507.

2. Defined: “A wild animal . . . is an animal that is not by custom devoted to the service of mankind at the time and in the place in which it is kept.” Restatement (Second) of Torts § 506. Consider:

a. The propensity for that class of animal to attack humans;

b. Whether the animal returns to a state of wildness when it escapes;

c. Its relationship in service to humans; and

d. What the state’s laws say about ownership of the particular class of animal.

3. Strict liability is limited to the reasons why the animal is dangerous. See Bostock-Ferari Amusements v. Brocksmith, 73 N.E. 281 (Ind. App. 1905) (no strict liability where horse was startled by large muzzled bear).
4. Exception: When an animal injures an entrant on the premises, liability often hinges on the status of the entrant.

5. Exception: Zoos. See Guzzi v. New York Zoological Soc., 182 N.Y.S. 257 (N.Y.A.D. 1920) (no liability where zoo was maintained under charter of legislature for entertainment and education of the public).

DOMESTIC ANIMALS
1. Domestic animals are held to a negligence standard.

a. Exception: Owners are strictly liable for damage caused by trespassing livestock. Restatement (Second) of Torts § 504. However, liability may not be imposed for damaged in a public place without proof of negligence. See Byram v. Main, 523 A.2d 1387 (Me. 1987) (π is required to establish negligence on part of owner of donkey, where donkey wandered onto interstate highway and π hit the donkey and was injured).
2. If an owner knows or has reason to know that the animal has dangerous propensities such that an attack or other harm is foreseeable, the owner is negligent per se.

a. An actual attack is not required.
ABNORMALLY DANGEROUS ACTIVITIES
COMMON LAW
RYLANDS V FLETCHER
1. Blackburn rule: A person who brings something onto his land that will likely cause harm to another if it should escape from his land is liable for the natural consequences of its escape.
a. See Bunyak v. Clyde J. Yancey and Sons Dairy, Inc., 438 So.2d 891 (Fla. App. 1983) (finding strict liability for storing liquefied manure which escaped could cause great harm); Powell v. Fall, 5 Q.B.D. 597 (1880) (liability should be imposed on person who uses dangerous locomotive which sparks and sets fire to haystack).
2. Cairns rule: An owner is liable for non-natural use of his land, and this condition causes harm.

RESTATEMENT
RULE
1. One who carries out an abnormally dangerous activity is strictly liable for the harm caused. This liability is limited to the kind of harm which makes the activity abnormally dangerous. Restatement (Second) of Torts § 519.
2. In determining whether an activity is abnormally dangerous, the following Restatement (Second) of Torts § 520 factors are to be considered:

a. Existence of a high degree of risk of some harm to the person, land or chattels of others;

b. Likelihood that the harm that results from it will be great;

c. Inability to eliminate the risk by the exercise of reasonable care;

d. Extent to which the activity is not a matter of common usage;

e. Inappropriateness of the activity to the place where it is carried on; and

f. Extent to which its value to the community is outweighed by its dangerous attributes.

PRECEDENT
1. Blasting. See Spano v. Perini, 25 N.Y. 2d 11 (1969) (using dynamite to blast a building is an abnormally dangerous activity and a Δ is held strictly liable even if no physical invasion accompanies the blast).

2. Storage and transportation of explosives. Compare Siegler v. Kuhlman, 502 P.2d 1181 (Wash. 1972) (transportation of gasoline in a tanker truck on a public highway is an abnormally dangerous activity) with Indiana Harbor Belt R.R. Co. v. Am. Cyanamid Co., 916 F.2d 1174 (7th Cir. 1990) (shipping highly toxic, flammable material by rail is not an abnormally dangerous activity).
3. Fireworks displays

4. Rocket testing

5. Fumigation and toxic gasses. See Luthringer v. Moore, 190 P.2d 1 (Cal. 1948) (holding fumigation with hydrocyanic gas uncommon and dangerous enough to subject Δ to ADA liability).
6. Crop dusting

7. Pile driving. See In re Chicago Flood Litigation, 680 N.E.2d 265 (Ill. 1997) (value of pile driving to community is so great that it is not an ADA).
PRODUCTS LIABILITY

NEGLIGENCE AND CONTRACT THEORIES
NEGLIGENCE STANDARD
PRIVITY IS NOT REQUIRED
1. A manufacturer is liable in negligence to the ultimate purchaser, irrespective of lack of privity. MacPherson v. Buick Motor Co., 111 N.E. 1050 (N.Y. 1916) (Cardozo, J.) (holding that manufacturer owed a duty to act with due care to avoid foreseeable risks of harm to persons within the foreseeable risk, and therefore had a duty to inspect its cars for defects because a defective car would foreseeably result in injury to a driver).

a. Harm must be foreseeable. Palsgraf, 162 N.E. 99.
BREACH OF WARRANTY
EXPRESS WARRANTY
1. Statement about serviceability or quality of a good

2. Express warranty of safety → suit in tort

IMPLIED WARRANTY
1. Implied warranty of merchantability → product is reasonably suitable for the ordinary use/purpose for which goods of that description are sold. UCC § 2-315.
a. Reasonably suitable. See Cushing v. Rodman, 82 F.2d 864 (D.C. Cir. 1936) (warranty of fitness applied where π broke tooth on hidden pebble in breakfast roll, where pebble could not have been discovered by reasonable inspection).

b. Ordinary use. See McCabe v. Liggett Drug Co., Inc., 112 N.E.2d 254 (Mass. 1953) (coffee maker that, when correctly used, is likely to explode, constitutes breach of implied warranty of merchantability)
c. To whom duty us owed. See Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69 (N.J. 1960) (car manufacturer’s duty of merchantability extends to ultimate purchaser).
i. Horizontal privity limitations on the warranty action remain. The UCC offers three alternatives available for states to adopt. UCC § 2-318.

2. Implied warranty of fitness

MANUFACTURER MAY NOT DISCLAIM WARRANTIES
1. Disclaimer of “all warranties express and implied” is void for policy reasons. Henningsen (manufacturer may not disclaim warranty where many people are exposed to risks of car which is particularly dangers when defective).
SHIFT TO STRICT LIABILITY
1. See Escola v. Coca Cola Bottling Co., 150 P.2d 436 (Cal. 1944) (Traynor, J., concurring) (supporting strict liability for human injuries caused by glass bottles placed on market without inspection).

2. California has adopted strict products liability. Greenman v. Yuba Power Prod., Inc. , 377 P.2d 897 (Cal. 1963) (finding power tool manufacturer strictly liable for injuries resulting from tool).
STRICT PRODUCTS LIABILITY (§ 402A)
SELLER
1. Δ is in the
a. Business of selling
i. Includes:

(a) Everyone in the chain of distribution, including suppliers, wholesalers, retailers, and component manufacturers.
(b) Persons who lease products

ii. Does not include:

(a) Persons who occasionally sell things of that kind

(b) Sellers of used products

(c) Physicians whose selling of that product is incidental to their main purpose of providing medical treatment. Cafazzo v. Central Medical Health Services, Inc. , 668 A.2d 521 (Pa. 1995) (holding that hospital is not liable for defective mandibular prosthesis implanted during procedure).
(1) Exception: When products are not connected with diagnosis or treatment, but to administrative functions

iii. In determining, apply Francioni test:

(a) Which members of marketing chain are available for redress;

(b) Whether imposition of liability would serve as safety incentive

(c) Whether supplier is in better position than consumer to prevent circulation of defective product

(d) Whether supplier can distribute cost of compensation

b. Products for use or consumption, and

i. Does not include:

(a) Real property

(b) Human body parts

(c) Books and guides

2. The product is expected to and does reach the consumer without substantial change
3. The product is in defective condition; and

4. The defect is an actual and proximate cause of:

a. Physical harm to the user or consumer or foreseeable bystander; or

i. Encompasses emotional distress damages under NIED rules

b. To her property

i. Economic loss rule applies

CONSTRUCTION OR MANUFACTURING DEFECT
DEFINED
1. Construction departs from the intended design.

a. Naturally-occurring elements in food are not construction defects, though π may sue for negligence. See Mexicali Rose v. Superior Court, 822 P.2d 1292 (Cal. 1992) (inch-long chicken bone in chicken enchilada did not render enchilada defective).

2. Π must prove defect by a preponderance of the evidence.

MALFUNCTION THEORY
1. In order to recover, π need not show a precise defect. He need only exclude any abnormal use or secondary cases for the malfunction in order to establish a prima facie case. See Ducko v. Chrysler Motors Corp., 639 A.2d 1204 (Pa. Super., 1994) (holding that π’s testimony and testimony of expert suggesting a malfunction, but not a specific malfunction, sufficient to support prima facie products liability case).
a. Secondary causes may be that the product was worn out, improperly maintained, etc.
DESIGN DEFECT
DEFINED
1. The design of the product is defective. The foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design.
a. Warning: Providing a warning does not necessarily shield from liability.

b. Open and obvious danger: May not shield from liability. But see, e.g. Linegar v. Armour of America, 909 F.2d 1150 (8th Cir. 1990) (holding that where officer was shot in the side while wearing bulletproof vest designed not to cover the side of his body, obviousness of design sufficient to defeat claim, primarily because design served additional purpose).
c. Inherently unsafe, low utility products: Some products might be so unsafe, and have such low utility that their inherent danger cannot be justified under any circumstances. See O’Brien v. Muskin Corp., 463 A.2d 298 (N.J. 1983) (above-ground pool with extremely slippery sides).

CRASHWORTHINESS DOCTRINE
1. Manufacturers must design their products for reasonably foreseeable uses, not only for intended uses. As long as the product is used in a reasonably foreseeable manner, and the defect causes the injury (or enhanced injury), the manufacturer is liable.
a. Misuse: A manufacturer is not liable for injuries resulting from using its product in a not reasonably-foreseeable way. Jurisdictions are split in who bears the burden of proving misuse.

CONSUMER EXPECTATIONS TEST
1. General rule: A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.
2. Limitations: Can only be invoked where the product’s design performs so unsafely that the defect is apparent to the common reason, experience, and understanding of its ordinary consumers.

a. May not be used where theory of defect is complex, unique, or technical. See Soule v. General Motors Corp., 882 P.2d 298 (Cal. 1994) (holding that crumpling of car’s metal frame was beyond understanding of ordinary automobile consumers).
b. Expert testimony about what the ordinary user should expect is not permitted.

RISK-UTILITY TEST
1. General rule: A product is defective if in hindsight the jury determines that the product’s design embodies excessive preventable danger, or if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design.

2. Limitations: No limitations on when this test can be used.

3. Courts apply the Barker factors:

a. The gravity of the danger posed by the challenged design;
b. The likelihood that such danger will occur;
c. The mechanical feasibility of a safer alternative design;
d. The financial cost of an improved design; and
e. Adverse consequences to the product and the consumer that would result from an alternative design.
INADEQUATE WARNING
DEFINED
1. Inadequate instructions or warnings when foreseeable risks of harm posed by product could have been reduced or avoided by provision of reasonable instructions or warnings.

a. Held to standard of knowledge of an expert in the field and will remain subject to a continuing duty to warn of risks discovered following the sale of a product.
WHEN AND TO WHOM A MANUFACTURER MUST GIVE A WARNING
1. A manufacturer must give a warning when it knows or should have known of a risk of harm to a substantial number of purchasers, users, or other persons who foreseeably will be injured or endangered by use or exposure to the product.
a. Compliance with regulatory requirements is not necessarily sufficient.

b. State of the art: In general, a manufacturer must warn of risks that were known or should have been warn. To what extent should the legal system adhere to a strict liability regime here?

c. Exception: Where there is a learned intermediary (such as a physician), the manufacturer need not warn the ultimate user.

i. Exception: Drugs in which π is an active participant in choosing to take the drug, and/or where manufacturers advertise directly to consumers. MacDonald v. Ortho Pharma. Corp., 475 N.E.2d 65 (Mass. 1985) (the Pill).
CONTENT AND ADEQUACY OF THE WARNING
1. A manufacturer must provide a written warning conveying reasonable notice of the:
a. Nature of harm;

b. Gravity of the harm; and

c. Likelihood of known or knowable side-effects.

2. Warning must be comprehensible to the average user and convey a fair indication of the nature and extent of the danger to the mind of a reasonably prudent person.

3. A manufacturer need not warn about open and obvious dangers. (E.g. “this knife is very sharp.”)

CAUSATION
1. Π must show that a reasonable person in π’s position would not have been injured but-for the inadequate warning.

a. Minority presumption: It is presumed that, given an adequate warning, a person will read and understand it.
DEFENSES TO STRICT LIABILITY
CONTRIBUTORY/COMPARATIVE NEGLIGENCE
1. Π’s negligence is a defense when it comprises assumption of risk.

a. Animals. E.g. lion tamer in a circus.

PREEMPTION
1. Where federal agency or statute occupies a given field, federal law may preempt state law. Must, however, be distinguished from evidence that given manufacturer complied with federal regulations.
DAMAGES AND APPORTIONMENT
DAMAGES
NOMINAL DAMAGES
Awarded when π suffers no actual damages, but has made out a case not requiring proof of damages.
COMPENSATORY DAMAGES
Damages awarded to π to put π in position in which he would have been but for Δ’s tortious act.
PECUNIARY: ECONOMIC LOSSES
1. Lost earnings

a. Including anticipated lost future income discounted to present value

2. Medical expenses

a. Past and future

3. Cost of custodial care

NON-PECUNIARY
1. Pain and suffering

a. Includes damages for pain, worry and anguish, grief, humiliation, and disfigurement

b. Past and future

2. Hedonic damages

a. Damages for loss of enjoyment of life

i. Many states include this under Pain & Suffering

DAMAGES AVAILABLE TO RELATIVES
1. If the victim is alive:

a. Loss of consortium

i. Available to spouse and minor children

ii. Loss of services, including economic value and companionship

2. If the victim has died:

a. Survival claims

i. Permits decedent’s estate to bring suit

ii. Includes future earnings, medical expenses, and burial expenses
iii. Non-pecuniary losses are generally not available

b. Wrongful death claims (typically loss of consortium)

i. Available to surviving spouse, children, and parents

ii. Emotional harm damages are not permitted

MISC. RULES
1. Duty to mitigate damages: π has duty to act reasonably to minimize damages π suffers.

2. Collateral source rule: π’s damages may not be reduced by funds received from collateral sources, such as insurance

3. Per diem arguments: Majority of jurisdictions allow

4. Golden rule argument: Majority of jurisdictions do not allow
PUNITIVE DAMAGES
Damages designed to punish the Δ, which are awarded only if Δ’s acts were willful or wanton.
Π’S BURDEN OF PROOF
1. Negligence “plus” (willful and wanton)

2. Punitives are necessary to punish

a. Generally held to a higher “clear & convincing” evidentiary standard

3. Additional factors required by jurisdiction. May include:

a. Δ’s conduct was very profitable

b. Δ was not otherwise punished

CONSTITUTIONAL OVERLAY
1. Guideposts introduced in BMW v. Gore to evaluate whether punitives comport with due process:

a. Reprehensibility of the offense

i. Harm caused was physical as opposed to economic;

ii. Δ’s indifference to or reckless disregard for safety of others;

iii. Π’s financial vulnerability;

iv. Δ’s conduct involved repeated actions or isolated incident; and

v. Harm was result of intentional malice, trickery, or deceit

b. Ratio of punitive to compensatory

c. Comparable penalties under statute or other cases

2. Punitive damages can’t be used to punish Δs for out-of-state conduct, but may be considered under the “reprehensibility” factor.
JOINT AND SEVERAL LIABILITY
JOINT VS SEVERAL LIABILITY
JOINT LIABILITY
1. Where each Δ’s negligence is part and parcel of an entire loss, each Δ is responsible for the entire sum of the loss.
a. Each Δ is independently and jointly responsible for π’s entire loss.
b. Π could sue any or all Δs and recover full amount of the loss.
SEVERAL LIABILITY
1. Where each Δ acted independently of the other and a portion of the injury is attributable to each Δ’s action, π is required to apportion losses to each Δ.
ALLOCATION OF LOSS
CONTRIBUTION
1. One negligent party cannot shift the loss to another negligent party once he has paid the full amount to the π.

a. Exception: Indemnity → the shifting of an entire loss from one culpable Δ to another is permitted where one can show that the other was much more culpable than he

POLICY ARGUMENTS

DEFAULT POSITIONS

A POSITION

1. Society should as a prima facie matter place a loss on the person, entity, or activity that caused the harm or has control over the thing that caused the harm.

2. The Δ’s conduct interfered with the π’s right to be free from injury.

B POSITION

1. Let losses lie where they fall.

2. Δ had a right to engage in the thing/activity of which π complains, and has a right to conduct its activities without legal interference. Alternately, it is not clear that Δ’s actions actually did cause the harm.
MORAL ARGUMENTS

BETWEEN TWO INNOCENTS
A POSITION
1. As between two innocents, the one who caused the harm should pay, whether that be the party whose activity created the harm or the party in control of the thing that caused the harm.

a. E.g. Placing losses on infants and the mentally ill, or those who cannot live up to the RPP standard. Vaughan v. Menlove.

2. The focus here is on the fault or moral status of the actor’s behavior.

B POSITION

1. Liability should follow moral blame or fault. The defendant is not morally blameworthy. It is unfair to impose a loss on a party that is not morally blameworthy.

2. It is unfair to shift a loss to a person or party who could not be expected to have done anything different than what s/he did

AVOID UNJUST ENRICHMENT
A POSITION

1. Imposing a loss on another in order to avoid a loss to oneself is unjust. The act or activity that injures another creates the responsibility to pay for the loss. 
2. Allowing an enterprise to reap the benefits of the activity without paying the costs of the activity is unjust.

a. E.g. Where Δ profits from his activity, he should pay. Powell v. Fall.

3. Even in cases where the Δ is engaging in socially-useful acts, the courts have imposed responsibility.

a. Under an “ethical compensation” approach, one who is under no legal obligation to pay may be ethically obligated to do so. Stone v. Bolton.
B POSITION

1. Defendant did the right thing. Alternatively, Δ did nothing wrong.

2. By imposing liability under circumstances in which a defendant “did the right thing,” the court is punishing a defendant.

3. Holding Δ liable is disproportionate to Δ’s fault.

ECONOMIC ARGUMENTS: LOSS PREVENTION
MINIMIZE SOCIAL LOSSES
A POSITION

1. Courts should minimize overall social losses. The best way to do that will be to impose the loss on the actor rather than the injured party.
2. Courts should choose a liability rule that imposes the loss on the party in the best position to control future costs of accidents/harms arising out of the activity. Imposing the cost on a Δ that has control over the conduct ensures that it will minimize overall social losses, rather than just its own losses. (Choices that Δs engaging in activity must make in choosing how much risk to expose π to)

B POSITION
1. Courts should minimize overall social losses. The best way to do that will be to let the loss lie where it falls than to shift the loss to the actor.

INCENTIVE/DISINCENTIVE
A POSITION

1. Courts should impose a rule that imposes the loss upon the active participant in the underlying activity.
2. Π should not have to pay because otherwise people will be discouraged from going into π’s business.

3. If Δ decides not to engage in the activity or is put out of business, it is no concern of the court.

4. Imposing loss on Δ may also incentivize others who have an interest in the Δ’s estate to watch over the Δ more carefully.

B POSITION

1. If liability is imposed, the Δ may be afraid to act at all for fear that its action will result in liability for damage

2. Imposing liability will discourage people from engaging in Δ’s activity.

3. Imposing liability may even put Δ out of business.

4. If we make the Δ pay when it wasn’t morally blameworthy, we create a disincentive for the Δ to do the right thing.

KNOWLEDGE AND INNOVATION
A POSITION
1. Courts should impose loss on party that can most efficiently acquire information/knowledge necessary to decide the appropriate level of investment in safety. The company is in the business, so they are in a better position to determine risks/benefits and handle problems when they arise and make repairs.

2. Making Δ pay in recurring accident cases gives Δ ongoing incentive to find new ways to make an activity safer. Losses will be treated as part of Δ’s cost structure, and enterprises will therefore have ongoing economic incentive without ongoing judicial supervision.

B POSITION
1. Imposing liability will stifle innovation/activity/socially productive work. We want to encourage innovation, and allow people to engage in Δ’s business without fear of suit.

SUBSIDY/ANTI-SUBSIDY
TAX/INSURANCE

A POSITION

1. If the court permits the loss to “lie where it falls,” it is taxing the class of injured persons and granting the Δ a subsidy, which π must suffer. Courts should not penalize π.
B POSITION

1. The Δ is not an insurer of π’s losses. Accidents happen. Bad things happen to good people. If it’s not the Δ’s fault, making the Δ pay turns the Δ into an insurer of the π’s losses.

LOSS SPREADING
A POSITION

1. Courts should impose loss on party in best position to spread the loss over a wide number of people/actors. Π cannot do this, but Δ can. The company is in the best position to defray this cost. They can spread it along to customers. The individual has no method of loss spreading, and it would be inefficient for each victim to obtain separate insurance.

B POSITION

1. Enterprises like Δ’s cannot survive under circumstances in which they are expected to pay unreasonable damages to someone. Imposing liability creates excessive liability.
ADMINISTRABILITY
COST OF ENFORCEMENT

A POSITION

1. Costs of enforcement will be reasonable as against the benefits to be received.
2. The courts will be able to adjudicate cases brought under the proposed rule without unnecessary difficulty.
B POSITION

1. Imposing liability always makes the enforcement costs too great.
2. Slippery slope. Finding liability here will eventually lead to a situation far beyond what this court would like to see. Better to draw the line at another point on the liability spectrum where adjudications are much easier.
3. Parade of horribles. Find liability here, and terrible things will happen to the larger society.

DIFFICULTY OF PROOF
A POSITION

1. Impossibility of measuring man’s power and limitations (Holmes) makes standard requiring proof of moral blame difficult to administer.

B POSITION

1. If the court finds liability here, it will be faced with unmanageable and false claims.
STRUCTURAL ARGUMENTS
COMPETENCE OF COURTS

A POSITION
1. Courts are competent to decide the case or to make the rule. In the end, courts must decide. 
2. The common law is judge-made law. If courts made the rules, courts can change (or reaffirm) the rules.

3. If the reason for a rule has changed, the rule should be changed. Courts make these sorts of decisions every day.
B POSITION

1. The court is not equipped to decide this case.

2. The court should defer to some other institutional actor such as businesses or legislatures. The legislature (or some other body) must make this change to the rules.
PATERNALISM V. AUTONOMY
PATERNALISM
A POSITION

1. Sometimes people make poor decisions for themselves or don’t realize (because of lack of information, money, or other resources) that they are making them.

2. The court should overrule the party’s decision in order to achieve a result that is best for the party (and for the class of persons of which the party is a member), or because the decisions of individuals are socially inefficient. Hudson v. Craft; Kennedy v. Parrot.

AUTONOMY
B POSITION

1. People should be able to make decisions for themselves and the court should enforce those decisions even if they turn out to be poor choices.

2. In order to respect the autonomy of people, courts must give deference not only to their good decisions, but also to their poor ones.
RULE V. STANDARD
Rules often appears on the A list, and Standards on the B list, but not always.
RULES
Rules are said to be more certain for the courts and parties, require less adjudication, allow less room for flexibility or manipulation. Standards are meaningless, vague, uncertain, and allow far too much room for manipulation.

Arguments for:

Rules give definiteness/certainty

Standards are too vague – require guessing

Rules might reduce post facto disputes

Provides adequate notice – clear expectations are set forth in advance – good way to teach what is reasonable

Standards leave room for too much variation – can cause chaos

Allow more even-handed application. Judges all have to apply the same rule and there will not be discrepancies between applications. In contrast, judges’ view of what is “reasonable” under the circumstances will vary.

Rules encourage reliance on the rule and permit reliance on the expectations set forth by the rule.

STANDARDS
Case-by-case adjudication is essential to achieve essential justice. It’s not possible for a court, in advance, to set forth a single “rule” that will accomplish the desired result. Admitting this at the beginning allows for fact-sensitive, case-by-case determination, and allows for all relevant factors to be taken into account before a decision is made.

Arguments for:

Goal of teaching reasonable behavior is better served by standard.

Can’t make a rule for everything.

Standards allow for case-by-case adjudication – this is a better way of establishing socially acceptable standards

Rules are too constricting. They leave no room for emergencies and extraordinary situations.

Standards are more optimistic about the abilities of the person (more trusting of citizens)

Rigid rules create rebellion or distrust.

ISSUE FRAMING

When arguing for a policy position, frame the issue so that it leans towards your position.
ABNORMALLY DANGEROUS ACTIVITIES
INDIANA HARBOR

1. A issue: In the absence of negligence, on whom should the presumptive burden of loss caused by the escape of a dangerous substance, acrylonitrile, while in rail transit be cast?

2. B issue: Is the transportation of acrylonitrile in bulk through a metropolitan area an “abnormally dangerous activity” requiring imposition of strict liability upon the Δ shipper?

PRODUCTS LIABILITY UNDER § 402A
CAFAZZO

1. A issue: Where a hospital sells a mandibular prosthesis to a patient, and implants it in that patient’s body, is that hospital a “seller” for purposes of strict products liability under § 402A?

2. B issue: Where a prosthesis in which a physician implanted in his patient is later found to be defective, can the physician and his hospital be held subject to strict liability under § 402A for defects in the product, which is incidental to the provision of medical service.
LaBerge
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